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PREFACE  TO  VOLUME  FOURTH- 


TVne  Infforaiice  Cases  decided  during  the  period  covered  by 
this  volume  are  so  numerous,  it  was  found  impossible  to  insert 
them  all  in  fuU  ;  and  as  many  involved  only  points  that  had 
been  often  previously  decided,  they  were  deemed  relatively 
tmimportant.  In  such  cases  a  head  note,  or  syllabus  merely 
of  the   case  has  been  published  here. 

EDMUND  H.  BENNETT- 

BoBTOir,  December  1,  1876. 
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FIRE  INSURANCE  CASES. 


BowDiTCH  Mutual  Pibb  Insubancb  Co.  vs.  Isaao  Wins- 
low  et  cd.^ 

(Supreme  Court,  Massachusetts,  MarcH  Term,  1855.) 

BiQ  of  Review.  —  Notn-dUclosure.  —  Mortgage.  —  Knowledge  of  Agent.  — 

AMSxgnment. 

The  ftpplicatioii  in  this  case  stated  that  it  contained  a  full,  jnst,  and  trae  exposition  of  the 
condition,  value,  and  risk  of  the  property  to  be  insured,  so  far  as  material,  and  that  the  ap-  ^ 
plicant  held  himself  bound  by  the  company's  by-laws.  The  policy  was  also  made  subject 
to  the  by4aws  ;  and  these  provided  that  the  policy  should  be  void  unless  the  true  title  of 
the  insiffed  should  be  expressed  in  the  application,  and  that  the  applicant  should  be  liable 
for  the  representations  of  any  agent  through  whom  the  application  was  made.  Held,  that 
the  policy  was  avoided  by  the  omission  to  state  the  existence  of  a  mortgage,  though  the 
fact  was  not  material  to  the  risk,  and  though  the  company's  agent  bad  knowledge  of  it ; 
and  this  omission  is  ground  for  a  bill  of  review. 

h  teem  that  an  assignment  of  a  policy  issued  by  a  mutual  fire  insurance  company,  made 
with  the  assent  of  the  company,  to  a  mortgagee  of  the  property  insured,  does  not  make 
the  assignee,  until  he  has  given  a  new  deposit  note,  '*the  insured,"  within  the  mean- 
ing of  a  by4aw  of  the  company,  suspending  the  risk  on  the  policy  in  case  of  neglect 
of  the  insured  to  pay  an  assessment  when  duly  demanded. 

In  this  case  a  writ  of  review  having  been  granted  to  set  aside 
a  judgment  of  this  court,  by  reason  of  the  fact  that  the  defend- 
ants, after  filing  exceptions  to  the  ruling  of  the  court  below,  had 
by  mistake  omitted  to  enter  the  same  in  this  court ;  the  case  was 
found  to  have  been  an  action  on  a  mutual  fire  policy,  to  which 
several  objections  were  taken.  Those  noticed  by  the  court  were 
the  following :  1.  That  the  policy  was  ineffectual  by  reason  of 
the  false  answers  of  the  assured  in  his  application.  The  16th 
question  propounded  to  him  was,  "  State  whether  or  not  incum- 
bered, to  whom,  and  to  what  amount?"  The  answer  was, 
"  Mortgaged  for  $2,000,  "on  the  buildings,  land,  &c.,  value  S7,000." 
It  was  proved  that  in  addition  to  the  mortgage  for  $2,000,  there 
was  another  and  older  mortgage  to  the  Traders'  Bank,  in  full 


VOL.  nr. 


1  3  Gray,  415.  Case  condensed.  S.  C.past,  p.  167. 
1 


2   BowDiTCH  MuT.  F.  Ins.  Co.  v.  Winsl6w,  3  Gray,  416. 


Bill  of  Review.  —  Non-disclosure.  —  Mortgage.  —  Knowledge  of  Agent,  etc 

force,  under  which  an  entry  to  foreclose  had  been  made  before 
the  fire.    This  was  held  a  good  defence  to  a  suit  upon  the  policy ; 

because,"  said  the  court,  it  was  a  misrepresentation  as  to  the 
lien  the  insurance  company  would  have  upon  the  property  for  the 
security  of  the  deposit  note."  See  also  where  the  same  court 
have  gone  further  and  held,  irrespective  of  this,  that  the  company 
have  the  right  to  be  truly  informed  as  to  the  extent  of  the  in- 
terest of  the  assured  in  the  premises.  Davenport  v.  New  England 
Mut,  Ins.  Co.y  anUy  vol.  3,  p.  129 ;  Hayward  r.  New  England 
Mut.  Ins.  Co.  lb.  p.  439 ;  Broum  v.  People^ s  Mut.  Ins.  Co.  lb. 
583. 

It  was  objected  that  the  applicant  did  not  come  within  this  rule, 
since  in  his  proposal  he  only  "  covenants  and  agrees  that  the  fore- 
going is  a  just,  full,  and  true  exposition  of  all  the  facts,"  so  far 
as  the  same  are  known  to  the  applicant,  and  are  material  to  the 
risk."  It  was  urged  that  the  omission  to  mention  the  mortgage 
to  the  Traders'  Bank  was  not  material,  and  that  the  jury  had  so 
found.  But  the  court  answered  that  this  was  not  a  full  state- 
ment of  the  obligations  of  the  applicant.  "  In  the  application  it- 
self," say  they,  "  he  says  he  '  holds  himself  bound  by  the  by-laws 
of  said  company.'  Again,  the  policy  is  in  terms  subject  to  the 
by-laws  of  the  corporation.  Article  19  of  those  by-laws  is  thus : 
^  The  applicant  for  insurance  shall  make  a  true  representation  of 
the  property  in  which  he  requests  insurance,  and  so  far  as  con- 
cerns the  risk  and  value  thereof,  dnd  of  his  title  and  interest 
therein  ;  and  in  case  the  application  is  made  through  an  agent, 
the  applicant  shall  be  held  liable  for  the  representation  of  such 
agent.'  "  The  court  accordingly  held,  under  this  provision,  that 
the  omission  was  fatal.  2.  Another  ground  of  defence  was  an  al- 
leged violation  of  the  9th  by-law,  which  was  in  these  words  :  "  If 
the  assured  shall  neglect  for  the  space  of  ten  days,  when  person- 
ally called  upon,  or  after  notice  in  writing  left  at  his  last  and 
usual  place  of  abode  or  business,  to  pay  any  assessment,  the  risk 
of  the  company  on  the  policy  shall  be  suspended  till  the  same  is 
paid."  Held^  that  a  failure  to  comply  with  this  by-law  would  be 
a  good  defence  to  the  insurers.  3.  The  plaintiffs  were  assignees 
of  the  policy,  one  Morrill  being  the  original  assured.  The  court 
said  that  it  would  seem  that  notice  of  the  assessment,  though 
after  the  assignment,  was  properly  given  to  Morrill.  See  Foster 
V.  Equitable  Mut.  Ins.  Co.^  ante^  vol.  3,  p.  741. 


Western  v.  Genesee  Mutual  Ins.  Co.  12  N.  Y.  258.  8 


Notice  of  Low.  —  Waiver. 


NooNAN,  respondent,  vs.  Habtpord  Fire  Insurance  Co., 
appellants.^  (Supreme  Court,  Missouri,  March,  1855.)  GertxjicaU 
of  Loss, —  Waiver. 

A  condition  in  a  fire  policj  that  the  asiared  shall,  after  a  loss,  procure  the  certificate  of  the 
nearest  magistrate  or  notary  as  to  its  fairness,  is  a  condition  precedent  to  a  recovery,  and 
mast  be  strictly  complied  with,  unless  there  is  a  waiver. 

The  fact  that  the  company,  after  receiving  a  certificate  which  is  not  in  compliance  with  the 
terms  of  the  policy,  enters  upon  an  investigation  as  to  the  extent  of  the  loss,  without 
immediately  objecting  to  the  certificate,  and  offers  to  pay  a  certain  amount,  is  not  a 
vaiver  of  strict  compliance  with  the  condition,  when  their  proposition  is  declined.  See 
Lttmpktn  v.  Weilem  Amor.  Co. y pott;  Sexton  y,  Montgomery  Jns,  Co.,  ante^  vol.  3,  p.  90; 
Taylor  Merchants*  In*.  Qo.  lb.  94;  O'Neil  y.  Buffalo  In*.  Co.  lb.  103  ;  Westlake  t. 
St.  Lawrence  In*.  Co.  lb.  404 ;  Protection  In*,  Co.  v.  Pherton,  lb.  753  ;  Edge  v.  Duke, 
3  Bigelow,  67  and  note,  70. 


Hutchinson,  respondent,  vs.  Western  Insurance  Co.,  ap- 
pellants.' (Supreme  Court,  Missouri,  March,  1855.)  Notice  of 
other  Insurance. 

A  condition  annexed  to  a  policy  of  insurance  that  the  assured  shall  cause  any  previoua 
or  subsequent  insurance  to  be  indorsed  on  his  policy  is  a  condition  precedent,  and  is  not 
satisfied  by  verbal  notice  to  the  insurer  of  such  other  insurance. 

Overruled  in  ffagward  v.  National  In*urance  Co.^  pott^  vol.  6. 


Lampkin  v8.  Ontario  Marine  and  Fire  Insurance  Co.* 
(Queen's  Bench,  Upper  Canada,  Hilary  Term,  1855.)  Notice  of 
Loss.  —  Waiver. 

The  declaration  alleged  that  notice  of  the  loss  was  given  to  the  defendants  forthwith,  and 
an  account  of  the  particulars  of  the  loss  as  soon  as  possible  (such  being  the  require- 
ments of  the  policy).  Issues  were  taken  on  these  allegations.  There  were  two  separate 
policies,  on  a  %hop  and  on  the  goods  contained  in  it.  Both  building  and  goods  were  de- 
stroved.  It  appeared  that  the  fire  took  place  on  the  Idth  of  June,  and  the  notices,  both 
as  to  the  shop  and  the  goods,  were  given  on  the  13th  of  July.  The  defendants  then 
entered  into  correspondence  with  the  plaintiffs  as  to  furnishing  better  particulars,  which 
were  afterwards  furnished ;  and  they  then  refused  to  pay  for  the  goods  on  account  of 
some  suspicions  circumstances  attending  the  fire,  but  they  paid  the  amount  insured  on 
the  house.  Held,  that  under  these  circumstances  the  defendants  were  precluded  from 
objecting  to  the  sufficiency  of  the  notices  or  to  the  time  at  which  they  were  given. 


Western  vs.  Genesee  Mutual  Insurance  Co.*  (Court  of 
Appeals,  New  York,  March,  1855.)  Insurance  of  Foreign  Prop- 
erty.  —  Lex  loci. 

A  mutual  company,  incorporated  by  the  laws  of  New  York,  and  there  located,  which  is 
anthorixed  to  insure  the  property  of  all  persons  who  become  members  of  the  company, 


1  21  Mo.  81. 
«  21  Mo.  97. 


»  12  Up.  Can.  Q-  B.  578. 
*  12  N.  Y.  268. 


4  Westfall  v.  Hudson  Riveb  Fire  Ins.  Co.  12  N.  Y.  289. 


Camphene. 


may  make  within  New  York  oontracte  with  residents  of  Canada,  insuring  them  against 
loss  to  property  located  there. 
Where  the  application  for  insurance  is  signed  in  Canada  by  persons  residing  there,  and 
transmitted  to  a  company  at  its  place  of  business  in  this  state,  and  it  contains  a  provi- 
sion that,  if  approved  by  the  company,  the  policy  shall  bear  the  same  date  as  the  appli- 
cation and  take  effect  (h>m  that  time,  and  the  application  is  approved,  and  the  policy 
signed  by  the  company  at  its  place  of  business,  and  sent  to  the  mutual  agents  of  the 
parties  in  Canada,  to  be  delivered  to  the  applicants,  and  it  ia  there  delivered  to  them, 
the  contract  will  be  governed  by  the  laws  of  New  York.  See  Hyde  v.  Goodwnp,  amte, 
vol  3,  p.  128. 

Westfall  vs.  Hudson  Rtveb  Fire  Insurance  Co.^ 

(Court  of  Appeals,  New  York,  March,  1855.) 
Camphene, 

A  policy  declared  that  the  carrying  on  of  any  of  the  occupations  mentioned  in  the  hazard- 
ous, extra  hazardous,  or  special  rate  classes  in  the  building,  or  using  it  for  storing  or 
keeping  any  of  the  articles  enumerated  in  these  classes,  should  suspend  the  operation  ol 
the  policy  for  the  time,  unless  such  use  of  the  premises  should  be  specially  provided  for 
therein,  or  should  be  aJfterwards  agreed  to  in  writing,  to  be  added  to  or  indorsed  on  the 
policy.  This  language,  in  connection  with  the  statement  anaexed  to  the  enumeration  of 
the  hazardous  and  extra  hazardous  occupations  and  articles,  to  the  effect  that  a  specified 
additional  premium  would  be  required  where  these  more  dangerous  trades  are  carried  on 
and  such  combustible  articles  are  kept,  shows  that  it  was  not  intended  to  exclude  such 
employment  and  property  from  the  privilege  of  being  insured,  but  only  that  the  insured 
parties,  in  respect  to  them,  should  pay  such  additional  premium  as  was  deemed  adequate 
to  the  increased  risk;  and  that  the  corporation  should  not  be  deemed  to  have  assented 
to  take  that  class  of  risks  without  an  express  provision  to  that  effect.    Dbnio,  J. 

There  being  no  such  express  provision,  held^  that  the  use  of  camphene  for  lighting  pur- 
poses (camphene  being  one  of  the  articles  referred  to  in  the  above  mentioned  clauses) 
avoided  the  contract 

The  case  stated  in  the  opinion. 
O-.  W,  Stevens^  for  the  appellant. 
N.  HilU  Jr,y  for  the  respondent. 

Dbnio,  J.  I  am  of  opinion  that  by  the  true  construction  of 
the  provisions  of  this  policy,  the  use  of  camphene  as  a  light  in 
stores  or  warehouses,  where  such  buildings  or  personal  property 
contained  in  such  buildings  are  insured,  is  prohibited.  The 
policy  declares  that  the  carrying  on  of  any  of  the  occupations 
mentioned  in  the  hazardous,  extra  hazardous,  or  special  rate 
classes,  in  the  building,  or  using  it  for  storing,  or  keeping  any 
of  the  articles  enumerated  in  these  classes,  shall  suspend  the 
operation  of  the  policy  for  the  time,  unless  such  use  of  the  prem- 
ises shall  be  specially  provided  for  in  the  policy,  or  shall  be 
afterwards  agreed  to  by  the  company  in  writing,  to  be  added  to 
or  indorsed  on  the  policy.    This  language,  and  still  more  clearly 

1  12  N.  Y.  289. 
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the  statement  annexed  to  the  ennraeration  of  the  hazardous  and 
^ra  hazardous  occupations  and  articles,  to  the  effect  that  a 
specified  additional  premium  will  be  required  where  these  more 
d&ngerous  trades  are  carried  on  and  such  combustible  articles  are 
kept,  shows  that  it  was  not  intended  to  exclude  such  employ- 
ments and  property  from  the  privilege  of  being  insured,  but  only 
that  the  insured  parties,  in  respect  to  them,  should  pay  such 
additional  premium  as  was  deemed  adequate  to  the  increased 
risk;  and  that  the  corporation  should  not  be  deemed  to  have 
assented  to  take  that  class  of  risks,  without  an  exipress  provision 
to  that  effect  in  iiie  contract,  or  annexed  to  or  indorsed  upon  it. 
The  theory  of  the  contract  is,  that  without  some  special  lan- 
guage, either  in  the  description  of  the  subject  of  insurance  or 
otherwise,  the  policy  will  prohibit  the  trades  and  goods  enumer- 
ated in  the  three  classes  from  being  kept  in  the  building  which 
is  insured  or  which  contains  the  insured  goods ;  so  that  the  in- 
jured party  must  not  only  pay  the  premium  exacted  for  the  risk 
which  attaches  to  his  property,  but  he  must  see  that  in  the  de- 
scription of  the  property,  or  by  some  provision  therein,  or  an 
indorsement  thereon,  or  in  some  other  way,  the  contract  shall 
contain  a  recognition  of  his  right  to  ex^oise  the  more  hazardous 
occupation,  or  to  keep  the  more  combustible  goods  on  his  prem- 
ises. The  provision  that  the  premises  shall  not  be  used  to 
carry  on  the  enumerated  employments,  or  for  the  storage  or 
keeping  of  the  enumerated  chattels  without  a  special  provision 
to  that  effect,  is  a  warranty,  the  breach  of  which  avoids  the 
policy  and  prevents  any  claim  for  indemnity  for  a  loss,  though  it 
appear  that  the  fire  arose  from  some  other  cause  quite  uncon- 
nected with  the  prohibited  employment  or  article.  Mead  v. 
The  Nbrthweitem  Ins.  Co.  3  Seld.  530.1 

I  have  rehearsed  these  principles,  not  because  they  are  unfa- 
miliar, but  in  order  to  examine  the  provision  directly  under  con- 
sideration in  connection  with  them.  Following  immediately  aftw 
the  enumeration  in  the  special  memorandum  is  the  clause  : 
"  Saltpetre,  gunpowder,  and  cotton  are  expressly  prohibited  from 
being  deposited,  stored,  or  kept  in  any  building  insured  or  con- 
taining any  goods  or  merchandise  insured  by  this  policy,  unless 
by  special  consent  in  writing  on  the  policy."    The  effect  of  this 
is  to  add  to  iiie  enumeration  of  articles  which  must  be  insured  in 

1  Ante,  Tol.  8,  p.  488. 
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special  terms  —  the  three  articles  mentioned.  Two  of  the  arti- 
cles were  already  enumerated,  but  for  some  reason,  or  without 
any,  they  are  repeated  in  this  connection.  The  terms  of  the 
clause,  however,  only  suffice  to  put  them  in  the  same  eatery 
with  those  before  enumerated.  Next  follows  the  clause  upon 
which  this  action  depends :  "  Camphene,  spirit,  gas,  or  burning 
fluid,  when  us^d  in  stores  or  warehouses  as  a  light,  subjects  the 
goods  therein  to  an  additional  charge  of  10  cents  per  $100,  and 
premium  for  such  use  must  be  indorsed  in  writing  on  the  poUcy." 
The  effect  of  the  language,  I  think,  is  to  attach  the  same  conse- 
quences to  the  use  of  these  articles  in  stores  and  warehouses, 
which  is  visited  upon  the  exercise  of  the  hazardous  occupations, 
on  the  storage  of  the  hazardous  goods  mentioned  in  the  first  clas- 
sification of  subjects  which  are  to  be  specially  insured.  The 
practice  is  not  absolutely  prohibited,  but  it  must  be  paid  for; 
and,  moreover,  it  must  be  specially  recognized  by  an  indorsement 
on  the  policy.  It  seems  pretty  obvious  that  inasmuch  as  the 
practice  of  using  camphene  for  a  light  could  not,  upon  the  plan  of  ' 
the  instrument,  be  inserted  in  the  classes  of  risks,  they  being  de- 
voted to  the  enumeration  of  trades  and  occupations  and  of  par- 
ticular chattels,  a  special  paragraph  was  framed  to  explain  that 
the  practice  was  prohibited  under  the  ordinary  policy,  but  the 
right  to  pursue  it  could  be  obtained  by  the  payment  of  a  certain 
premium,  and  having  the  evidence  of  the  purchase  indorsed  on  the 
policy.  If  this  is  a  fair  interpretation  of  the  language,  there  can 
be  no  doubt  but  that  the  prohibition,  like  every  other  positive 
provision  in  a  policy  of  insurance,  is  a  warranty,  which,  if  vio- 
lated, precludes  a  recovery  on  the  instrument.  In  Mead  v.  The 
Northwestern  Insurance  Co,,,  to  which  I  have  already  referred, 
the  policy  seems  to  have  been  essentially  like  the  one  we  are  con- 
sidering, except  that  the  clause  respecting  camphene  is  thus: 
Camphene  cannot  be  used  in  the  building  where  insurance  is 
effected,  unless  by  special  permission  in  writing."  It  was  held 
that  the  use  of  camphene  for  lighting  avoided  the  policy.  The 
provision  is  certainly  more  direct  and  perspicuous  than  the  one 
before  us,  but  I  cannot  doubt  but  that  both  mean  precisely  the 
same  thing,  and  I  think  it  would  be  a  refinement  to  establish  a 
distinction  between  them.  The  superior  court  was  of  opinion 
that  camphene  could  not  be  used  as  a  light  under  this  policy,  with- 
out subjecting  the  insured  to  the  hazard  of  any  loss  which  might 
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arise  from  it.  If  this  is  so,  it  is  because  the  use  of  it  is  prohib- 
ited in  a  certain  qualified  manner.  I  do  not  see  anything  in  the 
langui^  of  the  instrument  to  warrant  this  construction.  If  pro- 
hibited at  all,  the  usual  consequences  follow  from  its  use,  that  is 
to  say,  that  the  insured  will  be  precluded  from  recovery  for  any 
loss  on  account  of  violating  a  warranty. 

If  an  article  enumerated  in  the  list  of  hazardous  articles  is 
stored  or  kept  in  the  building,  and  there  is  a  loss  by  fire,  the  in- 
surers are  not  liable,  though  the  fire  had  no  connection  with  the 
hazardous  property ;  but  the  insured  may  avoid  such  consequences 
by  paying  the  extra  premium  and  procuring  a  proper  indorsement 
on  the  policy.    The  clause  under  consideration  declares  that  the 
use  of  camphene  as  a  light  subjects  the  insured  to  a  certain  extra 
premium,  and  that  an  indorsement  of  the  payment  of  the  premium 
must  be  made  on  the  policy.    But  it  does  not  say,  except  by  im- 
plication, that  camphene  may  not  be  used  without  such  pajonent 
or  without  an  indorsement ;  but  the  implication  is  nearly  as 
strong  as  though  the  language  had  been  express  and  positive.  I 
do  not  think  we  are  at  liberty  to  read  it  as  though  the  use  of  the 
article  was  permitted. 

The  judgment  of  the  superior  court  should  be  reversed  and  a 
new  trial  ordered. 

All  the  judges  concurred.  Judgment  accordingly. 


Seth  Padelpokd  v9.  Peovidence  Mutual  Fire  Insub- 
AKCE  Co.^  (Supreme  Court  Rhode  Island,  March,  1855.)  Land-^ 
lord  and  Tenant.  —  Alterations  by  Tenant. 

Where  P.,  having  effected  insurance  npon  his  dwelling-house,  rented  it  to  A.,  who  built  an 
addition  to  it,  in  which  addition  a  fire  originated  which  destroyed  the  whole  building, 
and  P.  tbereapon  brought  his  suit  against  the  underwriters,  who  resisted  on  the  ground 
that  there  had  been  a  material  alteration  hy  the  ''act  of  the  proprietors,*'  within  the 
intent  ofa  certain  section  of  their  charter  :  i7e2i,  that  that  only  is  an  act  of  the  proprietor 
in  the  sense  of  the  charter  which  the  owner  himself  does,  or  authorizes  to  be  done,  or 
adopts  as  bis  before  a  loss  accrues.  Htid,  also,  that  it  was  properly  left  to  the  jury  to 
determine,  looking  to  all  the  circumstances,  how  far  the  owner  had  in  fact  authorized  the 
alterations  by  the  tenant 

SembU,  that  from  the  proximity  of  the  owner's  residence  to  the  premises  rented,  the  nature 
of  the  Impairs  and  alterations  made,  and  like  circumstances,  a  juiy  is  warranted  in  infer- 
ring his  knowledge  of  and  assent  to  the  alterations. 

I  3  R.  L  102. 
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Gorr  v$.  National  Peotesction  Inbubance  Co.^ 

(Supreme  CJourt,  New  York,  April,  1856.) 

Payment  of  Premium.  —  Waiver.  —  Acknowledgment  of  Receipt.  —  Can- 
cellation of  Policy.  —  Assignment  after  Loss. 

The  plaiDtifTs  right  to  recover  on  a  policy  was  opposed  on  the  ground  that  the  premium 
had  not  been  paid  as  required.  Held,  that  the  payment  might  be  waived  by  the  com- 
pany's agent,  and  that  a  receipt  of  the  premium  by  such  agent,  though  after  lose,  was 
such  a  waiver.  Htld,  also,  that  the  acknowledgment  of  receipt  of  payment  was  conclu- 
sive upon  the  insurers. 

The  insurers  having  the  power  to  cancel  the  policy  in  question  requested  their  agent  to  do 
so.  The  agent  reported  their  desire  to  the  assured,  but  did  not  cancel  the  policy;  saying 
that  he  could  get  another,  and  that  in  the  mean  time  the  present  policy  would  remain  in 
force.   Htldy  that  it  did  remain  in  force. 

The  policy  in  question  provided  that  any  assignment  before  or  afUr  loss,  without  consent, 
should  avoid  the  contract.  Held,  that  the  provision  was  void  as  opposed  to  public  pol- 
icy* when  applied  to  assignments  after  loss. 

Action  upon  a  policy  of  insurance,  the  premium  for  which, 
though  acknowledged  to  have  been  received  when  the  policy 
issued,  was  not  in  fact  paid  until  after  loss.  Whether  this  was 
because  of  the  conduct  of  the  agent  is  not  clear.^  Under  a  power 
reserved,  the  defendants  had  requested  then*  agent  to  cancel  tiie 
policy,  as  tiiie  risk  was  not  considered  a  good  one.  The  agent 
communicated  the  request  to  the  assured,  but  instead  of  cancelling 
the  policy  said  that  he  would  get  another,  and  that  in  the  mean 
time  the  present  would  remain  good.  The  policy  contained  a 
provision  rendering  it  void  in  case  of  an  assignment  before  or  after 
the  loss,  unless  consent  were  obtained.  The  policy  was  assigned 
to  the  plaintiff  after  the  loss. 

M.  H.  Throop^  for  the  appellants. 

0.  Robinson^  for  the  respondent. 

W.  F.  Allen,  J.  The  objections  to  the  right  of  the  plaintiff 
to  recover  are  threefold.  (1.)  That  the  premium  was  not  act- 
ually paid  at  the  time  of  the  loss  of  the  premises  by  the  peril 
insured  against,  and  therefore  the  policy  had  not  attached.  (2.) 
That  after  the  delivery  of  the  policy,  and  before  the  loss,  the  de- 
fendants had  signified  to  the  insured  their  desire  to  cancel  the 
policy,  and  that  from  that  time  the  policy  ceased  to  be  valid. 
(3.)  That  by  the  transfer,  by  one  of  the  insured  to  hb  co-tenant, 
of  his  interest  in  the  claim,  after  the  loss,  the  liability  of  the  de- 
fendantB  was  discharged. 

1  25  Barb.  189  '  That  is,  from  the  original  report. 
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The  cause  was  tried  before  me  out  of  court,  for  the  convenience 
of  the  parties  and  their  witnesses,  aQd  the  better  to  enable  them 
to  present  the  legal  questions  upon  which  their  rights  depended ; 
and  the  decisions  of  the  propositions  now  brought  under  review 
were  rather  formal,  and  to  put  them  in  form  for  adjudication  by 
the  court  in  banc,  than  the  expression  of  a  deliberate  opinion  of 
my  own.  Upon  a  review  of  the  questions,  however,  the  impres- 
sions which  I  entertsuned  in  favor  of  the  plaintiff  have  been 
strengthened  and  confirmed,  and  I  am  of  the  opinion  that  the 
objections  are  susceptible  of  a  satisfactory  answer. 

To  the  first,  I  think  several  answers  may  be  made.  (1.)  It  is 
a  well  settled  maxim  that  a  party  may  waive  the  benefit  of  any 
condition  or  provision  made  in  his  behalf,  no  matter  in  what  man- 
ner it  may  have  been  made  or  secured.  Broom's  Legal  Max.  547. 
It  extends  to  all  provisions,  even  constitutional  and  statutory,  as 
well  as  conventional.  The  law  will  not  compel  a  man  to  insist 
upon  any  benefit  or  advantage  secured  to  him  individually. 
Hence  it  was  the  privilege  of  the  insurers  in  this  case,  if  they 
elected  so  to  do,  to  waive  the  condition  making  the  actual  pay- 
ment of  the  premium  a  condition  precedent  to  the  binding  effi- 
cacy of  any  insurance,  as  it  was  a  provision  inserted  for  their 
benefit,  and  in  which  they  alone  were  interested.  This  waiver 
may  be  established  by  evidence  of  an  express  waiver,  or  by  cir- 
camstances  from  which  such  waiver  may  be  inferred  ;  and  it  may 
be  by  the  managers  of  the  company  or  by  a  duly  authorized 
agent ;  and  as  it  was  done  by  the  latter  in  this  case,  it  was  ob- 
ligatory upon  the  company.  The  agent  was  the  general  agent  of 
the  company  to  make  contracts  of  insurance  in  a  given  form,  and 
so  long  as  he  confined  his  acts  to  the  matters  of  his  agency,  his 
principals  were  bound.  Proof  of  this  waiver  did  not  tend  to  vary 
the  terms  of  the  contract.  It  was  given  to  show  a  waiver  of  a 
condition  precedent  to  the  contract  becoming  valid  as  such.  It 
was  no  more  a  violation  of  the  rule  prohibiting  parol  evidence  to 
vary  or  contradict  a  written  contract  than  would  have  been  evi- 
dence by  parol  of  the  actual  performance  of  the  conditions. 

(2.)  The  general  rule  that  receipts,  being  mere  admissions,  are 
liable  to  contradiction  and  explanation  by  parol,  may  be  univer- 
sally true  as  applicable  to  mere  receipts  when  they  are  discon- 
nected with,  or  unnecessary  to  give  validity  to,  conixacts  or 
agreements  of  any  kind*    When  they  make  a  part  of  a  contract, 
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as  in  deeds  and  bills  of  lading,  the  same  rule  is  applicable  when 
the  paper  is  used  as  a  receipt  or  acknowledgment  simply,  to  de- 
feat an  adverse  claim,  and  not  as  upholding  the  contract.  It  is 
unnecessary  to  refer  to  any  of  the  numerous  cases  in  which  this 
has  been  held.  But  it  is  quite  another  thing  when  it  is  sought 
to  contradict  a  written  receipt  incorporated  into  the  contract,  for 
the  purpose  of  defeating  the  contract  itself.  The  writing,  read  as 
a  whole,  shows  a  valid  contract,  and  in  this  case  the  receipt,  in 
connection  with  the  condition,  shows  that  to  this  policy  the  con- 
dition has  no  application.  There  being  no  pretence  of  fraud  on 
the  part  of  the  assured,  it  would  be  a  fraud  upon  them  to  allow  a 
witness  now  to  contradict  this  acknowledgment  for  the  purpose 
of  bringing  the  contract  within  the  provision  referred  to,  and 
thus  defeat  the  policy.  The  defendants  should  be  estopped  by 
their  receipt  from  alleging  that  the  policy  was  void  because  the 
acknowledgment  was  untrue. 

For  the  purpose  of  supporting  the  contract,  so  long  as  the  pay- 
ment of  the  premium  was,  as  is  claimed,  a  condition  precedent  to 
the  attaching  of  the  policy,  the  receipt  inserted  in  the  contract 
should  be  considered  a  part  of  it.  1  Phil,  on  Ins.  §  515.  (3.) 
The  parol  evidence  of  waiver  of  this  condition  may  be  said  to  be 
competent  to  overcome  the  parol  evidence  of  the  defendant  to  de- 
feat the  contract. 

The  second  objection  is  untenable,  for  the  reason  that  the  de- 
fendants never  availed  themselves  of  the  condition  authorizing 
them  to  cancel  the  policy.  If  they  intended  their  agent  to  do  so, 
it  is  suflScient  to  say  that  the  agent  did  not  comply  with  their 
directions.  It  was  competent  for  the  agent  to  determine  the  time 
at  which  he  would  comply  with  the  wishes  of  the  company,  and 
indeed  the  very  instructions  seem  to  imply  that  he  shall  do  so, 
and  accommodate  his  action  in  the  premises  to  the  interest  of  the 
assured.  But  whatever  may  have  been  the  instruction  of  the 
company,  this  policy  never  was  cancelled. 

The  third  objection  is  one  of  the  first  impression,  so  far  as  I  am 
aware.  Conditions  against  the  assignment  of  policies  have  been 
in  use,  and  have  been  sustained  by  courts.  The  contract  of  in- 
surance is  one  eminently  of  personal  confidence,  and  the  character 
of  the  insured  forms  an  important  element  among  the  induce- 
ments of  the  underwriters  to  assume  the  risk ;  and  hence  the 
provisions  against  assignments  of  the  policy  during  the  continu- 
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Pajrxnent  of  Premium.  —  Waiver.  —  Acknowledgment  of  Receipt,  etc. 

ance  of  the  risk  is  highly  beneficial  to  the  insurer.  It  has  been 
left  for  modem  ingenuity  to  attempt  the  application  of  the  same 
condition,  and  under  the  same  penalty,  to  the  assignment  of  any 
claim  under  the  policy  after  the  risk  has  ceased  by  the  destruc- 
tion, by  the  perils 'insured  against,  of  the  object  insured. 

There  is  certainly  not  the  same  reason  for  prohibiting  an  as- 
signment after  a  loss  as  before.  After  the  loss  the  confidential 
relation  of  insurer  and  insured  no  longer  exists,  but  a  new  rela- 
tion has  arisen  out  of  it,  to  wit,  that  of  debtor  and  creditor ;  and 
it  is  diificult  to  see  any  reason  connected  either  with  public  policy 
or  the  proper  rights  of  the  former,  why  the  latter  should  not  be 
permitted  to  deal  with  and  concerning  this  right  in  action  as  he 
is  permitted  to  do  in  respect  to  any  other  absolute  right,  and 
transfer  the  same  in  payment  of  debts  or  to  meet  the  other  neces- 
sities of  business.  Ordinarily,  it  is  of  the  first  importance  that 
those  who  have  sustained  loss  by  fire  should  immediately  realize 
the  amount  of  their  insurance,  to  replace  the  property  destroyed, 
and  it  is  not  unfrequently  indispensable,  to  prevent  the  utter 
ruin  of  the  sufferer,  that  he  should  receive  prompt  aid  by  means 
of  his  insurance ;  and  if  the  company  cannot,  or  will  not,  pay 
promptly,  he  should  be  permitted  to  anticipate  his  claim  by 
transferring  it,  either  by  sale  or  pledge.  If  he  cannot  do  this, 
he  may  be  in  the  power  of  the  company  and  subjected  to  such 
terms  as  the  managers  may  see  fit  to  impose.  They  may  say,  in 
effect,  to  the  man  who  has  bargained  with  them  for  absolute  in- 
demnity, and  to  whose  business  prospects  delay  is  utter  ruin,  or 
whose  family  are  in  pinching  want  for  the  relief  which  this  in- 
demnity would  afford,  "  accept  of  the  pittance  we  offer,  or  we 
will  contest  your  claim  and  avail  ourselves  of  such  delays  as  liti- 
gation will  afford  ;  and  as  you  cannot  realize  the  amount  by  sale 
or  pledge,  without  incurring  a  forfeiture  of  the  claim,  you  must 
await  our  inclination,  or  the  slow  result  of  a  lawsuit,  before  you 
can  recover  the  money  to  which  you  are  entitled,  and  which  you 
80  much  need."  Public  policy  forbids  that  the  debtor  should, 
without  any  reason  except  such  as  grows  out  of  caprice,  or  some 
worse  motive  on  his  part,  have  this  power  over  his  creditor.  It 
is  also  unjust  to  the  creditors  of  the  insured.  It  is  the  policy  of 
the  law  to  place  all  the  property  of  a  person  within  the  reach  of 
his  creditors,  and  there  is  no  reason  why  a  claim  against  an  insur- 
ance company  should  be  an  exception. 

Nothing  can  be  taken  against  the  defendant  upon  the  ground 
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that  the  insured  never  read  or  knew  of  the  condition  until  the 
objection  was  taken  after  loss,  and  after  the  assignment;  bnt 
were  this  a  case  for  presumption,  it  would  be  fair  to  say  that,  in 
all  probability,  this,  like  most  of  the  conditioni;  introduced  by  in- 
surers from  time  to  time  in  their  contracts,  for  their  own  benefit, 
passed  unnoticed  by  the  ones  most  interested.  Most  new  con- 
ditions are  first  brought  to  light  by  a  litigation  in  which  new  and 
before  unheard-of  objections  are  taken  by  the  underwriters,  upon 
some  of  their  new  provisions. 

I  am  of  opinion  that  the  contract  of  insurance  proper  termi- 
nate4  with  the  loss,  and  an  absolute  debt  then  upon  furnishing 
the  proofs  by  the  insured  accrued  against  the  company,  and  that 
the  provisions  relied  upon  ought  not  to  be  allowed  to  defeat  tiiis 
absolute  claim.    The  judgment  should  be  Affirmed. 

But  though  the  conduct  of  the  agent 


The  foregoing  case  is  not  very  intel- 
ligible. It  is  not  clear,  as  we  h&ye  stated 
in  giving  the  facts,  whether  the  com- 
pany's agent  had  done  anything  before 
the  loss  to  cause  the  assured  to  delay 
paying  the  premium.  Probably  he  had. 
In  25  Barb.  190  it  is  said:  "The  pre- 
mium was  not  paid  until  after  the  loss ; 
the  agent  of  the  defendants  telling  the 
insured  that  it  was  immaterial ;  that  he 
did  not  care  to  receive  it  until  he  made 
his  returns,  and  he  would  call  for  it." 
This  is  not  dear,  but  the  most  natural 
meaning  seems  to  be  that  this  conduct  of 
the  agent  was  before  the  loss.  If  not, 
the  case  is  very  deariy  wrong,  unless  the 
court  are  right  in  holding  that  the  ac- 
knowledgment of  receipt  of  premium  is 
conclusive  evidence  of  pa3nment.  But 
the  authorities  are  nearly  aU  opposed  to 
this.  See  May  on  Insurance^  432 ;  2 
Story  on  Contracts,  §  1353  (5th  ed.)  ; 
Bigelow  on  Estoppel,  313-318,  and  cases 
dted.  The  rule  of  law  in  marine  insur- 
ance is  otherwise,  for  peculiar  reasons, 
which  do  not  apply  to  fire  and  life  insur- 
ance. See  Arnold  on  Mar.  Ins.  180, 
181  (4th  ed.). 


was  (probably)  prior  to  the  loss,  the 
still  stands  on  doubtful  ground.  Parol 
waivers  have  in  several  cases  been  re- 
jected when  consisting  merely  in  a  state- 
ment by  the  company  that  they  will  not 
take  advantage  of  a  provision  in  their 
favor.  See  lAmpkin  v.  Wtstem  Astur. 
Co.,po8t,  IS;  Phanix  Ins.  Co,  v.  Lawrence, 
4  Met.  (Ky.)  9,  13 ;  Ketchum  v.  Protection 
Ins.  Co.,  ante,  vol.  2,  p.  698 ;  Odiome  v. 
New  England  Marine  Ins.  Co.  101  Mass. 
551 ;  Gooden  v.  Amoskeag  Ins.  Co.,  ante, 
vol.  3,  p.  1.  Unless  there  is  a  valid 
agreement  for  a  waiver,  it  would  seem 
that  the  compauy,  to  be  estopped,  must 
have  done  something  akin  to  preventing 
the  performance  of  the  condition  ;  such, 
for  instance,  as  proposing  terms  for  com- 
promise and  encouraging  their  continu- 
ance under  a  promise  not  to  take  ad- 
vantage of  the  limitation  dause.  See 
Gooden  v.  Amoskeag  Ins.  Co.,  supra;  3 
Bigelow,  70,  note.  The  prindpal  case  was 
overruled  in  Sheldon  v.  AtUmtic  Ins.  Co^ 
posL 


Fbbdebick  Roth  vs.  The  City  Insubance  Co.*  (Circuit 

Court,  United  States,  April,  1855.)    Acts  of  Agent. 

If  an  agent  of  an  insurance  company  make  the  survey  of  the  property  to  be  insured,  and 
the  statements  of  the  application,  being  as  well  acquainted  with  the  situation  of  the 

1  6  McLean.  325. 


Digitized  by 


Franki^  Insubancb  Co.  v.  Culver,  6  Ind.  137.    *  18 
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property  as  the  assured,  the  company  will  be  liable,  notwithstanding  any  misrepreeentar 
tions.  Bat  if  the  survey  and  application  be  filled  upon  the  statements  of  the  assured, 
the  agent  having  no  knowledge  of  the  premises,  it  is  otherwise. 
Where  the  form  of  the  instructions  required  the  assured  to  apply  to  an  agent  of  the  com- 
pany, if  there  was  an  agent  in  his  district,  and  if  the  assored  should  undertake  to  make 
the  survey  and  statements  himself,  he  should  be  held  strictly  to  conform  to  the  require- 
ments to  make  a  valid  policy ;  this  would  seem  to  imply  that  if  the  agent  be  called  upon 
to  make  the  survey  and  statements,  and  does  so,  the  assured  is  not  bound  for  the  accuracy 
of  the  representations. 


Fbanklin  Insurance  Co.  vs.  Culver.^ 

(Supreme  Court,  Indiana,  May,  1855.) 
J^ake  Swearing, 

The  condition  of  an  insurance  policy  issued  to  the  plaintiff  provided  that  persons  sustain- 
ing loss  by  fire  should  forthwith  give  notice  thereof,  in  writing,  to  the  company  or  their 
agent,  and  as  soon  after  as  possible  deliver  as  particular  an  account  of  their  loss  as  the 
nature  of  the  case  would  admit  of  (and  if  within  their  power,  render  to  the  company 
a  schedule  of  the  articles  destroyed  or  damaged,  stating  article  by  article),  signed  with 
their  proper  hands,  and  that  they  should  accompany  the  same  with  their  oath  or  affirma- 
tion, declaring  the  account  to  be  just,  &c.,  and  what  was  the  cash  value  of  the  subject 
insured.  Whenever  demanded  in  writing,  they  were  also  required  to  produce  an  exhibit 
of  their  books  of  accounts,  and  vouchers  in  support  of  their  claim,  and  permit  extracts 
and  copies  thereof  to  be  made,  &c.  The  conditions  further  provided  that  any  fraud  or 
false  swearing  by  the  insured  should  cause  a  forfeiture  of  all  claims,  and  be  a  bar  to  all 
remedies  under  the  policy.  In  a  suit  upon  the  policy  for  a  loss  of  the  subject  insured, 
the  plaintiff  exhibited  the  statement  furnished  by  him  to  the  company  under  oath,  as 
follows:  On«-story  frame-house,  200  dollars;  dry  goods,  1,000  dollars;  groceries,  150 
dollars;  queenasware,  25  dollars;  hardware,  25  dollars;  the  whole,  1,400  dollars."  The 
statement  further  showed  that  all  the  bills  of  goods  purchased  by  him  were  consumed 
by  tlie  fire,  and  that  he  was  therefore  unable  to  make  out  an  invoice  of  the  items  and 
cost  of  the  articles  destroyed,  but  that  to  the  best  of  his  knowledge  and  belief,  said 
statement  was  true  and  just,  and  the  fair  cash  value  of  the  goods  was  between  1,400 
and  1,500  dollars.  It  also  appeared  in  evidence  that  the  plaintiff^s  invoices  were  consumed 
with  his  goods,  and  that  he  had  no  copies,  and  that  the  company*s  secretary  had  called 
on  him  to  sign  sin  instrument  requesting  the  persons  from  whom  he  had  purchased  the 
goods  to  furnish  the  amounts  of  the  invoices,  but  that  he  had  refused  to  do  so.  The 
plaintiff  obtained  a  verdict  and  judgment  for  200  dollars  less  than  the  amount  of  his  loss 
as  alleged  in  his  statement  to  the  company.  Heldf  that  the  plaintiff  was  not  required 
bf  the  conditions  of  the  policy  to  sign  the  instrument  presented  by  the  company's  secre- 
tary. Held,  alsOy  that  the  excess  of  the  plaintiff's  claim,  as  furnished  to  the  company, 
over  the  verdict,  did  not  show  him  to  have  been  guilty  of  false  swearing.''  ffeldf 
siso,  diat  by  "false  swearing"  was  meant,  the  swearing  to  a  false  statement  know- 
ingly. 

An  instruction  will  be  presumed  to  have  been  pertinent  to  the  evidence,  where  the  con- 
trary does  not  appear. 

Appeal  from  the  Johnson  circuit  court. 

Davison,  J.  Assumpsit  by  Culver  against  the  Franklin  In- 
surance Company,  upon  a  policy  against  fire,  for  $1,400,  on  a 
storehouse  and  stock  of  goods,  viz.  $200  on  the  house  and 
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$1,200  on  the  goods.  The  policy  was  issued  March  10,  1852, 
for  one  year  from  that  date,  and  on  the  3d  of  April  following, 
the  storehouse,  with  all  the  goods',  was  consumed  by  fire.  Plea, 
the  general  issue.  Verdict  in  favor  of  the  plaintiff  for  $1,200. 
New  trial  refused,  and  judgment. 

The  policy,  among  other  conditions,  contained  the  following: 
"Persons  sustaining  loss  by  fire  shall  forthwith  give  notice 
thereof  in  writing  to  the  company  or  their  agent,  and,  as  soon 
after  as  possible,  deliver  as  particular  an  account  of  their  loss  as 
the  nature  of  the  case  will  admit  (and  if  within  their  power, 
render  to  the  company  a  schedule  of  articles  destroyed  or  dam- 
aged, stating  article  by  article),  signed  with  their  proper  hands; 
and  they  shall  accompany  the  same  with  their  oath  or  affirmation 
declaring  the  said  account  to  be  just,"  &c. ;  "  also  what  was  the 
cash  value  of  the  subject  insured,"  &c.  "  And  whenever  re- 
quired in  writing,  the  insured  shall  produce  an  exhibit  of  their 
books  of  account  and  vouchers  to  the  insurers,  in  support  of  their 
claim,  and  permit  extracts  and  copies  thereof  to  be  made,"  &c. 
"  Any  fraud  or  false  swearing  by  the  insured  shall  cause  a  for- 
feiture of  all  claims,  and  shall  be  a  full  bar  to  all  remedies  under 
the  policy." 

The  property  destroyed,  and  its  value,  was  stated  by  Culver, 
under  oath,  to  be  as  follows :  "  One-story  frame  storehouse, 
200  dollars ;  dry  goods,  1,000  dollars ;  groceries,  150  dollars ; 
queens  ware,  25  dollars  ;  hardware,  25  dollars ;  the  whole,  1,400 
dollars." 

His  statement  further  shows  that  all  the  bills  of  goo<|s  pur- 
chased by  him  were  consumed  by  the  fire,  and  he  was,  therefore, 
unable  to  make  out  an  invoice  of  the  items  and  cost  of  each 
article  destroyed ;  but  that  to  the  best  of  his  knowledge  and 
belief,  the  above  was  true  and  just ;  and  that  the  fair  cash  value 
of  said  house  and  goods  was  between  $1,400  and  $1,500,  accord- 
ing to  the  best  of  his  judgment. 

All  the  evidence  is  not  set  out  in  the  record  ;  but  it  was  shown 
that  the  plaintiff's  invoices  were  consumed  with  his  goods,  and 
that  he  had  no  copies  ;  that  the  defendants'  secretary  had  called 
on  him  to  sign  an  instrument  in  writing,  requesting  the  peraons 
from  whom  he  had  purchased  the  goods  to  furnish  the  amounts  of 
the  invoices,  but  that  he  declined  doing  so. 

In  relation  to  this  evidence,  the  court  charged,  that  "if  the 
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plaintiff  famished  the  names  of  the  merchants  from  whom  he 
had  purchased,  he  did  all  that  was  his  duty  primd facte.  Had 
the  defendants  appUed  to  the  names  furnished  for  copies  of  the 
invoices,  and  they  had  declined  furnishing  them  without  the 
plaintiff*s  consent,  his  refusal  to  give  it  would  afford  a  strong 
presumption  in  favor  of  a  low  assessment." 

This  instruction  is  said  to  be  objectionable.  We  are  not  of 
that  opinion.  There  is  nothing  in  the  considerations  annexed  to 
the  policy  which  required  the  plaintiff  to  sign  the  instrument  pro- 
posed by  the  defendants'  secretary.  The  charge  must  be  pre- 
sumed to  have  been  perthient  to  the  evidence,  and  it  may,  there- 
fore, be  inferred  that  there  was  evidence  tending  to  show  that 
the  plaintiff  furnished  the  names  of  the  merchants  from  whom  he 
purchased ;  also  that  there  was  no  proof  that  they  declined  for 
want  of  his  consent.  This  being,  the  case,  we  think  the  jury 
were  correctly  instructed. 

The  amount  claimed,  by  the  preliminary  affidavit  appears  to 
exceed  the  verdict  $200,  which  excess,  it  is  contended,  shows  the 
plaintiff  to  have  been  guilty  of  false  swearing,  and  entitles  the 
defendants  to  a  new  trial.  The  jury  were  distinctly  told,  that 
if  it  appeared,  from  the  evidence,  that  the  plaintiff,  in  his  sworn 
statement,  knowingly  exaggerated  his  loss,  they  were  bound  to 
find  for  the  defendants."  It  cannot  be  assumed  that  this  instruc- 
tion was  disregarded.  And  if  it  was  a  correct  exposition  of  the 
law,  the  new  trial  was  properly  refused,  because  the  point  in- 
volved in  the  charge  of  the  court  raised  a  question  of  fact  pecul- 
iarly for  the  consideration  of  the  jury. 

The  appellant  contends  that  the  error  of  the  instruction  con- 
sists* in  the  use  of  the  term  "  knowingly  ;  "  that  false  swearing 
knowingly  is  perjury,  which,  in  law,  is  not  synonymous  with  false 
swearing."  We  are  not  prepared  to  admit  that  interpretation  as 
applicable  to  the  contract  before  us  ;  because  it  induces  the  con- 
clnsion  that  a  mere  mistake  in  the  plaintiff's  estimate  of  the 
property  consumed  would  cause  a  forfeiture  of  all  his  claims 
under  the  policy,"  which,  in  our  opinion,  would  be  an  absurdity. 
No  false  swearing  by  the  assured  in  relation  to  the  extent  of  his 
loss  should  be  allowed  to  defeat  a  recovery,  unless  it  be  inten- 
tionally false.  Moore  v.  The  Protection  Insurance  Company^  16 
Shep.  97 ;  ^  Angell  on  Fire  &  life  Insurance,  §  260,  and  note. 
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Notice  of  Loss.  —  Increase  of  Risk. 

In  the  present  case,  no  basis  existed  by  which  the  amount  de- 
stroyed could  be  ascertained  with  any  degree  of  accfuraey.  The 
invoices  having  been  consumed  with  the  goods,  and  there  being 
no  other  account  of  the  stock  on  hand,  the  statement  of  the  in- 
sured could  be  nothing  more  than  the  result  of  hie  own  deliberate 
judgment,  without  the  means  of  testing  its  correctness  by  nu- 
merical calculation.  Whether,  in  the  language  of  the  instruction, 
he  "  knowingly  exaggerated  his  loss,"  was  for  the  jury  to  deter- 
mine. The  value  of  the  property,  as  estimated  by  the  insured, 
it  must  be  presumed,  was  properly  considered  with  all  the  other 
evidence  upon  the  same  point.  And  though  the  jury,  in  view  of 
all  the  facts,  may  have  been  convinced  that  he  had  erred  in  opin- 
ion, still  they  may  have  found  such  error  to  exist  without  any  dis- 
honest intention. 

If  the  evidence  was  on  the  .  record  we  might  look  into  it,  and 
determine  whether  the  verdict  accorded  with  the  proofs  ;  but  as 
the  case  stands  before  us,  the  finding  of  the  jury  must  be  deemed 
a  proper  conclusion  from  the  facts  proved  on  the  trial. 

Per  Curiam.  The  judgment  is  affirmed,  with  five  per  cent, 
damages  and  costs. 

F.  M,  Finch^  ^  S.  Major ^  for  the  appellants. 

M.  0ver9treet^  A.  B.  Hunter^  L.  Barbour^  ^  A.  Porter^ 
for  the  appellee. 

See  May  on  Ins.  580,  581. 


Nicholas  Francis  vb.  Somervillb  Mutual  Insurance  Co.^ 
(Supreme  Court,  New  Jersey,  June,  1855.)  Notice  of  Loss,  —  In- 
crease of  Hisk, 

If  the  holder  of  a  policy  of  insurance  give  notice  to  the  company  of  loss,  bnt  does  not  give 
notice  according  to  the  contract  of  insurance,  the  company  will  be  considered  as  waiving 
the  informality  in  the  notice,  if,  when  the  notice  is  given,  they  do  not  object  to  the  form 
of  it,  but  object  to  payment  on  other  grounds.  See  Tayloe  v.  Merchants'  Ins.  Co.^  ants, 
vol.  3,  p.  94. 

The  risk  is  fixed  by  contract,  but  the  question  whether  it  has  been  increased  is  for  the  jury. 

If  a  building  be  erected  adjoining  the  insured,  and  in  it  are  placed  articles  extra  hazardous, 
and  prohibited  by  the  policy,  it  will  be  considered  as  increasing  the  risk,  and  will  avoid 
the  policy  unless  notice  thereof  is  given  to  the  company.  But  the  contract  is  not  broken 
by  occasionally  placing  in  such  building,  or  in  the  building  insured  such  articles  as  are 
in  the  nature  of  things,  necessary  for  the  enjo>'ment  of  the  premises  in  the  usual  way. 

The  building  erected  was  an  addition  to  the  one  insured,  a  store,  and  was  about  twelve  by 
fourteen  feet  in  size.  It  was  designed  as  a  brewery;  and  no  notice  was  given  to  the  insure 
ers.  In  this  addition  was  placed  a  quantity  of  hay,  out  of  which  the  plaintiff  fed  his  cow 
until  the  fire.  The  fire  was  first  discovered  in  this  building  where  the  hay  was  placed,  from 

1  1  Dutcher,  78. 


Digitized  by 


Troy  Insubance  Co.  v.  Carpenter,  4  Wis.  20.  17 


Pleading.  —  Notice  of  Loss.  — Acknowledgment  of  Receipt  of  Premium. 


whence  it  communicated  to  the  premises  insured.  The  jury  having  foand  that  there  had 
been  no  increase  of  risk,  the  verdict  was  set  aside  as  contrary  to  evidence. 


It  is  to  be  observed  of  the  language  of 
the  court  in  this  case,  where  thej  speak 
of  the  omission  to  give  notice  of  the  new 
erection,  that  if  there  was  thereby  an  in- 
crease of  risk,  mere  notice  would  not  be 


sufficient,  unless  there  was  express  lan- 
guage to  this  effect  in  the  policy  (which 
is  not  set  out  in  the  original  report) ;  the 
<usent  of  the  company  to  the  increased 
hazard  would  be  necessary. 


Tboy  Insurance  Co.,  plaintiffs  in  error,  vs.  Henry  Carpen- 
ter, defendant  in  error.^  (Supreme  Court,  Wisconsin,  June, 
1855.)  Pleading. — Notice  of  Loss.  —  Acknowledgment  of  Receipt 
of  Premium. 

A  declaration  in  cummqmt  upon  a  policy  of  insurance  need  not  set  out  vtriatim  the  by-laws 

of  the  company  annexed  to  the  policy. 
An  averment  in  a  declaration  upon  a  policy,  stating  that  the  fire  occurred  on  the  2d  of 
Febmary,  1851,  and  then  alleging  that  "immediately  and  within  a  reasonable  time  after 
the  burning  and  destruction  of  the  insured  property,  to  wit,  on  the  3d  day  of  February, 
1851,  he,  the  said  plaintiff,  forwarded  to  the  secretary  of  the  said  fire  insurance  company, 
and  which  was  duly  received  by  said  company,  a  plain  and  unequivocal  statement,  veri- 
fied by  his  affidavit,  of  the  time  and  origin  of  the  fire,*'  &c.,  is  a  sufficient  statement  of 
a  section  of  the  by-laws  annexed  to  the  policy,  and  reading  as  follows  :  '*A11  members 
sustaining  loss  or  damage  by  fire  shall  forthwith  give  notice  thereof  to  the  secretary,  and 
within  thirty  days  after  said  loss  deliver,  per  mail  or  otherwise,  a  particular  account  of 
such  loss,  verified  on  oath  or  affidavit.*' 
Oaases  in  a  policy  which  do  not  affect  the  plaintiff's  right  of  action  need  not  be  stated  in 
tifte  declaration. 

An  allegation  that  at  the  time  of  the  fire  there  was  no  insurance  on  the  property,  not  noti- 
fied to  the  company,  and  that  after  the  making  the  policy  by  the  company  no  other  in- 
surance was  effected  on  the  property,  is  a  sufficient  averment  that  there  was  no  other  in- 
Borance  upon  the  property,  not  notified  to  the  company  at  the  time  the  company  insured 
the  plaintiff. 

Matters  of  defence  need  not  be  anticipated  and  averred  in  the  declaration. 

The  court  alleged  that  in  consideration,  &c,  the  defendants  then  and  there  promised  the 
plaintiff  to  insure,"  &c.  Hdd,  that  this  was  a  contract  of  insurance,  and  not  an  agree- 
ment to  insure. 

Where  the  by-laws  annexed  to  a  policy  require  notice  of  loss  to  be  given  to  the  secretary 
of  the  company,  a  letter  of  the  latter  to  the  plaintiff,  acknowledging  receipt  of  the  notice 
of  loss  and  the  preliminary  proof,  and  stating  that  the  same  is  satisfactory,  is  sufficient 
proof  of  the  time  of  notice  of  the  loss,  and  the  time  within  which  it  was  forwarded. 

Where  the  by-laws  provide  that  it  is  the  duty  of  the  secretary  of  the  company  "  to  answer 
all  communications  in  behalf  of  the  company,"  admissions  of  the  secretary,  made  in 
rach  correspondence,  as  to  the  time  and  sufficiency  of  notice  of  a  loss,  bind  the  com- 
pany. 

The  acknowledgment  of  receipt  of  a  premium  note  in  a  policy  of  insurance  is  primA  fade 
evidence  of  the  fact ;  and  it  is  no  ground  for  a  nonsuit  that  the  contents  of  the  premium 
note  have  not  been  proved  except  by  the  policy. 

1  4  Wis.  20. 
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Lampkin  vs.  The  Western  Asstjbance  Co. 

(Queen's  Bench,  Upper  Canada,  Trinity  Term,  1855.) 
LimitaHon  Clause,  —  Parol  Waiver. 

One  of  the  conditions  of  a  policy  of  insorance  was  that  no  action  should  tie  broogfat  under 
it  against  the  company,  unless  within  twelve  months  after  the  right  accmed.  Hie 
plaintiff  alleged  a  waiver  of  this  condition ;  and  relied:  upon  an  alleged  convenstion 
between  his  agent  and  the  president  of  the  company.  Held^  that  the  condition  could 
not  be  so  waived,  and  that  such  evidence  was  properly  rejected.  Hdd,  also,  that  the 
letter  set  out  below  contained  no  evidence  of  a  waiver  of  this  condition. 

Covenant  on  a  policy  of  assurance  on  merchandise  in  the 
plaintiff's  store ;  amount  insured,  £250  ;  allegation  of  total  loss 
by  fire. 

In  the  first  count,  the  plaintiff  declared,  setting  out  in  full,  as 
is  usual,  the  conditions  of  the  policy,  and  averring  an  exact  com- 
pliance on  his  part  with  all  the  conditions,  among  them  the  ninth, 
which  stipulated  that  the  assurer  should  give  immediate  notice 
of  loss,  within  fourteen  days,  to  the  secretary  or  manager  of  the 
company,  or  to  the  agent,  if  there  be  any  in  the  neighborhood 
of  the  property  insured,  and  as  soon  after  as  possible  shall  de- 
liver in  a  particular  account  of  such  loss  or  damage,  signed  by 
him,  and  verified  by  his  oath,"  which  should  contain  a  statement 
in  regard  to  certain  matters  specified  in  this  condition ;  and  the 
assured  was  also  to  produce  a  certificate  under  the  hand  and  seal 
of  a  magistrate  or  notary  public  most  contiguous  to  the  place  of 
the  fire,  stating  that  he  had  examined  the  circumstances  attend- 
ing the  fire,  &c.,  and  was  acquainted  with  the  character  and 
circumstances  of  the  claimant,  and  verily  believed  that  he  had 
by  misfortune,  &c.,  without  fraud  or  evil  practice,  sustained  loss 
to  the  amount  which  the  magistrate  should  certify :  "And  until 
such  proofs,  declarations,  and  certificates  are  produced,  the  loss 
shall  not  be  payable." 

The  fifteenth  condition  of  the  policy  provided  that  no  action 
should  be  brought  or  sustained  against  the  company  for  any 
claim  tmder  the  policy,  unless  it  be  brought  within  twelve  months 
next  after  the  cause  of  action  should  accrue,  and  in  case  it  should 
be  brought  afterwards,  the  lapse  of  time  should  be  taken  as  con- 
clusive evidence  against  the  validity  of  the  claim  attempted  to  be 
enforced. 

»  13  Up.  Can.  Q.  B.  237. 
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The  declaration,  in  the  first  count,  alleged  that  the  plaintiff 
did  forthwith  after  the  loss,  and  within  fourteen  days,  to  wit,  on 
ti)e  26tii  of  June,  1858,  gire  notice  of  the  loss,  and  deliver  in  a 
particular  account,  Ac,  and  that  he  did  also  produce  to  the  de- 
fendants, under  the  hand  and  seal  of  John  J.  Huntley,  a  notary 
pabUc  most  contiguous  to  the  place  of  the  fire,  and  not  concerned 
in  the  said  loss,  &c.,  a  certificate  (such  as  the  policy  requires), 
and  did  also  then  produce  to  the  defendants,  under  the  hand  and 
seal  of  John  Pumey,  Esquire,  then  being  a  magistrate  most  con- 
tiguous to  the  place  of  said  fire,  &c.,  a  certificate,  &c 

In  the  second  count,  the  plaintiff  referring  to  the  policy  as 
stated  in  the  first  count,  and  the  statements  of  loss,  Ac,  con- 
tained in  that  count,  averfed  that  after  the  lapse  of  sixty  days 
from  the  full  completing  of  all  things  to  be  done  and  performed 
by  him  (before  which  time  the  sura  insured  is  by  one  of  the  con- 
ditions of  the  policy  not  payable),  to  wit,  on  the  first  of  January, 
1854,  and  after  the  accruing  of  the  causes  of  action  against  the 
defendants,  and  within  twelve  months  from  the  time  of  such  ac- 
cruing, it  was  agreed  between  him  and  the  defendants,  that  the 
def^dfmts  should  waive  the  fifteenth  condition  of  the  policy  as 
set  forth,  &c.,  requiring  the  action  to  be  commenced  within 
twelve  months,  and  that  any  action  (of  the  plaintiff's)  might 
await  the  result  of  a  certain  action  about  to  be  brought  by  the 
plamtiff  against  the  Ontario  Assurance  Company  (being  another 
company  with  which  the  plaintiff  had  effected  an  insurance  upon 
the  same  goods,  as  set  forth  in  the  declaration),  and  that  after 
the  determination  of  such  suit,  he,  the  plaintiff,  should  be  at 
liberty  to  proceed  against  the  defendants  on  the  policy,  notwith- 
standing the  lapse  of  twelve  months  in  the  fifteenth  condition 
mentioned.  He  then  averred  that,  confiding  in  this  agreen^ent, 
he  allowed  the  twelve  months  to  lapse ;  that  the  other  suit  re- 
ferred to  was  determined  afterwards  in  the  plaintiff's  favor,  and 
he  thereupon  commenced  this  action. 

In  a  third  count  the  plaintiff  set  forth  a  waiver  of  the  fifteenth 
condition  as  in  the  second  count,  except  that  he  alleged  the 
agreement  respecting  such  waiver  of  delay  to  have  been  made 
before  he  had  furnished  the  requisite  proof,  &c.,  and  consequently 
before  any  breach  of  the  covenant  to  pay. 

The  defendants,  after  pleading  several  pleas  to  the  first  count, 
traversii^  material  averments  in  that  count,  pleaded,  as  their 
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eighth  plea  to  that  count,  that  the  plaintiff  did  not  produce  such 
certificate  of  the  notary  public  ^  in  that  count  mentioned. 

9th.  That  the  notary  named  —  viz.,  John  James  Huntley,  was 
not  the  notary  most  contiguous  to  the  place  at  which  the  fire 
occurred. 

In  the  tenth  and  eleventh  pleas,  they  made  the  same  denials 
respecting  the  alleged  certificate  of  the  nearest  magistrate. 

And  in  other  pleas  the  defendants  traversed  the  agreement  to 
waive  the  condition  as  to  twelve  months,  which  was  stated  in 
each  of  those  counts ;  and  they  gave  no  other  answer  to  those 
counts. 

The  cause  was  tried  at  Toronto,  before  the  learned  chief  jus- 
tice of  the  common  pleas.  The  evidence  at  the  trial  respect- 
ing the  alleged  certificates  was  only  to  the  effect  that  on  the 
5th  day  of  August,  1853,  one  Pumey,  a  magistrate,  gave  a  cer- 
tificate to  the  plaintiff,  such  in  its  terms  as  the  ninth  condition 
of  the  policy  required  ;  but  that  he  was  not  the  magistrate  most 
contiguous  to  the  place  of  the  fire,  but  resided  fourteen  miles 
from  it,  there  being  two  magistrates  resident  in  the  village  of 
Dover  where  the  .fire  occurred,  and  seven  or  eight  magistrates 
living  nearer  the  village  than  Mr.  Pumey  did. 

There  was  no  evidence  given  of  any  certificate  of  a  notary 
public,  nor  was  any  necessary  (except  merely  for  sustaining  the 
plaintiff's  case  against  the  eighth  and  ninth  pleas),  if  that  from 
Mr.  Purney  were  properly  admissible. 

The  plaintiff  produced  a  letter  of  the  secretary  of  the  com- 
pany, Mr.  Stanton,  written  on  the  9th  of  November,  1853,  and 
addressed  to  and  received  by  a  person  who  had  been  ui^ng  the 
payment  of  the  claim,  as  agent  of  the  plaintiff,  in  which  letter 
he  wrote,  "  With  reference  to  yours  of  the  5th  instant,  respecting 
Hiram  Lampkin's  fire,  I  am  desired  by  the  president  and  board 
of  directors  to  acquaint  you,  that  the  party  having  failed  in  sub- 
stantiating any  claim  for  loss  by  accident  or  misfortune,  as  re- 
quired by  the  conditions  of  the  policy,  the  board  is  not  disposed 
to  admit  the  same." 

The  plaintiff's  counsel  relied  upon  this  letter  as  a  waiver  of 
any  objection  for  the  want  of  a  proper  certificate,  and  further,  he 
offered  to  prove  by  a  witness  called  (the  before  mentioned  agent 
of  the  plaintiff),  that  about  the  8th  of  March,  1854,  being  within 
twelve  months  after  the  fire,  he  called  to  speak  to  the  secre- 
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tary  about  this  loss,  having  a  power  of  attorney  from  the  plain- 
tiff, who  was  indebted  to  him,  to  receive  part  of  the  money  ;  that 
the  secretary  not  being  present,  he  was  referred  by  the  book- 
keeper to  the  president  of  the  insurance  company,  whom  he  saw ; 
and  it  was  stated  by  the  plaintiff's  counsel  that  his  conversation 
with  the  president  would  be  relied  upon  as  showing  a  waiver  of 
all  preliminary  formalities  of  notice,  certificate,  &c.,  and  also  as 
a  waiver  of  the  condition  that  the  assured  must  sue  within  twelve 
months. 

The  learned  chief  justice  held  that  this  would  be  no  legal 
proof  of  waiver  of  the  condition  in  the  covenant  under  the  seal 
of  the  company ;  and  he  told  the  jury  that  he  considered  the 
plaintiff  entitled  upon  the  evidence  to  succeed  upon  all  the  issues 
in  fact  rsdsed  upon  the  first  count,  except  the  eighth,  ninth,  tenth, 
and  eleventh  issues ;  and  that  upon  these  issues,  and  also  upon  the 
pleas  to  the  second  and  third  counts,  he  thought  the  defendants 
were  entitled  to  a  verdict.  The  jury  found  accordingly,  assessing 
the  plaintiff *s  damages,  under  the  first  count,  at  £272  10«. 

Robinson,  C.  J.,  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  this  case  was  in  all  respects  rightly  dis- 
posed of  upon  the  trial.  The  plaintiff  undoubtedly  showed  no 
title  to  a  verdict  upon  the  eighth  and  ninth  issues^  because  he 
gave  no  evidence  whatever  of  having  at  any  time  produced  a  cer- 
tificate frona  the  notary  public  named,  or  that  there  even  was 
sach  a  notary.  His  failing  on  these  pleas  would  not  have  barred 
his  action  if  he  had  succeeded  on  the  ninth  and  tenth  pleas,  be- 
cause the  policy  does  not  require  a  certificate  from  a  notary  as 
well  as  from  a  justice  of  the  peace,  but  only  a  certificate  from 
the  one  or  the  other.  But  the  plaintiff  failed  upon  the  ninth  and 
tenth  pleas  clearly,  as  we  think,  because  he  did  not  prove  that 
the  magistrate  he  went  to  was  the  nearest  magistrate,  but  very 
much  the  contrary  ;  for  there  were  magistrates  in  the  village,  and 
yet  the  plaintiff  went  to  one  who  lived  fourteen  miles  distant, 
there  being  several  also  living  between  him  and  the  village,  or  at 
least,  nearer  to  the  village  than  he  lived.  And  it  appears  also  in 
the  evidence  that  the  magistrate  he  went  to  disclaimed  at  first  to 
act,  on  the  ground  that  he  was  not  the  nearest  magistrate ;  so 
that  the  plaintiff  persisted  in  taking  his  certificate,  although  his 
attention  was  called  to  the  objection. 

The  plaintiff  then  failing  upon  all  these  pleas,  and  as  we  think, 
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inevitably,  endeavors  to  rest  his  right  to  recover  upon  the  second 
and  third  counts.  These  rest  upon  an  alleged  waiver  by  the 
company  of  the  condition  as  to  bringing  the  action  within  twelve 
months  after  the  accruing  of  the  cause  of  action ;  for  in  these 
counts  tiie  plaintiff  himself  admits  that  he  did  not  sue  vnthin 
twelve  months,  and  gives  as  his  reason  that  the  defendants  —  that 
is,  the  company  —  agreed  to  waive  that  stipulation  in  the  policy. 
He  showed  no  agreement  to  that  effect  under  the  seal  of  the  com- 
pany. If  an  agreement  by  the  secretary  in  vmting  would  be 
sufficient  and  binding  on  the  company  wiUiout  any  sealed  release 
or  waiver,  still  we  think  it  clear  that  the  secretary's  letter  did 
not  amount  to  that.  A  wuiver  of  a  condition  in  a  sealed  instru- 
ment should  at  least  be  unequivocal ;  whereas,  this  letter  of  the 
secretary,  written  after  the  time  for  paying  had  arrived,  informs 
the  plaintiff's  agent  that  the  company  declines  paying,  because  he 
had  failed  in  substantiating  any  claim  for  loss  by  accident  or  mis- 
fortune, as  required  by  the  conditions  of  the  policy.  That  can 
be  no  waiver  of  any  condition,  no  dispensing  with  any  certificate, 
or  whatever  the  poUcy  required  ;  and  it  has  no  bearing  upon  the 
stipulation  about  suing  within  twelve  months,  which  had  not 
then  nearly  expired.  To  supply  proof  of  waiver,  it  was  desired 
that  evidence  might  be  received  of  an  alleged  conversation  be- 
tween the  plaintiff's  agent  and  the  president  of  the  company,  not 
even  at  the  place  of  business  of  the  company,  the  purport  of 
which  was  alleged  to  be  that  the  condition  for  a  certain  reason 
would  not  be  insisted  upon. 

The  learned  chief  justice  rejected  that  evidence,  and  we  think 
properly.  In  some  instances  the  president  of  a  trading  corpo- 
ration, or  the  president  and  secretary,  or  the  president  with  one 
or  more  directors,  have  power  expressly  given  by  the  charter 
to  do  certain  acts,  and  make  certain  agreements,  which,  though 
only  by  parol,  shall  bind  the  company,  —  a  provision  which  is 
often  inserted  for  the  convenience  of  the  company ;  but  there  is 
no  special  provision  that  can  be  applied  to  this  case ;  and  whether 
such  a  conversation  with  the  president  alone  would  bind  the  com- 
pany, and  deprive  them  of  the  protection  of  the  condition  in  the 
sealed  instrument,  depends  on  the  general  principles  which  govern 
corporate  acts  and  liabilities  ;  and  we  conceive  the  point  admits 
of  no  doubt  that  the  condition  in  this  case  could  not  be  so  got  rid 
of,  and  therefore  that  it  was  proper  to  reject  the  only  evidence 
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that  waa  offered  to  prove  the  waiver  which  the  defendants  have 
traversed. 

It  cannot  be  contended  tiiat  the  president  of  a  corporation,  on 
general  principles,  and  without  any  special  provision  to  that  effect, 
rq)re8ents,  wherever  he  is,  the  whole  corporation,  not  merely  so 
&r  as  to  enable  him  to  do  such  ordinary  matters  as  somebody 
most  be  intrusted  to  do  from  necessity,  without  referring  on  every 
occasion  to  the  board ;  but  to  that  extent,  that  without  any  com- 
mimication  with  the  other  directors,  he  can  at  his  mere  pleasure, 
and  by  verbal  agreement,  deprive  the  company  of  the  benefit  of 
any  or  all  of  the  protections  contained  in  the  conditions  of  their 
policy.  No  case,  we  are  confident,  can  be  found  to  support  such  a 
position.  JBhU  discharged. 

As  to  wairen  of  the  limitation  clause,  see  note  to  Edge  y.  Duke,  3  Bigelow,  67, 70 ; 
Maj  on  Ins.  pp.  5S9,  590. 


FoLsoM  v8.  Belknap  County  Mutual  Fibb  Insubancb  Co.^ 
(Supreme  Court,  New  Hampehire,  July,  1855.)  AUenaUon.— 
Mortgage.  —  Assignment. 

k  mortgage  of  property  insured  by  a  mataal  fire  inBorance  company  is  not  an  alienation, 
anlM  there  is  something  in  the  policy,  charter,  or  by-laws  of  the  company  that  makes  it 
sn  alienation.  See  RolUm  v.  Columbian  Int,  Co.,  ante,  vol.  3,  p.  393;  Bfay  on  Insurance, 
p.  994.   Contra,  in  Indiana,  Indiana  Mut,  Int,  Co,  v.  CoquiUard,  ante,  vol.  3,  p.  212. 

At  common  law  a  contract  of  insurance  is  not  assignable  so  as  to  give  an  action  to  the 
asugnee  in  his  own  name.  See  Nevint  v.  Rockingham  Mut,  Ins,  Co,,  ante,  vol.  3,  p.  376 ; 
and  note  to  Motley  v.  Mamnf,  Int.  Co,  lb.  pp.  57,  60. 

Without  special  provision  in  the  charter  or  bylaws,  whereby  the  assignee  becomes  a  mem- 
ber of  the  company,  the  action,  in  case  of  loss,  must  be  in  the  name  of  the  assured. 
Bat  if  the  charter  or  by-laws  of  a  mutual  company  provide  that  a  mortgagee  as  well  as 
poidiaser  of  buildings  insured  may  become  a  member  of  the  company  by  having  the 
policy  assigned,  and  an  assignment  be  made  and  ratified,  an  action  may  be  brought  in 
the  name  of  the  assignee. 


New  Hampshire  Mutual  Fibb  Insubancb  Co.  vs.  Walkeb.' 
(Supreme  Court,  New  Hampshire,  July,  1855.)  Arrest  of  Judg- 
ment. 

Judgment  will  not  be  arrested  after  verdict  because  a  title  id  defectively  stated. 


Httckins  vs.  People's  Mutual  Fibe  Insubance  Co.^ 

(Supreme  Court,  New  Hampshire,  July,  1855.)    Negligence*  — 

Msdescription. —  Valuation,  —  Damages. 

Carelessness  is  no  defence  to  an  action  upon  a  policy  of  insurance.   In  the  absence  of 
frsnd,  it  is  the  proximate  cause  of  the  loss  that  is  to  govern.  If,  however,  the  acts  done, 

*  10  Fost  231.  «  10  Fost  824.  »  11  Fost.  238. 
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or  neglected  to  be  done,  are  of  a  character  tending  to  show  design  or  fraud,  they  will  be 
admissible  evidence  upon  those  grounds. 
Where  a  policy  of  insurance  was  issued  upon  English,  American,  and  West  India  goods, 
and  among  the  articles  lost  were  teas  and  nutmegs,  and  the  defendants  requested  the 
court  to  instruct  the  jury  that  if  they  were  satisfied  that  tl^ese  articles  were  not  either 
English,  American,  or  West  India  goods,  then  the  plaintiff  could  not  recover  ;  heldf  that 
the  instructions  were  properly  requested. 
Where  a  by4aw  of  a  mutual  fire  insurance  company,  which  was  made  a  part  of  the  policy, 
provided  that  in  case  of  loss  by  fire,  the  company  will  in  no  case  pay  more  than  two 
thirds  on  personal  property  and  three  fourths  on  real  estate,  of  the  actual  cash  value  of 
the  property  at  risk  at  the  time  of  the  fire;  "  heldf  that  the  amount  of  the  loss  was  to 
be  determined  by  the  value  of  the  property  at  the  time  of  the  fire,  and  not  by  the  value 
at  the  time  of  the  insurance. 
Where  a  policy  of  a  mutual  fire  insurance  company,  whose  charter  and  by4aws  permitted 
an  insurance  to  the  extent  of  two  thirds  the  value  of  the  property  at  the  time  of  the 
loss,  was  issued  for  $1,500,  on  a  stock  of  goods  stated  in  the  application  to  be  of  the 
value  of  $2,000;  held,  that  the  assured  could  recover  the  whole  amount  insured,  pro- 
vided there  was  a  total  loss,  and  the  cash  value  of  the  goods  at  the  time  of  the  fire  was 


Etna  Insubance  Company  vs,  Jackson,  Owsley  &  Co.^ 
(Court  of  Appeals,  Kentucky,  Summer  Term,  1855.)  Jhsurable 
LUerest.  —  What  Policy  covers,  —  Vendor's  Lien* 

An  agent  or  consignee,  having  the  property  of  his  principal  in  his  possession,  and  respon- 
sible for  it,  may,  and  especially  if  he  have  an  interest  in  it,  though  it  be  only  for  his  com- 
missions, insure  it  in  his  own  name,  and  in  case  of  loss  recover  its  full  value  —  holding 
all  beyond  his  own  interest  in  trust  for  the  owners  of  the  property. 

Policies  of  insurance  should  be  liberally  construed  to  effectuate  the  intention  of  the  as- 
sured. 

A  policy  insuring  all  the  articles  constituting  the  stock  of  a  pork-house,  and  all  articles  con- 
tained within  the  building  described  and  appurtenant  thereto,  covers  all  within  those 
buildings,  without  regard  to  the  particular  ownership  of  each  or  any  article  which  was 
at  the  risk  of  the  insured. 

Contracts  are  to  be  construed  according  to  the  intention  of  the  parties  thereto.  A  contract 
was  made  to  sell  40,000  hams,  to  be  paid  for  on  delivery  ;  the  hams  were  inspected  and 
invoiced,  but  not  delivered  or  paid  for  ;  held,  that  the  contract  was  executory,  and  prop- 
erty not  changed,  and,  if  insured,  protected  by  the  policy. 

A  vendor  of  personal  property,  to  be  paid  for  on  delivery,  parts  not  with  the  title  until  pay- 
ment ;  if  the  price  is  not  paid  in  a  reasonable  time,  he  may  resume  his  original  owner- 
ship, as  upon  a  rescission  of  the  contract. 

A  vendor  of  goods  not  delivered,  but  to  be  paid  for  on  delivery,  has  a  lien  on  the  property 
retained  in  possession  for  securing  payment,  and  it  is  upon  the  presumption  that  the 
agreed  price  is  the  fair  value,  and  cannot  be  enhanced  by  any  fluctuation  in  the  value  ; 
and  if  the  goods  be  insured,  the  vendor  is  entitled  to  the  insurance  corresponding  with  in* 
terest  insured.  Any  interest  remaining  in  a  vendor,  who  has  made  a  contract  of  sale, 
remains  protected  under  an  existing  insurance. 


Peabody  &  Riggs  vs.  Washington  County  Mutual  In- 
surance Co.*  (Supreme  Court,  New  York,  September,  1855.) 
Assignment 

The  assignee  of  a  policy,  though  the  assignment  was  with  the  assent  of  the  company,  can* 


$2,250. 
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not  sue  thereon  without  an  interest  in  the  property  covered  by  the  policy.  But  if  the  as- 
signor remain  owner  of  the  property,  he  may  recover  upon  it,  the  assignment  being  made 
merely  as  collateral  security  of  a  debt. 


S.  &  J.  BiQLEB  v8.  New  York  Central  Insurance  Co.^ 

(Supreme  Court,  New  York,  September,  1855.)    Policy,  —  What 

it  covers.  —  Other  Insurance, 

Insorance  upon  a  saw-mill  covers  the  machinery  and  fixtures  in  it  as  well  as  the  building. 
A  provision  requiring  notice  of  subsequent  insurance  is  not  complied  with  without  notice  of 

a  later  policy,  which,  though  voidable,  is  not  void  on  its  face. 
Suing  upon  the  later  policy  and  receiving  a  settlement  of  the  claim  precludes  the  insured 

in  an  action  upon  the  earlier  policy  from  alleging  its  invalidity  ;  though  the  suit  upon 

the  second  policy  could  have  been  successfully  opposed. 


LiNDSEY,  Jordan  4  Co.  vs.  Union  Mutual  Fire  Insur- 
ance Co.2 

(Supreme  Court,  Rhode  Island,  September,  1855.) 
Warranty.  —  Removals.  —  ReasonahU  Time. 

Where  to  an  application  for  insurance  upon  personal  property  was  appended  this  clause  : 
"And  the  said  applicant  covenants  and  agrees  with  said  company,  that  the  foregoing  is 
a  correct  description  of  the  property  requested  to  be  insured,  as  far  as  regards  the  risks 
and  value  of  the  same  :  **  Held,  that  the  answers  to  the  interrogatories  were  simply  war- 
rsnties  that  the  description  of  the  property  was  correct  so  far  as  regarded  the  risks  and 
value  ;  and  that  the  materiality  of  the  facts'  to  which  the  interrogatories  related  was  a 
proper  subject  of  inquiry  by  the  jury. 

Where  an  applicant  for  insurance,  in  reply  to  an  interrogatory  respecting  the  situation  of 
the  building  containing  the  property  to  be  insured,  described  two  small  building^,  and 
added  to  the  description,  "both  the  above  buildings  are  to  be  moved  fifteen  feet,'*  and 
a  loss  occurred  before  these  buildings  had  been  removed  :  Htld^  that  the  insured  were 
entitled  to  a  reasonable  time  to  make  these  removals,  and  that  the  jury  were  rightly  in- 
structed to  inquure  what,  under  the  circumstances  of  the  case,  was  a  reasonable  time. 

This  was  an  action  upon  a  policy  of  insurance,  for  the  value  of 
personal  property  destroyed  by  fire.  A  verdict  was  rendered  for 
the  plaintiffs,  whereupon  the  defendants  moved  for  a  new  trial, 
upon  the  ground  set  forth  in  the  court's  opinion. 

BoswoBTH,  J.  The  defendants  in  this  case  take  exceptions 
to  the  rulings,  opinions,  and  charges  of  the  court,  and  ask  a  new 
trial  on  the  ground  of  alleged  errors  in  the  said  rulings,  opinions, 
and  charges. 

The  first  point  in  the  exceptions  taken  is, —  "Because  the 
answers  of  the  plaintiffs  to  the  defendants'  interrogatories  third 
and  fourth,  in  a  written  application  for  insurance,  were  war- 
1  20  Barb.  685.  >  3  B.  L  157. 
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ranties ;  and  the  plaintiffs'  testimony  showed  that  they  were  not 
true  and  had  not  been  complied  with. 

The  second  point  made  in  the  exceptions  is,  —  That  if  said 
answers  were  not  warranties,  they  were,  as  was  shown  by  plain- 
tiffs' evidence  aforesaid,  misrepresentations  and  concealments  of 
facts  specifically  inquired  about;  and  that  whether  material  or 
immaterial  to  the  risk,  they  should  exonerate  the  defendants  from 
all  liability  in  said  contract  of  insurance,  as  the  defendants  by 
making  said  inquiries  implied  that  they  considered  them  ma- 
terial." 

The  third  point  made  in  the  exceptions  is,  —  "  Because  it  ap- 
peared from  the  plaintiffs'  evidence  that  the  plaintiffs  had  not 
performed  an  agreement  by  them  made  in  answer  to  interroga- 
tory fourth,  in  the  application  aforesaid,  relative  to  the  removal 
of  said  cotton  waste  house." 

The  defendants'  counsel,  at  the  trial,  upon  these  points  by  him 
raised  to  the  court,  moved  a  nonsuit,  which  motion  was  over- 
ruled, and  the  case  submitted  to  the  jury. 

And  further,  the  defendants  except  to  the  charge  of  the  court 
to  the  jury,  because  they  say  they  requested  the  court  to  charge 
that  the  materiality  of  facts  specifically  inquired  about  by  the 
defendants  in  said  application  for  insurance,  and  by  the  plaintiffs 
answered  about  in  writing,  were  not  open  to  inquiry  by  the  jury, 
but  must  be  by  them  considered  material,  which  the  court  refused 
to  do,  but,  on  the  contrary,  charged  the  jury  that  the  materiality 
of  said  facts  was  to  be  by  them  determined.  And  that  the  jury 
were  also  instructed,  that  in  case  the  statement  as  to  the  waste 
house  was  considered  as  a  warranty,  the  plaintiffs  had  a  reason- 
able time  in  which  to  remove  it,  and  the  jury  were  to  judge 
of  what  was  a  reasonable  time,  under  the  circumstances  of  ihe 
case. 

Upon  inspection  of  the  written  application  for  insurance,  re- 
ferred to  in  the  exceptions,  we  find  that  the  third  interrogatory 
relates  to  the  "  dimensions  of  the  building  to  be  insured,  or  that 
containing  the  personal  property  insured,"  and  the  fourth  inter- 
rogatory relates  to  the  "  distance  and  direction  from  each  other, 
and  from  other  buildings  within  four  rods." 

The  property  here  insured  was  personal  property.  There  were 
no  buildings  insured  in  the  policy.  There  are  many  other  inter- 
rogatories put  and  answered  in  the  written  application  referred 
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to,  and  the  whole  are  concluded  with  the  following  express  agree- 
ment :  And  the  said  applicant  covenants  and  agrees  with  said 
company,  that  the  foregoing  is  a  correct  description  of  the  prop- 
erty requested  to  be  insured,  as  far  as  r^ards  the  risk  and  value 
of  the  same."  This  concluding  clause  in  the  application  itself 
indicates  the  extent  of  the  warranty  which  the  party  making, 
and  the  party  receiving  it,  understood  the  application  to  be. 
And  being  referred  to  in  the  policy  and  made  a  part  of  it,  it  is 
a  warranty,  according  to  its  terms.  The  making  the  application 
a  part  of  the  policy  cannot  have  the  effect  to  make  the  answers 
to  the  questions  put  and  answered  a  warranty  of  a  different 
character  than  that  which  the  application  represents  it  to  be. 
The  giving  to  it  such  effect  would  contradict  the  terms  in  the 
pc^y  that  the  application  is  made  a  part  of  it.  The  warranty 
is,  therefore,  that  the  description  of  the  property  requested  to 
be  insured  is  a  correct  description,  as  far  as  regards  the  risk  and 
valne."  If,  therefore,  the  question  of  correctness  of  this  descrip- 
tion is  disputed,  it  is  by  the  terms  of  the  policy  limited  to  the 
inquiry  whether  it  is  a  correct  description,  so  far  as  regards  the 
ri^  and  Value,  of  the  goods  insured.  This  depends  upon  the 
facts,  and  reasonable  inferences  from  the  facts,  of  the  case.  As 
to  the  question  of  value  of  the  property,  this  is  a  question  of 
fact  purely,  and  as  to  the  question  of  the  risk  of  the  property, 
as  affected  by  the  description  of  the  buildings  in  which  it  was 
situated,  it  is,  we  think,  equally  so. 

Appended  to  the  answer  to  the  fourth  interrogatory  in  the  ap- 
plication, as  to  the  ^*  distance  and  direction  from  each  other,  and 
from  other  buildings  within  four  rods,"  is  the  statement,  that  a 
small  shed  at  twenty-two  feet  from  the  mill,  and  a  small  building 
where  cotton  waste  is  now  kept  —  both  the  above  buildings  are 
to  be  moved  fifteen  rods." 

If  this  representation  and  statement  are  to  be  taken  as  subject 
to  Ihe  concluding  clause  qualifying  the  application  as  a  warranty, 
then  the  question  of  fact  is  to  be  considered,  whether  it  is  a  cor- 
rect description  of  the  property  so  far  as  regards  the  risk  —  for 
it  obviously  does  not  affect  tiie  value.  And  if  the  statement 
that  the  buildings  are  to  be  removed  fifteen  rods  does  not  affect 
the  risk,  or  if  the  statement  is  a  warranty  of  itself,  and  abso- 
iately,  then,  as  no  time  is  specified  in  the  application  within 
whidi  they  were  to  be  removed,  and  time  is  necessarily  required 
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to  remove  them,  the  question  must  arise  whether  a  reasonable 
time  had  elapsed.  The  question  of  reasonable  time  is  always  a 
question  of  fact,  except  in  those  cases  in  which  the  law  has  es- 
tablished what  is  to  be  considered  reasonable  time.  In  a  case 
like  this,  to  wit,  the  reasonable  time  required  to  remove  two 
buildings,  no  such  reasonable  time  is  or  can  be  established  by  law. 
The  nature  of  the  case  involves  an  inquiry  as  to  facts,  and  rea- 
sonable inferences  from  the  state  of  facts  in  the  case.  In  cases 
where  the  law  raises  an  inference  from  a  state  of  facts,  the  facts 
being  found,  the  law  is  to  be  pronounced  by  the  court ;  but  in 
cases  where  the  law  raises  no  such  inference,  the  reasonable  con- 
sequence or  effect  of  a  state  of  facts  is  as  much  a  matter  for  the 
jury  to  consider  as  is  the  existence  of  the  facts  themselves. 

We  therefore  think  that  the  charge  and  rulings  of  the  judge 
are  not  liable  to  the  objections  made  by  the  defendants ;  and 
that  the  case  was  properly  submitted  to  tiie  jury,  whose  verdict, 
rendered  upon  proof  of  facts  of  which  they  were  the  proper 
judges,  must  remain  as  the  foundation  of  the  judgment  of  the 
court. 


Jonathan  C.  Forbush  et  al.  vs.  Western  Mass.  Insurancb 

Co.^  (Supreme  Court,  Massachusetts,  October,  1855.)  Other  In- 
surance. —  Damages. 

A  policy  is  not  avoided  by  a  statement  that  the  property  insured  is  covered  by  another 
policy,  which  contains  a  provision  that  has  not  been  complied  with,  that  subsequent 
insurance,  not  assented  to  by  the  company,  shall  render  it  void. 

In  such  case  the  subsequent  insurers  will  be  liable  for  the  whole  amount  of  loss  up  to  the 
sum  insured  by  them. 


Abner  C.  Jackson  vs.  Farmers'  Mutual  Fire  Insurance 
Co."  (Supreme  Court,  Massachusetts,  October,  1855.)  Other  h- 
surance.  —  Increase  of  Risk.  —  Incumbrance.  —  Parties. 

The  policy  in  question  provided  that  if  other  insurance  should  be  obtained  without  the 
consent  of  the  company  the  contract  should  become  void.  Another  policy  was  thus  ob- 
tained, containing  a  provision  that  an  increase  of  the  risk  by  the  assured  should  render 
the  agreement  void.  Held^  that  the  provision  of  the  policy  in  suit  was  not  broken  if 
there  had  been  an  increase  of  risk  under  the  other  policy. 

The  fact  that  a  prior  valid  policy  of  insurance,  subject  to  a  lien  of  the  insurance  compaoyi 
has  once  existed  upon  the  property,  which  prior  insurance  has  become  invalid  by  an  in- 
crease of  risk,  though  the  policy  has  not  been  cancelled  or  surrendered  at  the  time  of 
the  insurance  in  litigation,  does  not  come  within  the  terms  of  a  provbion  in  the  later 
policy  requiring  a  disclosure  of  incumbrances. 

1  4  Gray,  337.  «  6  Gray,  62. 
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Reyocadon  of  Agencj.  —  Acknowledgment  of  Receipt.  —  Waiver,  etc. 

A  mortgagee,  to  whom  a  policy  is  made  payable  in  part  in  case  of  loss,  may  sae  thereon  in 
his  own  name,  even  for  a  less  sum  than  that  named  as  his  interest.  See  Afotleif  r. 
Mamtf.  Ins,  Co.,  anU^  vol.  3,  p.  67,  and  note  p.  60. 


J.  MicHABL  VS.  Mutual  Insurance  Co.  of  Nashville.^ 

(Supreme  Court,  Louisiana,  Noyember,  1855.) 

Revocation  of  Agency,  — •  Achwwkdgmeni  of  Receipt  —  Waiver.  —  Ex- 
amination of  Premises. 

A  foreign  insoraDce  company,  doing  boisness  in  New  Orleans,  through  an  agent,  cannot 
be  permitted  to  frustrate  a  claim  in  Louisiana  upon  a  contract  made  with  it,  by  revoking 
the  power  of  its  agent  on  the  eve  of  the  institution  of  a  suit  for  a  loss,  of  which  it  has 
been  notified. 

Insurers  are  estopped  from  denjdng  payment  of  the  premium  where  there  is  an  acknowl- 
edgment in  the  policy,  unless  they  can  show  that  the  acknowledgment  was  made  in 
error,  by  fraud  or  duresa. 

Where  insurers  plead  nonpayment  of  the  premium  as  a  bar  to  recovery  on  a  policy,  and 
in  a  supplemental  answer  alleged  misrepresentation  and  concealment,  the  first  is  waived. 

When  premises  insured  against  loss  by  fire  have  been  thoroughly  examined  by  the  agent 
of  the  insurers^  it  is  conclusive  upon  the  insurers  as  to  whatsoever  is  apparent. 

Appeal  from  the  third  district  court  of  New  Orleans. 

RoseliuB^  for  plaintiff. 

SemmeSy  for  defendants  and  appellants. 

Buchanak,  J.  Plaintiff  insured  a  stock  of  goods  in  his  store 
at  Bayou  Sara  against  fire,  for  one  year,  viz.,  from  the  3d  Feb- 
ruary, 1852,  to  3d  February,  1853.  The  store  was  destroyed  by 
fire  and  the  stock  of  goods  consumed  on  the  27th  August,  1852. 
Hiis  suit  was  instituted  on  the  14th  October,  1852,  on  the  policy 
of  insurance,  executed  and  signed  at  New  Orleans,  by  William 
A.  Johnson,  as  the  agent  of  the  defendants,  a  company  domiciled 
in  Nashville,  Tenn.  The  petition  and  citation  were  served  on 
the  8th  November,  1852,  on  the  said  Johnson,  who  filed  for  ex- 
ception, that  le  was  no  longer  the  agent  of  defendants,  "  the 
agency  of  said  insurance  company  in  New  Orleans  having  been 
some  time  since  withdrawn.'*  In  support  of  said  exception 
a  telegraphic  dispatch  was  given  in  evidence,  dated  Nashville, 
29th  September,  1852,  and  received  in  New  Orleans  the  same 
day,  of  the  following  tenor :  "  Trustees  have  withdrawn  agency 
at  New  Orleans ;  decline  risks  after  1st  October." 

The  district  judge  properly  overruled  the  exception.  A  foreign 
insurance  company,  doing  business  through  an  agent  in  New 
Orleans,  and  taking  risks  in  Louisiana^  cannot  be  permitted  to 

1  10  La.  An.  737. 
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frustrate  a  claim  in  a  Louisiana  court  upon  a  contract  made  with 
it,  by  revoking  the  power  of  its  agent  on  the  eve  of  the  institu- 
tion of  a  suit  for  a  loss,  of  which  it  has  been  notified.  Such  a 
proceeding  savors  of  bad  faith.  The  dispatch  in  question  is  even 
suspicious  and  ccmtradictory  in  its  terms.  On  the  29th  Septem- 
ber, Johnson  is  informed  that  the  trustees  have  withdrawn  their 
agency  at  New  Orleans ;  and  yet  he  is  authorized  to  receive  new 
risks  on  their  account  up  to  the  1st  October,  inclusive,  being  full 
two  days  later  than  the  date  of  the  dispatch  and  of  its  recep- 
tion. 

The  exception  being  overruled,  the  defendants  appeared  by 
counsel  and  filed  their  answer,  denying  their  liability,  on  the 
special  ground  that  the  premium  had  not  been  received  by  John- 
son, their  agent,  and  that  said  Johnson  was  without  power  to 
bind  them  "until  the  actual  payment  of  the  premium  of  in- 
surance." 

It  is  proved  that  plaintiff  paid  the  premium  upon  the  policy 
sued  upon  to  the  person  from  whom  he  received  that  policy, 
and  who  appears  to  have  been  an  itinerant  insurance  broker, 
through  whom  this  contract  was  made  between  the  parties,  one 
of  whom  resided  at  Bayou  Sara,  and  the  oUier  at  New  Orleans. 
Defendants  intrusted  the  policy  to  this  itinerant  broker  for  deliv- 
ery to  plaintiff,  and  he  was  the  proper  person  to  whom  to  make 
payment  of  the  premium. 

Besides,  the  defendants  are  estopped  by  the  acknowledgment 
contained  in  their  contract  from  denying  the  payment,  unless 
they  can  show  that  the  said  acknowledgment  was  made  in  error, 
or  induced  by  fraud  or  duress,  nothing  of  which  is  pretended. 
This  acknowledgment  is  in  the  following  words :  "  In  considera^ 
tion  of  ninety-three  dollars  and  seventy-five  cents,  paid  to  Wil- 
liam A.  Johnson,  their  authorized  agent,  by  the  insured  hereafter 
named,  the  receipt  of  which  is  hereby  acknowledged,"  Ac. 

It  was,  perhaps,  unnecessary  for  us  to  have  noticed  tliis  plea 
of  nonpayment  of  the  premium,  as,  by  a  supplemental  and 
amended  answer,  the  defence  has  been  put  upon  a  different 
ground,  to  wit,  that  the  plaintiff  was  guilty  of  misrepres^tation 
in  his  description  of  the  premises  insured,  and  concealed  essential 
particulars,  which,  if  known,  would  have  prevented  defendants 
from  insuring  at  all,  or  only  at  a  great  increase  of  premium. 
The  first  plea,  which  wa^,  in  substance,  that  there  was  no  con- 
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tract,  is  inconsistent  with  the  second,  which  allies  the  contract 
to  be  void  for  fraudulent  concealment ;  and,  consequently,  ac- 
cording to  correct  roles  of  pleading,  is  to  be  viewed  as  waived  by 
the  amended  plea. 

Upon  this  defence  it  is  proved  that  plaintiff,  in  his  application 
for  insurance,  made  no  mention  of  the  fact  that  there  was  an 
eating-house,  bar-room  and  billiard  saloon  kept  by  another  per- 
son in  another  portion  of  the  building  in  which  his  dry  goods 
store  was  situated.  It  is  proved  that  the  premises  were  thor- 
OQ^y  examined  by  the  insurance  broker  through  whom  plain- 
tiffs application  was  transmitted ;  and  such  inspection  is  declared 
by  a  president  of  an  insurance  company,  examined  as  a  witness 
for  defendants,  to  be  conclusive  upon  the  latter. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the 
district  court  be  affirmed,  with  costs.         Rehearing  refxMed. 


Abby  W.  Allen  vb.  Charlestown  Mutual  Fire  Insur- 
ance Co.*  .  (Supreme  Court,  Massachusetts,  November,  1855.) 
Repretentaticns  of  Tide,  —  ConstrtLciion. 

A  motaal  policj  declared  the  application  a  part  of  the  contract,  and  provided  that  if  it 
did  not  contain  a  full,  fair,  and  substantially  true  statement  of  all  the  facts  concerning 
the  property,  within  the  knowledge  of  the  applicant,  and  material  to  the  risk,  the  insur- 
ance should  be  void.  The  applicant,  in  answer  to  the  question  whether  she  owned  the 
land  upon  which  the  buildings  to  be  insured  stood,  replied,  "  Tes.''  She  was  a  widow, 
having  a  life  estate  under  her  husband^s  will,  which  made  no  disposition  of  the  remain- 
der. The  deceased  left  children  not  named  in  the  will;  but,  though  twelve  years  had 
dapsed,  they  had  never  claimed  the  share  to  which  they  would  have  been  entitled  had 
he  died  intestate.   J7eU,  not  such  a  misrepresentation  as  to  avoid  the  policy. 

In  this  case,  in  answer  to  a  question  as  to  the  relative  situation  of  other  buildings,  the  ap- 
pUcadon  mentioned  two  buildings  "  with  fifty  feet"  Htld^  that  the  words  quoted  meant 
within  fifty  feet,  and  the  policy  was  not  avoided  though  one  of  the  buildings  was  within 
two  feet  of  the  property  insured. 

JOSBPH  W.  HASKINS  V9.  HAMILTON  MUTUAL  INSURANCE  Co.^ 
(Sapreme  Court,  Massachusetts,  November,  1855.)  Practice. — 
jRepaire,  —  Rea$onahU  Time.  —  Experts. 

The  defendants  cannot,  under  the  statute,  take  advantage  of  a  misrepresentation  of  the 
Bswed  not  specified  in  their  answer,  though  disclosed  in  the  plaintlfrs  evidence.  See 
Mulreyy,  Mohawk  Vol  Int.  Co,,  pott, 

The  question  whether  repairs  were  completed  by  the  insurers  within  a  reasonable  time,  held 
pn>perly  submitted  to  the  jury. 

It  vas  provided  in  the  defendants*  by-laws  that  **  the  directors  may,  within  a  reasonable 
time,  rebuild,  repair,  or  replace  the  property  lost  or  damaged, "  upon  security  for  one 
thirl  the  expense  being  fumiahad     the  assured,  and  that  the  company  should  not  be 
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liable  to  any  action  for  the  lossi  until  such  security  shall  have  been  furnished,  nor  un- 
less the  company  shall  neglect  for  thirty  days  thereafter  to  proceed  to  rebuild,  repair,  or 
replace  "  the  loss.  Held^  that  the  assured,  having  duly  given  the  said  security,  mifht 
sue  upon  the  policy  in  case  of  a  failure  on  the  part  of  the  company  to  complete  repsxn 
within  a  reasonable  time. 
The  opinion  of  a  witness  as  to  the  value  of  machinery  held  admissible  on  proof  thtt  he 
had  owned  the  machinery  for  a  year;  that  he  had  bought  it,  run  it  for  that  time,  worked 
in  the  mill  with  it,  and  sold  it,  and  that  while  he  owned  it  he  had  made  estimates  of  the 
cost  of  building  such  machines,  and  had  procured  estimates  from  other  machinists  on  the 
point ;  that  he  had  had  it  repaired,  and  various  parts  of  it  renewed,  and  knew  the  co^ 
thereof. 


Gloucester  Manufactubing  Co.  vs.  Howabd  Fieb  Ik- 


A  general  agent  of  an  insurance  company,  who  had  authority  to  issue  policies  executed  by 
the  company,  held  to  have  power  to  add  to  a  policy  before  the  contract  is  completed  a 
memorandum  that  the  building  insured  is  in  the  course  of  construction. 

A  statement  in  the  policy  that  "water  tanks  [are]  to  be  well  supplied  with  water  at  all 
times,*'  is  complied  with  by  the  work  on  the  tanks  appearing  to  be  well  advanced  when 
the  risk  was  proposed,  and  their  construction  continued  with  reasonable  diligence  after- 
wards. 

The  following  report  of  the  trial  was  made  by  Thomas,  J. : 
The  plaintiffs  proved  that  Gillett  &  Coggeshall,  for  some  time 
before  the  9th  of  October,  1851,  were  the  agents  of  the  defend- 
ants at  Philadelphia,  advertised  as  such  in  the  newspapers,  and 
were  intrusted  with  policies,  like  the  one  declared  upon  in  all 
their  printed  parts,  signed  by  their  president  and  secretary,  and 
to  be  filled  up,  indorsed,  countersigned,  and  issued  by  said  agents ; 
that  the  policy  declared  on  was  made  out  and  countersigned  by 
said  agents  on  the  14th  of  October,  1851,  with  the  exception  of 
the  memorandum  in  the  margin,  and  remained  in  their  possession 
until  the  8th  of  December,  when  the  plaintiff's  treasurer  called 
for  it,  and,  on  examination,  refused  to  receive  it  in  that  form, 
and  thereupon  said  agents  made  and  signed  the  memorandum  in 
the  margin,  and  said  treasurer  took  the  policy  and  paid  them  the 
premium. 

The  defendants  offered  to  prove  that  Gillett  &  Coggeshall 
were  directed  to  send  to  the  defendants,  at  the  end  of  each 
month,  copies  of  the  written  parts  of  all  policies  issued  by  them, 
and  of  any  indorsements  thereon  made  by  them  ;  but  it  was  not 
proved  that  these  directions  were  complied  with,  or  were  known 
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to  the  plaintifEs.  It  was  proved  that  said  agents,  about  the  Ist 
of  NoTember,  1"851,  without  the  plaintiffs'  knowledge,  sent  the 
defendants  a  copy  of  the  written  portions  of  this  policy,  and  of 
the  survey,  and  paid  them  the  amount  of  the  premium  ;  and  that 
the  defendants'  officers  did  not  know  of  the  memorandum  of  De- 
cember 8th,  or  that  the  buildings  insured  were  in  the  course  of 
construction,  until  after  they  were  burnt.  The  loss  by  fire  within 
the  time,  and  due  notice  thereof,  were  admitted. 

The  defendants  also  offered  to  prove,  by  parol,  that  Gillett  & 
Coggeshall  were  not  authorized  to  dispense,  by  indorsement  or 
otherwise,  with  any  of  the  requirements  of  the  conditions  upon 
which  the  policies  were  issued,  or  with  a  full,  true,  and  exact  de- 
scription of  the  buildings  insured,  and  the  risk  assumed  in  the 
sorvey  or  application  to  be  signed  by  the  assured.  This  evidence 
was  objected  to  by  the  plaintiffs,  and  rejected  by  the  court. 

It  was  also  proved  that  when  the  application  was  signed,  and 
until  the  loss,  the  buildings  insured  were  not  completed,  but  in 
the  course  of  construction,  and  that  there  were  no  water  tanks 
upon  the  premises ;  but  a  tank  had  been  begun  in  the  place  and 
of  the  size  designated  in  the  plan  annexed  to  the  application,  and 
odiers  elsewhere,  and  that  the  plaintiffs  had  proceeded  in  the 
construction  of  these  tanks  as  fast  as  is  usual  in  the  construction 
of  a  bleadieiy,  and  without  unreasonable  delay. 

Upon  the  evidence,  the  court,  for  the  purposes  of  the  trial, 
ruled  that  if  the  plaintiffs  did  not  pay  the  premium  on  the  policy 
until  the  8th  of  December,  and  the  policy  was  not  delivered  to 
them  until  that  time,  and  their  agent  refused  to  take  it  until  the  in- 
dorsement of  December  8, 1851,  had  been  made  by  Gillett  &  Cog- 
geshall, then  the  defendants  would  be  bound  by  such  indorsement ; 
and  that,  upon  the  facts  proved,  the  plaintiffs  were  not  bound  to 
have  tanks  in  the  building  insured,  filled  with  water  at  all  times 
from  the  commencement  of  the  risk,  or  to  show  that  there  was  a 
large  tank  in  the  place  indicated  on  the  plan  from  the  commence- 
ment of  the  risk ;  but  that  if  these  tanks  were  in  a  reasonable 
state  of  forwardness  towards  completion,  compared  with  the  state 
of  the  buildings  insured,  and  if  the  buildings  and  tanks  were 
being  finished  and  constructed  up  to  the  time  of  the  fire  with 
reasonable  dispatch,  and  with  no  unnecessary  delay,  then  the 
plaintiffs  would  be  entitled  to  recover  upon  this  part  of  the  case. 

TOL.  nr.  8 
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A  verdict  was  taken  for  the  plaintiffs ;  to  be  set  aside  if  the  rul- 
ings were  not  correct. 

Dewey,  J.  This  onse  presents  the  question  of  the  agency  of 
Gillett  &  Coggeshall  under  circumstances  indicating  a  very  gen- 
eral and  extended  agency  as  to  issuing  policies  in  behalf  of  the 
defendants.  These  agents  were  furnished  with  blank  policies, 
which  were  to  be  filled  up,  indorsed,  and  issued  at  their  discre- 
tion. It  is  fully  conceded  that,  as  to  the  rate  of  premium,  the 
amount  of  the  risk,  and  the  nature  of  it,  the  power  of  these 
i^ents  was  unlimited.  If  the  memorandum  or  indorsement  of 
December  8,  1851,  had  been  made  by  these  agents  upon  this 
policy  at  the  time  of  its  original  date,  and  before  any  other  pro- 
ceedings had  taken  place,  we  apprehend  it  would  have  been 
quite  clear  that  it  would  have  constituted  a  part  of  the  policy, 
and  properly  be  referred  to  as  explanatory  of  the  nature  of  the 
risk.  It  was  not,  however,  indorsed  on  the  policy  at  the  time 
that  the  policy  was  countersigned  by  the  agents,  on  the  14th  of 
October,  1851.  The  question  then  arises  as  t6  the  power  and 
authority  of  the  agents  to  make  this  indorsement  at  the  later 
period  of  December  8,  1851. 

Had  the  plaintiffs  received  their  policy  on  the  14th  of  October, 
1851,  and  paid  the  premium  therefor,  it  might  present  a  very 
different  question  from  that  now  before  us,  which  must  be  de^ 
cided  upon  its  own  peculiar  facts.  Among  these  facts  is  the 
important  one,  that  the  policy  had  never  been  delivered,  no  pre- 
mium paid  by  the  plaintiffs,  and  nothing  done  which  would  have 
secured  to  the  plaintiffs  the  benefits  of  the  policy,  had  any  loss 
by  fire  occurred  to  the  property  before  the  8th  of  December. 
On  the  last-named  day  the  plaintiffs,  upon  examination  of  the 
policy  as  originally  prepared,  refii»ed  to  take  it  in  the  form  in 
which  it  then  was.  At  that  time  no  policy  had  been  delivered. 
These  agents  were  clothed  with  general  powers,  as  to  filling  up 
and  issuing  poUeies.  Having  the  authority  to  make  an  original 
contract  of  insurance,  with  terms  similar  to  those  found  in  this 
policy,  they  had  authority,  before  the  delivery  of  the  policy,  to 
enlarge  it  from  its  first  draft,  by  a  change  or  modification  of  the 
description  of  the  property  insured,  so  as  to  embrace  the  case 
of  a  building  unfinished,  but  then  in  the  process  of  construction. 
This  they  cUd,  and  the  policy  in  this  form  was  accepted  by  the 
plaintiffs ;  and,  as  between  insurers  and  assured,  this  contnict 
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was  entered  into  on  the  8tli  of  December,  and  is  to  be  treated  as 
of  that  date. 

If  the  agents  of  the  defendants  failed  to  transmit  to  their 
principals  a  copy  of  the  written  part  of  this  policy,  as  it  existed 
at  the  time  of  its  delivery  on  the  8th  of  December,  with  the 
change  in  the  description  of  the  state  and  situation  of  the  prop- 
erty insured,  from  that  which  they  had  forwarded  to  the  de- 
fendants in  the  month  of  November  previous,  the  responsibility 
for  such  omission  is  not  upon  the  plaintiffs. 

We  are  of  opinion  that  this  policy  is  to  be  taken  to  be  a 
policy  **  npon  buildings  in  course  of  construction." 

The  further  inquiry  then  arises,  as  to  the  effect  which  this 
qualification  of  the  original  description  of  the  risk  is  to  have 
upon  the  stipulation  as  to  "water  tanks  well  supplied  with 
water  at  all  times."  It  is  contended,  on  the  part  of  the  de- 
fendants that  this  stipulation  is  equally  operative,  and  requires 
a  like  literal  compliance,  if  the  policy  be  applied  to  buildings 
in  the  course  of  construction.  But  the  court  are  of  opinion  .that 
the  insurance  on  the  property  having  been  modified,  so  as  to  be 
an  insurance  "  upon  buildings  in  the  course  of  construction  "  at 
the  time  of  issuing  the  policy,  the  statements  in  the  application 
must  be  taken  to  be  made  with  reference  to  such  state  of  the 
buildings,  and  require  a  performance  of  the  conditions  or  stipu- 
lations adapted  to  that  state  of  things.  The  water  tanks  were 
to  be  supplied  with  all  reasonable  diligence,  having  reference  to 
the  progress  in  the  construction  of  the  buildings  insured.  The 
plaintiffs  were  not,  under  such  a  policy  upon  buildings  in  the 
course  of  construction,  required  to  have  at  all  times,  from  the 
first  moment  the  policy  issued,  "  water  tanks  well  supplied  with 
water  at  all  times,"  in  the  manner  and  to  the  extent  they 
would  have  been  required  to  have  had  them,  had  the  policy 
been  upon  a  finished  building. 

Judgment  on  the  verdict  for  the  plaintiffs. 


Sahusl  T.  Cbosby  et  ah  vs.  Fbankun  Insubance  Co.^ 

(Supreme  Court,  Massachusetts,  November,  1855.) 

What  Policy  covers. 

Hie  policy  in  the  praettt  case  insured  the  plaintiffs  in   $12,000  on  their  stock  of  watches, 
watch  trimmings,  ^cc.,  ....  and  $600  on  their  furniture  and  fixtures.*'   Hdd^  that 
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the  policy  covered  the  general  stock  of  goods  of  the  plainti£b,  and  was  not  limited  to 
watches,  watch  trimmings,  and  watch  materials. 

The  case  is  stated  in  the  opinion  of  the  court. 

Thomas,  J.  This  is  an  action  of  contract  upon  a  policy  of 
insurance.  The  case  comes  before  us  upon  a  report  of  the  evi- 
dence. The  making  of  the  policy  and  a  loss  by  fire  were  ad- 
mitted. 

The  question  between  the  parties  is,  what  goods  were  covered 
by  the  policy.  The  policy,  so  far  as  is  material  to  the  question 
at  issue,  is  as  follows :  This  policy  of  assurance  witnesseth  that 
the  president  and  directors  of  the  Franklin  Insurance  Company, 
in  Boston,  do  by  these  presents  cause  Crosby  &  Brown  to  be 
assured  twelve  thousand  and  five  hundred  dollars,  namely, 
$12,000  on  their  stock  of  watches,  watch  trimmings,  &c.,  con- 
tained in  their  store,  No.  69  Washington  Street,  Boston,  and 
$500  on  their  furniture  and  fixtures  in  said  store." 

The  evidence  showed  that  in  Boston,  in  stores  in  which 
watches  and  watch  trimmings  are  kept  for  sale,  the  stocks 
usually  include  a  general  assortment  of  silver  ware,  jewelry, 
fine  hardware,  clocks,  watch  tools  and  materials,  Britannia  ware 
and  fancy  goods  ;  that  it  is  invariably  the  case,  in  all  establish- 
ments in  Boston  where  a  stock  of  watches  and  watch  trimmings 
is  kept,  that  such  a  general  assortment  as  the  stock  the  plaintiff 
had  is  kept  with  them  ;  that  the  term  "  watch  trimmings  "  in- 
cludes a  great  variety  of  articles  of  jewelry,  such  as  are  usually 
worn  and  sold  in  connection  with  watches;  among  which. are 
chains,  brooches,  or  pins,  keys,  seals,  pencils,  lockets,  rings,  and 
charms  ;  that  the  general  definition  of  watch  trimmings  would  be 
"  ornaments  worn  in  connection  with  watches ; "  that  the  line 
between  watch  trimmings  and  other  jewelry  could  not  be  dis- 
tinctly drawn. 

The  plaintiffs  say  the  policy  covered  their  entire  stock  of 
goods.  The  defendants  say  it  covered  only  watches,  watch 
trimmings,  and  things  of  a  like  kind,  such  as  parts  of  watches, 
watch  materials,  and  watch  tools. 

We  think  the  policy  covered  the  general  stock  of  the  plain- 
tiffs, and  was  not  limited  to  watches,  watch  trimmings,  and 
watch  materials ;  that  there  were  two  subjects  of  insurance  — 
the  stock,  and  the  furniture  and  fixtures ;  that  the  word  stock 
was  used  in  opposition  to  and  as  distinguished  from  the  words 
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"  farniture  and  fixtures  ; "  that  upon  its  fair,  not  to  say  obvious 
construction,  the  policy  is  for  $12,000  on  the  stock,  the  leading 
articles  of  which  are  given,  with  the  comprehensive  et  cetera^ 
which  extends  and  includes  the  stock  usually  kept  in  such  es- 
tablishments. 

In  the  construction  thus  given  to  the  contract,  it  is  our  good 
fortune  to  concur  with  that  originally  taken  and  acted  upon  by 
both  parties  in  the  adjustment  and  partial  payment  of  the  loss. 

Judgment  for  the  plaintiffs  for  the  amount  claimed. 


Bbyant  v8.  Poughkbepsib  Mutual  Fieb  Insubancb  Co.^ 

(Supreme  Court,  New  York,  November,  1855.)  Manufacture  of 
Qocks. 

The  defendants  intared  the  plaintifl  as  a  manufacturer  of  brass  clocks.  HeJd^  that  this 
ma  a  license  to  him  to  use  all  such  articles  as  are  ordinarily  employed  in  that  roannfac- 
tare,  and  to  keep  them  on  hand,  and  even  to  make  them  for  that  purpose,  if  it  be  th« 
ordinary  course  of  the  trade  to  make  them;  though  the  use  or  keeping  of  such  articles 
be  prohibited  by  the  printed  terms  of  the  policy  as  extra  hazardous.  The  written 
license  controls  the  printed  words. 


Haijb  vs.  Union  Mutual  Fjbb  Insubancb  Co.^ 

(Supreme  Court,  New  Hampshire,  December,  1855.) 

Assessment.  —  Assignment.  —  Waiver. 

According  to  the  bylaws  of  a  mutual  fire  insurance  company,  if  the  insured  neglected, 
for  ten  days  after  demand,  to  pay  an  assessment,  the  risk  on  his  policy  was  suspended 
till  the  assessment  was  paid.  The  insured,  fourteen  months  after  the  risk  on  his  policy 
had  been  thus  suspended,  sold  his  property  and  assigned  his  policy  to  the  purchaser; 
sod  the  company,  without  giving  notice  to  the  assignee  that  the  risk  was  suspended,  or 
the  assessment  unpaid,  assented  to  the  assignment.  Held^  that  the  company  must  be 
considered  to  have  waived  their  right  to  insist  on  the  objection. 

The  twelftli  artide  of  the  by-laws  of  the  company  is  as  fol- 
lows :  If  the  insured  shall  neglect  for  the  space  of  ten  days, 
^en  personally  called  on,  to  pay  any  premium  or  assessment 
upon  either  class  of  property,  the  risk  of  the  company  on  the 
policy  shall  be  suspended  till  the  same  is  paid.  But  if  the 
insured  shall  refuse  to  pay  any  assessment,  the  directors  may 
terminate  the  same  by  giving  notice  thereof  in  writing,  either 
personally  or  by  mail,  to  the  insured,  provided  such  termination 

1  SI  Barb.  154.  ^  32  N.  H.  295. 
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shall  not  affect  the  validity  of  the  policy  or  note,  so  far  as  re- 
spects past  dues." 

The  sixteenth  article  of  the  by-laws  provided  as  follows: 

When  the  title  of  any  property  insured  shall  be  changed  by 
sale,  mortgage,  or  otherwise,  the  policy  shall  thereupon  be  void  ; 
but  if  the  grantee  or  alienee  have  the  policy  assigned  to  him,  he 
may,  upon  application  to  the  directors,  if  they  consent  within 
thjrty  days  after  such  alienation,  on  giving  proper  security,  have 
the  same  ratified  and  confirmed  in  force  for  his  benefit,  with  all 
the  rights,  and  subject  to  all  the  liabilities  to  which  the  original 
party  insured  was  entitled  and  subjected." 

The  first  assessment  was  made  on  the  policy,  January  1, 1851, 
and  on  the  18th  of  March,  1851,  committed  for  collection  to  an 
agent  of  the  defendants,  at  Lebanon,  Maine.  On  the  28th  day 
of  June,  1851,  payment  of  the  assessment  having  been  demanded 
of  the  plaintiff  on  the  18th  of  March,  1851,  and  refused,  the 
agent  returned  the  assessment  as  uncollectible.  On  the  26th  of 
December,  1851,  the  assessment  was  recommitted  to  the  same 
agent  for  collection. 

A  second  assessment  was  made  January  1,  1852,  and  on  the 
8d  of  March,  1852,  was  committed  for  collection  to  the  same 
agent. 

On  the  27th  day  of  July,  1852,  the  agent  again  returned  the  first 
assessment  as  uncollectible,  and  the  directors  thereupon  on  .that 
day  cancelled  and  discharged  the  policy,  and  that  assessment  has 
never  since  been  paid. 

Between  the  27th  of  July,  1852,  and  the  5th  of  January,  1853, 
the  defendants'  t^ent  collected  of  the  plaintiff  the  second  assess- 
ment, and  on  the  last  named  day  paid  the  amount  to  the  defend- 
ants. Notices  of  both  assessments  were  given  by  advertisement, 
and  by  notice  through  the  post-oflBce,  as  required  by  the  charter 
and  by-laws,  and  by  the  vote  of  the  directors  immediately  after 
they  were  made.  Payment  of  the  first  assessment  was  demanded 
of  the  plaintiff  personally,  and  refused,  contrary  to  the  provisions 
of  the  by-laws. 

Peblby,  C.  J.  On  this  case  the  defendants  have  set  up  two 
grounds  of  defence:  first,  that  the  policy  was  discharged  and 
vacated  by  the  directors  on  the  27th  of  July,  1852,  before  the 
loss  happened ;  second,  that  the  insurance  was  suspended  from 
and^fter  the  24th  of  March,  1851,  by  the  neglect  of  the  plain- 
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tiff  to  pay  the  asieeBinent  oi  Janaary,  ISbly  which  was  demanded 
March  13,  1851,  and  continaed  to  be  suspended  down  to  the  time 
of  the  loss.  It  is  understood  that  the  defendants  now  waive  the 
first  of  these  objections,  and  rely  on  the  second. 

The  plaintiff  contends  that  the  by-law  relied  on  by  the  defend- 
ants is  Toid,  because  it  is  in  conflict  with  the  act  of  incorporation, 
and  with  the  contract  of  the  defendants ;  and  also  maintains  that 
the  true  ecNOstruction  oi  the  by-law  requires  of  the  company 
aome  act  to  suspend  the  risk ;  whereas,  the  defendants  insist  that 
the  risk,  under  the  by-law,  was  suspended  by  the  mere  lapse  of 
ten  days  after  the  neglect  of  the  pUuntiff  to  pay  the  assessment 
on  demand. 

The  plaintiff  also  takes  the  ground  that,  on  the  facts  appear- 
ing in  this  case,  the  defendants  must  be  held  to  have  waived  their 
right  to  insist  on  this  defence  as  against  Davis,  the  mortgagor 
and  assignee  of  the  policy. 

Taking  the  by-law  to  be  valid,  and  giving  to  it  the  construe- 
ti(m  contended  for  by  the  defendants,  how  does  the  case  stand  on 
the  other  point  ? 

On  the  23d  of  May,  1852,  Hale,  this  plaintiff,  sold  the  prem- 
ises to  Davis^  and  assigned  to  him  the  policy,  and  to  secure  the 
purchase  nK>ney,  Davis  mortgaged  back  the  premises,  and  with 
the  mortgage  reassigned  the  policy  for  additional  security.  Davis 
was  interested  in  the  policy  after  the  assignment  to  the  plaintiff, 
and  is  interested  in  the  loss,  because,  if  the  plaintiff  recover,  the 
money  vnUl  be  applied  to  extinguish  or  reduce  his  debt  to  the 
plaintiff,  and  this  interest  of  Davis  will  be  protected  in  a  suit  at 
law.  Albee  v.  Little,  6  N.  H.  277. 

What  state  of  facts  existed  on  the  2Sd  of  May,  1852,  when 
Davis  purchased  the  premises  and  took  his  assignment  of  the 
policy?  An  assessment  had  been  made  on  the  1st  of  January, 
1851,  which  had  been  demanded  oa  the  18th  of  March,  1851, 
and  payment  refused ;  and  by  virtue  of  the  by-law,  on  the  con- 
straetion  given  to  it  by  the  defendants,  the  risk  had  become  sus- 
pended on  the  23d  of  March,  1851,  and  remained  suspended  at 
the  time  of  the  assignment.  This  assessment  had  been  returned 
<m  the  28th  of  June,  1851,  as  uncollectible ;  and  on  the  26th  of 
Deoettbtt,  1851,  bad  been  recommitted  to  the  same  agent  for 
collection,  and  was  then  in  his  hands  uncollected ;  and  since  the 
recommitment  the  directors  had  receired  no  information  from  the 
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agent  on  the  subject.  In  the  mean  tune  a  second  assessment  had 
been  made  on  the  policy,  and  committed  for  collection  to  the 
same  agent  on  the  8d  of  March,  1852. 

It  was  obviously  material  for  Davis,  when  he  was  about  to 
take  an  assignment  of  this  policy,  to  be  informed  of  this  state 
of  facts ;  for  the  insurance  on  the  policy  was  then  in  fact  sus- 
pended, and  would  remain  so  until  the  old  assessment  was  paid, 
and  the  whole  object  of  the  assignment  would  be  defeated  unless 
this  objection  were  removed. 

It  is  argued  for  the  defendants  that  the  directors  did  not  then 
know  that  the  assessment  remained  unpaid,  as  it  was  then  in  the 
hands  of  their  agent,  from  whom  they  had  received  no  advices 
on  the  subject,  and  that  they  could  not  be  expected  to  communi- 
cate a  fact  of  which  they  themselves  were  not  informed.  They 
knew,  however,  that  the  assessment  of  January  1, 1851,  had  been 
demanded  and  payment  refused,  and  that  the  risk  had  remained 
suspended  from  the  23d  of  March,  1851,  to  the  26th  of  Decem- 
ber, 1851 ;  that  the  assessment  had  been  returned  by  the  agent 
as  uncollectible ;  had  been  committed  again  to  the  same  agent, 
and  no  information  received  from  the  agent,  from  which  it  would 
be  inferred  that  the  assessment  had  been  paid  and  the  insurance 
thereby  revived.  Had  Davis  received  from  the  directors  the 
knowledge  on  the  subject  which  they  possessed,  he  might  have 
well  declined  to  take  an  assignment  of  a  policy  which,  so  far  as 
the  information  went,  was  then  invalid,  and  had  been  so  for  more 
than  a  year ;  or,  if  he  had  decided  to  take  an  assignment,  with 
this  information  he  would  have  been  in  a  situation  to  see  that  the 
assessment  was  seasonably  paid,  and  the  insurance  restored.  It 
was,  therefore,  material  and  essential  that  Davis  should  have  the 
knowledge  which  the  directors  possessed,  if  they  intended  to  rely 
on  the  objection  that  the  assessment  remained  unpaid ;  for  with- 
out that  knowledge  he  would  be  trusting  to  a  security  that  was 
tainted  with  a  defect  which  would  defeat  the  whole  object  of 
the  arrangement  he  was  making  to  obtain  an  assignment  of  the 
policy. 

There  is  no  evidence  in  the  case  from  which  it  could  be  inferred 
that  Davis  had  any  actual  knowledge  on  the  subject.  If  it  was 
his  own  fault  that  he  remained  in  ignorance  of  a  fact  which,  if 
allowed  to  be  insisted  on,  would  defeat  the  whole  object  of  the 
assignment,  he  cannot  complain.    But  if  his  ignorance  was  owing 
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to  the  neglect  of  the  defendants  to  communicate  information 
which  they  were  bound  to  disclose,  they  cannot  now  set  up  the 
bet  suppressed,  to  defeat  this  action. 

As  a  general  rule,  corporations  have  power  to  waiye  their  legal 
rights,  and  are  bound  by  implication  and  estoppels  in  pais^  like 
natural  persons.  They  can  didm  no  exemption  from  the  opera- 
ti<m  of  those  rules  and  maxims  which  are  established  to  enforce 
good  faith  and  fair  dealing  among  individuals.  Angell  &  Ames 
on  Corporations,  216 ;  Heath  v.  Franklin  In$.  Co.  1  Cush.  257 ;  ^ 
dark  V.  New  ^England  Ins.  Co.  6  Cush.  842.^  And  there  is  noth- 
ing in  this  case  to  take  it  out  of  the  general  rule.  The  directors 
had  power  to  waive  the  right  of  the  corporation  to  insist  on  the 
suspension  of  the  risk  for  nonpayment  of  the  assessment. 

The  by-law  was  annexed  to  the  policy,  and  Davis,  when  he 
took  the  assignment,  must  be  supposed  to  have  known  that  if  an 
assessment  had  been  demanded  and  remained  unpaid,  the  risk 
would  be  suspended  until  it  was  paid.  Was  he,  as  a  man  of  com- 
mon prudence,  bound  to  suspect  that  the  defect  set  up  in  defence 
to  this  action  existed  in  the  insurance,  and  to  inquire  until  he  as- 
certained how  the  fact  was  ? 

It  was  then  a  year  and  near  five  months  since  the  first  assess- 
ment had  been  made ;  the  risk  had  been  suspended,  for  neglect 
to  pay,  a  year  and  two  months ;  the  directors  had  in  the  mean 
time  made  another  assessment  on  the  policy  ;  he  applied  to  the 
directors  for  their  assent  to  the  assignment,  which  they  gave,  and 
Aereby,  in  the  language  of  the  by-law,  ratified  and  confirmed 
it  to  him."  And  yet  they  said  nothing  to  him  of  any  defect  in 
Ae  bsnrance.  We  think  he  had  a  right  to  suppose  that  he  was 
taking  a  valid  and  available  insurance,  and  not  one  that  was 
tamtcd  with  a  defect,  which  had  already  made  it  inoperative  for 
more  than  a  year.  If  the  directors  meant  to  insist  on  this  ob- 
jection, they  should  have  spoken  then ;  and  not  having  spoken 
^iien,  but  having  allowed  Davis  to-  take  the  assignment  without 
notice  of  the  objection,  they  must  be  ;anderstood  to  have  waived 
it,  and  cannot  now  be  permitted  to  set  it  up  to  defeat  an  insur- 
ance to  which  Davis  had  innocently  trusted  till  the  loss  hap- 
pened. 

In  Albee  v.  LitUe^  6  N.  H.  277,  the  note  in  suit  was  not  nego- 
tiable, but  had  been  assigned,  and  the  action  was  prosecuted  for 

1  AnU,  YoL  8,  p.  684.  «  Ante,  vol.  2,  p  131. 
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the  benefit  of  the  assignee.  The  def^dant  offered  to  prove  that 
the  note  was  discharged^  by  payment  made  to  a  third  person, 
pursuant  to  an  agreement  in  writing  between  the  parties  to  the 
note,  made  at  the  date  of  the  note ;  but  it  appearing  that  the  de- 
fendant was  informed  of  the  assignment,  and  gave  no  notice  of 
the  agreement,  it  was  decided  that  he  could  not  set  up  that  de- 
fence, but  must  be  hehl  to  have  waived  his  right  to  set  off  the 
money  paid  under  the  agreement  in  answer  to  the  action.  The 
court  say  :  ^  The  answer  to  the  set-off  is,  that  although  the  de- 
tendant  had  notice  of  the  assignment  of  the  note  to  Bunce  nine 
months  before  it  became  due,  he  gave  no  notice  of  the  agreement 
between  him  and  the  plaintiff  to  Bunce,  but  kept  that  matter 
concealed.  And  we  are  of  opinion  that  such  a  course  most, 
under  the  circumstances,  operate  as  a  waiver  of  the  right  to  take 
aclvantage  of  the  8etK)ff,  and  as  an  acquiescence  in  the  assign- 
ment of  the  note  to  Bunce."  T^ler  v.  Yate9^  8  BarK  Sup.  Ca 
222,  is  to  the  same  point. 

It  is  contended  that,  as  in  the  terms  of  the  by-law  the  as- 
signee takes  the  policy,  with  the  rights  of  the  assignor,  and  no 
others,  Davis  would  stand  in  the  place  of  Hale,  who  knew  all 
the  facts,  and  that  he  would,  under  the  by-law,  have  no  higher 
rights  than  Hale. 

But  the  by-law  in  this  respect  does  no  more  than  state  the 
general  rule  of  law  applicable  to  assignments  of  ohoses  in  ac' 
idon.  Every  defence  may  be  made  to  an  action  brought  in  the 
name  of  the  assignor,  for  the  benefit  of  the  assignee,  that  would 
be  made  if  the  equitable  interest  remained  in  the  original  x>arty. 
This  is  the  legal  right  of  the  defendant ;  but  this  legal  right  may 
be  waived  by  the  conduct  of  a  defendant,  as  in  the  case  of  Albee 
V.  Little^  so  that  he  will  not  be  allowed  to  set  up  a  defence  that 
would  have  been  valid  against  the  assignor.  Indeed,  these  cases 
of  waiver  by  implication  and  estoppels  in  pais  go  generally  upon 
the  ground  that  the  party  has  so  conducted  himself  that  he  can* 
not  be  permitted  to  set  up  the  right  he  had  under  his  contract  or 
his  title*    On  this  case  the 

Plaintiff  is  entitled  to  Judgment. 
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PiKKHAM    V9.   MOBAKO  &  ThB  MoNMOUTH  MuTUAL  FiBB 

Insuraxge  Co.,  trustees.^    (Supreme  Court,  Maine,  Kennebec 

County,  1855.)    AfttrepresetUations  of  Title* — Tax  Deed. 

Hie  applicant  for  insnrance  in  a  matua]  companyf  entitled  to  a  lien  on  boildingii,  stated 
that  the  bnitding.to  be  insured  belonged  to  him ;  and  in  support  of  the  statement  at  the 
trial  produced  a  tax  title.  But  he  offered  no  evidence  to  show  that  the  collector  made 
his  return  of  the  sale  within  the  time  prescribed  bj  law.  iffeii,  that  the  tax  title  must 
be  regarded  as  fatally  defective.  See  Shimmin  v.  Intnan,  26  filainei  328  ;  Andrews  v. 
Semter,  32  Maine,  394. 

The  assured  also  claimed  title  under  a  mortgage  which  had  been  foredosed.  But  it  ap- 
peared that  the  mortgage  originally  stood  in  the  joint  names  of  two  parties,  and  that  the 
foreclosure  was  made  under  an  assignment  of  the  interest  of  only  one  of  the  mortgagees, 
lliere  was  no  evidence  that  the  other  mortgagee  had  parted  with  bis  interest.  Heldy 
that  the  title  therefore  being  defective  as  to  half  the  premises,  the  representation  of  title 
was  not  sustained. 

Smith  vs.  Cash  Mutual  Fibb  Insubancb  Compaijy.^ 

(Sappreme  Court,  PennsylTania,  Phikdelplnay  1855.) 

MisrepreientaHon,  —  Statements  of  Cowtpcmt^t  Agent, 

A  policy  of  insurance  was  effected  upon  a  stock  of  store  goods,  it  being  stipulated  in  the 
CMiditions  of  inaorance  that  a  fklse  description  by  the  insured  of  a  building  or  its  oon- 
teots,  or  omitting  to  make  known  any  fact  or  feature  in  the  risk  'which  increases  the 
hazard  of  the  same/'  shall  render  the  policy  void  ;  and  the  survey  or  description  shall 
betaken  ^'tobe  a  warranty  on  the  part  of  the  assured."  It  was  also  agreed  in  the 
Implication  for  insurance  that  any  misrepresentation  or  concealing  of  facts  in  effecting 
the  insurance  shall  render  the  insurance  void.  The  store  was  described  as  containing  a 
chimney,  and  stove-pipe  passing  through  crock  and  well  secured ;  *'  whereas,  there 
was  no  chimnay  and  no  crock ;  and  in  the  night  of  the  day  after  a  fire  was  kindled  in 
the  store,  the  storehouse  and  goods  were  burned,  no  proof  being  made  as  to  the  cause 
of  the  fire,  ffetd,  that  the  policy  was  void ;  and  that,  too,  though  the  statements  were 
known  to  be  false  by  the  company's  agent,  who  prepared  the  description  as  made,  and 
informed  the  plaintiff  that  it  was  only  necessary  to  construct  the  chimney  and  secure  the 
l»pe  before  potting  fire  into  the  building,  especially  as  this  was  a  mutual  company. 


This  was  an  aoti<m  ol  debt  by  James  G.  Smith  against  the 
Cash  Mutual  Fire  Insurance  Company^  on  a  policy  of  insurance 
dated  23d  July,  1852,  for  one  year,  for  $1,000,  upon  a  stock  of 
store  goods,  contained  in  a  frame  building  of  one  and  a  half 
stories,  situate  in  Washington  township,  Wyoming  County*  The 
act  of  incorporation  was  passed  on  14th  April,  1851.  Acts, 


In  the  conditions  of  insurance,  referred  to  in  the  policy,  it  was 
provided  as  follows :  — 

^  Applications  for  insurance  must  specify  the  construction  and 
materials  of  the  buildings  to  be  insured,  &c»   And  a  false  d^ 
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scription  by  the  insured  of  a  building  or  its  contents,  or  omitting 
to  make  known  any  fact  or  feature  in  the  risk  which  increases 
the  hazard  of  the  same,  or  in  a  valued  policy  an  over-valuation^ 
shall  render  absolutely  void  a  policy  issuing  upon  such  descrip- 
tion or  valuation. 

"  And  if  any  survey,  plan,  or  description  of  the  property 
herein  insured  ib  referred  to  in  this  policy,  such  survey,  plan,  or 
description  shall  be  deemed  and  taken  to  be  a  warranty  on  the 
part  of  the  assured. 

The  company  will  not  be  answerable  for  any  loss  arising 
from  the  use  of  fires  in  buildings  unprovided  with  good  and  sub- 
stantial stone  or  brick  chimneys,"  &c. 

The  building  was  owned  by  another  person.  In  the  applica- 
tion the  building  was  described  as  containing  goods,  with  a  wing 
extending  back  for  a  store-room.  One  chimney,  one  stove. 
Stoves  well  secured ;  pipe  pass  through  crock,  well  secured. 

It  was,  inter  <dia^  added :  Any  misrepresentation  or  conceal- 
ing of  &cts,  in  effecting  this  insurance,  shall  be  deemed  not 
only  a  sufficient  cause  for  cancelling  any  policy,  but  render  the 
insurance  void."    Signed  by  the  applicant. 

The  receipt  of  R.  C.  Smith,  the  agent  of  the  company,  for 
the  premium  of  $11.50,  was  dated  August  2,  1852. 

The  building  with  the  store  goods  was  destroyed  by  fire  on 
the  night  of  Saturday,  the  16th  October,  1852.  The  plaintiff 
was  absent  at  the  time.  The  person  who  had  charge  of  the 
store  testified  that  there  was  no  fire  that  he  knew  of  in  the  store 
the  night  the  building  was  burned.  That  he  put  up  the  stove 
on  Friday  afternoon,  and  was  about  kindling  a  coal  fire,  but 
being  admonished,  he  let  the  wood  fire  die  out ;  and,  on  Saturday 
morning,  he  took  the  stove-pipe  off.  He  said  he  was  sure  there 
WSU9  no  fire  left  in  the  stove ;  he  did  not  think  the  fire  was 
accidental.  The  stove-pipe  went  up  through  the  chamber  floor 
and  out  of  the  side  of  the  house.  There  was  no  chimney  in  the 
store. 

The  agent  of  the  company  testified  that  he  took  the  survey 
when  the  policy  was  made,  and  filled  up  the  application.  He 
was  the  agent  of  the  company  to  receive  applications  and  to 
take  insurances  through  this  county."  He  transmitted  this  ap- 
plication to  the  company. 

The  plaintiff  offered  to  prove  by  R.  C.  Smith,  the  agent,  who 
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made  the  saryey,  &c.^  and  by  other  witnesses,  that  at  the  time 
the  application  was  made,  the  said  agent  was  informed  that  there 
was  no  chimney  in  the  building,  and  that  the  stove-pipe  was  not 
secured  as  required  and  as  represented  in  the  application ;  and 
that  it  was  agreed  by  and  between  the  said  agent  and  plaintiff, 
that  before  a  fire  was  kept  in  the  building  a  chimney  should  be 
erected  and  stove-pipe  secured  as  represented  in  the  applica- 
tion." 

To  this  evidence  the  counsel  for  defendant  objected,  and  the 
court  rejected  the  evidence.    This  was  the  plaintiff^s  first  bill. 

The  agent  was  further  examined,  and  stated :  The  survey, 
as  to  size  of  building,  &c.,  and  distance  from  other  buildings, 
was  made  by  me  in  my  examination.  I  examined  the  building 
inside ;  I  made  a  full  examination.  There  was  no  chimney  in 
the  building,  nor  crock  in  the  stove-pipe  hole,  —  though  I  can't 
be  positive  as  to  the  crock ;  my  impression  is,  there  was  none." 

On  part  of  the  plaintiff,  the  offer  before  made  was  renewed ; 
and  it  was  further  proposed  to  prove  ^Hhat  though  it  was 
known  alike  to  the  agent  and  the  insured  that  there  was  no 
^^l^i^nney,  yet  the  agent  informed  the  insured  that  he  would  so 
insert  it  in  the  application,  and  all  that  would  be  needful  on  hia 
part  was,  before  using  fires,  to  put  in  chimney  and  crocks  as 
set  forth  in  the  application. 

This  evidence  was  rejected,  and  the  plaintiff's  second  bill  was 
sealed. 

The  court  charged  the  jury  as  follows :  — 
It  is  conceded  in  this  case  that  there  was  in  the  building  no 
chimney,  and  that  the  stove-pipe  was  not  secured  by  crocks,  and 
we  chaige  you  that  the  untrue  representation  as  to  the  chimney 
and  crodffl  is  so  clearly  material  to  the  character  of  the  risk  to  be 
assumed,  and  so  important  for  the  insurer  truly  to  understand  be- 
fore insuring,  that  it  will  defeat  the  policy  without  reference,  on 
this  account,  to  other  evidence  in  the  cause ;  and  that  your  verdict 
should  be  for  the  defendants."  Verdict  far  defendants. 

Error  was  assigned  to  the  rejection  of  the  evidence  referred  to 
in  the  two  bills  of  exceptions ;  and,  2dly,  to  the  charge  that  the 
plaintiff  was  not  entitled  to  recover. 

WoODWABD,  J.  The  familiar  principle  of  law  and  morals, 
which  requires  of  an  agent  that  he  be  found  &ithful  to  his  trust, 
is  all-sufBdent  to  justify  the  ruling  of  the  court  below. 
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If  it  should  be  granted  that  this  case  is  distinguishable  from 
the  Susquehanna  Inmrance  Compamy  v.  Perrine^  7  W.  &  Ser. 
848,^  and  that  the  agent  acted  as  the  representatiye  of  the  com- 
pany alone,  and  in  no  sort  for  the  assured ;  what  right,  it  may  be 
asked,  had  the  plaintiff  to  collude  with  him  and  obtsdn  from  the 
company  an  insurance  upon  false  representations  ?  The  principal 
is  bound  by  the  acts  of  his  agent  whilst  he  acts  within  the  scope 
of  the  deputed  authority  ;  but  if,  departing  from  that  sphere,  or 
continuing  in  it,  he  commits  a  fraud  on  his  principal,  a  partieep%, 
criminis  shall  not  profit  by  the  fraud.  A  merchant's  clerk  col- 
ludes with  a  customer  and  discharges  his  account  without  pay- 
ment, or  on  receipt  of  less  than  is  due :  does  anybody  imagine 
that  the  merchant  is  bound  by  such  a  settlement  ?  Because  he 
was  the  agent  of  his  master  and  acting  within  the  circle  of  his 
appropriate  duties,  a  stranger  or  an  innocent  party  might  hold 
the  master  concluded,  but  not  he  who  tempted  to  the  fraud, 
shared  in  its  perpetration,  and  sought  its  fruits.  The  principle 
is  susceptible  of  a  great  variety  of  illustrations,  but  is  so  obviously 
sound  as  to  stand  in  nq  need  of  them.  Apply  it  to  the  facts  be- 
fore us. 

The  plaintiff,  and  R.  C.  Smith,  as  agent  of  the  insurance  com- 
pany, came  together  to  effect  ah  insurance  on  the  plaintiff's  store ; 
and  the  plaintiff  accepts  a  policy  which  stipulates  that  a  false 
description  by  the  insured  of  a  building  or  its  contents,  or  omit- 
ting to  make  known  any  fact  or  feature  in  the  risk,  which  in- 
creases the  hazard  of  the  same,  shall  render  absolutely  void  a 
policy  issuing  upon  such  description.  Sudi  survey,  plan,  or  de- 
scription shall  be  taken  to  be  a  warranty  on  the  part  of  tiie  as- 
sured.'' And  again,  at  the  foot  of  his  application  the  plaintiff 
stipulated  that  any  misrepresentation  in  effecting  this  insurance 
shall  be  deemed  not  only  a  sufficient  cause  for  cancelling  my 
policy,  but  render  the  insurance  void.!'  That  there  was  a  mis- 
representation in  the  description  is  not  denied.  The  store  was 
described  as  containing  one  chimney,  one  stove,  stove  well  se- 
cured, pipe  passes  through  crock  well  secured ; "  whereas,  there 
was  no  chimney  and  no  crock  whatever.  The  day  after  a  fire 
was  first  kindled  in  the  stove  the  store  was  burned  down. 

Now  it  is  no  answer  to  such  facts  to  day  that  the  Burvey  and 
description,  though  signed  by  the  plaintiff,  was  the  act  the 
company's  agent ;  for,  — * 

1  Ante,  TOl.  2,  p.  389. 
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1.  The  plaintiff  knew  there  was  a  false  refHresentation  \yfaich 
inoreased  the  hazard,  and  he  asBumed  the  responsibility  of  it  in 
the  most  explicit  terms. 

2.  ObtainijQg  a  policy  under  a  fidse  pretence  that  there  was  a 
diinmey  and  a  well  secni^  stove  was  a  fraud  on  the  company, 
and  if  practised  by  their  own  agent,  it  was  at  the  instance,  with 
the  concurrence,  and  for  the  benefit  of  the  plaintiff ;  and  so  long 
as  the  maxim  endures  that  no  man  may  take  advantage  of  his 
own  wrong,  this  plaintiff  cannot  recover  on  that  policy. 

The  offer  in  the  plaintiff's  second  bill  was  no  better  than  the 
first ;  for  the  agreement,  if  made,  was  not  communicated  to  the 
oompany,  and  was  inconsistent  with  the  paper  signed  by  the 
plaintiff,  and  which  he  permitted  the  agent  to  communicate.  A 
man  makes  a  very  precise  written  contract  with  the  agent  of  a 
distant  company  which  is  communicated  to  them,  and  then  seeks 
to  recover  on  a  secret  parol  agreement  with  the  agent  which  he 
had  no  authority  to  make,  and  of  which  his  principal  never 
heard. 

This  is  not  according  to  the  rule  of  good  faith  which  should 
govern  all  bargains,  and  contracts  of  insurance  above  all  others. 
We  most  confound  the  principle^,  both  of  law  and  morals,  before 
Badi  an  attempt  can  be  tolerated. 

But  bedde,  the  agreement  was,  according  to  the  plaintiff^s  own 
offer,  that  he  was  to  put  the  chimney  and  crock  in  before  lighting 
a  fire  in  the  stove,  which  the  evidence  shows  he  did  not  do. 
What  good  conld  it  have  done  him  to  prove  such  an  agreement  ? 
Even  if  a  lawful  and  fair  agreement,  it  could  afford  no  ground 
of  recovery  because  violated  by  him  who  asserts  it. 

Thus  it  is  apparent  the  plaintiff  has  no  ground  to  stand  on, 
eren  if  his  proposition  be  conceded,  that  Smith  was  exclusively 
the  company's  agent  and  in  no  sense  his.  But  it  may  be  worth 
while  to  observe  that  this  was  a  mutual  insurance  company,  and 
that  it  is  essential  to  the  constitution  of  such  a  company  that  the 
party  insured  shall,  ipno  facto^  be  a  member  of  the  company. 
The  act  of  incorporation  declares  that  all  persons  who  shall  insure 
in  this  company  shall  become  members  during  the  period  they 
ftie  insured ;  and  it  gives  them  the  right  to  vote,  and  a  contingent 
interest  in  the  dividends  of  the  company.  The  fact  that  part  of 
the  capital  is  held  as  stock  does  not  impair  the  mutual  feature. 
Then  the  principle  ruled  in  Perrine's  case  applies,  and  the  in- 
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surer  becomes  responsible  for  the  representations  contained  in  the 
sorvey.  The  by-law  that  was  in  that  case  was  wanting  here ;  but 
its  legal  effect  was  fully  supplied  by  the  plaintiff's  express  war- 
ranty, whereby  he  took  upon  himself  the  consequences  of  any 
misrepresentation  in  effecting  this  insurance."  Through  an  i^nt 
of  the  company,  of  which  the  plaintiff  became  a  member,  he  takes 
a  policy,  founded  on  representations  for  which  he  makes  himself 
responsible  by  his  direct  engagement  instead  of  his  implied  assent 
to  a  by-law,  and  thus  he  comes  within  the  doctrine  of  Perrine's 
case,  and  the  court  was  in  no  error  in  applying  it  to  him. 

But  counsel  insisted  with  great  confidence  that  the  ruling  of 
this  court  in  the  recent  case  of  Bruner  v.  The  Howard  Inswranee 
Company^  11  Harris,  50,  went  the  length  of  sustaining  the  plain- 
tiff's action  here. 

The  cases  are  not  alike.  That  was  not  a  mutual  company. 
The  agent  who  wrote  out  the  description,  instead  of  being  limited 
to  a  mere  reception  of  applications,  was  clothed  with  large  powers 
—  settled  the  terms  of  insurance,  and  countersigned  and  issued 
the  policies  without  referring  applications  to  the  company.  Un- 
der the  circumstances  in  proof  as  to  the  execution  of  the  papers, 
we  held  that  the  written  survey,  was  the  act  of  the  agent,  and 
that  the  assured  was  not  to  be  prejudiced  by  the  omission  of  &ct8 
which  he  stated,  but  which  the  agent  omitted  to  set  down,  be- 
cause he  deemed  them  immaterial.  The  condition9  of  the  policy 
were  interpreted  with  a  view  to  the  circumstances  in  proof,  and 
the  company  was  held  liable. 

As  there  is  no  resemblance  in  the  features  of  the  two  cases, 
there  is  no  logical  connection  between  the  principles  of  law  ap- 
propriate to  them. 

Unable  to  perceive  any  error  in  the  record  before  us,  the  judg- 
ment is  .  Affirmed. 

Roots  &  Cob  vs.  The  Cincinnati  Insubancb  Co.   Same  m. 

The  Washington  Insurance  Co.^   (Superior  Court,  Cincinnati, 

Ohio,  January  Term,  1856.)    Double  Insurance,  —  Evidence. 

In  every  case  of  double  ioBaranoe,  the  risk  must  be  on  the  same  property;  the  liability  also 
must  be  precisely  the  same.  The  insured  may  take  policies  upon  different  parts  of  the 
same  building,  or  of  the  merchandise  within  the  building,  or  upon  different  interests  fai 
both. 

Parol  testimony  is  admissible  to  establish  the  identity  and  extent  of  property  ooTered  by  a 
policy  of  insurance. 

1  1  Disney,  188. 
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Wjlllam  Waters  Waters  &  Barnbabas  Steel  v«.  The 
Monarch  Fire  and  Life  Assurance  Co.^ 

(Queen's  Bench,  England,  Hilary  Term,  1856.) 
Goods  in  Trust. 

Plaintiff  made  with  defendants  a  policy  of  insurance  against  fire,  in  which  plaintiff  was  de- 
Kribed  as  a  com  and  flour  factor;  the  policy  was,  amongst  other  things,  on  goods  in  his 
warehouses,  and  on  goods  in  trust  or  on  commission  therein.*'  The  defendants  cov- 
enanted  to  make  good  any  damage  hy  fire  to  the  property  insured.   The  plaintiff  was  a 

.  wharfinger  and  warehouseman.  He  had  in  his  warehouses  goods  belonging  to  his  cus- 
tomers, which  were  deposited  with  hhn  in  that  capacity,  and  on  which  he  had  a  lien  for 
tlie  charges  for  cartage  and  warehouse  rent,  but  no  further  interest  of  his  own.  No 
charge  was  made  to  the  customers  for  insurance,  nor  were  they  informed  of  the  existence 
of  the  policy.  The  plaintiff's  warehouse  was  consumed  by  fire  with  all  the  goods  in  it. 
The  defendants  paid  the  value  of  the  plaintiff's  own  goods,  and  the  amount  of  his  lien  on 
his  customers*  goods  ;  but  refused  to  pay  the  value  of  the  customers*  interest  in  the  value 
of  the  goods  beyond  the  lien,  ffeld^  that  the  goods  of  the  customers  were  in  trust  within 
the  meaning  of  the  policy;  and  that  the  plaintiff  was  entitled  to  recover  the  entire  value. 

The  declaration  contained  three  counts,  of  ^hich  the  first  and 
third  are  alone  material  to  the  present  case.  The  first  and  third 
counts  were  both  on  policies  of  insurance  against  fire  on  goods 
effected  by  the  plaintiffs  with  the  defendants.  Pleas :  To  the 
firat  count,  except  as  to  3,424  6^.  2d.^  that  the  plaintiffs  were 
not,  before  or  at  the  time  of  the  loss  in  that  count  mentioned, 
interested  in  the  property  in  the  policy  described  and  thereby  in- 
tended to  be  insured,  except  as  to  3,424  6«.  2d. ;  and  payment 
into  court  of  j£ 3,424  6s.  2d.  To  the  third  count,  except  as  to 
^367  10s.  5d.y  that  the  plaintiffs  were  not,  before  and  at  the 
time  of  the  loss  in  that  count  mentioned,  interested  in  the  prop- 
erty in  the  policy  described  and  thereby  intended  to  be  insured, 
except  as  to  j£S67  10s.  5d. ;  and  payment  into  court  of  £S61  10s. 
M.  The  plaintiffs  took  the  sums  paid  into  court  out  of  court, 
and  joined  issae  on  the  other  pleas. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Guildhall 
sittings  after  last  Trinity  term,  a  verdict  was  found  for  the 
plamtiffs  on  the  first  and  third  counts,  with  £643  10s.  Td.  dam- 
ages, subject  to  the  opinion  of  the  court  on  a  case  in  substance 
as  follows :  — 

The  plaintiffs  are  flour  merchants,  warehousemen,  and  wharf- 
ingers, and  carry  on  their  business  in  Holland  Street,  Blackfriars 
Road.  They  do  not  receive  goods  on  consignment  or  commission, 
nor  sell  on  commission.  The  defendants  are  an  insurance  company 

1  5  El.  &  B.  S70. 
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against  fire.  On  the  7th  March,  1851,  the  plaintifEs  effected  with 
tiie  defendants  a  policy,  being  the  policy  on  which  the  plidntiffs 
seek  to  recover  under  the  first  count.  The  material  parts  of  the 
policy  were  as  follows :  "  Whereas,  Messrs.  Waters  &  Steel,  of 
Holland  Street,  Blackfriars,  com  and  flour  factors,  have  paid  the 
sum  of  X6  8«.  to  the  directors  of  the  Monarch  Fire  Ss  Life  As- 
surance Company,  London,  and  have  agreed  to  pay,  or  cauae 
to  be  paid,  the  sum  ot  £Q  8«.  yearly,  on  the  35th  day  of  De- 
cember, during  the  continuance  of  this  policy  of  insurance  from 
loss  or  damage  by  fire,  not  exceeding  in  each  case  the  sum  or 
sums  hereinafter  specified,  upon  the  property  herein  described, 
in  the  place  or  places  herein  set  forth  and  not  elsewhere  (unless 
allowed  by  indorsement  previously  made),  on  each  article;  viz: 
J& 3,000  on  stock  in  trade  and  utensils  in  their  warehouse,  situate 
in  Holland  Street  aforesaid ;  £400  on  goods  in  trust  or  on  com- 
mission therein ;  £100  on  fixtures  or  fittings  in  the  same  ;  £100 
on  the  steam-engine,  boiler,  and  machinery  in  the  engine  house 
forming  part  of  tiie  said  warehouse ;  £500  on  live  and  dead  stock, 
and  utensils  in  stabling  adjoining  the  above  mentioned  warehouse, 
not  exceeding  £40  on  any  one  horse.  The  above  buildings  are  all 
brick  built.  Memorandum :  It  is  warranted  that  the  said  steam- 
engine  be  used  for  hoisting  only.  Now  be  it  hereby  known  that, 
so  long  as  the  said  assured  shall  duly  pay  or  cause  to  be  paid  the 
premium  aforesaid  at  the  time  aforesaid,  and  the  directors  of  the 
said  company  for  the  time  being  shall  accept  the  same,  the  funds 
and  property  of  the  said  company  according  to  the  deed  of  settle- 
ment thereof  (after  satisfying  all  assurances  granted  by  the  com- 
pany previously  payable,  and  all  other  prior  charges  on  sudi  funds 
and  property),  shidl  be  subject  and  liable  to  pay  or  make  good  to 
the  said  assured,  his,  her,  or  their  executors,  administrators,  or  as- 
signs, all  such  damage  and  loss  as  shall  happen  by  fire  to  the  prop- 
erty hereinbefore  menticmed,  and  hereby  insured,  not  exoeedii^ 
in  each  case  respectively  the  sum  or  sums  hereinbefore  severally 
specified,  not  exceeding  in  the  whole  the  sum  of  £4,100,  accord- 
ing to  the  tenor  of  the  conditions  printed  on  the  back  at  this 
policy."  The  only  condition  material  to  the  point  discussed  was 
the  14th,  which  was  as  follows :  14.  No  policy  issued  by  this 
company  shall  extend  to  cover  fixtures,  nor  any  goods  or  effects 
held  in  trust  or  on  commission,  nor  any  jewels,  printed  books, 
plate,  watches,  wearing  apparel,  trinkets,  medals,  curiosities, 
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prints,  paintings,  china,  glass,  drawings,  and  scnlptare,  unless  the 
same  be  expressly  inserted  in  the  policy.'^ 

The  case  then  set  oat  ihe  policy  on  which  the  third  count  was 
framed.  It  was  in  the  same  form  as  die  first.  The  subject  mat- 
ter of  the  insurance  was  described  as  £2,000  on  com  and  flour, 
the  property  of  the  aasured,  or  held  by  them  in  trust  or  on  com* 
mission,  on  or  in  all  or  any  of  the  public  wharfs,  quays,  ware* 
hoases,  sheds,  vaults,  cellars,  yards,  or  crane-houses,  situate  within 
five  miles  of  the  Royal  Exchange,  London,  including  the  flour 
and  grain  warehouses  belon^ng  to  the  Great  Northern  Railway 
Company,  situated  at  King's  Cross,  subject  to  the  condition  of 
ay«nge  annexed.  Memorandum :  This  policy  does  not  extend  to 
protect  goods  deposited  in  any  building  or  place  in  which  any 
process  of  manufacture  is  carried  on,  or  in  any  building  or  plac^ 
communicating  therewith.'*  Nothing  turned  upon  the  condition 
of  ayerage.  The  other  conditions  indorsed  on  the  policy  were 
the  same  as  those  on  the  first  policy.  Both  policies  continued  in 
force  until  tiie  16th  day  of  February,  1865,  when  the  plaintifLs' 
warehouse,  situate  in  Holland  Street,  was  destroyed  by  an  ac* 
ddental  fire,  with  all  the  goods  contained  therein.  At  the  time 
d  the  fire,  the  warehouse,  besides  large  quantities  ot  goods  the 
property  of  the  plaintiffs  themselves,  ccmtained  the  following 
quantities  of  flour,  the  property  of  the  plaintiffs'  customers,  which 
had  been  deposited  with  the  plaintiffs  as  wharfingers  and  ware- 
boosemen  for  safe  custody,  namely :  422  sacks  of  flour  for  Heaver 
&  Sayer ;  25  sacks  of  com  for  F.  Heaver ;  75  sacks  of  flour  for 
J.  £.  Urry ;  93  sacks  of  com  and  flour  for  Welton ;  80  sacks  of 
floor  for  Bardgett ;  60  quarters  middlings  for  Cannon. 

The  usual  course  of  the  plaintiffs'  business,  as  wharfingers  and 
warehousemen,  was  to  receive  the  flour  deposited  with  them  from 
lighters  brought  alongside  their  warehouse,  to  remove  the  sacks 
of  flour  from  the  lighters  into  the  warehouse,  to  keep  them  until 
they  received  an  order  to  deliver  them  from  their  customers,  and 
then  to  cart  tbem  to  the  place  where  they  were  to  be  delivered  to 
thdr  customers.  The  plaintiffs'  charge  to  their  customers  for 
landing,  wharfage,  and  cartage,  was  Id.  a  sack.  The  plaintiffs 
had  no  authority  from  their  customers  to  insure  (except  so  far  as 
the  conversation  between  ihe  plaintiff  Steel,  and  Mr.  Urry,  here- 
inafter mentioned,  amounted  to  such  an  authority),  and  made  no 
charge  for  insurance.    The  sacks  of  flour  in  quei^ion  bad  been 
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received  by  the  plaintiflEs  from  their  customers  according  to  their 
usual  course  of  business  as  wharfingers.  Urry,  who  bad  seventy- 
five  sacks  of  flour  in  the  warehouse  at  the  time  of  the  fire,  stated 
at  the  trial  that  he  had  been  a  customer  of  the  plaiutifib  for  sev- 
eral years  ;  that  about  two  years  ago  he  had  a  conversation  witi 
the  plaintiff  Steel,  in  the  course  of  which  Steel  told  him  that  the 
firm  insured,  by  a  separate  policy,  the  goods  of  their  customers 
which  they  had  on  their  wharf,  and  that  the  whole  of  the  stock 
on  their  wharf  was  insured.  None  of  the  other  persons  whose 
flour  was  deposited  with  the  plaintiffs  at  the  time  of  the  fire  had 
ever  T^een  informed  that  the  plaintiffs  had  effected  a  policy  of  in- 
surance which  covered  the  flour  deposited  with  them  by  their 
customers.  The  case  then  stated  facts  intended  to  raise  some 
subordinate  points  which  were  not  discussed.  The  sums  paid 
into  court  by  the  defendants  are  sufficient  to  cover  the  amounts 
which  the  plaintiffs  are  entitled  to  receive  in  respect  of  goods  the 
property  of  the  plaintiffs  themselves,  and  the  plaintiffs'  charge  of 
Id.  a  sack  for  landing,  wharfage,  and  cartage,  in  respect  of  the 
goods  deposited  with  them  by  their  customers,  and  consumed  by 


The  plaintiffs  contend  that  their  right  to  recover  damages  in 
respect  of  the  goods  of  their  customers  deposited  with  them,  and 
consumed  by  fire,  is  not  limited  to  the  amount  of  their  charge  for 
landing,  wharfage,  and  cartage  ;  and  that  these  goods  were 

goods  in  trust,"  and  fiour  "  held  by  "  the  assured  in  trust," 
within  the  meaning  of  the  two  policies  declared  on,  and  that  they 
are  not  prevented  from  recovering  in  respect  of  these  goods  by 
any  want  of  interest.  The  defendants  contend  that  the  plaintiffs 
had  not  an  insurable  interest  in  the  goods  deposited  ,  with  them  by 
their  customers  and  destroyed  by  the  fire,  beyond  the  amount  of 
their  own  charges  for  landing,  wharfage,  and  carting. 

The  questions  for  the  opinion  of  the  court  are  :  whether,  under 
the  circumstances  above  stated,  the  plaintiffs  are  entitled  to  re- 
cover, and  if  they  are,  for  what  sum  or  sums. 

The  verdict  and  judgment  to  be  entered  as  the  court  shall 
direct. 

The  court  cure  to  be  at  liberty  to  draw  any  inference  of  a  fact 
which  a  jury  might  and  ought  to  draw. 

The  pleadings  are  to  be  considered  as  a  part  of  the  case,  and 
may  be  referred  to  by  either  party. 


the  fire. 
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Mellish^  for  the  plaiDtiffs. 

Ltuk,  contra.  The  value  of  the  plaintiffB'  own  interest  in  the 
goods  destroyed  is  covered  by  the  payment  into  court ;  and  they 
are  not  entitled  to  recover  more.  Bailees  of  goods  are  not  re- 
sponsible to  the  owners  for  a  loss  by  fire ;  so  that  it  cannot  be 
properly  said  that  they  are  accountable  for  the  goods.  In  the 
policy  they  are  described  as  factors,  and  it  mentions  goods  on 
commission  ;  but  the  goods  the  subject  of  this  action  were  not  on 
commission.  [Lord  Campbell,  C.  J.  In  mercantile  usage  mer- 
diants  are  likely  to  have  in  their  custody  goods  on  commission. 
Those  are  insured  by  name,  and  also  goods  in  trust.  What 
goods  are  those  which  in  mercantile  usage  merchants  are  likely  to 
have,  not  being  on  commission,  which  can  be  called  in  trust,  if 
tihe  present  are  not  ?]  It  would  seem  that  the  description  is  not 
applicable  to  any  goods  in  mercantile  usage.  [Crompton,  J.  In 
the  Factors'  Acts,  Stat.  4  G.  4,  c.  83;  Stat.  6  G.  4,  c.  94,  and 
Stat.  5  &  6  Vict.  c.  89,  the  phrase  agents  intrusted  with  goods  is 
used,  and  is  certainly  confined  to  cases  where  the  remedy  is  by 
a  subpoena  in  chancery.]  At  all  events  the  plaintiffs  are  enti- 
tled only  to  an  indemnity ;  the  sum  they  seek  to  recover  is  not 
theirs,  and  they  did  not  insure  at  the  request  of  the  owners. 
[WiGHTMAK,  J.  But  if  the  money  is  paid  to  the  plaintiffs  it 
will  enure  to  the  benefit  of  the  owners  of  the  goods.  —  Lord 
Campbell,  C.  J.  It  was  not  intended  to  limit  the  policy  to  the 
personal  interest  of  the  plaintiffs ;  for  in  this,  and  in  all  other 
floating  policies,  the  promise  is,  to  make  good  the  damage  to  the 
goods.  Such  a  contract  was  valid  at  common  law.  Dalhy  v.  The 
India  ^  London  Life  Assurance  Company^  16  Com.  B.  865. 
What  statute  do  you  rely  upon  as  making  it  illegal  ?]  It  must 
he  admitted  that  there  is  no  statute  applicable  to  this  case. 

Hellish  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J.  After  hearing  the  argument,  I  have 
come  to  the  conclusion  that  the  plaintiffs  are  entitled  to  judg- 
ment The  first  question  is,  whether  upon  the  construction  of 
the  contract  these  goods  were  intended  to  be  covered  by  the 
policy.  I  think  in  either  policy  the  description  is  such  as  to  in- 
dude  them.  What  is  meant  in  those  policies  by  the  words 
"goods  in  trust?'*  I  think  that  means  goods  with  which  the 
assured  were  intrusted,  not  goods  held  in  trust  in  the  strict  tech- 
nical sense,  so  held  that  there  was  only  an  equitable  obligation 
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on  the  assured,  enforcible  by  a  subpoena  in  chancerj,  bat  goods 
with  which  they  were  intrusted  in  the  ordinary  sense  ol  the 
word.  They  were  so  intrusted  with  the  goods  deposited  on  their 
wharfe ;  I  cannot  doubt  the  policy  was  intended  to  protect  such 
goods,  and  it  would  be  yery  inconvenient  if  wharfingers  could 
not  protect  such  goods  by  a  floating  policy.  Then,  this  being 
the  meaning  of  the  policy,  is  there  anything  illegal  in  it?  It 
cannot  now  be  disputed  tiiat  it  would  be  legal  at  common  law; 
and  Mr.  Lush  properly  admits  that  it  is  not  prohiHted  by  the 
terms  of  any  statute.  And  I  think  that  a  person  intrusted  witii 
goods  can  insure  them  without  orders  from  the  owner,  and  eyen 
without  informing  him  that  there  is  such  a  policy.  It  would 
be  most  inconvenient  in  business  if  a  wharfinger  could  not,  at 
his  own  cost,  keep  up  a  floating  policy  for  the  benefit  of  all  those 
who  might  become  his  customers.  The  last  point  that  arises  is, 
to  what  extent  does  the  policy  protect  those  goods  ?  The  defend-, 
ants  say  it  was  only  the  plaintiffs'  personal  interest.  But  the 
policies  are  in  terms  contracts  to  make  good  all  such  damage 
and  loss  as  may  happen  by  fire  to  the  property  hereinbefore  men- 
tioned." That  is  a  valid  contract ;  and  as  the  property  is  wholly 
destroyed,  the  value  of  the  whole  must  be  made  good,  not  merely 
the  particular  interest  of  the  plaintiffs.  They  will  be  entitled  to 
apply  so  much  to  cover  their  own  interest,  and  will  be  trustees 
for  the  owners  as  to  the  rest  The  authorities  are  clear  that  an 
assurance  made  without  orders  may  be  ratified  by  the  owners  of 
the  property,  and  then  the  assurers  become  trustees  for  them. 
CoiiBBiDGE,  J.,  was  absent. 

WiGHTMAN,  J.  There  are  two  questions.  The  first,  whetha 
the  goods  destroyed  were  covered  at  all  by  the  policies.  The 
policies  are  on  various  descriptions  of  goods,  and,  amongst  others, 
on  goods  in  trust."  It  seems  clear  to  me  that  the  goods  in 
question  were  in  trust.  The  plaintiffs  are  warehousemen  and 
wharfingers,  and  the  goods  were  in  their  warehouse  ;  they  had  a 
lien  on  them,  subject  to  which  they  were  accountable  to  the  own- 
ers who  had  intrusted  them  with  the  goods.  So  the  goods  lost 
were  goods  in  trust.  Then  comes  the  question,  can  the  plainti& 
recover  their  value  ?  It  seems  to  me  that  they  may,  unless  there 
be  something  making  it  illegal  to  insure  more  than  the  plainti&* 
own  interest.  Mr.  Lush  does  not  contend  that  any  statute  ap- 
plies.   It  has  been  decided  that,  if  no  statute  appUes,  a  person 
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insured  may  recover  ihe  amount  contracted  for  ;  and^  that  being 
80, 1  diink  the  plaintiffs  entitled  to  recover  the  whole  value. 

Cbomptok,  J.  I  cannot  entertain  the  least  doubt  that  in  these 
policies  the  words  in  trust "  are  used  without  any  reference  to 
a  subpcena  in  chancery.  The  parties  meant  to  insure  those  goods 
with  which  the  plaintiffs  were  intrusted,  and  in  every  part  of 
which  they  had  an  interest,  both  in  respect  of  their  lien,  and  in 
req>eot  of  th^  responsibility  to  their  bailors.  What  the  surplus, 
after  satisfying  their  own  claim  might  be,  oould  only  be  ascer- 
tained after  the  loss,  when  the  amount  of  their  lien  at  that  time 
was  determined ;  but  they  were  persons  interested  in  every  par- 
tide  of  the  goods.  Judgment  for  the  plaintiffs. 


Bebee  vs.  Habtfobd  County  Mutual  Fibb  Insukance  Co.^ 

(Supreme  Court,  Conneeticat,  March  Term,  1856.) 
Agent  —  Coneealment.  —  Effect  of. 

An  insaranoe  ag«tit  is  net  iMoeasArilj  th«  agent  of  the  applicant  in  making  out  the  applica- 
tion, thoagh  instrncted  by  the  companj  to  consider  himself  as  such  in  so  doing. 

The  fact  that  buildings  have  been  on  fire  a  number  of  times  shortlj  before  the  policy  on 
them  was  issued  should  be  communicated  to  the  insurers.  But  it  is  sufficient  that  the 
fact  was  made  known  to  the  company's  agent,  though  the  assured  may  not  have  gone 
mto  details  in  speaking  of  the  fires. 

On  A  motbn  for  a  new  trial  on  the  ground  that  the  verdict  is  against  evidence,  it  is  not 
■aterial  that  the  precise  number  of  such  fires  was  not  stated,  especially  if  this  was  owing 
to  the  agent's  lack  of  interest  in  the  matter  and  his  neglect  to  make  inquiry. 

Barbour  ^  E.  Perkins^  for  defendants. 
MeOurdy  ^  Watty  for  the  plaintiff. 

The  &cts  sufficiently  appear  in  tiie  opinion  of  the  court  de- 
Hrered  by 

HiNHAN,  J.  This  was  an  action  on  a  policy  of  insurance 
i^ainst  fire,  in  which  the  plaintiff  recovered,  and  the  defendants 
now  move  for  a  new  trial,  on  the  ground  of  errors  in  the  rulings 
and  charge  of  the  court,  and  also  on  the  ground  that  the  verdict 
18  against  the  weight  of  evidence  in  the  case. 

The  first  point  of  law  relates  to  the  charge  in  respect  to  the 
agency  of  Lay.  Lay  was  the  local  agent  of  the  defendants  at 
Lyme,  for  the  purpose  of  receiving  applications  for  insurance,  and 
for  other  purposes,  and  he  testified  that  the  officers  of  the  com- 
pany had  told  him  that  he  must  consider  himself  more  the  agent 
of  the  insured  than  of  the  company,  and  as  it  was  an  important 
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inquiry  in  the  case,  whether  the  company  was  fairly  apprised  of 
certain  facts  material  to  the  risk,  the  defendants  requested  the 
court  to  charge  the  jury  that  if  the  plaintiff  did  communicate 
those  facts  to  Lay,  yet  if  he  neglected  to  communicate  them  to 
the  oflBlcers  of  the  company,  and  the  policy  was  issued  by  those 
officers  without  a  knowledge  of  them,  then  the  policy  ought  to  be 
deemed  void.  This  claim  was  very  properly  rejected ;  and  the 
jury  were  told  that  if  Lay  was  the  agent  of  the  company,  any 
neglect  on  his  part  was  not  chargeable  to  the  plaintiff,  unless  he 
was  also  his  agent.  Of  course  the  company  could  not  make  their 
agent  also  the  agent  of  the  insured,  unless  the  insured  chose  to 
recognize  him  as  his  agent ;  and  however  desirous  the  defendants 
may  have  been  that  their  agent  should  conduct  fairly  with  ap- 
plicants for  insurance,  most  applicants,  probably,  would  prefer  for 
their  own  agent  some  one  not  connected  with  the  company. 

We  have  no  reason  to  doubt  that  it  was  the  object  of  the  com- 
pany that  Lay  should  conduct  fairly  and  honorably  towards  aU 
applicants  for  insurance ;  and  for  the  purpose  of  impressing  lus 
duty  upon  him,  it  was  very  proper  for  the  president  of  the  com- 
pany to  say  to  him  that  he  must  consider  himself  the  agent  of  the 
insured  as  well  as  the  agent  of  the  company.  But  to  attempt  to 
dignify  a  caution,  of  this  sort  into  a  real  agency  for  the  insured 
is  wholly  unjustifiable  both  in  law  and  fact,  and  is  rather  calcu- 
lated to  change  the  honorable  character  of  the  caution  into  a 
snare  for  the  unsuspecting. 

Again,  the  charge  is  claimed  to  be  erroneous  in  respect  to  the 
disclosure  to  the  agent  of  certain  unusual  circumstances  material 
to  the  risk.  Several  fires  had  occurred  in  an  unusual  manner,  in 
the  plaintiff's  house,  just  previous  to  the  application  for  insurance, 
and  it  was  claimed  that,  in  disclosing  this  circumstance  to  the 
agent,  the  plaintiff  did  not  go  sufficiently  into  detail,  and  did  not, 
therefore,  give  a  full  and  fair  disclosure.  ^ 

Undoubtedly,  the  insurer  is  understood  to  take  the  risk  upon 
the  supposition  that  nothing  material  exists  that  is  not  fully  dis* 
closed.  And  the  fact  that  his  buildings  had  been  on  fire  a  num- 
ber of  times  shortly  before  the  insurance  was  effected  was  cer- 
tainly a  very  material  circumstance,  which,  if  not  disclosed  would 
have  rendered  the  policy  void.  Such  an  unusual  occurrence 
tended  to  a  suspicion  that  incendiaries  had  attempted  and  might 
again  attempt  to  fire  his  buildings ;  and  this  concealment  —  and 
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silence  on  such  a  subject  would  aiiiount  to  concealment  —  would 
operate  as  a  fraud  upon  the  insurer,  and  render  the  policy  void. 
Pars.  Mer.  Law,  624  ;  Curry  v.  Commonwealth  Inn.  Co.  10  Pick. 
635 ;  1  Clark  v.  Manufacturers'  Jn«.  Co.  8  How.  U.  S.  235.2 

We  haye  no  intention  of  relaxing,  in  the  least,  the  rule  which 
requires  of  the  insured  the  most  unreserved  frankness  on  such  a 
subject  as  this.  But  we  think  the  charge  required  this  of  the 
plaintiff  in  this  case.  The  insured  is  not  bound  to  force  his 
knowledge  upon  the  insurer.  In  many  cases  he  could  not  do  it 
if  he  tried.  He  need  not,''  says  Lord  Mansfield,  mention  what 
the  underwriter  ought  to  know ;  what  he  takes  on  himself  the 
knowledge  of,  or  what  he  waives  being  informed  of.  Carter  v. 
Boehm^  3  Burr.  1905. 

Now  it  is  apparent^  from  the  evidence,  that  the  alarm  of  Bebee 
on  account  of  these  fires  was  well  understood  by  the  agent. 
When  he  first  applied  for  insurance,  he  told  the  agent  that  he 
had  had  some  fires  in  liis  wood-house  and  house,  and  wanted 
his  buildings  insured ;  and  when  told  that  he  must  first  bring  the 
dimensions  of  his  buildings,  he  replied  that  he  would  come  the 
next  day.  The  agent  answered  immediately,  You  'U  come 
while  the  fire  is  hot."  And  when  he  did  come  with  the  dimen- 
sions, prepared  to  effect  the  insurance,  he  again  told  the  agent 
he  had  had  fires  in  his  wood-house  and  house  ;  that  the  first  fire 
was  discovered  in  a  barrel  of  shavings  in  the  wood-house,  and 
how  it  was  put  out.  The  agent  interrupted  him  to  ask  where 
the  fire  was  in  the  main  part  of  the  house,  and  he  told  him  in 
the  bed  in  the  west  front  chamber.  And  when  asked  how  much 
the  bed  was  damaged,  he  told  him  it  was  about  spoiled.  Then 
the  agent  inquired  if  he  had  any  enemy,  or  any  suspicion  of  any 
one ;  and  he  told  him  he  could  not  tell  anything  about  it,  only 
that  these  fires  had  occurred ;  he  could  not  tell  how  ;  it  was  all  a 
mystery.  To  this  the  agent  replied,  that  he  had  frequently 
been  afraid  his  house  wotdd  get  burned,  for  fires  frequently  oc- 
curred, and  no  one  could  tell  how  they  occurred.  Then  they  had 
a  conversation  about  slow  matches,  and  as  to  who  had  been  at 
the  house,  and  whether  any  one  had  been  there  that  the  plaintiff 
suspected  of  setting  fire  to  the  pren^ises. 

Now,  as  applicable  to  these  facts,  the  jury  were  instructed  that 
any  suppression  of  material  facts,  though  by  mistake  and  with- 

1  Ante,  YoL  1,  p.  333.  '  Ante,  vol.  3,  p.  535,  note. 
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out  actual  fraud,  would  vitiate  the  policy,  whether  the  result 
of  stupidity,  mistake,  or  inadyertence,  because  it  operates  as  a 
fraud  upon  the  insurer.  But  that  the  insured  was  not  bound  to 
go  into  details  as  minutely  as  on  the  witness  stand,  but  is  bound 
to  state  fairly  the  substantial  facts  material  to  the  risk.  And 
in  commenting  on  the  facts,  the  court  told  the  jury  that  much 
in  respect  to  detdls  which  ought  to  be  communicated  would 
depend  on  the  conduct  of  the  insurer ;  that  a  party  could  not 
be  expected  to  go  into  details  about  which  the  insurer  manifested 
no  interest,  and  made  no  inquiry ;  and  in  another  part  of  the 
chai^  it  is  intimated  that  it  was  sufficient  to  disclose  such  facts 
as  would  occur  to  an  honest  man  of  ordinary  intelligence  as 
being  material  to  the  risk,  though  he  may  omit  to  go  into  all 
the  details. 

On  a  point  quite  analogous  to  this.  Lord  Mansfield  remarked 
that  the  underwriter,  knowing  the  goyemor  to  be  acquainted 
with  the  state  of  the  place ;  knowing  that  he  apprehended  dan- 
ger, and  must  have  some  ground  for  his  apprehension ;  being 
told  nothing  of  either,  signed  this  policy  without  asking  a  ques- 
tion. By  so  doing  he  took  the  knowledge  of  the  state  of  the 
place  upon  himself.  With  some  slight  variations,  to  adapt  tins 
language  to  the  circumstances  of  the  case  under  consideration, 
it  seems  almost  as  applicable  to  it  as  to  the  case  of  Carter  v. 
Boehm,  The  material  difference  in  the  two  cases  is,  that  instead 
of  being  told  nothing,  the  agent  here  was  told  all  which  occurred 
to  the  plaintiff  as  material  to  the  risk,  and  he  only  omitted  to 
go  into  a  full  detail  of  all  the  circumstances,  because  the  agent 
not  only  expressed  no  desire  for  more  full  information,  but  by 
his  questions  to  the  plaintiff,  turned  his  attention  from  the  sub- 
ject to  the  point  whether  he  suspected  any  one,  and,  if  so,  whom, 
as  having  caused  the  fires.  Is  it  not  correct  then  to  say,  on 
such  a  question,  that,  in  respect  to  details,  much  must  depend  on 
the  conduct  of  the  insurer  ?  And  if  the  plaintiff,  under  the  cir- 
cumstances, disclosed  all  that  occurred  to  him,  and  all  that 
would  be  likely  to  occur  to  an  honest  man  of  ordinary  intelli- 
gence, is  it  not  enough  ? 

It  may  be  that  the  agent  did  not  suppose  there  was  so  much 
occasion  for  alarm  as  Bebee  appeared  to  feel.  But  so  long  as 
he  did  not  obtain  this  erroneous  impression  by  means  of  any- 
thing done  by  Bebee  to  mislead  him,  the  consequences  of  his 
error  cannot  be  charged  to  the  plaintiff. 


Agent. Conoealtneiit. EffiBCt  of. 


Hale  v.  Mechanics'  Mutual  F.  Ins.  Co.  6  Gray,  169.  69 


Anignet. — Otfaer  loMnmce. 


On  the  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
is  against  the  weight  of  the  eyidence,  but  little  need  be  said. 
Indeed,  much  that  has  been  already  said  is,  perhaps,  as  applica- 
ble to  this  part  of  the  case  as  to  the  question  of  law  arinng  under 
the  charge.  It  is  true,  the  precise  number  of  fires  that  had  oc- 
cured  on  the  premises  was  not  stated  to  the  agent;  but  this 
seems  to  haye  been  rather  the  result  of  the  agent's  want  of  in-* 
terest  in  the  matter,  and  of  his  neglect  to  make  inquiry,  than  of 
any  fault  on  the  part  of  Bebee.  And  taking  the  whole  evidence 
together,  we  think  there  is  no  reason  to  believe  there  was  any 
intentional  concealment  on  his  part. 

We  will  only  say,  therefore,  that  considering  the  well  known 
reluctance  of  the  court  to  interfere  with  the  verdicts  of  juries  on 
questions  of  fact,  we  are  not  satisfied  that  there  is  even  a  plau- 
sible ground  for  such  interference  in  the  present  case. 

We  do  not,  therefore,  advise  a  new  trial  on  any  ground. 

In  this  opinion  the  other  judges,  Ellswobth  and  Stobbs, 
concurred.  New  trial  not  granted. 


Edward  Hale  vi.  Mechanics'  Mutual  Fibb  Insurance  Co.* 


One  to  whom  has  been  assigned,  with  the  consent  of  the  insoren,  all  the  interest  of  him  to 
whom  a  policy  is  payable  in  case  of  loss,  is  not  the  assignee  of  the  policy,  and  is  affected 
by  any  sabMquent  acts  of  the  assared. 

A  policy  issued  by  a  mntual  fire  insartnce  company,  whose  by-laws  provide  that  any 
fauorance  sabsequently  obtained  without  the  consent  in  writing  of  their  president  shall 
avoid  the  policy,  and  that  the  by-laws  shall  in  no  case  be  altered  except  by  a  rote  of  two 
thirds  of  the  stockholders  or  directors,  is  avdded  by  a  sabseqoent  insurance  obtained 
with  the  mere  verbal  consent  of  the  president. 

Action  op  contbact  on  a  policy  of  insurance,  made  by  a 
mutual  fire  insurance  company  to  Thaddeus  Stone  and  Calvin 
Perry,  upon  their  buildings  in  Somerville,  <*  in  case  of  loss  paya- 
ble to  S.  S.  Jackson,'*  who  was  a  mortgagee  of  the  property,  and 
who  had  since  assigned  to  the  plaintiff,  with  the  consent  of  the 
defendants,  all  his  interest  in  the  policy.  Answer,  a  subsequent 
insurance,  obtained  without  the  consent  in  writing  of  the  de- 
fendants' president. 

Among  the  provisions  of  the  by-laws  of  the  defendants  to 


(Supreme  Court,  Massachusetts,  March  Term,  1856.) 
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the  conditions  and  limitations  expressed  in  "  which  the  policy 
was  made  subject  were  the, following:  — 

"  Art.  7.  The  president  shall  attend  daily  at  the  company*8 
office ;  shall  receive  all  applications  for  insurance  ;  shall  examine 
alone,  or  jointly  with  any  director,  all  the  buildings  or  other 
property,  in  the  city  of  Boston,  which  may  be  proposed  to  be 
insured,  and  fix  the  sum  to  be  taken  thereon,  and  the  rates  of 
insurance ;  and  adjust  and  pay  all  losses,  unless  in  cases  where 
the  opinion  of  the  board  of  directors  is  required.  He  shall  ex- 
hibit to  the  directors,  at  each  monthly  meeting,  a  full  statement 
of  the  affairs  of  the  company,  and  cause  the  same  to  be  re- 
corded. He  may  submit  any  matter  to  the  board  of  directors 
and  ask  their  opinion  thereon,  and  take  the  same  by  vote.*' 

Art.  15.  AU  policies  which  may  issue  from  this  company, 
to  cover  property  previously  insured,  shall  be  void,  unless  such 
previous  insurance  be  expressed  in  the  policy  at  the  time  it 
issues ;  and  when  a  subsequent  insurance  shall  be  made  by  any 
other  company,  or  by  any  person,  on  property  insured  at  this 
office,  without  the  consent  of  the  president,  in  writing,  and  ac- 
cording to  the  terms  in  such  consent  expressed,  it  shall  annul 
the  said  policy  ;  and  the  assured  shall  be  entitled  to  such  return 
of  premium  and  deposit  as  is  provided  in  article  23d." 

"  Art.  26.  These  articles  shall  in  no  case  be  altered,  unless  the 
intended  alteration  shall  have  been  proposed  at  a  meeting  of  the 
company  previous  to  the  one  at  which  it  is  to  be  acted  on,  and 
mentioned  in  the  public  notice  of  such*  meeting ;  and  unless  it 
shall  be  voted  for  by  two  thirds  of  all  the  members  present  at 
that  meeting  :  Provided,  however,  if  any  alteration  shall  be 
deemed  necessary  before  the  next  annual  meeting^  it  may  be 
made  by  the  vote  of  two  thirds  of  the  directors,  upon  the  same 
condition  of  notice  as  is  provided  in  this  article  concerning  the 
company." 

At  the  trial,  before  Bigelow,  J.,  the  plaintiff  admitted  that 
Stone  and  Perry,  after  the  assignment  by  Jackson  to  the  plain- 
tiffs, obtained  other  insurance  on  the  property ;  but  introduced 
evidence  tending  to  show  that  the  defendants,  by  their  president 
and  secretary,  consented  to  the  procuring  of  a  subsequent  insur- 
ance by  Stone  and  Perry  before  the  second  policy  was  made ; 
that  the  subsequent  insurance  was  verbally  notified  to  the  defend- 
ants, and  verbally  assented  to  by  their  president  and  secretary. 
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-who  required  only  that  the  second  policy  should  be  brought  to  the 
office  as  soon  as  possible  for  the  purpose  of  having  such  consent 
indorsed  ;  that  Stone  and  Perry  promised  that  it  should  ,be  done, 
l>nt  did  not  have  time  to  procure  it  before  the  fire  ;  and  that  the 
plaintiff,  after  the  fire,  and  at  the  time  of  demanding  payment  of 
the  loss,  made  a  demand  upon  the  defendants  to  have  such  con- 
sent indorsed  on  that  policy.     The  defendants  introduced  evi- 
dence tending  to  show  that  no  such  consent  was  given.  No 
written  consent  was  proved  or  claimed. 

The  jury,  upon  the  question  being  submitted  to  them,  found 
specially  that  the  defendants'  president  had  verbally  waived  the 
provision  of  the  fifteenth  article  of  their  by-laws,  and  verbally 
assented  to  the  subsequent  insurance.  And  the  judge  reserved 
for  the  whole  court  the  question  whether,  upon  the  foregoing 
facts,  and  the  special  finding  of  the  jury,  the  plaintiff  was  entitled 
to  recover. 

-E.  F.  Hodges  ^  L.  Saltonstall^  for  the  plaintiff. 
G,  W.  Phillips^  for  the  defendants. 

BiGELOW,  J.  The  nature  and  extent  of  the  interest  which  the 
plaintiff  acquired  in  the  policy  declared  on,  by  virtue  of  the  clause 
making  the  amount  due,  in  case  of  loss,  payable  to  S.  S.  Jack- 
son,'' and  the  subsequent  transfer  of  that  interest,  with  the  assent 
of  the  defendants,  by  Jackson  to  the  plaintiff,  are  fully  stated  and 
explained  in  the  recent  case  of  Fogg  v.  Middlesex  Mutiuil  Fire 
Ins.  Co.  10  Cush.  846.^  According  to  the  principles  there  laid 
down,  with  the  soundness  of  which  we  are  entirely  satisfied,  the 
legal  effect  of  thb  clause  is,  that  the  defendants  agree  that  the 
plaintiff  shall  recover  whatever  the  persons  originally  insured  by 
the  policy  may  be  entitled  to  receive  in  case  of  loss ;  but  it  is 
only  a  contingent  order  or  assignment  of  what  may  become  due 
under  the  contract,  and  not  an  absolute  transfer  by  virtue  of 
which  the  plaintiff  acquired  the  full  rights  of  an  assignee  of  a, 
chose  in  action.  The  original  contract  with  Stone  and  Perry  still 
subsisted.  It  was  their  interest  in  the  premises  which  was  in- 
sured. The  plaintiff  stands  and  must  claim  in  their  right  as  the 
party  insured,  and  not  in  his  own.  It  is  only  what  they  have  a 
right  to  receive  under  the  contract  that  is  payable  to  him.  If, 
therefore,  by  reason  of  any  act  of  theirs,  before  the  loss  happened, 
the  policy  was  rendered  void,  their  right  to  recover  is  destroyed, 
and  there  being  no  loss  under  the  policy  for  which  the  defendants 

1  ArUe,  vol.  3,  p.  419. 
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are  liable,  the  plaintiff  cannot  recover.  The  contingency,  on 
which  his  claim  against  the  defwdants  was  to  arise,  has  not 
occurred. 

Such  being  the  rights  of  the  parties  under  the  contract,  it  is 
clear,  upon  the  facts  in  this  case,  that  the  policy  was  annulled 
under  the  fifteenth  article  of  the  by-laws,  by  reason  of  the  sub- 
sequent insurance  procured  by  Stone  and  Perry  on  the  prop- 
erty, without  the  assent  of  the  president  of  the  corporation  in 
writing ;  unless  the  waiter  of  such  written  assent  by  the  presi- 
dent, and  his  verbal  consent  to  such  subsequent  insurance,  as 
found  by  the  jury,  operate  to  set  aside  this  provision  in  the  by- 
laws as  to  this  particular  policy,  and  render  the  contract  valid, 
notwithstanding  by  its  express  terms,  as  well  as  by  the  clause  in 
the  by-laws,  it  would  be  otherwise  void.  But  the  difficulty  in 
maintaining  the  plaintiff^s  position  on  this  part  of  the  case  is,  not 
only  that  it  attempts  to  substitute  for  the  written  agreement  of 
the  parties  a  verbal  contract,  but  that  there  is  an  entire  absence 
of  any  authority  on  the  part  of  the  president  to  make  such 
waiver,  or  give  such  verbal  assent.  He  was  an  agent,  with  pow- 
ers strictly  limited  and  defined)  and  could  not  act  so  as  to  bind 
the  defendants  beyond  the  scope  of  his  authority.  Story  on 
Agency,  §§  127,  188.  Salem  Bank  v.  Gloucester  Bank^  17 
Mass.  29.  By  article  fifteenth  of  the  by-laws,  his  power  to  as- 
sent to  a  subsequent  insurance  was  expressly  confined  to  giving 
such  assent  in  writing.  In  ord^  to  guard  against  the  danger  of 
over  insurance,  the  corporation  might  well  require  that  any  assent 
on  their  part  to  further  insurance  on  property  insured  by  them 
should  be  given  by  the  deliberate  and  well  considered  act  of  their 
president  in  writing,  and  not  be  left  to  the  vagueness  and  uncer«> 
tainty  of  parol  proof.  The  whole  extent  and  limit  of  the  presi- 
dent's authority  in  this  respect  were  set  forth  in  the  by-laws 
attached  to  the  policy  in  the  present  case,  and,  as  the  evidence 
'shows,  were  fully  known  to  the  assured.  Worcester  Bank  v, 
Hartford  Fire  Ins.  Co.  11  Cush.  266.^  Lee  v.  Moward  Fire  Ins. 
Co.  3  Gray,  689,  694.^ 

Nor  is  this  the  only  restriction  on  the  power  of  tixe  president 
He  had  no  authority  to  wiuve  any  by-law  of  this  corporation. 
By  Rev.  Sts.  c.  87,  §  24,  and  c.  44,  §  1,  the  corporation  alone  had 
power  to  establish  by-laws  "  for  thdr  own  government,  and  for 
the  due  and  orderly  conducting  of  their  affairs."    By  article 


^  Ante,  Yol.  3,  p.  589. 
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twenty-sixUi,  it  is  expressly  provided  that  the  by-laws  shall  in 
DO  case  be  altered,''  unless  previous  notice  of  such  intended  altera^ 
tioD  be  given  as  therein  prescribed,  and  it  shall  be  voted  for  by 
two  thirds  of  all  the  members  present  at  that  meeting."  If  the 
argument  dt  the  plaintiff  should  be  carried  out  to  its  legitimate 
result,  it  would  give  to  the  president  the  right,  in  any  case,  to 
suspend  or  change  the  by-laws,  by  his  verbal  act,  and  at  his 
pleasnre.    This  he  clearly  had  no  power  to  do. 

We  are,  therefore,  of  opinicm  that  the  finding  of  the  jury  does 
not  render  the  policy  valid ;  but  that  it  was  annulled  by  the  sub- 
sequent insurance  obtained  by  the  assured  without  the  written 
assent  of  the  president.  JudgmetUfor  the  dtfendanU. 


Ephbatm  Nutb  jas.  Hamilton  Mutual  Insurance  Co. 

(Supreme  Court,  Ksssaclinsetts,  March  Term,  1856.) 

Bjf^.  —  Place  of  Suit 

A  plftintiff  who,  in  a  declaration  against  an  insoranoe  company  on  a  policy  issaed  hj  them 
a  name  other  than  their  own,    sabject  to  the  provisions,  conditions,  and  limitation  of 

the  by-laws  of  said  company,''  avers  that  the  policy  was  so  issaed  (which  is  admitted 

by  the  defendants  in  their  answer),  is  bound  by'the  valid  provisions  of  the  charter  and 

by-laws  of  the  defendaqts. 
A  provision  of  a  bjr-law  of  a  mntoal  fire  insurance  company,  to  which  their  policies  are 

expcested  to  be  saibject,  that  any  suit  on  a  policy  shall  be  brooght  in  the  county  where 

ths  company  are  established,  is  not  binding  on  the  assured. 

Shaw,  C.  J.  The  defence  to  this  action,  on  a  policy  entered 
into  by  a  mutual  fire  insurance  company,  is,  that  by  the  terms  of 
tlie  policy  the  contract  was  that  the  suit  should  be  brought  at  a 
proper  court  in  the  county  of  Essex,  within  four  months  after  the 
determination  by  the  directors  that  nothing  was  due  to  the  plain- 
tiff upon  the  loss  claimed.  By  a  comparison  of  dates  it  appears 
that  this  suit  was  brought  within  four  months ;  but  it  was  brought 
in  the  county  of  Suffolk,  and  not  in  the  county  of  Essex ;  and  on 
that  ground  the  court  of  common  pleas  held  that  the  action  could 
not  be  maintained.  The  correctness  of  that  ruling  is  the  sole 
question  now  presented  to  this  court. 

In  cases  recently  determined,  it  has  been  held  that  a  stipida- 
tion  in  a  policy  of  insurance,  or  in  a  by-law  constituting  in  legal 
effect  part  of  such  policy,  by  way  of  condition  to  their  liability, 
that  no  recovery  shall  be  had  unless  a  suit  is  commenced  within  a 
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certain  time  limited,  was  a  valid  condition,  and  that,  unless  com- 
plied with,  the  plaintiffs  were  not  entitled  to  recover.  Oray  v. 
Hartford  Fire  Ins.  Co.  1  Blatchf.  C.  C.  380 ;  Wilson  v.  JStfui 
Ins.  Co.  27  Verm.  99.  In  this  case  it  is  strenuously  insisted  that 
a  stipulation,  that  an  action  shall  be  brought  in  a  particular 
county,  where  by  law  it  may  be  brought,  is  strictly  analogous, 
and  ought  to  be  enforced  as  a  condition  precedent  by  a  court 
which,  without  such  stipulation  and  condition,  would  clearly  have 
jurisdiction  of  the  subject  matter  and  of  the  parties. 

A  preliminary  objection  is  taken  here,  in  the  argument  for  the 
plaintiff,  that  the  plaintiff  is  not  bound  by  the  by-laws  annexed 
to  the  policy,  because  they  are  not  in  fact,  and  do  not  purport  to  be 
the  by-laws  of  the  Hamilton  Insurance  Company,  but  of  another 
corporation  denominated  the  Manufacturers'  Insurance  Company. 
This  is  founded  on  the  peculiar  and  remarkable  form  of  this 
policy.-  The  policy  appears  throughout  to  be  the  act  of  the 
Manufacturers'  Insurance  Company,  which  would  seem  to  be 
another  corporation ;  and  the  name  of  the  Hamilton  Company 
nowhere  appears  in  the  policy,  except  the  single  word  "  Hamil- 
ton "  on  a  symbolical  device  on  the  face  of  the  policy  in  the  form 
of  a  coat  of  arms.  And  it  is  true  that,  on  the  face  of  the  policy, 
the  terms  "  by-laws  of  said  company  "  would  appear  to  mean 
those  of  the  Manufacturers'  Company ;  and  so  the  term  "  said 
company  "  is  used  throughout  the  instrument. 

But  the  decisive  answer  seems  to  be,^  that  unless  the  Hamilton 
Company  are  the  corporation  with  whom  the  plaintiff  contracted, 
he  has  no  cause  of  action,  and  the  argument  for  the  plaintiff 
would  state  his  case  out  of  court.  The  plaintiff,  in  his  declara- 
tion, avers  that  the  defendants,  by  the  name  of  the  Manufac- 
turers' Insurance  Company,  made  the  policy.  If  so,  they  have 
simply  adopted  another  name  as  the  designation  of  the  Hamilton 
Company  ;  and  then  it  follows,  that  the  "  said  company  "  means 
the  company  contracting,  and  "  their  by-laws  "  are  those  of  the 
Hamilton  Company,  in  reference  to  and  conformity  with  which 
the  contract  on  both  sides  was  made.  The  Hamilton  Company 
admit  this  policy  to  be  their  contract,  but  deny  the  breach  ;  and 
this  is  the  issue  with  them,  in  which  the  plaintiff,  joins. 

The  cause  of  this  peculiar  form  of  policy,  on  taking  the  policy 
and  by-laws  together,  appears  plainly  enough ;  the  by-laws  direct 
that  the  risks  of  the  Hamilton  Company  shall  be  divided  into 
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four  classes,  to  be  called  "  the  Farmers',"  **  the  Citizens',"  "  the 
Merchants',"  and  **  the  Manufacturers'  Insurance  Company '' ;  so 
&SLt  in  effect  this  is  the  policy  of  the  Hamilton  Company,  insur- 
ing the  plaintiff's  property  in  that  class  of  risks  called  the  Manu- 
facturers' Insurance  Company  ;  and  the  name  used  in  the  policy 
does  not  designate  a  corporation,  but  a  class  of  risks  in  the  Hamil- 
ton Company.  It  seems  to  be  an  inconyenient  and  awkward 
arrangement,  by  which,  in  the  form  of  their  contracts,  they  re- 
nounce their  own  corporate  name,  usually  the  very  test  of  cor- 
porate identity,  and  adopt  what  on  the  face  of  it  would  appear 
to  be  the  name  of  another  corporation.  But  when  the  plaintiff 
allies  that  the  Hamilton  Company  did  thus  make  this  contract 
by  such  name,  that  the  policy  annexed  is  their  policy,  regardless 
of  the  name ;  and  the  defendants,  being  served  with  process, 
come  into  court  and  admit  it,  and  tender  an  issue ;  and  the  plain- 
tiff takes  issue  with  them  on  the  question  of  breach  and  dainages ; 
no  question  is  presented  to  this  court  on  the  subject.  It  follows 
conclusively  that  the  policy,  being  the  act  and  contract  of  the 
Hamilton  Company,  the  charter  and  by-laws  of  the  said  com- 
pany," referred  to  in  the  policy,  are  their  charter  and  by-laws, 
and  are  those  stated  at  length  on  the  back  of  said  policy. 

It  is  the  Hamilton  Mutual  Insurance  Company,  of  which  the 
plaintiff,  by  force  of  his  application  and  by  the  acceptance  of  his 
policy,  became  a  member,  with  the  usual  rights  and  powers  of  a 
corporator.  By  this  fact,  as  well  as  by  the  definite  reference  in 
the  policy  itself,  we  think  the  plaintiff  as  well  as  the  defendants 
were  bound  ;  and  that  their  rules  are  to  be  regarded  in  construing 
the  policy,  as  if  they  were  embodied  in  it.  The  clause  in  the 
policy  is,  that  the  company  do  promise  and  agree  to  insure  him 
against  loss  or  damage  by  fire,  subject  to  the  provisions,  condi- 
tions, and  limitations  of  the  charter  and  by-laws  of  said  company." 

The  provision  on  which  this  defence  depends  is  found  in  arti- 
cle 22d  of  the  by-laws.  Aiter  providing  that  notice  of  loss  shall 
be  given,  and  that  thereupon  the  directors  shall  proceed  to  deter- 
mine whether  any  loss  has  occurred  for  which  the  company  are 
liable,  and,  if  so,  ascertain  the  amount,  it  provides  that,  if  the 
assured  do  not  acquiesce  in  such  determination,  as  to  the  liability 
or  the  extent  of  it,  and  both  parties  do  not  agree  to  refer,  as  they 
may,  the  assured  may,  within  four  months  after  such  determi- 
nation, but  not  after  that  time,  bring  an  action  at  law  against  the 
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company  for  the  loss  claimed,  tohich  action  shall  be  brought  at  a 
proper  court  in  the  county  of  Essex.^' 

Here  are  no  negative  words,  and,  strictly  speaking,  no  stipula- 
tion that  the  action  shall  not  be  brought  elsewhere,  unless  they 
are  implied  by  the  term  shall  be  brought "  in  Essex.  These 
words  were  not  necessary  to  give  the  assured  a  remedy,  because 
without  them  it  is  conceded  diat  they  would  have  a  remedy  at 
common  law,  as  in  all  cases  of  breach  of  contract,  for  which  no 
stipulation  is  necessary.  In  this  respect  the  case  di£Eers  essen- 
tially from  that  of  Boynton  v.  Middlesex  Mutual  Fire  Ins,  Co. 
4  Met.  212.^  There  it  was  provided  by  the  act  of  incorporation, 
which  has  all  the  force  and  e£Eect  of  a  general  law,  that  in  case 
the  directors  should  find  the  company  liable  and  award  a  certain 
sum,  and  the  assured  should  not  acquiesce,  but  be  dissatisfied  with 
the  amount,  the  action  should  be  brought  in  the  county  of  Mid- 
dlesex. In  sudi  case,  the  action  to  be  brought  was  in  the  nature 
of  an  appeal  from  the  decision  of  the  directors,  as  in  a  case  of  al- 
lowance or  disallowance  of  a  debt  by  commissioners  of  insolvency 
on  the  estates  of  deceased  persons,  or,  under  the  insolvent  laws, 
in  the  case  of  a  claim  against  a  living  insolvent  debtor  ;  and  the 
l^islature  might  rightfully  regulate  the  time  and  mode  of  enter- 
ing and  prosecuting  such  appeal ;  and  as  the  law  gave  a  new 
and  specific  right  in  such  case  of  dissatisfaction  with  the  amount 
awarded,  and  pointed  out  a  specific  remedy,  by  a  well  known  rule 
of  law,  the  specific  remedy  must  be  pursued.  But  it  was  abo 
held,  in  that  case,  that  as  the  directors  had  determined  that  the 
company  were  not  liable,  and  had  awarded  noUiing,  it  was  not 
the  specific  case  of  the  statute,  and  that  the  assured  were  remit- 
ted to  their  remedy  at  law,  by  action  in  either  of  the  counties 
where,  by  general  law,  it  might  be  brought. 

Upon  the  particular  question  here  presented,  the  court  are  of 
opinion  that  there  is  an  obvious  distinction  between  a  stipulation 
by  contract  as  to  the  time  when  a  right  of  action  shall  accrue  and 
when  it  shall  cease,  on  the  one  hand  ;  and  as  to  the  forum  before 
which,  and  die  proceedings  by  which  an  action  shall  be  com- 
menced and  prosecuted.  The  one  is  a  condition  annexed  to  the 
acquisition  and  continuance  of  a  legttl  right,  and  depends  on 
contract  and  the  acts  of  the  parties ;  the  other  is  a  stipulation 
concerning  the  remedy,  which  is  created  and  regulated  by  law. 
Perhaps  it  would  not  be  easy  or  practicable  to  draw  a  line  of  dis- 
^  AnU,  YoL  s,  p.  181.  • 
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tinction,  precise  and  accurate  enough  to  govern  all  these  classes 
of  cases,  because  the  cases  run  so  nearly  into  each  other ;  but 
we  think  the  general  distinction  is  obvious. 

The  time  within  which  money  shall  be  paid,  land  conveyed,  a 
debt  released,  and  the  like,  are  all  matters  of  contract,  and  de- 
f&ki  on  the  will  and  act  of  the  parties ;  but  in  case  of  breach, 
the  tribunal  before  which  a  remedy  is  to  be  sought,  the  means 
and  processes  by  which  it  is  to  be  conducted,  affect  the  remedy, 
and  are  created  and  r^ulated  by  law.  The  stipulation  that  a 
contracting  party  shall  not  be  liable  to  pay  money,  or  perform 
any  other  collateral  act,  before  a  certain  time,  is  a  r^ulation  of 
tiie  right,  too  familiar  to  require  illustration ;  a  stipulation,  that 
his  obligation  shall  cease  if  payment  or  other  performance  is  not 
demanded  before  a  certain  time,  seems  equally  a  matter  affecting 
the  right.  A  stipulation,  that  an  action  shall  not  be  brought 
after  a  certain  day  or  the  happening  of  a  certain  event,  although, 
in  words,  it  may  seem  to  be  a  contract  respecting  the  remedy,  yet 
it  is  80  in  words  only ;  in  legal  effect  it  is  a  stipulation  that  a 
right  shall  cease  and  determine  if  not  pursued  in  a  particular  way 
within  a  limited  time,  and  then  it  is  a  fit  subject  for  contract, 
affecting  the  right  created  by  it. 

But  the  remedy  does  not  depend  on  contract,  but  upon  law, 
generally  the  lex  fori^  regardless  of  the  lex  loci  contractus^  which 
T^olates  the  construction  and  legal  effect  of  the  contract. 

Suppose  it  were  stipulated  in  an  ordinary  contract,  that  in  case 
of  breach  no  action  shall  be  brought ;  or  that  the  party  in  de- 
fanlt  shall  be  liable  in  equity  only  and  not  at  law,  or  the  reverse ; 
that  in  any  suit  to  be  commenced  no  property  shall  be  attached 
on  mesne  procees  or  seized  on  execution  for  the  satisfaction  of  a 
judgment,  or  that  the  party  shall  never  be  liable  to  arrest ;  that, 
in  any  suit  to  be  brought  on  such  contract,  the  party  sued  will 
confess  judgment,  or  will  waive  a  trial  by  jury,  or  consent  that 
the  report  of  an  auditor  appointed  imder  the  statute  shall  be 
final,  and  judgment  be  rendered  upon  it,  or  that  tiie  parties  may 
he  witnesses,  or,  as  the  law  now  stands,  that  the  plaintiff  will 
not  offer  himself  as  a  witness ;  that  when  sued  on  the  contract, 
the  ddfendant  will  not  plead  the  statute  of  limitations,  or  a  dis- 
charge in  insolvency  ;  and  many  others  might  be  enumerated :  is 
it  not  obvious  that,  althou^  in  a  certain  sense  these  are  rights  or 
privileges  which  the  party,  in  the  proper  time  and  place,  may 
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give  or  waive,  yet  a  compliance  with  them  cannot  be  annexed  to 
the  contract,  cannot  be  taken  notice  of  and  enforced  by  the  court 
or  tribunal  before  which  the  remedy  is  sought,  and  cannot  there- 
fore be  relied  on  by  way  of  defence  to  the  suit  brought  on  the 
.  breach  of  such  contract  ? 

We  do  not  mean  to  say  that  many  of  these  are  stipulations 
which  it  would  be  unlawful  to  make,  or  void  in  their  creation,  if 
made  on  good  consideration,  or  that  they  do  not  become  execu- 
tory contracts  upon  which  an  action  would  lie,  and  upon  which 
damages,  if  any  were  sustained,  might  be  recovered.  Still  they 
would  not  be  conditions  annexed  to  the  contract,  to  defeat  it  if 
not  complied  with,  and  so  to  be  used  by  way  of  defence  to  an  ac- 
tion upon  it. 

This  seems  to  have  been  the  distinction  taken  in  the  latest 
English  case  cited  at  the  bar.  Livingston  v.  Ralli^  5  EL  &  BL 
132.  The  point  decided  there  was,  that,  though  an  agreement 
to  submit  a  difference  arising  on  a  contract  to  arbitration  is  not 
a  good  plea  in  bar  to  an  action  on  such  contract,  the  breach  of 
it  may  be  a  good  ground  of  action. 

It  is  true  that  a  covenant  never  to  sue  after  the  breach  of  a 
contract,  though  a  stipulation  respecting  the  remedy  to  be  pur- 
sued, may  be  allowed  as  a  bar  to  an  action  upon  it ;  but  this  is 
upon  the  ground  that  a  covenant  never  to  sue  is,  in  legal  effect, 
equivalent  to  a  release,  and,  to  avoid  circuity  of  action,  may  be 
pleaded  by  way  of  release. 

The  distinction  between  that  which  is  matter  of  contract  and 
may  be  a  proper  subject  of  consideration,  to  be  applied  in  ex- 
pounding it,  making  it  what  it  is,  and  to  be  applied  to  the  con- 
struction of  it,  whenever  and  wherever  it  is  to  be  enforced  ;  and 
that  which  is  matter  of  remedy  regulated  by  law,  the  law  of  the 
place  where  the  remedy  is  sought,  is  recognized  and  stated  in  an 
early  case  of  our  own.    Pearsall  v.  Dwight^  2  Masts.  84. 

Supposing,  then,  the  rule  to  be  well  settled  by  principle  and 
authority,  that  a  stipulation  is  valid  which  provides  that  no  ac- 
tion shall  be  brought  unless  commenced  within  a  specified  time, 
which  appears  to  us  to  be  equivalent  to  a  condition  in  the  con- 
tract, that  aJl  liability  shall  cease  and  determine  unless  the  claim 
upon  it  is  made  by  an  action  within  the  time  limited,  and  at- 
taches to  the  contract  itself,  still,  in  our  opinion,  there  is  not 
such  an  analogy  between  that  and  the  stipulation  as  to  the 
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forum  in  which  a  suit  shall  be  commenced,  that  the  one  can  be 
taken  as  an  authority  for  the  other.  Upon  the  grounds  stated, 
we  think  the  two  cases  stand  upon  very  different  reasons. 

Supposing  the  words  in  the  by-law,  which  action  shall  be 
brought  at  a  proper  court  in  the  county  of  Essex,"  be  deemed 
equivalent  to  a  n^ative  provision,  that  no  action  shall  be  brought 
in  any  other  county,  —  of  which  we  give  no  opinion,  —  we  are 
Dot  aware  of  any  authority  bearing  upon  the  question  that  such 
stipulation  or  condition  can  be  regarded  as  a  condition  of  the  con- 
tract, or  that  a  non-compliance  with  it  will  be  a  defence  to  the 
action  before  a  court  having  jurisdiction  of  the  subject  matter 
and  of  the  parties. 

In  recurring  to  the  full  and  elaborate  written  argument  of  the 
defendant's  counsel,  we  find  no  authority  upon  this  part  of  the 
case.  In  referring  to  the  case  of  Boynton  v.  Middlesex  Mutual 
Fire  Ins.  Co.  4  Met.  212,  which  we  have  already  alluded  to,  it 
is  urged,  on  the  authority  of  Holden  v.  James^  11  Mass.  396,  in 
which  a  special  statute  of  limitations  (which  was  a  strictly  pri- 
vate act)  was  held  unconstitutional,  that  the  ground  on  which 
the  court  decided  must  have  been  the  contract  of  the  parties, 
and  not  the  law  of  the  land.  But  the  court,  in  4  Met.  215, 
cite  Rev«  Sts.  c.  2,  §.  8,  directing  that  all  acts  of  corporations  shall 
be  deemed  public  acts.  If  so,  they  are  the  law  of  the  land,  con- 
trolling, and,  as  far  as  they  go,  repealing  other  public  acts. 
Whether  this  ground  was  correct  or  not,  it  was  that  on  which 
the  court  decided,  and  the  case  therefore  \a  not  an  authority  for 
giving  a  Uke  effect  to  matters  of  mere  contract. 

In  a  certain  sense  all  persons  are  said  to  be  parties,  and  as- 
sent to  the  laws  of  the  government  to  which  they  owe  allegiance  ; 
Budi  laws  are  binding  on  them,  and  enter  into  and  make  part  of 
every  agreement  which  such  persons  make.  But  we  are  speak- 
ing of  the  knowfi  and  familiar  distinction  between  contracts  be- 
tween parties  in  paisy  which  are  binding  on  them  because  they 
have  80  agreed  ;  and  duties  created  by  law,  which  are  binding 
on  parties  because  they  are  law,  and  do  not  derive  their  force 
from  contract. 

A  party  is  barred  by  the  statute  of  limitations,  not  because  he 
has  80  agreed,  but  because  such  is  the  positive  law,  the  lex  forij 
the  aid  of  which  he  is  seeking  to  obtain  his  rights.  So  of  arrest 
of  the  person,  sequestration  of  goods,  levy  on  lands,  and  the  like  ; 
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the  plaintiff  does  not  derive  his  right  to  the  use  of  these  means 
from  the  agreement  of  the  contractor,  but  from  the  positive  law 
which  gives  him  the  remedy,  and  the  means  of  obtaining  satisfac- 
tion, incident  thereto. 

Most  of  the  cases  cited,  both  English  and  American,  are  con- 
ditions annexed  to  the  contract:  such  as  bringing  the  action 
within  a  certain  time,  procuring  certificates  of  church-wardens, 
magistrates,  or  others,  practising  no  fraud,  making  seasonable  and  • 
true  representations  of  loss,  and  the  like ;  as  such,  they  are  mod- 
ifications of  the  contract,  not  of  the  remedy. 

We  place  no  great  reliance  upon  considerations  of  public 
policy,  though,  as  far  as  they  go,  we  think  they  are  opposed  to 
the  admission  of  such  a  defence.  The  rules  to  determine  in 
what  courts  and  counties  actions  may  be  brought  are  fixed,  upon 
considerations  of  general  convenience  and  expediency,  by  gen- 
eral law  ;  to  allow  them  to  be  changed  by  the  agreement  of  par- 
ties would  disturb  the  symmetry  of  the  law,  and  interfere  with 
such  convenience.  Such  contracts  might  be  induced  by  consider- 
ations tending  to  bring  the  administration  of  justice  into  disre- 
pute ;  such  as  the  greater  or  less  intelligence  and  impartiality  of 
judges,  the  greater  or  less  integrity  and  capacity  of  juries,  the 
influence,  more  or  less,  arising  from  the  personal,  social,  or  po- 
litical standing  of  parties  in  one  or  another  county.  It  might 
happen  that  a  mutual  insurance  company,  in  which  every  holder 
of  a  policy  is  a  member,  and  of  course  interested,  would  embrace 
so  large  a  part  of  the  men  of  property  and  business  in  the  county, 
that  it  would  be  difficult  to  find  an  impartial  and  intelligent 
jury.  But,  as  already  remarked,  these  considerations  are  not 
of  much  weight.  The  greatest  inconvenience  would  be  in  re- 
quiring courts  and  juries  to  apply  different  rules  of  law  to  differ- 
ent cases,  in  the  conduct  of  suits,  in  matters  relating  merely  to 
the  remedy,  according  to  the  stipulations  of  parties  in  framing 
and  diversifying  their  contracts  in  regard  to  remedies. 

The  law  fixing  the  rate  of  interest  is  cited  as  an  illustration 
of  the  point,  that,  though  the  law  has  fixed  the  rate  of  interest, 
yet  parties  may  vary  it  by  contract,  and  take  a  less  interest. 
Undoubtedly  they  may.  But  take  the  whole  statute  together ; 
what  are  its  objects  ?  Manifestly  two :  first,  to  fix  a  rate  of  in- 
terest where  the  parties  have  made  no  agreement  as  to  the  rate ; 
secondly,  to  fix  a  rate  beyond  which  a  creditor  cannot  take  or 
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leoeiye  interest  with  impanity.  The  contract  is  not  void,  as  for- 
merly ;  but  the  creditor  suffers  a  penalty  for  it.  These  objects 
are  effectually  accomplished  by  the  provisions  of  the  statute, 
and  no  more-  Rev.  Sts.  c.  85,  §  2  ;  St.  1846,  c.  199.  Of  course 
it  is  not  repugnant  to  these  provisions  for  parties  to  fix  a  rate  of 
interest  by  agreement,  within  this  limit.  This  has  no  analogy 
to  the  present  question. 

There  being  no  authority  upon  which  to  determine  the  case, 
it  most  be  decided  upon  principle.  The  question  is  not  without 
difficulty,  but,  upon  the  best  consideration  the  court  have  been 
able  to  give  it,  they  are  of  opinion  that  it  is  not  a  good  defence 
to  this  action  that  it  was  brought  in  the  county  of  Suffolk,  and 
not  in  the  ioounty  of  Essex ;  and  therefore  that  the  exceptions 
most  be  sustained,  the  verdict  set  aside,  and  a  new  trial  granted. 


Mabtin  L.  Haxl  v8.  People's  Mutual  Fire  Insubance  Co.^ 

(Sopreme  Court,  Massachusetts,  March  Term,  1856.) 
Bouse  of  IBrfame,  —  A^faeent  Buildings^ —  Dkaruufered  QuetHans.  — 

Place  of  Suit. 

A  poliej  of  insurance  upon  a  hotel,  described  in  the  application  (which  is  ezpresslj  made 
t  put  of  the  policy  and  warranty  on  the  part  of  the  assored)  as  occupied  as  such  by  a 
tenant,  and  which  is  in  fact  leased  and  apparently  used  as  a  hotel  at  the  time  of  obtaining 
the  insurance,  is  not  avoided  by  its  being  then  used  by  the  tenant,  without  the  knowledge 
or  consent  of  the  assured,  as  a  house  of  ill-fame. 

In  sn  application,  which  was  expressly  made  a  part  of  the  policy  and  warranty  on  the  part 
of  the  assured,  the  applicant,  in  answer  to  a  request  to  "state  the  relative  situation  as 
to  other  buildings,"  stated  the  distances,  being  respectively  four  and  nineteen  feet,  of 
the  two  nearest  buildings,  and  expressly  agreed  that  the  application  wts  "  a  just,  full, 
and  true  exposition  of  all  the  facts  and  circumstances  in  regard  to  the  condition,  situation, 
valve,  and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  the  appli- 
cant." ffeldf  that  the  failure  to  state  the  direction  of  the  two  nearest  buildings,  or  to 
disclose  other  buildings  a  few  feet  farther  off,  not  known  to  the  applicant,  nor  to  his  agent 
who  made  the  application,  did  not  avoid  the  policy. 

Ihe  iseiung  of  a  policy  upon  an  application,  one  interrogatory  in  which  is  unanswered,  is 
t  waiver  of  that  defect. 

A  condition  of  insurance,  to  which  a  stock  policy  is  made  subject,  that  no  suit  shall  be 
Imoght  thereon  unless  in  the  county  where  the  insurance  company  are  established*  is  not 
binding  on  the  assured. 


AcnoK  OF  CONTBACT  by  an  inhabitant  of  this  oonnty  against 
a  mutctal  &e  insurance  company  established  at  Worcester  by  St. 
184T,  c.  115,  and  anthorized  by  St.  1850,  c.  225,  to  «  make  in- 
soranoe  otherwise  than  on  the  mutual  principle,''  upon  a  stock 
policy  dated  Noyember  24th,  1852,  whereby  they  insured  the 
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plaintiff  for  one  year  two  thousand  dollars,  to  wit,  $1,500  on  his 
Exchange  Hotel  building,  $500  on  stable  and  shed  adjoining, 
situated  No.  248  Purchase  Street,  in  New  Bedford,  Massacha- 
setts."  On  the  face  of  the  policy  were  these  provisions :  This 
insurance  is  predicated  upon  a  survey  filed  in  this  office  as  No. 
2298,  which  survey  is  made  a  part  of  this  policy."  And  it  is 
moreover  declared,  that  this  policy  is  made  and  accepted  in  ref- 
erence to  the  conditions  hereunto  annexed,  which  are  to  be  used 
and  resorted  to  in  order  to  explain  the  rights  and  obligations  of 
the  parties  hereto,  in  all  cases  not  herein  otherwise  specially  pro- 
vided for."  Among  said  conditions  for  insurance  were  the  fol- 
lowing :  — 

1.  Applications  for  insurance  should  be  in  writing,  and  specify 
the  construction  and  materials  of  the  building  to  be  insured,  or 
containing  the  property  to  be  insured ;  by  whom  occupied ; 
whether  as  a  private  dwelling,  or  how  otherwise ;  its  situation 
with  respect  to  contiguous  buildings  ;  and  their  construction  and 
materials." 

4.  A  false  description  by  the  assured,  of  a  building  insured 
or  of  its  contents,  or,  in  a  valued  policy,  an  overvaluation,  shall 
render  absolutely  void  a  policy  issuing  upon  such  description  or 
valuation." 

"  14.  It  is  furthermore  hereby  expressly  provided  that  no  suit 
or  action  of  any  kind  against  said  company,  for  the  recovery  of 
any  claim  upon,  under  or  by  virtue  of  this  policy,  shall  be  sus- 
tainable in  any  court  of  law  or  chancery,  unless  such  suit  or  action 
shall  be  commenced  within  the  term  of  four  months  next  after 
any  loss  or  damage  shall  occur  ;  nor  unless  said  court  be  held  in 
the  county  of  Worcester ;  and  in  case  any  such  suit  or  action  shall 
be  commenced  against  said  company  after  the  expiration  of  four 
months  next  after  such  Iqss  or  damage  shall  have  occurred,  the 
lapse  of  time  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  the  claim  thereby  so  attempted  to  be  en- 
forced." 

"  18.  When  a  policy  is  made  and  issued  upon  a  survey  and 
description  of  certain  property,  such  survey  and  description  shall 
be  taken  and  deemed  to  be  a  part  and  portion  of  such  policy  and 
warranty  on  the  part  of  the  assured." 

The  "  stock,  application,  and  survey  "  filed  in  the  defendants' 
office,  numbered  2298,  was  for  insurance  "  on  the  property  sped* 
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fied,  to  wit,  on  Exchange  Hotel  building,  $1,500  ;  on  stable  and 
shed  adjoining,  $500 ;  *'  and  in  it,  the  applicant  makes  the  fol- 
lowing statements,  and  gives  the  following  answers  to  interrog- 
atories here  put  relating  to  the  risk :  1.  State  the  character  and 
kind  of  the  property  to  be  insured."  Answer.  "  Hotel,  as  above." 
2.  "Where  is  it  situated  ?  "  Answer.  "  No.  248  Purchase  Street, 
New  Bedford,  Massachusetts."  ^^4.  For  what  purpose  is  the 
building  occupied  and  by  whom  ?  "  Answer.  "  As  a  hotel,  by 
Mr.  Holmes."  5.  State  the  relative  situation  as  to  other  build- 
ings." Answer.  "Dwelling  about  four  feet  distant  one  side. 
About  fifteen  feet  to  small  dwelling  and  storehouse."  "  7.  Is 
the  building  to  be  insured  exposed  by  anything  more  hazardous 
than  the  risk  herein  described  ?  If  so,  state  what,  if  within  eighty 
feet"  This  interrogatory  and  several  on  other  matters,  were  not 
answered.  The  only  other  provision  material  to  this  case  was  the 
*  following  statement  in  the  printed  clause  of  the  application,  im- 
mediately preceding  the  plaintiff's  signature  :  "  And  the  said  ap- 
plicant hereby  covenants  and  agrees  with  said  company,  that  the 
foregoing  is  a  just,  full,  and  true  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition,  situation,  value,  and  risk 
of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  the 
applicant."  The  application  was  dated  "  Boston,  November  18. 
1852." 

Trial  at  the  November  term,  1854,  before  Thomas^  J.,  who 
made  a  report  thereof,  of  which  the  application  and  policy  were 
made  parts,  and  the  remainder  of  which  was  as  follows  :  — 

"  The  execution  of  the  policy  was  admitted,  and  there  was  no 
'  question  made  about  the  loss,  or  proof  of  the  loss.  The  defence 
was  misrepresentation  as  to  the  use  to  which  the  insured  build- 
ings were  put ;  and  also  as  to  the  relative  position  of  the  other 
baildings  adjoining  and  in  the  neighborhood.  The  defendants 
also  contended  that  the  suit  was  wrongfully  brought  in  the  county 
of  Suffolk,  but  by  the  terms  of  the  policy  should  have  been 
brought  in  the  county  of  Worcester. 

By  the  original  application  and  survey  it  appears  that,  at  the 
time  of  obtaining  insurance,  the  plaintiff  stated  the  house  insured 
to  be  occupied  by  John  Holmes,  as  a  hotel.  The  defendants  con- 
tended that  this  was  not  true,  but  that  it  was  kept  as  a  house  of 
ill-fame ;  and  they  offered  evidence  tending  to  show  that  such  was 
tbe  fact.   The  defendants  contended  that,  if  this  were  so,  the 
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policy  would  be  invalid,  whether  the  plaintiff  knew  the  fact  that 
the  house  was  so  kept  or  ilot ;  that  the  declaration  in  the  appli- 
cation was  a  part  of  the  policy,  and  constituted  a  warranty  that 
the  house  was  kept  as  a  hotel ;  that,  by  the  fourth  condition  of 
the  policy,  a  false  description  would  render  it  void. 

"  It  further  appeared  that  the  mercantile  firm,  of  which  the 
plaintiff  had  formerly  been  a  member,  received  a  bond  for  con- 
veyance of  the  said  insured  estate,  in  payment  of  a  debt ;  that 
said  bond,  in  the  division  of  the  assets  of  said  firm,  had  been  set 
off  to  the  plaintiff,  and  that,  the  terms  of  the  bond  having  been 
complied  with,  said  estate  was  conveyed  to  the  plaintiff  in  1851 ; 
that  he  had  heretofore  leased  the  same  to  two  or  three  different 
persons ;  that  in  December,  1861,  he  leased  it  to  John  Holmes, 
who  occupied  it  until  the  destruction  of  the  building  by  fire  ;  that 
prior  to  the  insurance  sought  to  be  recovered,  he  had  insured  the 
same  at  two  different  times,  —  once  at  the  Tremont  Insurance 
Company,  and  once  at  the  Pacific  Insurance  Company, —  which 
latter  policy  was  cancelled  at  the  time  the  policy  in  suit  was 
taken  ;  that,  at  the  time  of  said  application,  the  plaintiff  referred 
the  agent  of  the  insurance  company  to  his  partner,  stating  that 
said  partner  knew  most  about  the  estate  ;  and  that  said  p£utoer 
thereupon  made  the  answers  contained  in  the  application. 

"  The  defendants  also  offered  in  evidence  a  plan  of  this  and 
the  neighboring  estates,  for  the  purpose  of  showing  that  the  plain- 
tiff did  not  fully  and  truly  disclose  all  matters  having  a  material 
bearing  upon  the  risk ;  which  plan  is  made  a  part  of  this  report" 
[That  plan  shows  a  "  hotel "  on  Purchase  Street,  four  feet  from 
the  principal  building  on  one  side ;  another  building  and  store- 
house on  the  same  street,  nineteen  feet  off,  on  the  other  side ; 
and  other  buildings  (not  disclosed  in  the  application)  a  few  feet 
further  from  the  buildings  insured,  but  within  eighty  feet 
thereof.] 

"  The  defendants  further  contended  that  the  plaintiff  must  be 
presumed  to  know  the  situation  and  condition  of  his  own  prop- 
erty ;  and  that  if  he  made  incorrect  statements,  or  omitted  to 
state  facts  material  to  the  risk,  it  was  fatal  to  the  policy,  even  if 
the  defendants  did  not  prove  that  they  were  made  or  omitted  in- 
tentionally. 

"  It  also  appeared  that  interrogatory  No.  7  was  not  answered 
at  all ;  and  the  defendants  contended  that  they  had  a  right  to 
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r^ard  no  answer  as  a  negative  answer.  But  the  court  ruled  that 
the  defendants,  having  issued  a  policy  upon  the  application  as  it 
ill,  without  requiring  an  answer,  waived  it. 

^'  The  court  instructed  the  jury,  that  if  they  found  the  house 
was  occupied  as  a  house  of  ill-fame,  and  this  &ct  was  known  to 
the  plaintiff,  or  to  his  agent  who  made  the  representation,  the 
plaintiff  could  not  recover  ;  but  that  if  the  building  was  leased  as 
a  hotel,  and  apparently  used  as  such,  but  was  in  fact  used  by  the 
tenant  as  a  house  of  ill-fame,  without  knowledge  or  consent  of 
the  plaintiff,  such  use  would  not  prevent  a  recovery ;  that,  in 
relation  to  the  relative  situation  of  the  buildings,  if  the  plaintiff 
or  his  agent  knew  of  the  facts,  and  omitted  to  state  them  in  his 
appUcation,  the  plaintiff  could  not  recover ;  that  if  the  facts  were 
not  known  to  the  plaintiff  or  his  agent,  such  omission  would  not 
prevent  a  recovery.    The  jury  found  for  the  plaintiff." 

Shaw,  C.  J.  Though  the  defendants  bear  the  title  of  "Mutual 
Insurance  Company,"  the  present  insurance  made  by  them  to  the 
plamtiff  was  in  the  nature  of  a  stock  policy.  The  execution  of 
Uie  policy  being  admitted,  the  loss  within  the  time,'  and  the  proof 
of  loss,  the  defence  relied  on  was  that  of  misrepresentation  as  to 
the  use  to  which  the  insured  buildings  were  put,  and  the  nature 
and  position  of  other  neighboring  buildings.  Also  that  the  action 
Aould  have  been  brought  in  the  county  of  Worcester,  and  could 
not  be  brought  in  this  county. 

The  insurance  is  for  $2,000 ;  to  wit,  $1,600  on  the  plaintiff's 
hotel  building,  $500  on  stable  and  shed  adjoining,  situated  No. 
248  Purchase  Street,  in  New  Bedford,  Massachusetts.  This  cor- 
responds to  the  description  in  the  application.  The  defendants 
insisted  that  this  was  not  true,  but  that  it  was  kept  as  a  house  of 
ill-fame,  and  offered  evidence  tending  to  show  that  such  was  the 
fact.  And  they  contended  that  if  this  were  so,  the  policy  would 
be  invalid,  whether  the  plaintiff  knew  that  the  house  was  so  kept 
or  not ;  because,  they  insisted,  the  application  was  a  part  of  the 
p(^cy,  and  constituted  a  warranty  that  the  house  was  kept  as  a 
hotel.  The  clause  relied  on  is  in  the  fourth  condition  of  insur- 
ance, that  a  false  description  by  the  assured,  of  a  building  insured, 
shall  render  a  policy  absolutely  void,  issuing  upon  such  descrip- 
tion. 

The  evidence  is  not  stated  ^  but  the  court  instructed  the  jury, 
that  if  they  found  the  house  was  occupied  as  a  house  of  ill-fame, 
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and  that  this  fact  was  known  to  the  plaintiff  or  his  agent  who 
made  the  representation,  the  plaintiff  could  not  recover  ;  but  that 
if  the  building  was  leased  as  ^  hotel,  and  apparently  used  as  such, 
but  was  in  fact  used  by  the  tenant  as  a  house  of  ill-fame,  without 
the  knowledge  or  consent  of  the  plaintiff,  such  use  would  not  pre- 
vent a  recovery.  This,  it  seems  to  us,  was  sufficiently  favorable 
to  the  defendants.  The  inquiry,  it  must  be  considered,  was  as  to 
the  then  description  of  the  building,  not  what  it  was  intended  to 
be  used  for,  nor  whether  it  was  let  on  a  lease  at  will,  or  for  a 
term  of  years.  It  was  truly  described  as  a  hotel,  occupied  by 
Mr.  Holmes,  as  a  hotel,  and  certainly  tliere  was  no  suppression 
of  a  material  fact,  if  not  known  to  the  assured,  which  could  be 
deemed  false.  If  it  was  a  hotel,  and  used  as  a  hotel  at  the  time, 
there  would  be  no  false  representation  if  it  was  used  otherwise 
by  the  tenant,  without  the  lessor's  knowledge  or  consent. 

We  think  the  other  part  of  the  instruction  correct,  as  to  the 
proximity  of  other  buildings.  If  the  insurers  desired  more  exact 
information,  other  questions  should  have  been  put  accordingly. 

The  fact,  that  one  question  was  unanswered,  is  immaterial ;  in 
fact  many  questions  were  not  answered.  The  company,  by  con- 
senting to  make  the  policy  upon  the  application  as  it  was,  waived 
all  claim  to  further  answers. 

On  the  other,  anfl  perhaps  the  principal  point«  on  which  the 
judgment  in  this  case  has  been  suspended,  the  question  has  been 
substantially  decided  in  the  case  of  Nute  v.  Hamilton  Ins.  Co. 
ante^  64.  The  court  were  of  opinion  that  a  stipulation  in  an 
original  contract,  that  in  case  of  breach  the  suit  shall  be  broug}it 
in  a  particular  county,  or,  in  other  words,  that  a  suit  shall  not  be 
brought  in  a  county  in  which  it  is  directed  by  law  to  be  brought, 
is  not  a  proper  matter  of  contract.  After  a  contract  has  been 
made  and  broken,  the  remedy  is  regulated  by  law,  and  of  course 
must  be  governed  by  the  law  of  the  forum  where  the  remedy  is 
sought,  and  not  by  the  law  of  the  place  where  the  contract  is 
made.  Even  if  such  a  stipulation  is  of  any  legal  force,  it  is  an 
executory  contract  only,  and  cannot  be  specifically  carried  into 
effect  and  enforced  by  the  court  having  jurisdiction  of  the  cause 
and  the  parties.  It  is  a  well  settled  maxim  that  parties  cannot, 
by  their  consent,  give  jurisdiction  to  courts,  where  the  law  has 
not  given  it ;  and  it  seems  to  follow  from  the  same  coui^  of 
reasoning,  that  parties  cannot  take  away  jurisdiction,  where  the 
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law  has  given  it.  The  court  are  therefore  of  opinion  that  the 
stipulation  in  one  of  the  conditions  of  this  policy,  that,  in  case  of 
loss,  no  action  shall  be  brought  upon  it  except  in  the  county  of 
Worcester,  is  no  legal  bar  to  an  action  in  this  county,  where  by 
law  the  action  ncught  be  brought  if  no  such  condition  had  been 
made.  Judgment  on  the  verdict  for  the  plaintiff. 


Stokes  vb.  Cox  &  others.^ 

(Exchequer  and  Exchequer  Chamber,  England,  1856.) 

Alterations,  —  Steam-engine. 

Hie  pUintiff  effected  an  insaimnce  with  the  "  Birmingham  Fire  Office/*  by  a  policy  in 
wldch  the  subject  matter  of  insurance  was  thus  described:  On  a  range  of  buildings  of 
three  stories  all  communicating,  comprising  offices,  warehouses,  curriers*  shops,  and 
drying  rooms,  having  a  stock  of  oil  (not  exceeding  one  hundred  gallons)  and  tallow 
(not  exceeding  four  hundred  weight)  deposited  therein ;  part  of  lower  story  of  said  build- 
ing being  used  as  a  stable,  coach-house,  and  boiler-house  :  no  steam-enffine  employed  on 
the  premises  :  the  steam  Jrom  the  said  boiler  being  used  for  heating  water  and  warming  the 
tkops.  Brick  and  tiled  or  slated.  N.  B.  The  process  of  melting  tallow  by  steam  in  said 
boiler-house,  and  the  use  of  two  pipe  stoves  in  said  building  are  hereby  allowed;  but 
it  is  warranted  that  no  oil  be  boiled,  nor  any  process  of  japanning  leather  be  carried  on 
therein,  nor  in  any  building  adjoining  thereto.*'  The  descriptions  of  insurance  were 
fourfold,  "Common,**  "  Hazardous,'*  "Doubly  Hazardous,**  and  '*  Special  Risks;  **  and 
the  policy  stated  that  "  when  insurances  deemed  special  risks  are  proposed,  the  most 
particular  specifications  of  the  property,  and  all  circumstances  attending  the  same,  will 
be  required;  l>ut  all  which  special  risks  must  be  particularized  on  the  policy,  to  render 
the  same  valid  or  in  force.**  One  of  the  conditions  indorsed  on  the  policy  provided 
that,  If  after  the  assurance  shall  have  been  effected,  the  risk  shall  be  increased  by  any 
alteration  of  the  materials  composing  the  building,  or  by  the  erection  of  any  stove,  coal- 
kel,  kiln,  furnace,  or  the  like,  the  introduction  of  any  hazardous  process,  the  deposit  of 
•oy  hazardous  goods,  the  making  of  any  hazardous  communication,  or  by  any  other 
alteration  of  circumstances,  and  the  particulars  of  the  same  shall  not  be  indorsed  on  the 
^licy,  and  a  proportionate  higher  premium  paid  (if  required)  such  insurance  shall  be  of 
no  force.  The  insurance  in  question  was  a  Special  Risk.**  After  the  policy  was 
effected,  the  plaintiff,  without  notice  to  the  defendants,  erected  in  the  stable  the 
machinery  of  a  steam-engine,  which  was  supplied  by  steam  from  the  boiler  mentioned 
in  the  policy,  but  the  risk  was  in  no  way  increased.  The  premises  were  afterwards 
destroyed  by  accidental  fire.  Held  (per  Pollock,  C  B.,  and  Martin,  6.,  dissentiente 
Bramwell,  B.),  that  the  introduction  of  the  steam-engine,  and  use  of  the  steam  gener- 
ated in  the  boiler  to  work  it,  was  a  material  alteration  in  the  subject  matter  insured,  and 
therefore  avoided  the  policy.   But  judgment  reversed  in  the  exchequer  chamber,  infra. 

Declaration  on  a  policy  of  insurancje  sealed  with  the  seals  of 
the  defendants,  being  three  of  the  directors  of  "  The  Birming- 
ham Fire  Office  Company."  The  declaration  set  out  the  policy 
which  (so  far  as  material)  was  as  follows :  — 

"Whereas,  the  following  sums  have  been  paid  by  Stephen  Stokes  &  Co., 
of  Walsall,  Staffordshire,  curriers  and  leather  dressers  :  — 
^  1  Hurl.  &  N.  320  and  533. 
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To  the  Birmingham  Fire  Office  Company,  viz.  : 
Present  pa^'ment  for  premium  from  the  I4th  Novem-  ^  PiMtnt 

ber,  1858,  to  the  25th  December,  1854   £13    7  6  ptymeat. 

*«  Present  payment  for  duty  to  ditto  6  18  9)^*^^^ 

Policy  and  stamp. 

The  receipt  of  which  respective  sums  is  hereby  acknowledged.  And 
WHEREAS,  it  hath  been  agreed  that  the  following  sums  shall  hereafter  be  paid 
yearly  to  the  said  company,  on  the  day  last  aforesaid,  during  the  continuance 
of  this  policy,  viz.: 

**  The  future  annual  payment  for  premium  £12  0  0)  p^^S. 

**  The  future  annual  payment  for  duty  600j£i800 

For  the  insurance  from  loss  or  damage  by  fire,  not  exceeding  in  each  case 
the  sum  or  sums  hereinafter  mentioned,  amounting  to  four  thousand  pounds, 
on  the  property  herein  described,  in  the  place  or  places  hereinafter  particu- 
larized, and  not  elsewhere,  unless  previously  allowed  by  indorsement  of  this 
policy,  viz.  : 

On  a  range  of  buildings  of  three  stories  all  communicating,  situate 
fronting  to  Hatherton  Street  and  Littleton  Street,  Walsall  afore- 
said, comprising  offices,  warehouses,  curriers'  shops  and  dressing 
rooms,  having  a  stock  of  oil  (not  exceeding  one  hundred  gallons) 
and  tallow  (not  exceeding  four  hundred  weight)  deposited  therein, 
part  of  lower  story  of  said  building  being  used  as  a  stable,  coach- 
house, and  boiler-hoQse,  —  no  steam-engine  employed  on  the  prem- 
ises, —  the  steam  from  said  boiler  being  used  for  heating  water 
and  warming  the  shops.    Brick  and  tiled  or  slated    .    .    .    .    .  £800 

"  On  stock  in  trade  therein   3,000 

^  On  fixtures  and  utensils  therein   100 

On  live  and  dead  stock  and  utensils  in  said  stable   80 

On  carriages  in  said  coach-house   20 

£4,000 

N.  B.  The  process  of  melting  tallow  by  steam  in  said  boiler-house,  and 
also  the  use  of  two  pipe  stoves  in  said  building  are  hereby  allowed;  but  it  is 
warranted  that  no  oil  be  boiled,  nor  any  process  of  japanning  leather  be  car- 
ried on  therein,  nor  in  any  building  adjoining  thereto. 

*'  Now  BE  IT  KNOWN,  That  from  the  date  of  these  presents  until  the  day 
above  mentioned,  and  so  long  afterwards  as  the  said  assured  shall  duly  pay, 
or  cause  to  be  paid,  the  said  premium  and  duty  to  the  said  company  at  the 
time  aforesaid,  and  the  acting  directors  of  the  said  company,  for  the  time 
being,  shall  agree  to  accept  the  same,  the  capital,  stock,  and  funds  of  the  said 
company  shall  be  subject  and  liable  to  pay  to  the  said  assured  all  the  damage 
and  loss  which  the  said  assured  shall  suffer  by  fire  on  the  property  herein 
mentioned,  not  exceeding  in  each  case  respectively  the  sums  hereinbefore 
specified,  on  the  property  hereinbefore  set  forth,  according  to  the  tenor  of  Uie 
printed  rates  and  conditions  of  the  said  company  indorsed  on  this  policy." 

Then  followed  a  proviso,  that  the  stock  and  funds  of  the  com- 
pany should  alone  be  answerable  for  demands  under  the  policy. 
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The  printed  rates  and  conditions  indorsed  on  the  policy  were 
(so  far  as  material)  as  follows :  — 

"TABLE  OF  ANNUAL  PREMIUMS  TO  BE  PAID  FOB  INSURANCE. 
**  Common  insurance y  U,  Sd.per  cent, 

BUILDINGS. 

Brick  or  stone  buildings,  having  party  walls  of  brick  or  stone,  and  covered 
with  slate,  tile,  or  metal,  in  which  no  hazardous  process  is  carried  on,  or  any 
quantity  of  oil  or  other  hazardous  goods  deposited,  except  i<yt  private  domestic 
use,  or  stove  with  metal  pipe,  or  any  other  than  common  open  fires  used;  or 
which  buildings  are  not  immediately  adjoining  to  any  building  wherein  a 
luunurdous  trade  is  carried  on,  or  hazardous  goods  deposited. 

"  GOODS. 

**'  Any  description  of  goods  or  stock  of  only  common  hazard,  in  buildings 
not  hazardous  as  above  described. 

"  Hazardous  insurancey  2s.  Bd,  per  eent, 

**  BUILDINGS. 

"  Brick  or  stone  buildii%s,  having  party  walls  of  other  materials  than  brick 
or  stone,  and  brick  and  timber,  and  timber  and  plaister  buildings  covered  with 
slate,  tUe,  or  metal,  and  buildings  not  hazardous  as  before  described  in  which 
any  stove,  coalkel,  kiln,  or  the  like,  is  used,  or  in  which  any  hazardous  process 
is  carried  on,  or  dangerous  goods  deposited. 

"GOODS. 

<t  Musical  instmments,  pictures  (no  one  picture  to  exceed  £lO  in  value 
unless  a  specific  sum  is  insured  thereon),  drawings,  medals,  and  curiosities, 
clocks,  watches,  jewels,  and  trinkets;  and  hemp,  flax,  pitch,  tar,  turpentine, 
resin,  tallow,  camphine,  or  naphtha,  oil,  spirituous  liquors,  and  other  articles 
of  similar  risk;  and  horses,  harness,  carriages,  and  fodder,  in  buildings  not 
hazardous,  ships,  barges,  and  other  vessels  in  harbor  or  dock,  or  on  any 
canal,  or  any  other  inland  navigation,  with  the  goods  on  board  thereof;  and 
stage  wagons  with  their  contents. 

*•  Doubly  hazardous  insurance^  As,  6rf.  per  cent, 

"  BUILDINGS. 

**  Brick  or  stone  bnlldings,  thatched,  in  which  fire  heat  is  used,  or  adjoining 
an7  building  having  fire  heat  used  therein,  and  in  which  no  hazardous  process 
is  carried  on,  or  hazardous  goods  deposited,  and  hazardous  buildings  as  before 
described,  in  which  any  hazardous  process  is  carried  on  or  hazardous  goods 
deposited. 

'*  GOODS. 

China,  glass,  earthenware,  looking-glass,  plates,  pottery,  sculpture,  and 
other  articles,  which,  on  account  of  their  fragility  are  liable  to  destruction  in 
buildings  not  hazardous.  Hazardous  goods  or  stock,  as  before  described,  in 
hazardous  buildings,  and  all  goods  or  stock  not  hazardous,  in  doubly  hazardous 
buildings,  as  before  described. 

"  The  above  rates  of  premium  are  subject  to  variation  according  to  the 
czrcunstances,  and  buildings  or  their  contents,  not  specially  mentioned  in  the 
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Above  table,  will  be  rated  in  conformity  with  the  degree  of  hazard  which  may 
attach  thereto. 


Timber,  or  brick  and  timber  buildings,  thatched,  having  fire  heat  used 
therein,  or  adjoining  to  any  building  in  which  fire  heat  is  used,  or  in  which 
any  hazardous  process  is  carried  on;  or  any  stock  of  lucifer,  congrere,  or 
other  such  like  matches,  or  other  hazardous  goods  deposited, —  and  generally  all 
buildings  or  stock  of  greater  risks  than  is  comprised  in  the  foregoing  descrip- 
tion, under  which  risks  are  included  the  following,  viz.:  — 

The  buildings  and  stocks  of  japanners,  sugar  refiners,  distillers,  musical 
instrument  makers,  calico  printers,  fiax  dressers,  saltpetre  refiners,  dealers  in 
gunpowder,  chemists'  laboratories,  oil,  turpentine, '  and  varnish  makers,  com 
and  other  mills  and  manufactories  having  mill,  steam,  or  engine  work  and 
buildings,  and  stock  of  maltsters  making  high  dried  or  porter  malt,  buildings 
where  other  hazardous  trades  or  processes  are  carried  on,  theatres,  and  places 
of  public  exhibition,  glass-houses,  hot-houses  and  conservatories,  with  their 
contents,  8taii\ed  or  etched  windows  if  of  greater  value  than  20«.,  or  plate- 
glass  windows  if  of  greater  value  than  20«.  per  pane. 

When  insurances  deemed  special  risks  are  proposed,  the  most  particular 
specification  of  the  property,  and  all  circumstances  attending  the  same,  with  a 
ground  plan  of  the  premises,  will  be  required;  but  all  which  special  risks  must 
be  particularized  on  the  policy  to  render  the  same  valid  or  in  force. 

"  No  lucifer,  congreve,  or  other  such  like  matches,  gunpowder,  naphtha, 
camphine,  or  the  l^e,  except  for  private  domestic  purposes,  will  be  allowed  in 
any  of  the  buildings  under  the  first  mentioned  heads  of  insurance;  such  arti- 
cles, as  well  as  the  buildings  in  which  they  are  deposited,  being  the  subject  of 
special  agreement,  and  requiring  to  be  made  known  to  the  office,  and  recog- 
nized on  the  policy,  and  a  proportionate  higher  premium  paid,  otherwise  sudi 
policy  will  be  vitiated  and  of  no  effect. 


n.  The  insured  must  state  his  name,  place  of  abode,  and  occupation,  and 
the  nature  of  the  interest  he  has  in  the  insurance,  whether  as  proprietor, 
trustee,  or  otherwise,  and  must  accurately  describe  the  construction  of  the 
buildings,  and  the  nature  of  the  goods  or  other  property  on  which  the  insur- 
ance is  proposed,  according  to  the  several  distinctions  herein  stated  ;  but  the 
company  will  not  be  liable  for  any  misdescription  of  the  property  insured,  nor 
for  any  insufficiency  of  description  thereof,  howsoever  occasioned,  it  being  the 
interest  and  duty  of  the  insured  to  examine  his  policy  and  advise  the  office  of 
any  informality  appearing  therein.  By  the  regulations  of  the  Act  of  Parlia- 
ment, 9  Greo.  4,  c.  13,  of  which  the  following  is  an  abstract,  it  is  provided, 
*  In  all  cases  a  separate  sum  is  required  to  be  apportioned  to  every  separate 
building  or  division  of  building,  if  separated  by  party  walls;  and  a  separate 
sum  on  the  several  items  of  property  in  each  division.'  Continual  attention 
must  be  paid  to  this  regulation,  as  every  violation  thereof  is  subjected  by  the 
act  to  a  penalty  of  £100 ;  and  it  is  by  the  said  act  provided,  that  any  policy 
issued  not  in  conformity  therewith  shall  be  absolutely  void,  and  of  no  effect. 

If  any  building  contain  any  stove,  coalkel,  kiln,  furnace,  steam- 
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engine,  or  the  Hke,  or  has  at  anjr  one  time  any  quantity  of  oil  or  other  hazard- 
ous or  inflammable  goods,  or  any  gunpowder,  or  fireworks,  or  any  lacifer, 
congreve,  or  other  such  like  matches,  except  such  as  are  required  for  private 
domestic  use,  or  any  process  of  fire  heat  other  than  the  ordinary  risk  of  the 
common  fire  and  ovens  ot  private  houses,  the  same  must  be  inserted  in  the 
policy,  and  if  any  misrepresentation  be  made,  or  if  particular  circumstances 
of  risk  which  attach  thereto  shall  not  be  specially  inserted  in  the  policy,  or  if 
there  be  any  concealment  or  omission  whereby  the  insurance  shall  have  been 
obtained  at  a  lower  premium  than  is  required  by  the  preceding  table  of  pre- 
miums, or  if  the  persons  insured  shall  not  give  notice  of  any  other  insurances 
made  on  the  property  instured,  whether  by  any  previously  existing  policy  of 
this  office,  or  by  any  previous  or  subsequent  insurance  in  any  other  office,  and 
canse  the  same  to  be  indorsed  on  their  policies  by  the  secretary  or  some  other 
aathorized  agent  of  this  company,  such  insurance  shall  be  of  no  force/' 

*'Vn.  Persons  removing  to  other  dwelling-houses,  shops,  or  warehouses, 
or  opening  new  communications,  or  taking  adjoining  premises  into  occupation, 
may  preserve  or  extend  the  benefit  of  their  policies  to  cover  the  goods  and 
stock  therein,  if  the  nature  and  circumstances  of  the  risk  insured  be  not  al- 
tered; and  in  case  of  death  the  interest  in  the  policy  may  be  transferred  to 
the  representative  of  the  party  insured;  but  in  all  the  above  cases  the  policy 
is  not  held  to  be  in  force  imtil  due  notice  of  the  removal,  alteration,  or  death 
be  given  at  the  office,  or  to  some  agent  of  the  company,  and  the  same  allowed 
hy  indorsement  upon  the  policy  by  authority  of  the  company.  If,  after  the 
assurance  shall  have  been  effected^  the  risk  shall  be  increased  by  any  altera- 
tion of  the  materials  composing  the  building,  or  by  the  erection  of  any  stove, 
coaikel,  kiln,  furnace,  or  the  like,  the  introduction  of  any  hazardous  process, 
the  deposit  of  any  hazardous  goods,  the  making  of  any  hazardous  communica- 
tion, or  by  any  other  alteration  of  circumstances,  and  the  particulars  of  the 
same  shall  not  be  indorsed  on  the  policy  by  the  secretary,  or  some  other  agent 
of  &e  company,  and  a  proportionate  higher  premium  paid  (il  required),  such 
uisurance  shall  be  of  no  force." 

The  declaration  then  averred  that  the  plaintiff  was  the  person 
assured  by  the  policy  under  the  style  and  firm  of  Stephen  Stokes 
ft  Co.,  and  was  at  the  time  of  making  the  policy,  and  thence  con- 
tinually until  and  at  the  time  of  the  happening  of  the  loss,  inter- 
ested in  the  insured  premises  to  the  amoimt  of  £4,000  ;  that  the 
annual  premium  and  duty  were  duly  paid  by  the  plaintiff  to  the 
company ;  that  the  policy  at  the  time  of  the  loss  was  in  full 
force ;  that  during  the  continuance  of  the  policy  the  buildings, 
stock  m  trade,  Ac,  iiisured,  were  destroyed  and  damaged  by 
fire,  and  the  plaintiff  thereby  then  sustained  a  loss  to  a  large 
amount,  to  wit,  £490  in  respect  of  the  said  buildings,  and  of 
^2,582  Is.  4d.  in  respect  of  the  said  stock  in  trade ;  and  the 
company  thereupon  became  and  were  liable  to  pay  to  the  plain- 
tiff the  said  amoimts,  or  to  make  good  to  him  his  said  loss,  and 
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folly  to  indemnify  him  for  the  same ;  that  the  plaintiff  has  ob- 
served all  and  singular  the  stipulations,  conditions,  &c.,  to  be  ob- 
served or  performed  on  his  part,  and  all  matters  have  occurred 
and  happened,  &c.,  to  entitie  him  to  have  the  several,  amounts 
paid  to  him,  or  to  have  the  loss  made  good,  &o. ;  that  the  capi- 
tal, stock,  and  funds  of  the  company  are  sufficient  to  pay  to  the 
plaintiff  the  several  amounts,  or  to  make  good  his  loss.  Breach : 
j^hat  the  plaintiff  has  not,  out  of  the  said  stock  and  funds,  been 
satisfied  the  said  amoimts,  or  either  of  them,  but  the  same  are 
wholly  unpaid,  nor  has  he  been  provided  by  the  company  with  a 
like  quantity  of  goods,  &a,  nor  have  the  said  buildings  been  re- 
built or  repaired,  &o. 

Pleas :  First,  that  after  the  making  and  entering  into  the  said 
policy,  and  before  the  happening  of  the  fire  in  the  declaration 
mentioned,  the  risk  was  increased  by  the  erection  by  the  plain- 
tiff, without  the  consent  or  knowledge  and  against  the  will  of  the 
said  company,  of  a  steam-engine  in  and  upon  one  of  the  said 
buildings  mentioned  in  and  insured  by  the  said  policy  (such 
steam-engine  being  an  erection  of  the  like  nature  as  respects  the 
said  policy  and  the  stipulations  therein  contained,  as  a  stove, 
coalkel,  kUn,  or  furnace),  and  by  the  use  and  employment  by  the 
plaintiff,  without  such  knowledge  or  consent  as  aforesaid,  of  the 
said  steam-engine  in  the  said  buildings  from  time  to  time  in 
course  and  for  the  purpose  of  the  said  business ;  and  although 
after  the  erection  of  the  said  steam-engine  and  before  the  said 
fire,  a  reasonable  and  sufficient  time  elapsed  in  that  behalf,  yet 
no  notice  was  given  by  the  plaintiff  to  the  said  company  of  the 
erection,  use,  or  employment  of  the  said  steam-engine ;  nor  was 
the  fact  of  the  said  steam-engine  having  been  erected,  used,  or 
employed  at  any  time  indorsed  on  the  said  policy ;  nor  was  any 
higher  premium  paid  to  the  said  company  in  respect  thereof, 
whereby  the  said  policy  became  and  was  void,  and  is  of  no 
effect. 

Second^  that  after  the  making  and  entering  into  the  said 
policy,  and  before  the  happening  of  the  fire  in  the  declaration 
mentioned,  the  nature  and  circumstances  of  the  risk  insured 
against  were  altered  and  the  risk  increased  by  the  erection,  use, 
and  employment  on  the  said  premises,  without  the  knowledge 
and  consent  of  the  said  company,  of  a  certain  mill,  steam,  or 
engine  work,  which  was  a  spe^al  risk  of  a  different  kind  from, 
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and  more  hazardous  than  the  special  risk  insured  against  by  the 
said  policy.  And  the  defendants  further  say  no  notice  of  the 
said  alterations  was  given  to  the  said  company,  nor  were  the  par- 
ticulars thereof  indorsed  on  the  said  policy,  or  any  premium  paid 
in  respect  thereof. 
Replid^ons,  taking  issue  on  the  pleas. 

At  the  trial,  before  Cresswell,  J.,  at  the  Staffordshire  Spring 
Assizes,  it  appeared  that  in  November,  1858,  the  plaintiff,  who 
was  a  currier  and  leather  dresser,  at  Walsall,  effected  with  the 
Binnin^iam  Fire  Office  the  policy  of  insurance  set  out  in  the 
declaration.  At  that  time  the  state  of  the  premises  and  the  cir- 
comstances  relating  to  them  were  correctly  described  in  the 
policy.  In  June,  1854,  the  plaintiff  erected  in  the  coach-house 
a  bark-mill,-  and  in  the  stable  adjoining  the  machinery  of  a  steam- 
engine,  and  he  conveyed,  by  means  of  pipes,  the  steam  from  the 
boiler  mentioned  in  the  policy  to  the  steam-engine,  which  was 
nsed  for  working  the  mill.  It  was  proved  that  there  was  a 
greater  consumption  of  fuel,  and  that  more  steam  was  generated 
than  before.  No  notice  of  the  erection  of  the  steam-engine  was 
given  to  the  company.  In  December,  1855,  the  premises  were 
accidentally  destroyed  by  fire. 

It  was  submitted,  on  behalf  of  the  defendants,  that  the  altera- 
tion made  in  the  premises,  without  notice  to  the  company,  avoided 
the  policy.  The  jury  found  as  a  fact,  that  the  actual  risk  was 
not  increased  by  Ihe  erection  of  the  steam-engine.  The  learned 
judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendants  to  move  to  enter  a  nonsuit. 

Whatelify  in  last  Easter  term,  obtained  a  rule  nin  accordingly, 
against  which 

EkiUing  ^  H.  J.  Hodgson  showed  cause  in  Trinity  term 
(May  80).  The  plaintifiE,is  entitled  to  retain  the  verdict.  The 
tnie  criterion  is  tlds,  was  the  risk  increased  by  the  introduction 
of  the  steam-engine  on  the  premises  ?  The  jury  have  found 
that  it  was  not.  [FoLLOGK,  C.  B.  If  the  statement  in  the 
policy  aanoimts  to  a  warranty,  not  only  of  the  then  state  of  the 
premises,  but  also  that  no  alteration  shall  be  made,  it  makes  no 
difference  tiiat  the  risk  was  not  increased.  In  that  respect  a 
fire  insurance  resembles  a  marine  insurance ;  if  a  vessel  is  in- 
sored  for  a  particular  voyage,  the  owner  has  no  right  to  send  it 
on  another  voyage,  and  say  that  the  risk  is  not  increased.] 


Digitized  by 


84  Stokbs  v.  Cox,  1  Hurl.        320,  588. 


AltenUions.  —  SteMii-eiigiiie. 

Where  the  parties  intended  that  there  should  be  a  warranty  it 
is  so  expressed,  as  in  the  memorandum,  where  it  is  warranted 
that  no  oil  be  boiled,  or  any  process  of  japanning  leather  be  car- 
ried on.''  The  allegation  in  the  pleas  that  the  risk  was  in- 
creased, is  a  material  part  of  them,  and  must  be  'proved.  [Poir 
LOCK,  C.  B.  Not  if  other  allegations  are  proved  which  constitute 
a  defence.]  In  Sillem  v.  Thornton^  8  E.  &  B.  868,  the  premises 
proposed  to  be  insured  were  described  as  a  house  composed  of 
two  stories;  another  story  was  afterwards  added;  and  it  was 
held  that  the  description  amounted  to  a  warranty  that  the  prem- 
ises corresponded  with  the  description  when  the  policy  was  ef- 
fected, and  to  a  warranty  that  the  assured  would  not,  during  the 
continuance  of  the  risk,  voluntarily  do  anything  to  make  the 
condition  of  the  premises  vary  from  the  description,  so  as  to 
increase  the  liability  of  the  assured.  That  case  proceeded  en- 
tirely on  the  ground  that  the  alteration  necessarily  increased 
the  risk ;  and  it  is  only  an  authority  to  this  extent,  that  here 
the  description  amounted  to  a  warranty  of  the  then  state  of  the 
premises.  [Pollock,  C.  B.  This  was  a  special  risk,"  and  the 
policy  provides  that  where  insurances  deemed  ^  special  risks ' 
are  proposed,  the  most  particular  specification  of  the  property, 
and  all  circumstances  attending  the  same,  will  be  required ;  but 
all  which  ^  special  risks '  must  be  particularized  in  the  policy  to 
render  the  same  valid  or  in  force."]  That  relates  to  the  third 
"  condition,"  which  requires  an  accurate  and  true  description  of 
the  premises  at  the  time  the  policy  is  effected.  The  seventh  con- 
dition relates  to  subsequent  circumstances ;  and  it  provides  that 
if,  after  the  assurance  shall  have  been  effected,  the  risk  »haU 
he  increased  by  any  alteration  of  the  materials  composing  the 
building,  or  by  the  erection  of  any  stove,  coalkel,  kiln,  furnace, 
or  the  like,  &c.,  the  making  of  any  hazardous  communication, 
or  by  other  alteration  of  circumstances,  and  the  particulars  of 
the  same  shall  not  be  indorsed  on  the  policy,  &c.,  such  insur- 
ance shall  be  of  no  force."  The  words,  ^^risk  shall  be  m- 
creased,"  override  all  the  subsequent  statements,  which  are  only 
certain  specified  modes  by  which  risk  is  increased ;  therefore,  by 
the  terms  of  the  contract  (which,  according  to  the  authorities  on 
this  subject,  must  be  read  most  strongly  against  the  assurers), 
no  alteration  will  vitiate  the  policy  unless  it  increases  the  risk. 
In  Qlen  v.  Lewis^  8  Exch.  607,  there  was  an  absolute  prohibi- 
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tion  against  any  alteration  being  made  in  a  building  insured,  or 
any  steam,  steam-engine,  stove,  or  any  other  description  of  fire 
heat  being  introduc^,  unless  notice  thereof  was  given,  and  the 
alteration  allowed  by  indorsement  on  the  policy ;  therefore  it 
made  no  difference  whether  the  risk  was  increased  or  not.  Pirn 
Y.  Beid^  6  Man.  &  G.  1,^  is  an  authority  that  the  condition  which 
requires  a  description  of  the  subject  matter  of  insurance  and  the 
nature  of  the  risk,  has  reference  only  to  the  time  when  the 
policy  is  effected ;  and  that  in  the  absence  of  fraud  the  policy  is 
not  avoided  by  the  circumstance,  that  subsequently  to  the  effect- 
ing of  it,  a  more  hazardous  trade  has  been  carried  on  without 
notice  to  the  insurers.  [Martin,  B.  That  doctrine  was  disap- 
proved of  by  the  court  of  queen's'  bench  in  Sillem  v.  Thornton^ 
3  E.  &  B.  868.]  That  case  depended  on  the  general  law  of  in- 
surance ;  here  the  conditions  must  be  looked  at,  in  order  to  as- 
certain the  terms  of  the  contract.  [Pollock,  C.  B.  The  only 
qaestion  is  whether  the  change  of  circumstances  rendered  the 
policy  void,  the  risk  not  being  in  the  slightest  degree  increased. 
To  put  an  extreme  case :  Suppose  a  person  insured,  under  a  spe- 
cial contract,  premises  in  which  fireworks  were  manufactured,  and 
the  policy  contained  a  provision  that  no  alteration  should  be  made 
in  the  premises  or  business  without  notice,  but  afterwards  the 
premises  were  used  as  an  ice-house,  would  that  vitiate  the  pol- 
icy ?]  No  doubt  it  might  be  made  a  part  of  the  contract,  that  any 
alteration  in  the  state  of  circumstances  should  avoid  the  policy  ; 
but  that  is  not  the  case  here.  The  stipulations  in  this  policy 
are  divided  into  two  parts :  the  first  relates  to  the  description  at 
the  time  the  policy  is  effected,  and  which  is  provided  for  by  the 
third  condition  ;  tiie  second  relates  to  any  subsequent  alteration, 
which  is  provided  for  by  the  seventh  condition.  The  scale  of 
diarges  increases  in  proportion  to  the  risk ;  but  the  argument  on 
^  other  side  would  go  to  this  extent,  that  if  an  alteration  was 
made  which  diminished  the  risk,  the  policy  would  nevertheless  be 
Toid.   They  also  referred  to  Shaw  v.  Bobberds,  6  A.  &  E.  76.^ 

Whately  ^  PJUpson^  in  support  of  the  rule.  The  question 
does  not  depend  on  whether  the  risk  was,  in  &ct,  increased  by 
the  introduction  of  the  steam-engine,  but  whether,  by  the  terms 
of  the  contract,  the  policy  is  not  avoided  by  any  alteration  in  the 
>btte  of  circumstances  without  notice.    The  company  undertake 

1  Ante,  ToL  S,  p.  245.  *  Ante,  yoL  1,  p.  621. 
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to  indemnify  the  plaintiff  against  loss  by  fire,  upon  a  certain  de- 
scription of  premises  mentioned  in  the  contract,  viz.,  that  part 
of  the  lower  story  of  the  building  is  used  as  a  stable,  coach- 
house, and  boiler-house;  that  no  steam-engine  is  employed  on 
the  premises,  the  steam  from  the  boiler  being  used  for  heating 
water,  and  warming  the  shops."  That  state  of  circumstances 
being  altered  by  the  introduction  of  a  steam-engine,  it  is  imma- 
terial that  the  risk  was  not,  in  fact,  increased.  The  company 
expressly  stipulate  that  notice  shall  be  given  of  any  alteration, 
in  order  that  they  may  exercise  their  own  judgment  as  to 
whether  there  is  any  difference  in  the  risk.  The  statement  that 
no  steam-engine  is  employed  on  the  premises  is  not  a  mere  de- 
scription of  an  existing  fact,  but  an  implied  warranty  that  no 
steam-engine  shall  be  thereafter  erected  without  notice.  That 
being  part  of  the  contract  itself,  the  seventh  condition  is  a  mere 
collateral  matter,  and  only  applies  where  there  is  no  provimon 
in  the  body  of  the  policy.  Suppose  the  policy  had  stated  that  a . 
steam-engine,  then  on  the  premises,  should  not  be  removed  with- 
out notice ;  its  removal  would  vitiate  the  policy,  notwithstanding 
the  risk  might  be  thereby  decreased.  In  Sillem  v.  Thornton^ 
there  was  no  stipulation  in  the  body  of  the  policy  that  a  third 
story  should  not  be  added  to  the  building,  and  it  therefore  be- 
came necessary  to  ascertain  whether  the  risk  was  increased  by 
the  alteration.  Here  there  is  a  distinct  contract  as  to  what  shiJl 
or  shall  not  be  done  on  the  premises.  The  company  only  under- 
took to  insure  premises  where  the  steam  was  used  for  certain 
purposes,  and  the  alteration  imposed  on  them  a  different  con- 
tract. They  twere  willing  to  undertake  the  particular  risk  for  a 
certain  sum,  but  not  if  tiie  state  of  circumstances  was  altered. 
t[Mabtin,  B.  The  second  plea  ought  to  be  amended,  by  simply 
stating  that  after  the  making  of  the  policy  and  before  the  &re, 
a  steam-engine  was  erected  on  the  premises,  and  that  the  steam 
from  the  boiler  was  used  for  the  purpose  of  working  that  steam- 
engine.]  Then,  independently  of  the  statement  in  the  body  of 
the  policy,  the.seventh  condition  provides  that  no  steam-engine 
shall  be  on  the  prenuses.  The  term  *^risk"  does  not  mean 
actual  risk,"  but  a  state  of  circumstances  Tiiiich,  with  reference 
to  the  contract,  creates  a  danger.  The  question  is,  whether  the 
risk  was  increased  within  the  meaning  of  the  policy,  not  in  the 
opinion  of  the  jury.    [Pollock,  C.  B.   When  an  underwriter 


Digitized  by 


Stokbs  v.  Cox,  1  Hurl.  &  N.  820,  588.  87 

Alterationi.  —  Steam-engine. 

18  asked,  ^  Will  you  effect  an  insnranoe  on  this  risk  ?  "  the  word 
^^risk"  does  not  mean  the  danger,"  but  the  droomstances 
which  giye  rise  to  it.]  Our.  adv.  vult. 

The  learned  judges  haying  differed  in  opinion,  now  ddiyered 
their  judgments  $eriatim. 

Bbahwbll,  B.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  material  facts  are,  that  after  the  insurance,  an 
engine,  a  steam-en^e,  had  been  put  on  the  premises,  which  was 
supplied  by  steam  from  the  boiler  mentioned  in  the  pdicy ;  but 
that  no  greater  risk  of  fire  existed  thereby.  Now  the  premises 
bsnred  having  been  burned,  and  there  being  no  fraud,  the  in- 
surers could  only  excuse  themselves  from  liability  by  some  term 
or  condition  in  the  policy.  They  set  up  two  defences :  first,  that 
there  was  a  warranty  that  no  steam-engine  should  be  used,  or 
die  policy  should  be  void ;  secondly,  a  not  very  intelligible  de- 
fence, —  that  the  risk  was  altered.  The  first  defence  was  founded 
on  the  words  in  the  body  of  the  policy,  no  steam-engine  em- 
ployed on  the  premises,"  which,  it  was  said,  means,  was  not 
and  should  not  be."  Now  it  seems  to  me  in  this  as  in  all  other 
cases,  that  where  parties  to  an  agreement  might  in  distinct  terms 
have  annexed  conditions  to  their  agreement,  had  they  thought 
fit,  but  have  not  done  so,  such  conditions  ought  not  to  be  implied 
or  introduced  by  construction  without  almost  a  necesnty  for  so 
doing.  I  am  of  the  opinion  that  the  defendants'  construction  of 
die  words  in  question  is  imwarranted.  What  would  have  been 
the  meaning  had  they  stood  alone,  it  is  not  necessary  to  decide. 
They  are  found  in  a  description  of  the  premises  as  they  then 
were,  which  is  required  by  the  conditions,  and  found  in  connection 
with  some  things  clearly  not  warranted,  and  others  expressly 
warranted.  And  they  may  very  well  mean,  and  I  believe  in 
bet  do  mean,  nothing  more  than  ^  this  is  the  now  description  " 
on  whidi  the  insurers  act  (which  if  &lse  would  violate  the 
policy),  but  for  the  continuance  of  which  or  any  part,  they  pro- 
vide if  at  all  by  other  stipulations.  However  ^e  words  cannot 
be  read  alone,  for  the  rates  and  conditions  indorsed  are  referred 
to  in  the  policy,  and  become  part  of  it.  Now,  by  the  seventh 
condition  it  is  provided  that  if  the  risk  is  increased  by  any 
alteration  of  the  materials  composing  the  building,  or  by  the 
erection  of  any  stove,  coalkel,  kiln,  furnace,  or  the  like,  the  in- 
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troduction  of  any  hazardous  process,  the  deposit  of  any  hazardous 
goods,  the  making  of  any  hazardous  communication,  or  by  any 
other  alteration  of  circumstances,  and  the  particulars  of  the  same 
shall  not  be  indorsed  on  the  policy  by  the  secretary,  or  some 
other  authorized  agent  of  the  company,  and  &  proportionate 
higher  premium  paid  (if  required),  such  insurance  shall  be  of 
no  force."  This  shows  that  the  insured  is  not  prohibited  from 
making  an  alteration  or  adding  a  furnace,  and  the  like,  unless 
the  risk  is  increased.    It  is  true  the  added  engine  is  not  the 

like,"  because  it  has  no  fire,  and  is  attended  with  no  danger ; 
but  it  is  an  alteration  of  circumstances,  if  anything.  But  it  is 
said  by  the  defendants  that  the  body  of  the  policy  means  a  steam- 
engine  shall  not  be  added,  whether  the  risk  is  increased  or  not, 
which  is  consistent  with  the  seventh  condition,  and  each  would 
have  a  separate  meaning  and  effect.  No  doubt  such  a  construc- 
tion is  possible,  but  it  is  not  natural ;  and  I  prefer  holding  that 
the  statement  in  the  body  of  the  poUcy,  read  in  connection  with 
the  condition,  is  no  warranty  that  a  steam-engine  shall  not  be 
used ;  and,  with  those  conditions,  amounts  only  to  a  description 
of  the  then  state  of  the  premises,  with  a  warranty  and  condition 
to  nu&ke  none  of  the  alterations  expressly  prohibited,  and  none 
which  should  increase  the  risk. 

The  second  defence  is,  that  the  risk  is  altered,  because  the 
special  risks  include  mill,  steam,  and  engine  work."  But  the 
truth  is,  that  these  rates  and  risks  merely  show  on  what  terms 
the  office  usually  makes  its  policies.  This  is  shown  by  the  ex- 
pression, *^  The  above  rates  of  premium  are  subject  to  variation 
according  to  circumstances."  It  is  certain  they  might  charge 
extra  for  a  common,  or  a  hazardous,  or  a  doubly  hazardous  insur- 
ance, and  charge  as  high  as  for  a  special  risk  ;  «nd  for  a  special 
risk  they  may  charge  as  low  as  for  a  common.  There  is  no  alter- 
ation in  the  nature  of  the  thing  insured,  though  it  may  be  that 
the  added  matter  would  have  required  particular  statement  in 
proposing  for  the  insurance. 

Sillem  V.  Thornton  was  relied  on  by  each  party,  but  in  my 
judgment  that  case  does  not  govern  this.  It  was  decided  on  two 
independent  grounds :  the  first  was,  that  the  court  held  the  de- 
scription of  the  premises  to  be  a  warranty  that  they  were  as  de- 
scribed at  the  inception  of,  and  should  so  continue  during,  the 
risk.    That  was  decided  on  the  particular  terms  of  the  document 
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and  facts  of  that  case ;  and  as  they  are  not  identical  with  those 
of  the  present  case,  we  most  construe  this  on  its  own  terms, 
which,  for  the  reason  I  have  mentioned,  I  think  do  not  amount 
to  a  warranty.  The  other  ground  on  which  that  case  was  decided 
was,  that  by  the  alteration  there  the  risk  was  increased  ;  here  the 
jury  have  found  the  risk  was  not  increased,  and  so  that  also  does 
not  apply  to  the  present  case. 

Mabtin,  B.  This  is  an  action  upon  a  policy  of  insurance 
agunst  fire,  effected  with  the  Birmingham  Fire  Office.  The  in- 
surances to  be  effected  by  the  company  were  described  on  the  back 
of  the  policy  as  fourfold,  —  common,  hazardous,  doubly  hazard- 
ous, and  special  risks.  The  insurance  in  question  was  a  special 
risk,  the  premium  being  considerably  above  that  for  doubly  haz- 
ardous insurances.  By  the  terms  indorsed  on  the  policy,  the 
most  particular  specification  of  the  property  insured  as  a  special 
risk,  and  all  the  circumstances  attending  it,  were  required  to  be 
stated,  and  they  were  to  be  particularized  in  the  policy.  The 
subject  matter  of  the  insurance  as  described  in  the  body  of  the 
policy,  so  far  as  is  material,  is  as  follows :  *'*'  On  a  range  of  build- 
ings of  three  stories  all  communicating,  situate  fronting  to  Hath- 
erton  Street  and  Littleton  Street,  WalsaU;  comprising  offices, 
warehouses,  curriers'  shops,  and  drying  rooms,  having  a  stock  of 
oil  (not  exceeding  one  hundred  gallons)  and  tallow  (not  exceed- 
ing four  hundred  weight)  deposited  therein ;  part  of  the  lower 
story  of  said  building  being  used  as  a  stable,  coach-house,  and 
boiling-house.  No  steam-engine  employed  on  the  premises,  the 
9Uam  from  said  boiler  being  used  for  heating  water  and  warming 
(he  shops.  '  Brick  and  tiled  or  slated."  A  memorandum  at  the 
end  of  the  description  of  the  property  insured  was  this :  "  N.  B. 
Tht  process  of  melting  tallow  by  steam  in  said  boHer-house,  and 
^  use  of  two  pipe  stoves  are  hereby  allowed  ;  but  it  is  warranted 
that  no  oil  be  boiled,  nor  any  process  of  japanning  leather  be 
carried  on  therein,  or  in  any  buildiiig  adjoining  thereto." 

At  the  trial  before  my  brother  Cresswell,  at  the  last  Stafford 
Assizes,  it  was  proved  that  after  the  making  of  the  policy  the 
assured  had  erected  a  steam-engine  on  the  premises,  and  worked 
it  by  steam  generated  in  the  existing  boiler.  More  steam  was 
iiMd  than  before,  but  the  jury  found  that  the  risk  was  in  no  way 
iiusreased.  After  the  steam-engine  was  erected,  and  whilst  it 
^  bemg  so  worked,  the  fire  happened.    The  learned  judge 
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directed  the  verdict  to  be  entered  for  the  plftintiflF,  but  gave 
leave  to  the  defendants  to  move  to  enter  a  nonsuit.  A  rule  for 
the  purpose  was  granted,  and  it  has  been  argued  before  us ;  and 
I  am  of  the  opinion  it  ought  to  be  made  absolute. 

tn  the  case  of  Sillem  v.  Thonvtm^  3  E.  &  B.  868,  the  court 
of  queen's  bench  decided  that  the  description  of  Hie  subject 
matter  insured  in  the  policy  amounted  to  a  warranty  that  the 
assured  would  not,  during  the  term  insured,  voluntarily  do  any- 
thing to  make  the  condition  of  the  premises  vary  from  the  de- 
scription, so  as  to  increase  the  liability  of  the  assurers.  In  the 
judgment  I  entirely  concur ;  it  seems  to  me  to  be  founded  upon 
correct  legal  principles  applicable  to  all  insurances.  The  assurer 
takes  upon  himself  a  risk  in  respect  of  the  specific  subject  matter 
mentioned  in  the  policy ;  and  whether  it  be  an  alteration  in  the 
subject  matter  insured,  a  deviation  from  the  voyage,  or  any  pther 
thing  which  by  the  voluntary  act  of  the  assured  renders  ilie  risk 
different  from  that  contemplated  by  the  parties  and  described  in 
the  policy,  the  assurer  is  discharged. 

In  th6  present  case  there  has  been  no  increase  of  risk,  and 
the  case  above  mentioned  is,  therefore,  no  direct  authority ;  but 
according  to  its  principle  or  ratio  decidendi^  as  it  has  beoi 
termed,  it  is  to  be  seen  whether,  according  to  the  true  meaning 
and  intention  of  the  parties  as  expressed  in  the  policy,  the  in- 
troduction of  a  steam-engine,  and  the  use  of  the  steam  generated 
in  the  existing  boiler  to  work  it,  was  a  matter  which  the  assurers 
deemed  material,  and  which  was  provided  for  by  them  in  their 
contract.  I  think  it  was.  It  is  expressly  stated  that  no  steam- 
engine  was  employed  upon  the  premises.  It  is  further  stated 
that  the  steam  generated  in  the  boiler  was  used  for  heating 
water,  and  warming  the  shops,  and  in  the  manufactory ;  it  is 
stated  that  its  further  use  was  allowed  for  melting  tallow  in  the 
boiling-house.  There  is  therefore,  first,  a  statement  that  there 
was  no  steam-engine;  secondly,  a  statement  of  the  purposes 
for  which  steam  was  then  used  ;  and  thirdly,  of  the  further  pur- 
poses for  which  it  might  be  used,  viz.,  the  melting  of  tallow. 
It  seems  to  me  impossible  to  contend  that  all  this  partioularitj 
shall  have  no  effect ;  and  giving  a  fair  and  reasonable  construc- 
tion to  the  requirement  as  to  special  risk  and  the  above  cdrcum- 
stances,  I  think  that  the  introduction  of  the  steam-engine,  and 
the  use  of  the  steam  tcr  work  it,  was  an  alteration  in  the  subject 
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matter  insured,  which  the  written  ccmtract  at  the  parties  shows 
was  a  material  one,  and  which,  when  it  occurred,  suspended  the 
liability  of  the  assurers  during  its  continuance. 

It  was  observed  that  in  the  memorandum  there  was  a  war- 
ranty against  certain  things,  yiz.,  boiling  oil  and  japanning 
leather,  and  it  was,  therefore,  ai^ued  that  there  was  no  war- 
ranty against  the  erection  of  a  steam-engine,  or  the  further  use 
of  steam  ;  but  to  my  mind  this  argument  does  not  much  avail ; 
what  the  law  looks  at  is  a  substance,  and  not  a  name ;  and  the 
ground  of  my  judgment  is,  that  it  is  shown  by  the  terms  of  the 
policy,  that  tiie  assured  does  not  mean  to  insure  the  buildings  in 
question  against  fire  if  a  steam-engine  was  erected  therein,  and 
the  steam  used  for  the  purpose  of  working  it.  In  this  view  of 
the  case  it  is  immaterial  whether  the  risk  was  increased  or  not. 
If  a  man  insures  a  ship  for  a  voyage  by  one  route,  he  is  not 
liable  if  the  ship  sails  by  another,  notwithstanding  it  be  proved 
that  the  latter  is  the  safer  of  the  two.  The  answer  is  that  he 
did  not  contract  against  the  risk  incurred ;  and  that,  in  my  judg- 
ment, 13  the  real  answer  of  the  defendants  in  the  present  case, 
viz.,  that  they  show  by  the  contract  that  they  did  not  insure,  or 
mean  to  insure,  these  buildings  when  a  steam-engine  was  erected, 
and  steam  used  to  work  it.  It  was  strongly  and  most  properly 
uiged  upon  us,  in  behalf  of  the  plaintiff,  that  the  seventh  con- 
dition shows  that  no  alteration  made  after  the  assurance  was 
effected  would  affect  the  policy,  except  the  risk  was  thereby  in- 
creased. But  I  think  that  when  the  assurers  show,  by  the  terms 
of  the  contract,  that  they  deem  a  certain  alteration  in  the  sub- 
ject matter  insured  material  and  important,  they  must  be  per- 
mitted to  judge  for  themselves,  and  not  have  the  question 
whether  the  risk  was  thereby  increased  submitted  to  a  jury. 
To  do  so  would,  in  the  first  place,  add  a  new  term  to  their  con- 
tract ;  and,  in  the  second,  substitute  the  judgment  of  a  jury 
upon  a  matter  in  which  prejudice  would  be  very  likely  to  oper- 
ate, for  the  judgment  of  the  assurers  themselves.  Tliere  is  a 
farther  question  whether  this  defence  is  admissible  under  the 
pleadings.  I  think  sufficient  of  the  last  plea  is  proved ;  but  I 
think  certainly  it  would  be  very  much  better  if  the  plea  was 
amended,  and  the  few  facts  simply  stated.  This  would  raise  the 
question  on  the  record. 

Pollock,  C*  B.    In  my  judgment  this  rule  ought  to  be  ab- 
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solute.  The  question  turns  entirely  upon  the  meaning  of  the 
language  which  constitutes  the  contract  between  the  insured  and 
the  office  insuring.  If  the  seventh  condition  is  to  be  applied  to 
this  case,  and  we  are  to  look  to  that  (and  to  that  only),  I  should 
agree  with  my  brother  Bramwell  that  the  plaintiff  is  entitled  to 
recover.  But  I  think  the  seventh  condition  is  not  the  only  mat- 
ter to  be  considered,  and  giving  to  the  contract  what  appears 
to  me  to  be  its  true  construction,  I  think  the  defendants  are  en- 
titled to  our  judgment. 

In  looking  at  such  a  contract,  I  think  no  presumption  or  in- 
tendment is  to  be  made  in  favor  of  either  party,  and  the  con- 
struction is  not  to  be  more  favorable  to  the  one  than  the  other ; 
we  are  to  ascertain  what  was  really  meant  by  the  contracting 
parties,  and  to  decide  accordingly.  I  think  it  will  facilitate  the 
inquiry  as  to  what  is  the  true  construction,  to  consider  how  the 
contract  would  have  stood  had  there  been  no  such  condition  at 
all  as  the  seventh ;  and  then  what  effect  the  seventh  condition 
has  upon  this  contract,  which  is  based  upon  the  printed  rates 
and  conditions  indorsed  on  the  policy.  The  present  is  a  special 
risk  according  to  the  rates  and  conditions  at  the  back  of  the  policy, 
—  steam  is  to  be  used  on  the  premises ;  that  alone  makes  it  a 
special  risk,  and  the  circumstances  attending  every  special  risk 
are  to  be  particularly  stated  in  the  policy,  otherwise  the  policy 
is  to  be  void.  Had  there  been  no  such  condition  as  the  seventh, 
I  am  clearly  of  the  opinion  that  the  introduction  of  a  steam- 
engine  on  flie  premises  ought  to  have  been  in  the  policy,  and 
that  for  want  of  that  statement  the  policy  became  void.  The 
policy  on  the  face  of  it  states  that  The  process  of  melting  tal- 
low by  steam  in  said  boiling-house,  and  the  use  of  two  pipe  stoves 
in  said  building,  are  hereby  allowed ;  it  follows  that  no  other 
use  of  steam  was  allowed ;  it  did  not  require  a  warranty  that  no 
further  use  of  steam  would  be  adopted,  —  the  extent  of  the  use 
of  steam  was  limited  by  the  allowance.  The  office  had  insured 
me  special  risk^  the  party  insured  substituted  another,  and  in- 
troduced a  use  of  steam  not  allowed  by  the  office.  I  think  the 
contract  of  insurance  related  only  to  the  special  risk  insured,  and 
not  to  any  other  that  might  be  substituted  for  it ;  and  there- 
fore, assuming  the  policy  to  be  without  the  seventh  condition, 
the  policy  is  void,  and  the  insured  cannot  recover. 

Now,  what  is  the  effect  of  the  seventh  condition  ?    It  appears 
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to  me  that  it  does  not  permit  any  change  of  any  sort,  provided 
the  risk  be  not  thereby  increased,  and  certainly  it  does  not  say 
80.  I  think  it  does  not  abrogate  any  condition  already  im- 
posed ;  it  appears  to  me  to  be  cimulativej  and  substantially  to 
mean  that,  in  addition  to  all  other  protections  to  guard  against 
fraud  upon  the  office,  there  shall  be  the  general  provision  that 
any  change  of  any  description  which  shall  have  the  effect  of  in- 
creasing the  risk  shall  vitiate  the  policy,  unless  the  nature  of 
the  change  be  communicated  to  and  sanctioned  by  the  office.  I 
think  this  does  not  abrogate  the  special  terms  which  belong  to 
a  special  risk,  and  therefore  I  think  the  rule  ought  to  be  made 
absolute.  HtUe  absolute. 


On  appeal  the  above  judgment  was  ze- 
Texwd  bj  the  exchequer  chamber. 

Keating  (with  whom  was  H.  J,  Hodg- 
Mr)  argued  for  the  plaintiff.  The  rule  to 
enter  a  nonsuit  should  hare  been  dis- 
eharged.  The  question  turns  upon  the 
comtmction  of  the  particular  policj.  The 
coon  of  exchequer  has  departed  from 
the  principle  laid  down  in  SUUm  v.  Thom- 
(M,  3  £.  &  B.  868,  though  thej  professed 
to  follow  it.  Here  the  jurj  found,  by 
the  consent  of  the  defendants,  that  there 
was  no  increase  of  risk.  Martin,  B.,  in 
his  judgment  in  the  court  below,  referred 
to  the  statements  in  the  policy,  that  no 
itetm-eogine  was  employed  on  the  prem- 
ises; that  the  steam  generated  in  the 
boiler  was  used  for  heating  water,  warm- 
ing the  shops,  stud  in  the  manufactory, 
and  that  its  forther  use  was  allowed  for 
melting  tallow  in  the  boiling-hoase  :  but 
considering  the  question  apart  from  the 
teroith  condition  these  statements  are  in 
ft  part  of  the  policy  which  is  not  the 
wanantf,  —  which  in  fact  immediately 
follows  them  in  these  words :  "But  it  is 
wrantcd  that  no  oil  be  boiled  nor  any 
process  of  japanning  leather  be  carried 
on  therein,  nor  in  any  building  adjoining 
thereto."  .The  description  in  a  policy 
not  amount  to  a  warranty  where  in 
the  same  policy  there  is  an  express  war- 
ranty. Prerionsly  to  the  decision  in  Sil- 
^  T.  Thornton,  there  was  no  case  in 
which  it  had  been  held  that  the  descrip- 


tion of  the  premises  amounted  to  a  war- 
ranty, so  that  no  change  could  be  made 
if  the  risk  was  thereby  increased.  Pim 
Y.  Reidf  6  Man.  &  G.  1,^  shows  the  general 
nature  and  efiect  of  the  description  in  a 
policy.  Tindal,  C.  J.,  there  stated  that 
on  general  principles  a  policy  is  not 
avoided  by  an  alteration  of  the  trade 
carried  on  upon  the  premises.  In  Sillem 
V.  Thornton,  at  the  time  when  the  policy 
was  effected  the  description  of  the  prem- 
ises was  incorrect :  the  alteration  by  the 
addition  of  the  third  story  had  taken 
place  before  the  date  of  the  policy. 
[WiLLES,  J.  Any  opinion  expressed  by 
the  court  in  SUlem  v.  Thornton,  as  to  the 
efifect  of  an  alteration  in  the  state  of  the 
premises  insured  after  the  date  of  the 
policy,  must  be  extra-judicial.]  Where 
the  parties  might  have  annexed  condi- 
tions to  their  agreement  had  they  thought 
fit,  but  have  not  done  so,  such  conditions 
ought  not  to  be  implied.  If  that  rule 
did  not  apply  in  cases  of  this  description, 
it  would  be  impossible  for  persons  assured 
to  know  what  is  a  warranty  and  what  is 
not.  The  rule  for  construing  documents 
of  this  kind  is  thus  stated  by  Lord  St. 
Leonards,  in  Anderson  v.  FitzgercUd,  4  H. 
L.  484 :  "  Every  court  of  justice  should 
endeavor  to  give  such  a  construction  to  a 
policy  of  this  nature  as  will  afford  a  fair 
security  to  the  person  with  whom  the 
policy  is  made,  that  upon  the  ordinary 
construction  of  language  he  is  safe  in  the 


1  Ante,  vol.  2,  p.  245. 
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policy  which  he  hat  accepted."  Now  it 
is  a  general  mle,  applicable  to  all  con- 
tracts, that  the  biw  will  not  imply  a  war- 
ranty where  there  is  an  express  warranty. 
Thns  in  Budd  y.  Fairmaner,  8  Bing.  48, 
where  a  receipt  was  given  **  for  a  gray 
four-year  old  colt  warranted  aonnd/'  it 
was  held  that  the  warranty  was  confined 
to  soundness.  It  has  been  suggested  that 
there  is  an  alteration  in  the  nature  of 
the  risk,  but  that  is  provided  for  by  the 
seventh  condition.  The  defendants'  pleas 
are  founded  on  the  seventh  condition,  each 
of  them  alleging  an  increase  of  risk,  but 
neither  of  them  is  proved.  The  court 
below  considered  it  sufficient  if  so  much 
of  the  pleas  was  proved  as  constituted  a 
defence.  But  each  plea  is  entire,  and  no 
part  of  it  is  proved.  [CJockbubn,  C.  J. 
Although  the  plaintiff  states  that  no 
steam-engine  is  on  the  premises,  and  pays 
on  that  footing,  he  claims  to  be  insured 
against  the  risk  occasioned  by  it.  The 
conditions  state,  that  if  there  is  a  steam- 
engine  on  the  premises  that  "constitutes 
a  special  risk."  Crowdbb,  J.  This  in- 
surance was  on  a  "  special  risk,"  and  it 
is  found  not  to  have  been  increased  by 
the  addition  of  the  steam-engine.]  The 
policy  contains  a  statement  of  the  differ- 
ent classes  of  risk,  to  enable  the  assured 
to  make  a  proposal.  There  is  nothing  in 
that  part  of  the  policy  relating  to  changes 
which  might  take  place  subsequently  to 
the  making  of  the  policy.  The  condi- 
tions are  the  only  part  of  the  policy  which 
contain  any  stipulations  as  to  a  subse- 
quent alteration  of  the  circumstances  or 
the  risk.  [W1LLB8,  J.  Is  not  the  sev- 
enth condition  the  governing  condition  for 
the  purposes  of  these  pleas  ?]  The  lord 
chief  baro9  sud  that  risk  did  not  mean 
danger  but  the  circumstances  which  gave 
rise  to  it ;  but  an  alteration  in  the  mode 
of  using  the  premises  does  not  avoid  the 
policy.  In  BiUings  v.  The  ToUand  County 
Mutual  Fire  Insurance  Company^  20  Day 
(American)  Connecticut  Reports,  p.  189, 
Waite,  J.,  in  delivering  the  judgment  of 
the  court,  said :  "  The  first  exception  is 
that  the  words  in  the  policy,  'all  the 
above  bams  are  used  for  hay,  straw. 


grain  unthrashed,  stabling,  and  shelter,' 
are  a  warranty  that  the  buildings  should 
be  used  in  that  manner  and  no  other;  bat 
we  do  not  so  understand  the  language  cf 
this  instrument.  The  clause  was  inserted 
merely  for  the  purpose  of  giving  a  de- 
scription of  the  buildings  insured,  and 
not  to  limit  their  use  or  to  deprive  the 
plaintiff  of  the  enjoyment  of  his  property 
in  the  same  manner  as  buildings  of  thst 
description  are  generally  used  and  en- 
joyed, &c.  It  was  indeed  competent  to 
the  defendants  in  the  pcdicy  to  limit  their 
liability,  and  prescribe  in  what  manner 
the  buildings,  during  the  continuance  of 
the  policy,  should  be  used,  &c.  To  some 
extent  this  has  been  done  in  the  present 
case.  It  was  provided  'that  no  ashei 
should  be  kept  in  any  part  of  the  build- 
ings.' The  keeping  of  ashes  contrary  to 
that  provision  would  destroy  the  oUiga- 
tion  of  the  contract  But  this  proviskm 
differs  materially  from  the  former:  one 
is  a  prohibition,  the  other  a  description, 
or  at  most  a  warranty  that  the  buildings, 
at  the  time  they  were  insured,  were  such 
as  they  were  described  to  be  in  the  pol- 
icy," ic 

WhaUly  (for  the  defendant).  If  there 
be  an  express  warranty  as  to  a  particu- 
lar matter,  it  may  be  admitted  that  no 
warranty  can  be  implied  as  to  that  mB^ 
ter.  The  description  of  risks  insnied 
against  by  this  office  vary  greatly.  The 
statement,  "the  steam  firom  the  boiler 
being  used  for  heating  water  and  warm- 
ing the  shops,"  and  the  allowed  use  of 
steam  for  other  specified  purposes,  ex- 
cludes the  use  of  it  for  a  steam-engine. 
If  a  ship  is  insured  and  deviates  from  the 
voyage  upon  which  she  is  insured,  that 
vitiates  the  policy.  [Wightman,  J. 
There  the  insurance  is  an  insurance 
against  the  perils  of  the  sea  on  that 
voyage,  Cockbubk,  C.  J.  Your  argu- 
ment is,  that  the  company  have  pointed 
out  that  the  erection  of  a  steaiA-engine  is 
a  special  risk,  and  it  does  not  lie  in  tiM 
mouth  of  one  who  has  effiMted  such  a 
policy  to  say  that  the  addition  of  a  steam- 
engine  is  not  an  additional  risk.]  The 
doctrine  supposed  to  hare  been  estab- 
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Habed  hy  Pirn  y.  Rod,  6  Man.  &  6. 1,  was 
qoMtioiied  bjtbe  court  of  qnoen's  bench 
in  ^Semy,  Thomtmi,  3  £.  &  B.  868,  887. 
[WiLLBS.J.  In  JBtnTett  Y.Jermy,3Exch. 
585,1  it  was  suggested  bj  counsel  on  the 
ugoment  that  independently  of  the  con- 
di^ons,  if  it  appeared  that  by  carrying  on 
a  hazardous  trade  after  the  date  of  the 
policy,  the  risk  was  increased,  and  a  fire 
was  occasioned  by  the  drcnmstances  cre- 
ating the  increased  risk,  the  insnrer  might 
not  be  liable ;  but  that  if  a  person  exhib- 
ited fireworks,  or  had  a  chemical  labora- 
tory for  the  purpose  of  experiments,  that 
ironld  not  affect  his  policy  if  the  fire  hap- 
pened from  some  independent  cause.  I 
teedlect  that  the  present  lord  chancellor 
and  Lord  Wensleydale  assented  to  that 
proposition.  On  that  ground  the  terms 
of  the  judgment  in  SiUem  y.  Tkomton^  3 
£.  &  B.  868,  have  been  canyassed.]  The 
Nfenth  condition  is  cumnladre,  and  does 
not  merely  qualify  the  drcnmstances  un- 
der which  steam  may  be  applied  to  other 
pnrpoees  than  those  expressly  allowed. 
hLAndenmx,FitxgerM,A  H.  L.  484,  it 
vas  held  that  the  question  was  not  as  to 
the  materiality  but  as  to  the  truth  of  the 
statements  proving  the  basis  of  the  con- 
tract [WioHTMAK,  J.  That  case  did 
not  totn  upon  the  question  of  increase  of 
riak  There  was  a  condition  that  the  rep- 
reoentation  made,  in  effecting  the  insnr- 
anee  should  not  be  untrue.]  If  the  bir- 
camstances  of  the  risk  are  altered  the 
company  are  to  have  an  opportunity  of 
detennining  whether  they  will  continue 
the  insurance. 

Keating,  in  replj.  The  policy  is  ef- 
fected on  a  speoial  risk.   [Gookbubk,  C. 


J.  Each  of  these  drcnmstances  consti- 
tutes a  special  risk  in  itself.]  The  only 
part  where  there  is  any  reference  to  an 
alteration  in  the  state  of  the  premises  af- 
ter the  date  of  the  policy  is  in  the  seventh 
condition.  By  agreement  the  jury  have 
found  that  what  was  done  did  not  increase 
the  risk ;  indeed  it  was  merely  the  ma- 
chinery of  the  steam-engine  that  was  put 
up.  The  permission  to  use  steam  for  a 
particular  pufpose  does  not  exdnde  the 
use  of  it  for  any  other  purpose,  if  the  risk 
is  not  thereby  increased.  Assuming  the 
use  of  it  to  be  hazardous,  it  may  never- 
theless be  used  for  the  purposes  named 
without  notice,  notwithstanding  the  sev- 
enth condition.  If  the  court  construes 
a  policy,  which  contains  an  express  war- 
ranty, as  also  containing  an  implied  war- 
ranty, they  will  alter  the  contract  of  the 
parties. 

CocKBiTBir,  C.  J.  We  are  all  of  opin- 
ion that  the  decision  of  the  court  of  ex- 
chequer must  be  reversed,  and  a  rule  to 
enter  a  verdict  for  the  plaintiff*  made  ab- 
solute. It  is  unnecessary  for  us  to  ex- 
press any  opinion  as  to  implied  warranty 
in  a  policy  not  containing  such  a  clause 
as  the  seventh  condition  in  this  policy. 
In  our  judgment  the  effect  of  the  seventh 
condition  is  restrictive.  All  that  an  in- 
surer is  called  upon  to  do  is,  in  the  event 
of  an  increase  on  the  risk,  and  in  that 
event  only,  to  give  notice  to  the  insurance 
company  of  the  alteration  of  circum* 
stances.  Here  it  is  found  as  a  fact  that 
there  was  no  increase  of  risk ;  therefore 
there  was  no  necessity  to  give  notice. 

Rule  abtolvU  to  enter  a  verdict /or  the 
plaintiff. 


FiANAaAK  &  Cabpbktbb  v9.  Thb  Camdeh  Mutual  Insub- 
AHCK  Co.*  (Supreme  Court,  New  Jersey,  June  Term,  1856.)  Ac- 
tion by  A$9ignee.  —  Debt. 

If  A  poUcy  be  sssigned  to  a  parohaser  of  the  premises  insured,  with  the  assent  of  the  in- 
mance  company,  the  assignee  may  bring  an  action  in  his  own  name  on  the  policy. 

Debt  ia  not  the  proper  form  of  action  upon  a  policy  of  insurance  which  allows  the  company 
ia  ease  of  loss  dther  to  pay  the  damages  actually  sustained  or  to  repair  the  premises. 

1  Aale,  ToL  8,  p.  6.  ^  1  Dutcher,  506. 
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New  Yoek  Centbal  Insxtbanob  Co.  v$.  National  Pbotbo- 
TiON  Insubance  Co.^ 

(Court  of  Appeals,  New  York,  June,  1856.) 
Paweri  of  Agent, 

An  agent  of  one  company  reinsured  a  risk  in  another  oompdny,  of  which  he  was  a  director 
and  secretary.  Held,  that  the  second  contract  was  voidable. 

Thb  case  is  stated  in  the  opinion. 

Denio,  C.  J.  It  appears  from  the  opinion  of  the  supreme 
court,  with  which  we  have  been  furnished,  that  no  doubt  was 
entertained  by  the  judges  of  that  court  but  that  the  contract  of 
insurance  upon  which  this  action  was  brought  was  invalid,  nor 
but  that  it  ought  to  have  been  so  held,  if  the  defendants  had  not 
committed  a  fault  in  pleading,  by  which,  as  it  is  decided,  they 
had  lost  the  advantage  of  that  defence.  It  appears,  however, 
that  all  the  evidence  to  show  the  position  which  Stevens  occu- 
pied when  he  executed  the  policy  of  insurance,  as  the  agent  of 
both  parties,  was  received  without  objection  ;  and  that  as  to  that 
question  there  was  no  allusion  to  the  pleadings  in  the  course  of 
the  trial.  This  ground  was  taken  by  the  defendants'  counsel  on 
the  motion  for  a  nonsuit,  and  again  after  the  evidence  had  closed, 
and  yet  no  answer  based  upon  a  supposed  defect  in  the  defend- 
ants' pleadings  appears  to  have  been  su^ested  by  the  counsel  or 
by  the  court.  The  answer  does  deny  the  fact  of  the  contract, 
and  that  Stevens  was  the  agent  of  the  defendants,  or  was  au- 
thorized to  sign  the  policy  of  insurance.  I  suppose  that  in  the 
mind  of  the  pleader  this  denial  was  predicated  of  his  supposed 
incompetency  to  act  as  the  agent  of  the  defendants  in  a  contract, 
when  he  was  at  the  same  time  acting  as  the  secretary  and  agent 
of  the  plaintiffs.  If  the  principle  admitted  by  the  supreme 
court  is  correct,  it  sustains  the  general  denial  in  the  answer ; 
though  it  is  obvious  that  it  would  have  been  more  frank  to  have 
averred  the  special  facts  out  of  which  his  incompetency  arose. 
There  is,  however,  no  reason  to  believe  that  the  plaintiffs  were 
misled  or  surprised  by  the  defence  set  up  under  the  general 
pleading.  If  they  had  been,  they  would  naturally  have  objected 
to  the  evidence ;  and  it  would  then  have  been  competent  for  the 
defendants,  if  the  point  had  been  ruled  against  them,  to  move  for 

1  14  N.  T.  85. 
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an  amendment,  or  for  such  other  relief  as  would  secure  them 
from  the  loss  of  their  defence.  It  was  argued  by  the  plaintiffs* 
counsel  that  the  cross-examinatioi)  of  Stevens,  on  the  part  of  the 
defendants,  by  which  his  relation  to  the  plaintiffs'  company  was 
made  to  appear,  was  competent  with  a  view  to  his  credibility, 
and  therefore  that  no  inference  prejudicial  to  the  point  now 
made  upon  the  pleadings  should  be  indulged.  This  is  not  quite 
satisfactory.  The  examination  went  much  farther  than  was 
necessary  to  disclose  the  witness's  relation  to  the  plaintiffs,  with 
a  view  to  show  a  bias.  The  resolution  of  the  directors  requiring 
him.  as  secretary  to  reinsure  a  class  of  risks  in  which  this  was 
embraced  was  proved  on  the  cross-examination  without  objec- 
tion. This  evidence  was  not  pertinent,  except  with  a  view  to 
<he  ground  of  defence  liow  insisted  on.  I  am  of  opinion  that 
the  defendants  are  free  to  rely  upon  this  defence  upon  this  ap- 
peal. 

I  think  the  supreme  court  was  right  in  the  opinion  that  the 
contract  of  insurance  was  invalid,  for  the  reason  which  has  been 
mentioned.  As  the  courts  of  the  state  are  now  constituted,  they 
apply  legal  and  equitable  rules  and  maxims  indiscriminately  in 
every  case.  In  a  suit  which  could  not  formerly  have  been  de- 
fended at  law,  but  as  to  which  the  defendant  would  have  been 
reheved  in  equity,  he  can  now  have  the  like  relief  in  the  first 
action.  Code,  §§  69, 150  ;  Dobson  v.  Pearce^  2  Kern.  167.  And 
such  relief  consists  in  denying  to  the  plaintiff  a  right  to  recover. 
It  was  always  theoretically  unreasonable  (though  practically  less 
objectionable  than  has  been  supposed),  that  in  one  branch  of  the 
jndiciary  the  court  should  hold  that  the  party  prosecuted  had 
no  defence,  while  in  another  branch  the  judges  should  decide 
that  the  plaintiff  had  no  right  to  recover.  The  authors  of  the 
Code,  aiming  at  greater  theoretical  perfection,  have  abolished  the 
anomaly;  and  now  when  an  action  is  prosecuted,  we  inquire 
whether,  taking  into  consideration  all  the  principles  of  law  and 
equity  bearing  upon  the  case,  the  plaintiff  ought  to  recover.  It 
has  been  settled  by  a  long  course  of  adjudications  in  the  courts 
of  equity,  that  a  trustee  or  agent  of  one  person  cannot  make  a 
valid  contract  respecting  the  subject  matter  to  which  the  trust 
or  agency  relates,  where  he  has  a  personal  interest.  His  con- 
stituent, it  is  said,  is  entitled  to  have  all  his  skill  and  judgment 
employed  in  his  service  ;  but  if  he  is  himself  the  other  party  to 

TOL.  IV.  7 
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the  contract,  the  utmost  which  could  be  expected  from  a  very 
honest  man  would  be  the  ordinary  fairness  of  an  umpire.  The 
English  cases  are,  for  the  most  part,  collected  in  Paley's  Princi- 
pal &  Agent,  by  Lloyd,  88,  and  the  notes.  The  courts  of  this 
state  have  followed  the  principle  of  these  cases  with  great  con- 
stancy, and  the  rule  may  be  considered  perfectly  well  settled. 
Torrey  v.  The  Bank  of  Orleans^  9  Paige,  663 ;  Van  JSpps  v. 
Van  JEpp8^  lb.  237  ;  Hawley  v.  Cramer^  4  Cow.  736 ;  Bottwick 
V.  Atkins^  8  Comst.  53.  It  is  not  necessary  for  a  party  seeking 
to  avoid  a  contract  on  this  ground  to  show  that  an  improper  ad- 
vantage has  been  gained  over  him.  It  is  at  his  option  to  repu- 
diate or  to  aj£rm  the  contract  irrespective  of  any  proof  of  actcCd 
fraud.  The  principle  has  been  most  frequently  applied  to  ex- 
ecuted contracts,  and  to  sales  of  land  or  goods ;  but  in  its  nature 
it  is  equally  applicable  to  executory  agreements  and  to  other 
subjects.  The  parties  to  the  contract  in  this  case  are  both  cor- 
porations, and  must  of  course  transact  their  business  through 
the  instrumentality  of  agents ;  and  Mr.  Stevens  was  the  agent 
of  both  parties.  The  plaintiflEs  were  entitled  to  all  his  skill  and 
ability,  and  the  defendants  had  the  like  claims  upon  him.  Neither 
required  the  services  of  an  indifferent  person,  whose  object  might 
be  to  secure  equal  advantages  to  both  the  contractors.  No  one 
will  contend  that  he,  as  the  defendants'  agent,  could  have  made 
a  contract  to  insure  himself ;  but  his  duty  to  the  plaintiffs  re- 
quired that  he  should  act  in  their  behalf  with  all  the  sagacity 
and  discretion  which  a  fair  man  would  have  exercised  in  his  own 
business.  There  was,  therefore,  a  manifest  inconsistency  in  his 
attempting  to  negotiate  this  insurance  as  the  agent  for  the  in- 
surers and  the  insured.  The  precise  case  of  one  person  assum- 
ing to  act  as  the  agent  of  both  parties  has  been  considered  as 
within  the  rule.  Copeland  v.  Mercantile  Ins.  Co.  6  Pick.  198  • 
Story  on  Agency,  §  211 ;  Paley  on  Agency,  by  Dunlap,  33,  and 
note  (3)  ;  JEx  parte  Bennett^  10  Ves.  381.  It  is  unnecessary  to 
go  the  length  of  saying  that  there  was  no  contract,  in  strictness 
of  law,  though  there  are  some  cases  which  hold  that  where  a  bar- 
gain is  made  by  a  person  representing  both  parties  as  the  agent 
of  each,  it  is  simply  a  nullity  for  want  of  the  aggregatio  mentium 
which  is  necessary  to  the  existence  of  a  contract.  Florence  v. 
Adam8y2  Rohiuson^sR.  556;  Bealy.McKinnan^  6  La.  R.  407. 
It  is  enough  for  the  present  case  to  hold  that  this  policy  was 
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made  under  circumstances  which  would  enable  the  defendants 
to  avoid  it  apon  the  principles  of  equity,  and  that  it  is  sought  to 
be  enforced  in  a  court  where  these  principles  are  among  the 
grounds  of  decision.  The  same  question  now  presented  lately 
arose  upon  a  policy  of  insurance  in  the  supreme  court  in  the 
fifdi  district,  and  that  court  held  the  contract  void.  Utica  Ins. 
Co,  V.  Toledo  Ins.  Co.  17  Barb.  132.  The  opinion  of  the  court, 
by  Mr.  Justice  Allen,  contains  a  sound  exposition  of  the  law. 

The  letter  of  Mr.  Stevens  to  the  defendants'  secretary  did  not 
difldose  his  connection  with  the  plaintiffs'  company.  What  is 
said  as  to  "  risks  on  property  where  our  company  have  risks," 
would  not  necessarily  or  probably  be  understood  to  refer  to  a 
company  of  which  the  writer  was  an  officer.  The  expression 
would  naturally  be  r^arded  as  having  reference  to  an  insurance 
company  located  in  the  village  in  which  the  writer  resided.  But 
if  this  were  otherwise,  the  answer  of  the  secretary  did  not  au- 
thorize the  policies  which  he  sent  to  be  issued  to  that  or  to  any 
other  company  in  particular,  or  in  a  case  where  it  would  not  be 
lawful  to  use  them.  If  it  shall  be  shown  on  a  future  trial  that 
flie  oflBcers  of  the  defendants'  company  knew  or  had  information 
of  the  fact  that  Mr.  Stevens  was  the  secretary  of  the  plaintiflEs, 
it  will  raise  a  different  question  from  the  one  now  discussed  and 
decided. 

The  judgment  of  the  supreme  court  must  be  reversed,  and  a 
new  trial  ordered. 

All  the  judges  except  Mitchell,  J.,  who  delivered  an  opinion 
in  favor  of  affirmance,  and  CoMSTOCK,  J.,  who,  having  been  coun- 
sel in  the  canse,  took  no  part  in  the  decision,  concurred  in  re- 
versing the  judgment  on  the  ground  stated  in  the  foregoing  opin- 
ion. Judgment  reversed. 


Samuel  Bilbrotjgh  vs.  Metropolis  Insurance  Co.^  (Su- 
perior Court,  New  York  City,  June,  1856.)    Preliminary  Proofs. 

Objections  to  the  preliminary  proofs  cannot  first  be  taken  at  the  trial. 

The  policy  in  this  case  adopted  the  representations  made  in  an  application  to  another  com 
panv  as  part  of  the  contract.  And  in  that  application,  in  reply  to  the  question,  During 
what  hours  is  the  factory  worked?'*  the  answer  was,  "We  run  the  pickers,  cards, 
<lniwing  frames,  and  speeder,  day  and  night ;  the  rest  only  twelve  hours  daily.  We 
only  intoid  running  nights  until  we  get  more  cards,  &c.,  which  are  making.  Shall  not 
nin  nights  over  foor  months.*'  Held,  a  promissory  warranty,  the  breach  of  which 
avoided  the  policy. 

1  5  Duer,  587. 
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MoBTTZ  Stbttinee  v$.  Thb  Gbanitb  Insubancb  Co.* 

(Superior  Court,  New  York,  June  Term,  1856.) 
Lighting  hg  Gas,  —  Error,  y 

It  seems  that  an  insurance  upon  goods  contained  in  a  store  where  camphene  or  spirit-gas  is 
used  is  void,  if  the  policy  declares  that  lighting  *'the  premises hj  snch  means  ahsll 
render  the  policy  void. 

It  is  not  canse  for  reversing  a  judgment  that  the  jndge  submitted  to  the  jury  the  question 
whether  spirit  gas  and  burning  fluid  are  the  same. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

By  the  Court,  Woodbufp,  J.  This  is  an  action  brought  to 
recover  the  amount  of  loss  sustained  by  fire,  under  a  policy,  ex- 
ecuted and  delivered  by  the  defendants,  upon  the  plaintiff's  stock 
of  cap  fronts  and  other  goods,  contained  in  the  brick  building 
situate  No.  101  William  Street,  city  of  New  York." 

The  defence  insisted  upon  at  .the  trial  was,  that  the  plaintiff, 
without  the  permission  of  the  defendants,  lighted  the  premises 
containing  the  subject  of  the  insurance,  with  spirit  gas  or  cam- 
phene, contrary  to  the  conditions  of  insurance. 

The  conditions  of  insurance  annexed  to  the  policy,  and  referred 
to  therein  as  forming  a  part  thereof  (and  to  which  the  plaintiff, 
by  accepting  the  policy,  must  be  deemed  to  have  assented),  in 
the  eighth  article,  contains  these  words :  The  keeping  of  gun- 
powder for  sale  or  on  storage,  upon  or  in  the  premises  insured,  or 
the  lighting  the  same  by  camphene  or  spirit  gas,  without  written 
permission  in  the  policy,  shall  render  it  void." 

On  the  trial,  the  witnesses  for  the  plaintiff  testified  that  on  the 
evening  of  the  fire,  and  on  several  evenings  previous  thereto,  the 
premises  occupied  by  the  plaintiff,  and  containing  the  insured 
goods,  had  been  lighted  with  burning  fluid. 

The  defendants'  counsel  thereupon  moved  to  dismiss  the  com- 
plaint, insisting  that  the  testimony  of  those  witnesses  showed  a 
violation  of  the  above  recited  eighth  condition  of  the  policy. 
The  motion  was  denied  by  the  court,  and  the  defendants'  counsel 
excepted. 

The  reason  stated  in  the  bill  of  exceptions  for  the  denial  of  the 
motion  is  the  same  which  formed  the  subject  of  a  subsequent 
exception  to  the  charge  to  the  jury,  to  be  presently  noticed,  viz.: 
That  the  eighth  condition  annexed  to  the  insurance  related  only 


1  6  Duer,  594. 
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to  an  insurance  upon  buildings,  and  not  to  an  insurance  upon 
goods  contained  in  buildings. 

It  must,  however,  suffice  to  say  in  regard  to  this  motion  for  a 
nonsuit,  that  it  did  not,  at  ibis  stage  of  the  trial,  appear  that 

burning  fluid  "  was  one  of  the  prohibited  articles.  The  eighth 
condition  specified  camphene  or  spirit  gas,"  and  the  court  could 
not  say,  that  burning  fluid  was  either  the  one  or  the  other,  and 
dierefore  the  court  could  not  say  that  it  appeared  affirmatively 
that  this  condition  of  the  policy  had  been  violated." 

The  motion  for  a  nonsuit  was,  therefore,  rightly  denied,  whether 
the  reason  assigned  therefor  was  correct  or  not. 

The  defendants'  counsel  thereupon  called  one  witness,  and  one 
only,  who,  on  his  direct  examination,  testified  that  he  had  dealt 
in  and  manufactured  the  article  known  as  spirit  gas  and  burning 
fluid.  There  is  no  difference  between  spirit  gas  and  burning  fluid ; 
it  is  called,  in  the  trade,  spirit  gas  as  much  as  burning  fluid,"  and 
also  that  he  called  at  the  premises  after  the  fire,  and  found  a 
lamp  filled  with  burning  fluid  or  spirit  gas,  standing  on  a  desk  in 
the  office,  and  also  found  a  tin  can  containing  a  few  drops  of  the 
same  article. 

But,  on  his  cross-examination,  he  testified  that  it  is  about 
three  years  since  he  was  engaged  in  the  manufacture  of  spirit 
gas  or  burning  fluid ;  that  he  was,  at  that  time,  engaged  in  a 
drug  store  in  Utica ;  that  he  had  never  dealt  in  or  manufactured 
burning  fluid  in  the  city  of  New  York,  and  did  not  know  any- 
thing about  the  trade  in  said  city,  except  that  when  he  purchased 
for  hb  own  use  he  called  for  burning  fluid." 

There  was  no  distinct  evidence  showing  where  the  contract  of 
insurance  was  made.  The  attestation  clause  imports  that  it  was 
fflgned  by  the  president  and  secretary,  at  the  office  of  the  defend- 
ants, in  Utica,  and  its  effect  is  qualified  by  the  words  "  not  valid 
unless  countersigned  by  J.  W.  Bouck,  agent."  The  policy,  how- 
ever, bears  on  its  face,  at  its  very  beginning,  an  intimation  that 
the  poUcy  was  issued  in  the  city  of  New  York,  thus:  "  No.  1178, 
WOO.  Granite  Insurance  Company,  New  York,  office  No.  78 
Broadway,"  and  it  is  only  countersigned  by  J.  W.  Bouck,  as  agent. 

Upon  this  evidence  the  court  charged  the  jury,  That  whethei 
spirit  gas  or  burning  fluid  was  the  same  article  or  not,  made  no 
difference  as  to  the  result  of  this  suit,  inasmuch  as  the  eighth 
condition  of  insurance  related  only  to  insurance  upon  buildings, 
and  not  to  insurance  upon  goods  contained  in  buildings." 


Digitized  by 


102    Stbttinbb  v.  The  GBAinTB  Ins.  Co.  5  Duer,  694. 


Lighting  by  Gas.  —  Error. 

To  this  the  defendants'  counsel  excepted,  and  thereupon  the 
court  instructed  the  jury  to  find  specially,  in  answer  to  this  ques- 
tion, Was  the  article  of  burning  fluid  used  as  a  means  of  light 
by  the  plaintiff  the  same  article  as  spirit  gas  mentioned  in  the 
eighth  section  of  the  conditions  of  insurance  annexed  to  the 
policy?" 

The  counsel  for  the  defendants  objected,  and  took  an  exception 
to  the  submission  of  this  question  to  the  jury,  on  the  ground 
that  there  was  no  evidence  to  discredit  the  witness  who  had  testi- 
fied that  spirit  gas  and  burning  fluid  were  the  same  article,  and, 
in  the  absence  of  any  discrediting  testimony,  the  court  was  bound 
to  deem  such  evidence  to  be  true." 

The  jury  found  a  verdict  for  the  plaintiff,  and,  to  the  question 
specially  submitted  to  them,  they  returned  an  answer  in  writing, 
that  the  fluid  spoken  of  by  the  witnesses  as  ^  burning  fluid'  is 
not  ♦  spirit  gas,'  referred  to  and  mentioned  in  the  policy." 

Obviously,  if  this  special  finding  is  true,  the  first  exception  to 
the  charge  furnishes  no  ground  for  reversing  the  judgment.  For 
if  burning  fluid  is  not  spirit  gas,  then  the  condition  in  the  policy 
has  not  been  violated,  whether  that  condition  applies  to  an  insur- 
ance upon  goods  or  not. 

I  am  of  opinion  that  the  court  erred  in  the  construction  given 
to  this  condition,  and  that  it  applied  to  the  present  insurance  as 
fully  as  it  would  to  an  insurance  upon  the  building  itself,  and 
that  "  the  lighting  of  the  premises  insured  by  spirit  gas,"  as 
used  in  that  condition  of  a  policy  upon  goods,  meant  the  use  of 
spirit  gas  as  a  means  of  light  in  and  about  the  goods  at  the  place 
No.  101  William  Street,  where  the  subject  of  the  insurance  is 
described  in  the  policy  to  be.  No  part  of  the  words  of  the  policy 
ought  to  be  rejected  as  insensible  or  inoperative,  if  a  rational 
and  intelligent  meaning  can  be  given  to  them,  consistent  with 
the  general  design  and  object  of  the  whole  instrument ;  and  if 
the  condition  was  broken,  then  clearly,  in  my  opinion,  the  plain- 
tiff was  not  entitled  to  recover.  Wilson  v.  Herkimer  Ins.  Co.  2 
Selden,  53  ;i  Mead  v.  The  North  Western  Ins.  Co.  3  lb.  630;' 
Westfcdl  V.  The  Hudson  River  Fire  Ins.  Co.  2  Kernan,  289.* 

•But  it  is  wholly  unnecessary  to  discuss  this  question  further, 
because  the  jury  have  found  that  the  condition  was  not  violated; 
and,  if  that  is  so,  it  is  quite  inmiaterial  whether  the  court  erred 
i  Ante,  vol.  8,  p.  29S.  <  lb.  p.  483.  *  Ante,  p.  4. 
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in  its  constraction  or  not.  The  error  had  no  bearing  upon  the 
qaestion  of  fact  so  found. 

Are  the  defendants  entitled  to  have  the  judgment  reversed  on 
exception^  because  the  judge  submitted  the  question  to  the  jury, 
whether  spirit  gas  and  burning  fluid  are  the  same  ? 

We  think  not.  It  should  be  observed  that  this  is  not  a  motion 
for  a  new  trial  upon  the  ground  that  the  verdict  is  against  evidence, 
bat  it  comes  before  us  upon  exception  to  the  submission  of  the 
question  to  the  jury  at  all ;  and  unless  the  exception  was  well 
taken,  we  cannot  reverse,  although  we  may  diink  that  the  weight 
of  evidence  was  in  favor  of  the  defendants,  and  that  the  defend- 
ants, had  they  so  requested,  were  entitled  to  have  instructions 
given  to  the  jury  in  relation  to  the  proper  force  and  effect  of 
testimony,  and  the  duty  of  the  jury  in  respect  thereto,  which, 
had  they  been  suggested  by  the  defendants'  counsel,  and  given  by 
the  court,  might  have  influenced  the  result. 

The  objection  and  exception  are  simply  and  only  that  the  ques- 
tion should  not  have  been  submitted  to  the  jury  in  any  forjn. 

It  was  a  question  of  fact — it  was  material ;  indeed,  it  was  the 
one  sole  fact  upon  which  the  whole  defence  rested.  The  defence 
itself  could  not  prevail  unless  a  verdict  was,  npoa  this  very  ques- 
tion, found  in  its  favor.  In  the  form  in  which  the  case  then  stood 
(the  motion  for  a  nonsuit  not  having  been  renewed),  there  was 
nothing  for  the  court  to  do  but  take  a  verdict  from  the  jury,  and  as 
no  instructions  to  the  jury  were  asked  by  the  defendants'  counsel, 
they  cannot  complain  of  the  want  of  any  specific  directions. 

True,  it  was  not  necessary  for  the  court  to  submit  any  question 
to  be  specially,  answered ;  but  in  regard  to  that,  the  court  have  a 
discretion  under  section  261  of  the  Code. 

It  is,  in  effect,  suggested  that  the  objection  taken  by  the  de- 
fendants ought  to  be  r^arded  as  tantamount  to  an  insisting  at 
Qie  time  that,  upon  the  whole  evidence,  the  defendants  were  en- 
titled to  a  verdict,  and  as  equivalent  to  a  request  that  he  should 
so  charge. 

It  is  true,  that  it  has  been  held  that  a  verdict  will  not  be  set 
aside  because  the  judge  charges  a  jury  to  find  for  the  plaintiff,  if 
die  evidence  clearly  warrants  the  verdict,  and  is  neither  contra- 
dicted nor  impeached.  Dean  v.  Hewitt^  5  Wend.  257  ;  NicholU 
Qoldmith^  7  lb.  160.  And  it  is  also  well  settled  that  it  is 
within  the  power  of  the  court  to  grant  a  nonsuit  if  it  be  moved 
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for  when,  after  the  evidence  for  the  defendant  has  been  given,  the 
case  is  so  clearly  with  him  that  a  verdict  for  the  plaintiff  would  be 
set  aside  as  against  evidence.  See  Bvdd  v.  Davisy  8  Hill,  287, 
and  cases  there  cited.  But  we  are  referred  to  no  case,  and  I  can 
find  none,  in  which  it  is  held  that  where  the  plaintiff^s  case  is 
primd  facie  established,  it  is  matter  of  exception  that,  though  the 
defence  seems  clearly  proved,  the  judge  submits  the  case  to  the 
jury  when  a  nonsuit  is  not  moved  for.  See  New  York  Fire  Im. 
Co.  V.  Wcddeny  12  Johns.  R.  513.  And  it  may  well  be  doubted 
whether,  after  testimony  on  both  sides,  it  is  ever  error  in  law,  for 
which  an  exception  will  lie,  to  submit  to  the  jury  the  very  ques- 
tion of  fact  in  issue.  The  court  may,  undoubtedly,  express  an 
opinion  upon  the  facts,  and  ought,  when  requested,  to  give  proper 
instructions  regarding  the  rules  by  which  the  jury  should  be  gov- 
erned in  regard  to  the  construction  and  weight  of  the  evidence. 

Besides,  it  does  not  follow  that,  because  in  this  particular  case 
the  one  witness  for  the  defendants  testified  that  spirit  gas  and 
burning  fluid  are  the  same,  the  defendants  here  were  entitled  (if 
in  any  case)  to  a  peremptory  instruction  that  the  jury  find  for 
the  defendants.  True,  a  witness  is  primd  facie  entitled  to  credit 
But  even  his  credibility  may  and  ought  to  be  determined  by  the 
jury,  if  there  is  room  for  a  rational  doubt  of  the  correctness  of  his 
testimony  when  applied  to  all  the  facts  in  the  case. 

Here  the  terms  spirit  gas  and  burning  fluid,  if  these  are  regarded 
as  specific  names,  primd  facie  import  different  things.  The 
general  designation,  burning  fluid,  if  it  has  not  a  specific,  tech- 
nical meaning,  would  embrace  oil,  or  turpentine,  or  any  other 
combustible  fluid,  or,  at  least,  a  fluid  of  any  kind  used  for  burn- 
ing. If  it  had  acquired  a  technical  meaning,  and  designated  a 
particular  article  used  for  producing  light,  it  was  of  some  ma- 
teriality to  know  whether  that  meaning  was  general,  and  the  place 
where  the  terms  burning  fluid  and  spirit  gas  were  used  to  indicate 
the  same  article  was  important.  The  witness  not  only  spoke  of 
his  knowledge  on  that  subject  as  acquired  and  founded  upon 
the  use  of  the  terms  in  Utica,  three  years  before,  but  admitted 
that  he  had  never  dealt  in  or  manufactured  the  articles  in  the  city 
of  New  York,  and  did  not  know  anything  about  the  trade  in  said 
city,  except  that  when  he  purchased  for  his  own  use  he  called  for 
burning  fluid.  The  witness  was  the  agent  of  the  defendants.  The 
jury  and  the  court  both  had  an  opportunity  to  see  the  witness. 
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and  his  manner  while  testifying,  and  we  think  that  it  cannot  be 
said,  upon  the  whole  of  his  testimony,  that,  as  matter  of  law,  the 
court  should  have  told  the  jury  to  believe  his  evidence  on  the 
direct  examination,  and  find  for  the  defendants  accordingly. 

And  though  we  should  feel  some  hesitation  in  refusing  a  new 
trial  if  the  case  was  before  us  upon  the  broader  grounds  presented 
by  a  motion  to  set  aside  the  verdict,  we  feel  constrained  to  say 
that  the  defendants'  exception  in  the  particular  now  under  con- 
sideration was  not  well  taken,  and,  therefore,  that  the  judgment 
most  be  affirmed.  Judgment  affirmed^  with  costs. 


The  Madison  Insurance  Company  vs.  William  C.  Fbllowbs 
&  others.*  (Superior  Court,  Gncinnati,  Ohio,  June  Term,  1856.) 
Payment  of  Ptetntums.  —  Limitation  Cflause.  —  Double  Insurance, 

1.  In  a  policy  of  insurance  containing  a  condition  that  "  no  insurance  shall  be  considered 
binding  until  the  payment  of  the  premium,"  an  acknowledgment  of  its  receipt  is  con- 
doure  for  the  purpose  of  giving  effect  to  the  policy,  as  binding,  from  the  time  of  delir- 
ecy ;  the  subsequent  non-payment  of  the  premium  will  not  avoid  it  unless  it  is  expressly 
10  provided. 

2.  When  the  policy  contains  a  provision  that all  claims  under  this  policy  are  barred 
unless  prosecuted  within  one  year  from  the  date  of  loss,"  that  condition  is  performed  if, 
within  the  year,  a  suit  is  brought,  in  good  faith,  for  the  purpose  of  enforcing  the  claim  ; 
and  if  the  assured  for  good  cause  abandon  that  suit,  and  promptly  bring  another,  al- 
tboogh  after  the  year  has  elapsed,  he  is  not  barred  of  his  right  to  recover. 

S.  Where  the  policy  contains  a  clause  "  that  in  case  of  any  other  insurance  upon  the  said 
property,  not  notified  to  said  company  and  mentioned  in  or  indorsed  npon  this  instru- 
ment," then  the  policy  shall  be  void,  which  is  relied  on  as  a  defence,  it  is  error  to  admit 
parol  evidence  of  conversations  between  the  parties,  prior  to,  or  contemporaneous  with, 
the  delivery  of  tlie  policy,  to  prove  that  the  defendant,  by  the  delivery  of  the  policy, 
without  indorsement  of  the  prior  insurance,  having  verbal  notice  thereof,  has  waived  the 
contract  requiring  the  indorsement.  In  a  case  framed  to  correct  an  omission  in  the  pol- 
icy, on  the  ground  of  mistake  or  fraud,  such  evidence  is  admissible. 

4.  Distinction  in  the  application  of  the  rule,  between  conditions  precedent  and  tubsequenL 
In  the  latter  it  Ss  enough  if  the  assured  give  notice  in  fact  of  the  subsequent  insurance, 
and  was  ready  and  willing  to  have  the  indorsement  made. 

5.  Where  the  premises  insured  consist  of  two  distinct  buildings,  separately  covered  by 
prior  insurance,  and  the  subsequent  policy  covers  both,  it  constitutes  a  case  of  double 
insurance  within  the  meaning  of  the  condition. 

WiLUAM  C.  Fbllowbs  et  al.  vs,  Thb  3.  The  condition  requiring  notice  and 
Madison  Insvrancb  Company indorsement  of  the  policy  of  prior  insnr- 

1.  The  first  and  second  points  stated  in  ance  imposes  the  duty  of  compliance  on 

the  syllabus  of  the  report  of  the  Madison  the  assured,  which  cannot  be  cast  npon 

Insumnce  Compcunf  v.  Fellowes  ff  others,  the  insurer,  except  by  clear  proof  of  an 

nprOf  reaffirmed.  express  agreement  between  the  parties, 

3.  The  condition  in  a  policy  of  insnr-  or  a  general  nsage  among  underwriters 

ance,  requiring  that  "  all  claims  "  under  to  that  efiect,  and  without  such  proof  the 

if  are  barred  unless  prosecuted  within  court  will  not  reform  the  policy  by  requir- 

one  year  from  the  date  of  loss,"  is  not  ing  an  indorsement  of  the  prior  insurance 

void  as  againat  public  pdicy.  npon  the  policy. 

»  1  Disney,  217.  «  2  Disney,  128. 
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BuETON  et  al.  vs.  The  Gobb  Distbict  Mutual  Insubaijce 
CJo.*  (Queen's  Bench,  Upper  Canada,  Trinity  Term,  1856.)  Mort- 

gage* 


M.  having  effected  an  insurance  with  a  mutual  insurance  company,  assigned  all  hb  inter- 
est in  the  policy  and  premises  insured  to  the  plaintiffs  by  way  of  mortgage,  to  secure  s 
debt,  and  the  policy  was  duly  ratified  to  them  in  accordance  with  6  Wm.  lY.  c  18, 
§  18.  A  loss  having  occurred  the  plaintiffs  sued  in  their  own  names  as  assignees,  setting 
out  the  mortgage  in  the  declaration.   Defendants  pleaded:  — 

3.  That  the  debt  due  the  plaintiffs  was  less  than  the  sum  insured — that  the  assignment 
was  to  secure  the  debt  —  and  as  to  any  surplus,  plaintiffs  held  as  trustees  for  the  mort- 
gagor; that  before  the  loss  M.  insured  in  another  office  for  £500,  which  defendants  had 
no  notice  of,  and  never  consented  to  or  approved  of. 

4.  That  before  the  mortgage  to  pUintiffs  M.  had  mortgaged  the  premises  insured  to  one  B. 
in  fee,  who  afterwards  effected  an  iDsurance  with  another  company,  without  the  knowl- 
edge and  consent  of  defendants. 

Lastly.  That  before  M.'s  mortgage  to  plaintiffs  he  had  mortgaged  the  premises  insured  to 
R.  in  fee,  which  mortgage  is  still  in  force  and  unsatisfied.  Hdd,  on  demurrer,  third  and 
last  pleas  good;  fourth  plea  bad;  for  although  the  mortgage  to  R.  mentioned  in  it  would 
form  a  good  defence  of  itself,  yet  it  was  not  relied  on  for  that  purpose,  but  stated  only 
as  incident  to  another  and  insufficient  defence,  —  viz.,  the  mortgage  by  R.'  —  and,  there- 
fore, it  could  not  be  acted  on  as  admitted  by  the  demurrer. 

Per  RoBiMSON,  C.  J.  The  18th  clause  of  the  act  applies  only  to  absolute  alienations,  and 
the  plaintiffs  in  this  case,  as  mortgagees,  were  not  entitled  to  sue  in  their  own  names. 

Per  McLean  and  Burks,  JJ.  They  were  so  entitled. 

Per  RoBiMSOK,  C.  J.  A  mortgage  by  the  insured  in  a  mutual  insurance  company,  withoat 
consent,  will  avoid  the  policy. 


Mbbbick  vb.  The  Provincial  Insubance  Co.^  (Queen's 
Bench,  Upper  Canada,  Trinity  Term,  1856.)  Hazardoui  Goods. — 
Hat'Ue<xching.  —  .Bicrease  of  Rish, 

Plaintiff  insured  with  defendants  for  £2,000,  the  property  insured  being  described  in 
his  applicadon  as  his  stock  of  dry  goods  contained  in  the  first  and  second  floors  of  a 
three  story  building  occupied  by  him  as  a  dry  goods  store,  the  third  story  being  occupied 
by  another  party  as  a  dwelling  and  architect's  office.  By  the  policy,  the  insured  cove- 
nanted that  the  representations  made  in  the  application  were  true,  and  that  if  otherwise 
the  policy  should  be  void;  and  it  was  agreed  that  if  the  building  should  during  the  in- 
surance be  used  for  any  trade  or  business  denominated  hazardous,  extra  hazardous,  or 
specially  hazardous,  in  the  memorandum  annexed  to  the  policy,  or  for  the  purpose  of 
keeping  or  selling  any  of  the  goods  so  denominated,  unless  agreed  to  in  writing  by  the 
company,  the  policy  should  be  void. 

The  policy  was  also  subject  to  certain  conditions:  amongst  which  were,  that  the  application 
for  insurance  should  specify  the  construction  of  the  building  containing  the  property  to  be 
insured,  and  by  whom  occupied;  that  it  should  be  stated  whether  goods  insured  were  or 
not  of  the  descriptions  denominated  hazardous,  extra  hazardous,  or  included  in  the 
memorandum  of  special  rates;  that  if  after  the  insurance  effected  the  risk  should  be  in- 
creased  by  any  means  within  the  control  of  the  assured,  or  if  such  building  should  be 
occupied  in  anyway  so  as  to  render  the  risk  more  hazardous  than  at  the  time  of  insuring, 
such  insurance  should  be  void. 

In  the  memorandum  referred  to,  hat-finishers  and  sulphur  were  included  among  the  trades 
and  goods  deemed  hazardous,  and  which  it  was  stipulated  should  subject  the  building 
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and  all  its  contents  to  an  additional  charge;  hat-bleaching  was  included  in  the  class 
called  extra  hazardoos,  and  hat-manufacturers  in  that  of  extra  hazardous  (each  with  the 
same  stipulation  as  to  extra  charge),  and  at  the  end  of  the  last  class  was  added,  *'and 
generally  all  trades  requiring  the  use  of  fire  heat  not  before  enumerated.'^ 

It  appeared  that  the  goods  kept  by  the  plaintiff  consisted' in  part  of  millinery,  which  in  the 
defendants'  printed  instructions  to  their  agents  was  classed  as  extra  hazardous,  and  or- 
dered to  be  chared  at  a  higher  rate ;  but  it  was  not  mentioned  in  the  policy  or  condi- 
tions. Also,  that  the  business  of  bleaching  straw  bonnets  was  carried  on  in  the  third 
gtor}'  (described  in  the  application  as  occupied  for  an  architect's  office),  and  a  stove  in- 
troduced into  the  cellar  for  the  purpose  of  this  process,  in  which  sulphur  was  also  made 
use  of.  No  notice  was  given  to  defendants  of  any  of  these  changes.  A  fire  occurred, 
and  an  action  having  been  brought,  the  jury  found  for  the  plaintiff.  On  motion  for  a 
new  trial:  ffdd,  that  the  policy  was  avoided;  that  bleaching  bonnets  was  included  in 
the  trade  of  hat-bleaching"  mentioned  in  the  class  "extra  hazardous,"  and  that 
the  plaintiff  having  carried  on  that  business  without  notice  to  defendants,  no  question 
as  to  the  increase  of  risk  thereby  was  left  for  the  jury,  but  the  policy  by  the  express 
terms  of  it  was  at  an  end. 

Bddf  a&o,  that  the  other  conditions  were  broken,  for  the  occupation  of  the  building  was 
altered,  and  the  risk  increased  by  means  within  the  control  of  the  assured. 

The  keeping  miilixiery  would  not  have  been  fatal,  for  plaintiff  could  not  be  supposed  to  be 
aware  of  defendants'  instructions  to  their  agents;  nor  would  the  use  of  sulphur,  for  the 
memorandum  referred  to  it  only  when  kept  as  stock. 

StmbUf  that  upon  the  evidence  set  out,  the  pleas  denying  plaintiff's  interest  in  the  goods 
should  also  have  been  found  in  defendants'  favor. 


Blanchabd  vs.  Atlantic  Mutual  Firb  Insurance  Com- 
pany.^ (Supreme  Court,  New  Hampshire,  July  Term,  1856.) 
Party  to  Suit,  —  Sugpension  of  Bisk, — Non-payment  of  Assess- 
ment. 

The  suit  upon  a  policy,  issued  by  a  mutual  fire  insurance  company,  should,  in  case  of  loss, 
be  in  the  name  of  him  who  is  at  the  time  the  member  of  the  company. 

If  the  charter  of  an  insurance  company  contain  a  provision  against  double  insurance,  such 
insurance,  without  consent  of  the  company,  will  avoid  the  policy. 

A  by-4aw  of  an  insurance  company,  providing  for  the  suspension  of  the  risk  during  the 
non-payment  of  aseessments,  is  constitutionaL 

Where  an  insurance  company  issued  a  policy  to  G.  on  property  of  his,  he  giving  a  premium 
note  to  pay  such  assessments  as  should  be  made  against  the  policy,  but  the  insurance,  in 
case  of  kMs,  was  made  payable  to  B.  Held^  that  the  action  should  be  brought  in  the 
name  of  G.,  be  being  the  member  of  the  company. 

Where  the  by-law  of  an  insurance  company  provided  that  if  the  msured  should  neglect, 
for  the  space  of  ten  days,  when  personally  called  on,  to  pay  any  assessment,  the  risk  on 
the  policy  should  be  suspended  till  the  same  should  be  paid,  and  it  appeared  that  an  as- 
sessment had  been  made  and  duly  demanded,  according  to  the  terms  of  the  by-law,  but 
that  payment  had  not  been  made.  Beid^  that  the  risk  was  suspended  during  the  non- 
payment, and  that,  if  the  property  was  destroyed  during  the  suspension,  the  insurance 
could  not  be  recoyered. 
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Fabyan  v8.  Union  Mutual  Fibb  Insubancb  Company.^ 

(Snpreme  Court,  New  Hampshire,  July  Term,  1856.) 


A  doable  insurance  haTing  been  obtained  oontnuy  to  the  terms  of  a  policy,  the  dream- 
stances  considered  as  to  whether  the  defendants  were  estopped  to  set  ap  the  facts  in  an 
action  on  the  policy. 

Hie  setting  ap  of  seven  stoves  in  the  bnilding  containing  the  insured  property  keU  to  an- 
thorixe  the  jary  to  find  an  increase  of  risk. 

The  case  is  stated  in  the  opinion. 

Sawyer,  J.  The  contract  of  insunmce,  upon  which  the  plain- 
tiff seeks  to  recover,  is  in  writing,  as  contained  in  the  policy  of 
insurance,  and  the  defendants  are  to  be  held  liable  upon  the  con- 
tract only  in  accordance  with  the  terms  and  stipulations  thereia 
expressed,  as  the  conditions  and  limitations  of  their  liability.  By 
express  reference  in  the  policy  to  the  provisions  of  the  act  of  in- 
corporation and  by-laws  of  the  company,  those  provisions  are  in- 
corporated into  the  contract,  and  thus  make  essential  parts  of  it 
Among  the  provisions  thus  embraced  are  those  contained  in  the 
16th  section  of  the  act,  and  the  19th  article  of  the  by-laws ;  and 
the  contract  is  to  be  construed  in  the  same  manner  as  if  those 
provisions  were  inserted  in  totidem  verbis^  as  conditions  and  limita- 
tions of  the  defendants'  liability  under  it. 

The  agreement  between  the  parties  thus  being  reduced  to  writ- 
ing, effect  and  operation  are  to  be  given  to  it  as  in  other  cases  of 
written  contracts,  according  to  the  obvious  meaning  of  its  terms. 
No  other  interpretation  can  be  given  to  those  provisions,  thus  con- 
sidered as  conditions  of  the  contract,  than  that  the  defendants  are 
not  to  be  liable  upon  the  policy  in  the  cases  specified  in  the  16th 
section  of  the  act  and  the  19th  article  of  the  by-laws,  unless  such 
proceedings  are  had  as  are  therein  specified.  This  is  the  agree- 
ment into  which  the  parties  have  entered,  and  which  they  have 
reduced  to  writing.  The  defendants  stipulated  for  such  a  quali- 
fied or  contingent  liability,  and  the  plaintiff  accepted  the  policy 
upon  that  understanding.  It  must  be  presumed,  in  the  absence 
of  any  evidence  of  fraud,  that  the  plaintiff  was  informed  of  all 
the  provisions  of  the  act  and  by-lawd,  qualifying  or  limiting  flie 
liability  of  the  defendants. 

A  double  insurance  was  obtained  by  plaintiff  in  the  Atlantic 
Company,  of  which  no  notice  was  ^ven  to  the  defendants,  and  to 
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which  their  assent  was  not  given,  as  required  by  the  16tb  section 
of  the  act.  By  the  terms  of  the  policy,  this  discharged  the  de- 
fendants from  liability,  their  promise  contained  in  the  policy  to 
pay  to  the  plaintiff,  in  case  of  loss,  being  upon  the  condition  that 
in  case  of  such  double  insurance,  their  assent  thereto  should  be 
indorsed  on  the  policy.  It  is  contended,  however,  by  the  plain- 
tiff, that  the  defendant  should  be  estopped  from  setting  up  this 
provision  of  the  act  as  a  condition  or  limitation  of  their  liability 
under  the  contract,  because  of  the  proceeding  of  the  company  in 
causing  what  purports  to  be  their  act  of  incorporation  to  be 
printed  upon  the  back  of  the  policy,  and  which,  in  fact,  does  not 
contain  the  16th  section.  This  proceeding,  it  is  said,  was  of  a 
character  to  mislead  and  deceive  the  plaintiff ;  and  it  is  contended 
that  he,  finding  upon  the  back  of  the  policy  what  the  company 
have  thus  held  out  to  him  as  their  act  of  incorporation,  containing 
no  such  provision,  may  be  supposed  to  have  accepted  the  policy 
upon  the  understanding  that  it  was  what  they  held  it  out  to  be, 
and  that  they  are  not  at  liberty  to  claim  that  such  provision  is 
contained  in  the  act  constituting  a  limitation  upon  their  liability. 
An  examination  of  the  matter  printed  upon  the  back  of  the  pol- 
icy shows  conclusively  that  it  is  not  claimed  to  be  the  entire  act, 
and  that,  with  the  ordinary  degree  of  attention,  it  could  not  have 
been  so  understood  by  the  plaintiff. 

Two  sections  of  the  act  only  are  printed,  the  first  and  the 
last,  and  designated  respectively,  as  printed,  section  1  and  sec- 
tion 20  ;  the  former  containing  the  names  of  the  grantees,  the  in- 
corporating clause,  and  a  summary  of  the  purposes  and  objects  of 
the  corporation,  usually  contained  in  the  first  section  of  such  an 
act ;  the  latter  merely  specifying  the  time  when  the  act  is  to  take 
effect.  In  the  first  it  is  declared  that  the  grantees  named,  and 
such  other  persons  as  may  hereafter  become  members  of  the  com- 
pany, in  the  manner  herein<rfter  prescribed^  are  incorporated  and 
made  a  body  politic,  no  provision  being  contained  in  either  sec- 
tion, as  printed,  prescribing  the  manner  in  which  other  persons 
may  become  members.  The  slightest  attention  would  show  that 
the  whole  act  was  not  contained  in  these  two  sections ;  that,  in 
fact,  the  eighteen  intermediate  sections  were  omitted ;  and  the 
printing  of  these  two  upon  the  i>olicy,  with  the  other  eighteen  thus 
shown  to  be  omitted,  would  furnish  no  evidence  to  the  jury  that 
the  printed  matter  contained  the  whole  act,  or  that  the  plain- 
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tiff,  with  ordinary  care  and  attention,  could  have  been  misled 
by  it. 

Upon  the  other  ground,  also,  the  defendants  were  released  from 
their  liability  upon  the  policy. 

The  setting  up  of  seven  stt)ves  in  the  hotel  in  which  the  prop- 
erty was  kept  and  used,  was  such  a  change  of  circumstances  as 
that  the  jury  might  haye  found  that  the  risk  was  thereby  in- 
creased. It  was  understood  by  the  plaintiff  himself  to  be  increased 
thereby  to  some  extent.  This  is  implied  in  the  statement  con- 
tained in  his  letter  of  the  8th  of  February,  that  it  is  not  much 
increased."  Under  the  provision  of  the  19th  article  of  the  by- 
laws, such  a  change  avoided  the  policy,  unless  an  additional  pre- 
mium and  deposit  were  agreed  upon.  Upon  being  notified  of  this 
change,  the  company  declined  to  continue  the  insurance,  and  re- 
fused to  arrange  an  additional  deposit  and  premium,  atid  imme- 
diately notified  the  plaintiff  of  their  determination. 

By  the  terms  of  the  contract,  they  had  the  right  thus  to  ter- 
minate it,  and,  as  by  the  provisions  of  the  case  a  verdict  is  to  be 
entered  for  the  defendants  if  the  evidence  would  warrant  it,  tfie 
verdict  must  be  set  aside,  and  a 

Verdict  entered  for  the  defendants  and  judgment  rendered  thereon. 


Jabez  AMESBtTRT  &  another  vs.  Bowditch  Mutual  Fikb 
Insurance  Co.*  (Supreme  Court,  Massachusetts,  September  Term, 
1856.)    By4aw,  —  Place  of  Suit.  —  Limitation. 

A  by-lav  of  a  mutaal  fire  insarance  company,  which  consists  of  several  distinct  and  inde- 
pendent parts,  maj  be  valid  as  to  one  of  those  parts,  though  void  as  to  the  others. 

A  stipulation,  contained  in  a  by-law  of  a  mutual  fire  insurance  company  (to  which  their 
policies  are  in  terms  made  subject),  that  in  case  of  loss,  if  the  assured  shall  not  acquiesce 
in  the  determinadon  by  the  directors  of  the  amount  thereof,  any  action  for  the  loss 
claimed  must  be  brought  within  four  months  after  such  determination,  at  a  proper  conit 
in  the  county  in  which  the  office  of  the  company  is  established,  is  valid  so  far  as  con- 
cerns the  limitation  of  time,  though  void  so  far  as  it  affects  the  jurisdiction  of  courts. 

A  by-law  of  a  mutual  fire  insurance  company  (to  which  their  policies  are  in  terms  made 
subject),  which  provides  that,  upon  notice  of  a  loss,  the  directors  shall  proceed  to  de- 
termine and  pay  the  amount  thereof;  but  if  the  assured  shall  not  acquiesce  in  their 
determination,  any  action  for  the  loss  claimed  "  must  be  brought  within  foor  months 
after  such  determination,  does  not  prevent  the  assured  from  commencing  an  action  after 
that  time  for  the  amount  determined  by  the  directors.  And  the  assured,  in  an  action 
brought  after  that  time  upon  the  policy,  to  which  the  company  answer  admitting  the 
loss,  and  averring  a  determination  of  the  amount  thereof  by  the  directors,  and  relying 
upon  such  limitation  of  time  in  the  by-law,  may  amend  by  declaring  for  the  amount  so 
determined,  and  take  judgment  therefor,  without  further  trial. 

1  6  Gray,  596. 
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Ames  vs.  New  Yokk  Union  Insubance  Co.^  (Court  of 
Appeals,  New  York,  September,  1856.)  Notice  of  other  Limrance, 
—  Waiver. 

The  policy  in  this  case  was  to  be  void  in  case  of  the  existence  of  prior  insurance,  not  noted 
on  the  application  or  indorsed  on  the  policy,  or  otherwise  approved  in  writing  by  the 
Kcretary  of  the 'Company.  Hddf  sufficient  that  prior  insurances  were  stated  in  the  body 
of  the  policy. 

The  defendants  having  issued  a  policy  with  knowledge  of  a  verbal  notice  to  their  agent  of 
an  incumbrance  upon  the  property  insured,  cannot  afterwards  insist  upon  written  notice. 

The  policy  provided  that  suit  should  be  brought  within  six  months  from  the  time  of  the 
loss,  and  that  the  sum  insured  should  not  be  payable  until  ninety  days  after  proofs  of 
loss  were  filed.  The  plaintiff  filed  proofs  within  nine  days  after  the  loss.  The  defend- 
ants objected  to  them  eighty-five  days  afterwards,  and  upon  correction,  insisted  upon 
ninety  days'  time  for  payment.  At  the  end  of  this  time  they  set  up  the  expiration  of 
the  six  months  in  defence.  HtUd^  that  the  defence  was  waived. 


WiDSON  v8.  The  Genesee  Mutual  Insurance  Co.^ 

(Court  of  Appeals,  New  York,  September,  1856.) 
Agen£9  Powers. 

The  company^s  agent  having  been  "  duly  authorized  to  take  applications  for  insnrance,*' 
has  no  authority  under  this  grant  to  approve  of  subsequent  insurances. 

The  case  is  stated  in  the  opinion. 

Comstocb:,  J.  One  of  the  provisions  of  the  policy  was,  that 
if  tiie  insured  or  his  assigns  should  obtain  any  other  insurance 
on  the  same  property,  the  policy  should  be  void,  unless  within  a 
reasonable  time  the  additional  insurance  should  be  notified  to  the 
company  and  indorsed  on  the  instrument,  or  otherwise  approved 
in  writing.  A  subsequent  insurance  for  $2,000  having  been  pro- 
cured from  another  company,  it  is  conceded  that  the  policy  in 
question  is  void  unless  the  condition  has  been  complied  with ;  and 
the  question  is,  whether  Park,  the  agent,  who  assumed  to  approve 
of  the  second  insurance,  acted  by  authority  derived  from  the -de- 
fendants. The  appointment  of  Mr.  Park  as  agent  was  in  writ- 
ing, and  under  the  corporate  seal  of  the  defendants ;  and  by  its 
terms  it  declared  that  he  "  had  been  regularly  appointed  an 
agent  and  surveyor  of  the  company,  and  was  duly  authorized  to 
take  applications  for  insurance."  This  was  the  only  express 
authority  which  the  agent  ever  received  from  the  company,  and 
there  is  no  evidence  in  the  case  from  which  any  other  can  be  im- 
plied. It  does  not  appear  that  he  was  ever  held  out  to  the  world 
by  his  principals  as  possessing  any  power  hot  included  in  his 
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written  appointment,  or  that  he  ever  performed  any  acts  as  agent 
until  the  one  now  in  question,  which  that  appointment  would  Dot 
in  terms  justify.  The  defendants,  therefore,  are  not  bound  by 
his  approval  of  the  subsequent  insurance,  unless  that  act  is  in- 
cluded within  the  written  power. 

What,  then,  is  the  construction  of  the  writing  from  which  ibe 
agent  derived  his  authority  ?  It  is  open  to  only  two  interpreta- 
tions. One  is,  that  it  constitutes  an  agency  limited  to  receiving 
applications  for  insurance,  and,  of  course,  communicating  them 
to  the  company;  the  other,  that  there  is  no  limitation.  The 
writing  first  declares  that  Mr.  Park  is  appointed  agent.  This  is 
general  and  unlimited,  unless  by  the  declaration  immediately  fol- 
lowing, that  he  is  duly  authorized  to  receive  applications.  If  we 
measure  the  authority  by  the  first  clause  only,  then  there  is  noth- 
ing to  restrict  it,  and  the  agent  may  make  contracts  of  insurance, 
adjust  losses,  approve  of  subsequent  policies,  and,  in  short,  wield 
all  the  powers  of  the  corporation.  If  we  take  the  succeeding 
clause  as  a  qualifying  and  restricting  one,  it  defines  the  agency 
precisely.  It  is  then  confined  to  the  negotiation  of  contracts, 
without  authority  to  bind  the  company  at  all ;  and  this,  in  my 
opinion,  is  the  true  construction.  If  the  agency  is  not  thus  quali- 
fied, but,  on  the  other  hand,  is  general,  then  the  last  clause  of 
the  writing  has  really  no  meaning  or  force  at  all.  It  neither 
adds  to  nor  subtracts  from  what  precedes  it.  A  general  author- 
ity is  first  created,  and  then  a  very  limited  one  is  specially  given. 
This,  I  am  satisfied,  was  not  the  intention  of  the  author  of  the 
power.  The  design  was  to  constitute  an  agency  with  the  powers 
specified  and  no  other.  If  this  be  not  so,  then,  I  repeat,  the 
writing  suggests  no  limitation  whatever.  The  agency  is  either 
general,  and  extends  to  all  the  business  of  the  corporation,  or  it 
is  limited  to  surveys  and  receiving  applications.  There  is  no 
middle  ground,  and  between  these  two  constructions  there  is  no 
room  for  hesitation. 

In  the  case  of  McEwen  v.  The  Montgomery  County  Mutual  In- 
surance  Company^  5  Hill,  101,^  there  was  a  provision  in  the 
policy  that  it  should  be  void  in  case  the  assured  had  already  made 
any  other  insurance  not  notified  to  the  company.  There  was  a 
prior  insurance,  but  notice  of  it  was  given  to  the  travelling  agent 
of  the  company,  whose  authorized  business  was  to  solicit  insur- 

1  AnU,  vol.  2,  p.  269. 
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auces,  make  aurveys,  and  receive  applications.  It  was  held  that 
the  notice  was  sufficient,  and  the  policy  was  accordingly  adjudged 
to  be  valid.  The  powers  of  the  agent  in  that  case  and  in  the 
present  one  are  similar  ;  and  I  have  no  doubt,  that  notice  to  Mr. 
Park,  at  the  time  of  receiving  the  application,  of  the  prior  in- 
sarauce,  would  be  good.  He  was  authorized  to  negotiate  con- 
tracts of  insurance,  and  therefore  any  facts  which  the  company 
required  to  be  made  known  before  entering  into  the  contract 
might  properly  be  communicated  to  the  agent.  A  prior  insur- 
ance is  a  fact  which  enters  into  the  negotiation  and  then  into  the 
contract.  The  fact  may  therefore  be  notified  to  the  agent  who 
negotiates,  and  it  is  his  duty  to  communicate  it  to  his  principals 
before  the  contract  is  concluded.  But  I  cannot  see  that  it  is  any 
part  of  the  duty  of  such  an  agent  to  deal  with  the  assured,  in 
any  respect,  after  the  policy  is  issued.  The  agent's  functions 
have  then  ceased  in  respect  to  that  contract,  and  he  has  no  power 
to  save  it  from  forfeiture  by  his  approval  of  a  subsequent  insur- 
ance. 

It  was  suggested  on  the  argument  that  the  defendants  are  es- 
topped from  insisting  that  the  policy  is  void  by  reason  of  having 
made  an  assessment  on  the  premium  note  which  was  paid  by  the 
insured.  It  does  not  appear,  however,  when  the  assessment  was 
imposed,  nor  whether  the  payment  was  made  to  any  one  author- 
ize to  receive  it.  The  evidence,  I  think,  is  not  such  as  to  pre- 
sent tiiQ  question  of  estoppel. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Denio,  C.  J.,  A.  S.  Johnson,  Selden,  and  Hubbabd,  J  J., 
concurred  in  the  forcing  opinion.  T.  A.  Johnson,  J.,  took  no 
part  in  the  decision.    Wbight  and  Mitchbll,  J  J.,  dissented. 

Judgment  reversed. 

IsBAEL  Wilson  vs.  The  Conway  Firb  Insijbanob  Co.^ 

(Supreme  Court,  Bhode  Island,  September,  1856.) 
Powers  of  Agent.  —  Warranty.  —  Representation. 

An  ■gent  for  an  insonuice  companj,  empowered  merely  to  receive  written  applications  for 
uunnmee,  to  transmit  tliem  to  tlie  company,  and,  if  tliey  decide  to  take  the  risk,  to  re- 
ceive the  policy  executed  by  them,  and  to  issue  it  to  the  applicant,  upon  receipt  from 
liiin  of  the  premium,  ia  not  tiie  agent  of  the  company  for  the  making  of  applications  ; 
■nd  if  employed  by  the  applicant,  or  permitted  to  act  for  him  in  drawing  up  the  applica- 
tioo,  is  hU  agent,  for  whose  mistakes  of  fact  committed  in  the  statements  or  answers  to 
interrogatories  in  the  applications,  As  is  responsible. 

1  4  B.  L  141. 
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Ifi  however,  the  agent,  being  empowered  to  reeetre  and  trantmit  written  applications  for 
insurance  to  the  company,  be  requested  by  the  applicant  to  copy  the  answers  which  he 
shall  make  in  another  application  for  insurance  upon  the  same  property  taken  away  by 
him  to  fill  up,  instead  of  waiting  until  he  receive  from  the  applicant  sucli  answers  to 
copy,  send  to  his  company  an  old  application  for  insurance  upon  the  same  property  cor- 
rected to  suit  the  change  of  circumstances  by  himself,  thus  sending  an  application  which 
be  was  not  authorized  by  the  applicant  to  send,  the  company  is  estopped  from  setting  up 
the  mistakes  of  fact  in  the  application  so  missent  by  their  agent  in  defence  to  a  suit  on 
the  policy  for  loss  under  it. 

The  company  cannot  be  affected  with  notice  by  verbal  communications  made  by  the  ap- 
plicant to  an  agent  authorized  only  as  above ;  and  in  a  suit  upon  the  policy  for  a  lots, 
evidence  of  verbal  communications  of  facts  made  to  the  agent  varying  from  the  state- 
ments in  the  written  application  is  inadmissible  to  avoid  the  effect  of  misstatements  or 
mistakes  in  the  written  application. 

If  it  be  doubtful  from  the  words  of  a  policy  whether  certain  statements  made  by  the  in- 
sured, relative  to  the  subject  of  insurance,  are  to  be  regarded  as  warranties  or  representa- 
tions, they  will  be  regarded  as  representations  merely. 

Where  the  written  application  for  a  policy  of  fire  insurance  contained  amongfst  others  the 
following  questions  and  answers  :  "19.  Are  the  works  operated  on  account  of  the  pro- 
prietors or  are  they  rented?  Ans.  By  the  proprietors.  20.  Are  they  immediately  superin- 
tended by  one  of  th^  proprietors?  If  not,  by  whom?  Ans.  Yes.*'  Which  answen 
were  both  untrue ;  it  was  heldj  that  evidence  was  inadmissible  to  show  that  these  mis- 
statements were,  under  the  circumstances,  immaterial  to  the  risk ;  since,  whether  the/ 
were  to  be  regarded  as  warranties  or  not,  they  were,  being  asked  and  answered,  made 
by  the  parties  material  as  representations,  and  so  their  truth  made  a  condition  of  the  pol- 
icy, whether  they  were  in  fact  material  or  not. 

Motion  for  a  new  trial.  This  action  was  upon  a  fire 
policy  effected  by  the  plaintiff  with  the  defendants,  through  an 
agent  of  the  defendants,  residing  in  Providence,  who,  as  it  ap- 
peared by  the  evidence  at  the  trial,  was  empowered  solely  to  re- 
ceive written  applications  for  insurance  at  Providence,  to  transmit 
them  to  the  board  of  the  defendant  company  at  Conway,  Mass., 
and  if  they  issued  policies  upon  applications  thus  sent,  to  receive 
the  premiums,  and  deliver  the  policies  to  the  assured.  The  pol- 
icy insured  the  plaintiff  against  loss  or  damage  by  fire  to  the 
amount  of  $2,500,  and,  as  it  is  stated  in  writing  upon  its  face, 
"  on  his  movable  machinery  contained  in  the  stone  building  with 
shingle  roof,  situate  in  the  town  of  Exeter,  R.  I.,  and  occupied 
for  the  manufacture  of  cotton  yarn.  Reference  is  had  to  applica- 
tion No.  2274,  which  is  made  a  condition  of  this  policy ;  $2,500 
subsists  on  same  elsewhere." 

The  policy  also  contained  on  its  face  a  printed  clause  in  these 
words :  "  and  that  this  policy  is  made  and  accepted,  in  reference 
to  the  survey  on  file  at  this  office,  and  the  conditions  thereto  an- 
nexed, which  are  to  be  used  and  resorted  to  in  order  to  explain  the 
rights  and  obligations  of  the  parties  hereto  in  all  cases  not  herein 
otherwise  provided  for.^^ 
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On  another  page  of  the  sheet  on  which  the  policy  was  printed 
and  written,  headed,  in  large  type,  "  Conditions  of  insurance 
referred  to  in  the  body  of  the  foregoing  policy,"  were  printed 
seventeen  articles,  specifying,  amongst  other  things,  what  goods 
and  occupations  were  to  be  deemed  not  hazardous,  hazardous, 
extra  hazardous,  and  what  prohibited ;  what  applications  for  in- 
surance must  specify;  the  effect  of  false  descriptions  of  build- 
ings or  contents  insured,  of  increase  of  risk,  the  mode  of  pre- 
liminary proof,  and  the  like. 

In  the  4th  article  of  these  conditions,  it  is  stated  that  "  applica- 
tions for  insurance  mu^t  specify  the  construction  and  materials  of 
the  building  to  be  insured,  or  contsdning  the  property  to  be  in- 
sured ;  by  whom  occupied^  whether  as  a  private  dwelling  or  other- 
wise and  after  several  other  provisions  with  regard  to  what  it 
must  contain,  follows  these  two  sentences :  "  And  a  false  descrip- 
tion by  the  insured  of  a  building  or  of  its  contents,  or  omitting  to 
make  known  any  fact  or  feature  in  the  risk  which  increases  the 
hazard  of  the  same,  or  in  a  valued  policy  an  overvaluation,  shall 
render  absolutely  void  a  policy  issuing  upon  such  description  or 
valuation.  And  if  any  survey^  plan^  or  description  of  the  prop- 
erty  herein  insured  is  referred  to  in  this  policy^  such  survey^  plan^ 
or  description  thereof  shall  be  deemed  and  taken  to  be  a  warranty 
on  the  part  of  the  assured." 

The  paper  referred  to  in  the  policy  as  application  No.  2274, 
was  entitled  on  the  outside,  as  folded  for  filing,  "  Application  of 
Israel  Wilson,  Sept.  13,  1855,"  and  above  this  title  appeared  in 
figures,  "  2274."  At  the  bottom  of  the  paper  outside,  as  folded 
for  filing,  was  printed,  ^^Application  filed  and  survey  made  by^^^ 
and  then  below  in  writing,  "  Immanuel  Searle."  On  the  inside 
this  paper  was  headed :  — 

"Conway  Mutual  Fire  Insurance  Company. 

"Class  No.  2.  Policy  No.  10.  * 

"  Survey  of  a  building  on  which  insurance  is  to  be  predicated." 

Amongst  the  twenty-six  questions  and  answers  of  this  applica- 
tion were  the  following :  — 

Question  18.  Are  the  buildings  and  machinery  both  owned 
by  the  applicants  for  this  insurance  ?  If  not,  state  by  whom, 
and  the  nature  of  your  interest.    Answer.  Yes. 

Question  19.  Are  the  works  operated  on  account  of  the  pro- 
prietors, or  are  they  rented  ?    Answer.  By  the  proprietor. 
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Question  20.  Are  they  immediately  saperintended  by  one  of 
the  proprietors  ?   If  not,  by  whom  ?   Answer.  Yes. 

At  the  trial  before  the  chief  justice,  at  an  adjournment  of  the 
September  term  of  the  supreme  court  for  the  county  of  Kent, 
held  at  East  Greenwich  in  October,  the  total  loss  by  fire  of  the 
property  insured,  and  to  an  amount  greatly  exceeding  all  insur- 
ance thereon,  was  proved  to  have  occurred  on  the  night  of  the 
10th  November,  1856.  It  was  admitted  that  "  the  works,"  in- 
stead of  being  operated  on  account  of,  and  superintended  by  the 
proprietor  and  assured,  Wilson,  were  rented  to,  operated  on  ac- 
count of,  and  superintended  by,  Alexander  S.  Hopkins ;  and  that 
the  answers  to  the  19th  and  20th  questions  of  the  application 
were  false.  It  was  evident  that  this  falsity  was  caused  by  mis- 
take ;  the  agent  of  the  defendants,  Searle,  swearing  that  Hopkins, 
who  procured  the  insurance  for  the  plaintifE,  Wilson,  corrected 
with  him,  Searle,  an  old  application  upon  which  a  policy  had 
been  effected  at  the  same  office  by  a  former  proprietor,  which 
he,  Searle,  was  to  send  to  the  office  at  Conway  to  obtain  a  policy 
upon,  and  which  he  signed  "  Israel  Wilson,  applicant,  by  Imman- 
uel  Searle,'*  and  sent  to  the  office,  the  same  being,  in  fact,  the 
only  application  sent,  upon  which  the  policy  issued ;  and  Hopkins 
swearing,  on  the  part  of  the  plaintiff,  that  the  agent  and  himself 
agreed  that  he,  Hopkins,  should  take  out  to  Wilson  a.  form  of 
plication  for  the  Hampden  Office  for  $2,500  insurance  on  the  same 
property,  and  which  he  was  to  bring  back  to  Searle  properly 
filled  up,  and  which  Searle,  who  was  agent  for  both  companies, 
was  to  copy  and  send  to  the  Conway  Office  for  the  purpose  of 
procuring  Uie  policy  in  question.  He  also  swore  that  Searle  de- 
livered to  him  three  blank  forms  of  applications  for  insurance  to 
the  Hampden  Office,  having  no  such  blanks  of  the  Conway  Office, 
one  of  which  was  properly  filled  up  by  himself  and  Wilson  for 
the  purpose  of  procuring  the  $2,500  insurance  on  the  same  prop- 
erty proposed  to  be  effected  at  the  Hampden  Office,  and  which  he 
brought  back  and  handed  to  Searle  for  that  purpose,  as  well  as 
for  the  purpose  of  having  the  answers  contained  copied  by  Searle 
into  a  blank  form  of  application,  when  the  same  could  be  procured, 
for  the  purpose  of  obtaining  the  insurance  now  in  question  at  the 
Conway  Office ;  that  the  insurance  was  effected  through  Searle  at 
the  Hampden  Office  upon  the  application  thus  fiUed  up  by  hiniself 
and  Wilson ;  that  both  Wilson  and  himself  supposed  that  the 
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insiurance  at  the  Conway  Office  was  procured  upon  an  application, 
the  answers  in  which  were  copied  by  Searle  from  the  above  ap- 
plication to  the  Hampden  Company,  according  to  the  agreement 
and  understanding  between  himself  and  Searle  above  stated.  He 
farther  swore,  that  he  communicated  to  Searle,  the  agent  of  the 
defendants,  that  he  was  the  tenant  of  the  mill,  and  run  the  same, 
the  duration  of  his  lease,  his  superintending  of  the  mill,  and  the 
like ;  all  of  which  Searle  denied,  or  swore  that  he  had  no  recol- 
lection of. 

Upon  these  facts  the  presiding  judge  ruled,  that  the  paper  re- 
ferr^  to  in  the  written  pwt  of  tiie  policy  as  "  Application  No, 
2274,"  and  made  "  a  condition  "  of  the  policy,  was,  by  such  lan- 
guage, to  be  classed  with  the  conditions  printed  on  a  page  of  the 
sheet  containing  the  policy,  and  headed,  Conditions  of  insur- 
ance referred  to  in  the  body  of  the  foregoing  policy ;  "  that  this 
policy  obviously  distinguished  between  an  application^  and  a  «i*r- 
rey,  plan,  or  description  of  the  property  insured,  which  it  made 
in  terms  a  warranty  on  the  part  of  the  assured.  He  noticed 
that  the  paper  referred  to  in  the  policy  as  an  application  was  so 
named  on  the  outside,  and  it  was  also  there  said,  that  the  applica- 
tion was  filed  and  the  %urvey  made  by  Immanuel  Searle,  the 
agent  of  l^ie  insurers,  although  on  the  inside  it  was  headed  Sur- 
vey of  a  building  on  which  imurance  was  to  be  predicated," 
which  clearly  this  paper  was  not,  under  this  policy,  since  there 
was  no  insurance  effected  by  it  on  any  building.  Upon  looking 
into  the  printed  conditions  amongst  which  he  deemed  this  paper 
to  be  embraced,  he  said,  that  he  found  this  same  distinction  be- 
tween the  application  and  the  survey,  plan,  or  description  of  the 
property  insured,  carefully  kept  up,  as  if  a  different  effect  was  to 
be  given  to  that  part  of  the  paper  which  was  treated  as  an  appli- 
cation and  that  part  which  described  the  property ;  that  the  4th 
article  of  the  conditions  specified  what  the  application  "  must 
contain,  and  amongst  other  things,  by  whom  the  building  to  be 
insnred,  or  containing  the  property  to  be  insured,  "  is  occupied," 
and  then  went  on  to  declare,  that  a  false  description  by  the  in- 
sured of  a  building,  or  of  its  contents,"  shall,  together  with  omis- 
sion to  make  known  any  fact  or  feature  increasing  the  risk,  and 
an  overvaluation  in  a  valued  policy,  "  render  absolutely  void  a 
policy  i»9tdng  upon  mch  a  description  or  valuation.^^  With  this 
distinction  thus  made  are  ushered  in,  he  observed,  in  this  4th  ar- 
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tide  of  the  conditions,  the  words  relied  upon  to  make  every  an- 
swer in  the  application  a  warranty,  "  and  if  any  survey,  plan,  or 
description  of  the  property  herein  insured  is  referred  to  in  this 
policy,  such  survey,  plan,  or  description  shall  be  deemed  and 
taken  to  be  a  warranty  on  the  part  of  the  assured."  He  con- 
cluded that,  as  he  did  not  deem  an  answer  to  a  question  as  to 
who  run  or  superintended  a  mill,  a  plan,  survey,  or  description  of 
the  machinery  in  it  insured,  and  as  the  assured  distinguished  in 
that  respect  between  parts  of  the  application,  he  should  not  hold 
the  answers  referred  to  as  warranties.  Taking  thus  a  distinction 
set  up  by  the  policy  itself,  between  what  in  the  application  was 
warranty  and  what  was  something  else,  and  therefore  a  repre- 
sentation^ he  held,  however,  inasmuch  as  the  19th  and  20th  ques- 
tions and  answers  related  to  a  matter  in  itself  material  to  the 
risk,  that  they  were  made  by  the  parties  material  by  being  asked 
and  answered,  that  thereby  their  materiality  was  concluded,  and 
that  no  evidence  could  be  admitted  to  show  that  they  were  not 
material  in  this  particular  case. 

As  this  distinction  was  not  questioned  by  the  party  moving  for 
a  new  trial,  it  is  here  stated.  The  other  rulings,  being  embraced 
in  the  motion  for  a  new  trial,  it  is  unnecessary  to  repeat  here. 

Under  the  instructions  given  by  the  judge,  the  jury  returned 
a  verdict  for  the  defendants,  and  a  motion  for  a  new  trial  was 
thereupon  filed  by  the  plaintiff  upon  the  following  grounds :  — 

First.  Because  the  presiding  judge  instructed  the  jury  that 
whether  they  believed  the  witness  Hopkins,  or  the  witness  Searle, 
the  said  Searle,  in  what  he  did  relative  to  this  application  for  in- 
surance was  to  be  considered  the  agent  of  the  plaintiff,  and  not 
the  agent  of  the  defendants. 

Second*  Because  the  judge  instructed  the  jury  that  the  deliv- 
ery to  Searle,  the  agent  of  the  defendants  as  well  as  of  the 
Hampden  Insurance  Company,  of  the  application  for  insurance 
by  both  companies,  under  the  circumstances  of  the  case,  was  not 
an  application  by  the  plaintiff  for  insurance  made  to  the  defend- 
ants ;  and  that  when  Searle  was  directed  and  undertook  to  obtain 
the  policy  in  suit  thereupon,  whether  the  jury  believed  the  testi- 
mony of  Searle  or  Hopkins,  Searle,  in  what  he  did  in  relation  to 
the  application,  was  to  be  considered  as  the  agent  of  the  plaintiff ; 
and  that  whether  the  errors  in  the  application  were  made  by  the 
plaintiff,  or  through  the  mistake  of  Searle,  withput  the  knowl- 
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edge  or  consent  of  the  plaintiff,  yet  the  erroneous  application  was 
to  be  considered  the  application  of  the  plaintiff. 

Thirds  in  substance,  that  the  judge  ruled  out  evidence  offered 
by  the  plaintiff  to  show  the  immateriality  to  the  risk  of  questions 
and  answers  in  the  application  respecting  who  occupied,  operated, 
and  superintended  the  "works,"  a  part  of  the  machinery  in 
which  was  insured ;  the  plaintiff  offering  to  prove,  as  a  matter 
of  &ct,  that  the  risk  would  be  less  hazardous  if  the  mill  were 
operated  on  account  of,  and  superintended  by  the  tenant  Hop- 
kins, than  if  operated  and  superintended  as  represented  by  the 
plamtiff. 

It  was  agreed  that  the  motion  should  be  argued  before  the 
court  sitting  in  Providence,  and  judgment  thereon  entered  by  the 
clerk  of  the  court  for  the  county  of  Kent,  as  of  the  September 
term. 

At  the  September  term  of  the  court  for  the  county  of  Provi- 
dence, the  motion  was  argued  by  Cozzens  ^  M.  TF".  Greene  for 
the  motion,  and  by  Bradley  against  it. 

Ames,  C.  J.  The  decision  of  this  motion  turns  upon  the  legal 
effect  of  a  very  few  facts,  the  simple  statement  of  which  is  the 
best  argument  that  can  be  made  of  the  questions  which  it  in- 
volves. '  Searle,  the  agent  of  the  defendants,  through  whom  the 
plaintiff  effected  his  policy  with  them,  was  not,  according  to  the 
proof,  the  agent  of  the  defendants  to  make  contracts  of  insurance 
binding  upon  them,  but  only  had  the  limited  power,  to  issue 
blank  forms  of  application  for  insurance,  to  receive  them  from 
the  applicants  when  filled  up  with  the  answers  to  the  questions 
proposed  in  the  applications,  to  transmit  applications  for  insur- 
ance in  this  shape  to  the  office  of  the  company  at  Conway  ;  and 
if  the  board  of  directors  chose,  upon  the  basis  of  an  application 
thus  received,  to  fix  a  rate  of  premium  for  the  risk  proposed,  and 
to  make  out  a  policy  to  cover  it,  to  receive  the  policy,  and  upon 
receipt  of  the  premium,  to  deliver  it  to  the  assured. 

In  the  case  at  bar,  it  being  admitted  that  the  answers  to  two 
questions  in  the  application,  relating  to  the  person  on  whose  ac- 
count the  plaintiff's  mill  was  run,  and  who  superintended  it,  were 
false,  through  error  or  mistake  of  some  one,  the  question  upon 
the  testimony  was,  whether  the  mistake  was  made  by  Alexander 
S.  Hopkins,  the  agent  of  the  plaintiff  and  applicant  to  procure 
the  insurance,  or  by  Searle,  the  agent  of  the  defendant  insurance 
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company  through  whom  it  was  effected  with  them.  Bodi  were 
witnesses  in  the  cause,  on  the  part  of  their  respective  principals, 
and  each  threw  the  mistake  in  question  upon  the  oi^er.  The 
testimony  of  Searle,  in  substance,  was  that  Hopkins  and  himself 
sat  down  together  in  his,  the  agent's,  office,  at  Providence,  and 
taking  an  old  application  upon  which  a  prior  insurance  for  $5,000 
had  been  effected  at  this  office,  by  the  former  proprietor  of  the 
mill,  altered  it  to  a  request  for  $2,500  insurance,  the  former 
amoimt  of  $6,000  to  be  divided  between  this  and  the  Hampden 
Office,  of  which  the  witness  was  also  agent;  that  they  corrected 
this  old  application  also  as  to  the  amount  of  incumbrances  speci- 
fied, and  to  suit  the  known  change  of  property,  and,  having  con- 
cluded that  it  was  then  right,  Hopkins,  as  the  agent  of  the 
plaintiff,  directed  him  to  send  it  to  the  company,  as  Wilson's 
application  for  insurance,  although  he  did  not,  in  words,  authorize 
him  to  sign  it  for  Wilson.  The  application  thua  made  out  was 
signed  by  him,  Searle,  for  Wilson,  was  sent  by  him  to  the  com- 
pany, and  the  policy  sued  was  issued  upon  the  basis  of  it,  no 
other  application  to  that  office  for  the  plaintiff  having  been  pro- 
posed, or  by  him  received  or  transmitted  to  the  defendants.  He 
also  swore  that  Hopkins  did  not  inform  him  that  he,  Hopkins, 
had  rented  the  mill,  and  was  running  and  superintending  it  on 
his  own  account ;  but  that,  on  the  contrary,  although  he  knew 
that  the  plaintiff  had  been  a  farmer,  he  supposed,  as  the  applicar 
tion  represented,  that  the  plaintiff  occupied,  run,  and  superin- 
tended his  mill  himself. 

Hopkins,  on  the  other  hand,  as  a  witness  for  the  plaintiff, 
swore  that  although  there  was  a  proposition  made  to  him  by 
Searle  to  correct  and  alter  the  old  application  for  the  new  pur- 
pose, upon  his  explaining  to  Searle  his  tenancy,  superintendency, 
and  the  like,  it  was  agreed  that  this  old  application  would  not 
answer  at  all ;  that  thereupon  Searle,  having  no  Conway  Com- 
pany blanks,  handed  him  three  Hampden  Compwy  blanks,  for 
Wilson  to  fill  up  ;  that  he  took  them  out  to  Wilson,  and  one  of 
them  was  filled  up  by  Wilson  and  himself  as  an  application  to 
the  Hampden  Company  for  $2,500  insurance  on  the  same  ma- 
ehinery,  upon  which  Searle  afterwards  handed  to  the  plaintiff 
the  policy  effected  thereon  with  that  company ;  and  that  when 
he,  the  witness,  brought  back  to  Searle  the  application  filled  up 
for  insurance  by  the  Hampden  Company,  it  was  agreed  between 
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him  and  Searle,  that  he,'  Searle,  should,  copying  the  Hampden 
application,  fill  up  from  the  answers  contained  in  it  a  blank  ap- 
plication of  the  Conway  Company,  and  send  it  to  the  Conway 
Office  for  the  other  $2,500  insurance  upon  the  machinery  in  the 
mill,  which  it  had  been  proposed  should  be  taken  by  that  com- 
pany. 

Upon  this  state  of  the  proof,  omitting  particulars  unimportant 
to  the  first  ground  for  a  new  trial  set  forth  in  the  motion,  the 
judge  presiding  at  the  trial,  in  substance,  instructed  the  jury  that 
whether  they  believed  the  testimony  of  Hopkins  or  of  Searle,  the 
latter,  ih  what  he  did  in  his  relation  to  this  application,  was  to 
be  deemed,  though  the  agent  of  the  defendants  for  some  purposes, 
as  the  agent  of  the  plaintiff  ;  and  that  though  the  jury  believed 
that  the  falsity  of  the  application  was  caused  by  the  fault  or  error 
of  Searle,  it  could/  not  affect  the  defence  of  the  company,  who 
were  not  to  suffer  from  the  errors  of  their  agent,  when  employed 
by,  and  acting  in  the  proper  business  of  the  plaintiff. 

Upon  familiar  principles  of  the  law  of  agency,  we  are  all  satis- 
fied that  the  distinction  here  alluded  to  and  applied  by  the  judge 
is  well  settled  by  authority,  and  indeed  is  the  necessary  result  of 
proper  deductions  from  those  principles.  The  plaintiff  was  con- 
tracting, through  his  agent,  with  the  defendants,  through  their 
agent ;  and  well  knew,  as  the  course  of  the  whole  transaction 
showed,  that  the  latter  had  no  general  power  from  the  defendants 
to  make  contracts  of  insurance  which  should  be  binding  upon 
them,  but  only  the  power  to  receive  written  and  printed  applica- 
tions from  those  wishing  to  procure  insurance,  transmit  them  to 
the  home  board,  and  if  they  chose  to  issue  policies  upon  them,  to 
deliver  the  policies  to,  and  receive  the  premiums  from  the  persons 
for  whom  the  policies  were  intended.  If,  under  such  circum^ 
stances,  the  plaintiff  chose  to  employ  the  agent  of  the  insurers 
to  do  a  duty  which  was  incumbent  on  himself  under  the  contract, 
and  thas  to  make  him  for  the  performance  of  that  duty  his  agent, 
he  is  not  to  be  released  or  excused  from  consequences  resulting 
from  the  carelessness  or  want  of  skill  of  the  person  thus  employed 
by  him,  because  that  person  is  also  employed  by  the  other  con- 
tracting party  in  another  portion  of  the  same  transaction.  With- 
out burdening  our  opinion  with  the  many  decided  cases  cited  by 
the  learned  counsel  on  either  side  as  bearing  upon  this  point,  none 
d  which  will,  we  believe,  when  critically  examined,  be  found  to 
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impugn  this  familiar  legal  notion,  we  are  quite  satisfied  with  the 
terse  expression  of  it  by  the  able  and  learned  chief  justice  of 
Massachusetts,  when  applying  it,  as  the  organ  of  his  court,  to  the 
case  of  a  fire  policy,  the  erroneous  application  for  which  had  been 
drawn  up  for  the  assured  by  a  director  and  agent  of  the  company 
insuring.  Shaw,  C.  J.,  Lowell  v.  Middlesex  Fire  Ins.  Co.  8 
Cush.  127, 133. 

At  the  same  time  we  are  also  satisfied  that  the  judge  who 
tried  this  cause,  from  a  misconception  of  the  legal  bearing  of  the 
testimony  of  Hopkins  upon  it,  erroneously  applied  the  distinction 
just  spoken  of,  and  misdirected  the  jury  as  to  the  effect  of  that 
testimony.  It  is  true,  that  had  the  mistake  in  the  application 
actually  occuiTed,  either  from  its  being  made  jointly  by  Searle 
and  Hopkins  when  employed  in  drawing  it  up,  as  sworn  to  by 
the  former,  or  by  Searle  alone  when  engaged  in  the  act  of  copy- 
ing another  application  for  the  purpose  of  sending  it  to  the  com- 
pany at  the  request  of  the  plaintiff  or  his  agent,  as  it  was  agreed 
to  be  done  ;  according  to  the  testimony  of  the  latter  (which  was 
evidently  the  conception  which  labored  in  the  mind  of  the  judge), 
the  instruction,  thus  given  by  him,  would  have  been  perfectly 
correct.  But,  as  a  matter  of  fact,  what  Hopkins  swore  was 
agreed  to  be  done  was  not  done,  and  the  mistake  did  not  occur 
by  an  erroneous  copying  of  the  Hampden  application.  According 
to  the  testimony  of  this  witness,  Searle  had  no  authority  for  send- 
ing to  the  defendants,  as  he  did  send,  the  application  for  a  former 
insurance  effected  at  their  office,  only  partially  corrected  to  suit 
the  new  circumstances,  but  was  to  have  waited  until  the  applica- 
tion to  the  Hampden  Company  had  come  back  to  him  filled  up  by 
Wilson,  the  plaintiff,  and  then  to  have  copied  and  sent  that  as 
the  plaintiff 's  application  for  insurance  to  the  defendant  com- 
pany. When,  therefore,  he  sent  to  the  defendants  the  applica- 
tion upon  which  they  issued  this  policy,  he  derived,  if  we  believe 
the  testimony  of  Hopkins,  no  authority  from  the  plaintiff  to  do 
the  act  which  has  caused  this  mischief.  He  had  agreed  ho  actsA 
the  agent  of  the  plaintiff,  in  copying  for  transmission  to  this  com- 
pany the  plaintiff  *s  application  for  insurance  to  the  Hampden 
Company,  and  broke  his  undertaking  in  that  respect,  if  this 
testimony  be  true,  with  the  plaintiff ;  but  this,  so  far  from  prov- 
ing his  authority  from  the  plaintiff  for  sending  to  the  defendants 
the  application  which  he  did  send,  is  the  very  fact  relied  upon  to 
prove  that  he  viras  acting  ultra  vires  in  so  doing. 


Digitized  by 


Wilson  v.  The  Conway  Fire  Ins.  Co.  4  R.  L  141.  128 


Powers  of  Absent,  —  Warranty.  —  Represen tation. 

Now  Searle  was  the  agent  of  the  defendants,  it  is  agreed,  for 
receiving  and  transmitting  to  them  written  and  printed  applica- 
tions for  insurance ;  and  if,  as  Hopkins  swore,  he,  by  mistake, 
sent  this  erroneous  application  to  the  defendants,  without  author- 
ity from  the  plaintiff,  he  committed  the  error  in  the  performance 
of  a  duty  for  which  they  had  employed  him  solely  as  their  agent ; 
and  hence  they  must  bear  the  consequences  of  his  mistake  or 
carelessness.  The  case  in  this  respect  may  be  likened  to  a  case 
of  misdelivery  by  a  carrier's  servant;  for  which  the  carrier  is 
always  held  responsible.  A  case  more  resembling  this  than  any 
that  was  cited  at  the  hearing  of  this  motion,  was  the  case  of 
Wing  V.  Harvey^  27  Eng.  L.  &  Eq.  140,  decided  in  1854  by  the 
lords  justices  of  the  court  of  appeal,  in  chancery.  That  was  a 
claim  by  Wing,  the  plaintiff,  as  assignee  of  life  policies  originally 
issaed  to  one  Bennett,  his  creditor,  for  the  payment  of  money 
insured  by  the  Norwich  Union  Life  Insurance  Company,  upon 
Bennett's  life.  The  defence  was,  under  a  condition  of  forfeiture 
contained  in  the  policy,  that  Bennett  had  gone  to  Canada  in  1835, 
and  continued  to  reside  there  until  his  death  in  1849,  without  the 
license  of  the  directors  of  the  insurance  society.  It  being  proved 
that  the  agent  of  the  society,  through  whom  Bennett  had  effected 
his  policies,  had  applied  to  Wing,  the  assignee,  for  premiums  due 
upon  the  policies  after  Wing  had  advised  him  of  Bennett's  de- 
parture for  Canada,  and  had  advised  Wing  that  it  would  be  safe 
for  him,  notwithstanding,  to  pay  the  premiums,  and  that  Wing 
had  regularly  thereafter  paid  them  to  that  agent,  and  a  succeed- 
ing agent  of  the  society,  who  transmitted  them  to  the  head  office 
of  the  society  at  Norwich,  the  lords  justices  held,  that  inasmuch 
as  the  agents  toere  agents  for  the  purpose  of  receiving  premiums 
upon  subsisting  policies^  their  receipts  of  the  premium  from  Wing 
after  knowledge  imparted  to  them  of  Bennett's  departure  and 
residence  in  Canada,  was  a  waiver  of  the  condition  of  forfeiture  ; 
and  that,  whether  they  communicated  the  fact  to  the  directors  of 
the  society  or  not,  the  society  was  bound  and  estopped  by  the 
knowledge,  acts,  acquiescence,  and  waiver  of  their  agents.  Now, 
80  far  as  the  principle  of  equitable  estoppel  upon  an  insurance 
company  in  such  a  matter  is  concerned,  it  can  make  no  difference 
whether  the  case  be  tried  at  law  or  in  equity,  —  courts  of  law  ap- 
plying precisely  the  same  rules  of  equitable  waiver  and  estoppel 
in  respect  to  things  personal  at  least,  and  to  contracts  about  them, 
as  courts  of  equity. 
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Oar  conclusion  is,  that  the.  judge  should  have  left  the  case  to 
the  jury  upon  the  testimony  disclosed,  with  directions  to  them  to 
find  for  the  defendants  if  they  believed  the  testimony  of  Searle, 
and  for  the  plaintiff  if  they  believed  the  testimony  of  Hopkins. 
On  the  ground  of  misdirection  to  the  jury  in  matter  of  law  in 
this  particular,  this  motion  must  be  allowed,  and  a  new  trial 
granted  to  the  plaintiff. 

As  the  remaining  grounds  of  the  motion  have  been  fully  ar- 
gued, they  may  as  well  be  disposed  of  now  for  the  direction  of 
the  parties  as  well  as  of  the  judge  who  may  preside  at  the  new 
trial. 

The  first  of  these  in  substance  is,  that  the  defendants  should, 
notwithstanding  the  statements  of  the  written  application  to  the 
contrary,  be  affected  with  knowledge  of  the  facts  verbally  com- 
municated to  their  agent,  Searle,  by  Hopkins,  as  he  swore,  about 
his,  Hopkins's,  tenancy  of,  and  running  and  superintending  the 
plaintiff's  mill.  Had  the  question  been  one  of  fraudulent  con- 
cealment or  misrepresentation ;  had  the  agent  been  the  general 
agent  of  the  defendants  to  make  contracts  of  insurance  binding 
upon  them,  or  even  an  agent  of  limited  powers,  but  to  receive 
and  transmit  verbal  communications  upon  which  the  defendants 
were  to  insure,  and  the  case  were  one  of  ordinary  representation 
merely,  leaving  the  question  of  materiality  open,  some  ground 
for  such  a  motion  might  be  found  in  many  of  the  cases  cited  by 
the  counsel  for  the  plaintiff.  But  in  such  a  case  as  this,  where 
the  power  of  the  agent  is  limited  to  the  mere  receiving  and 
transmitting  a  written  application  to  a  distant  board  of  directors, 
upon  the  basis  of  which  they  are  to  decide  whether  they  will  enter 
into  a  contract  of  insurance  with  the  applicant,  and  upon  what 
terms,  considering  his  description  of  the  risk,  and  where  all  this, 
too,  is  known  to  the  assured  before  he  receives  his  policy,  it  would 
be  violating  every  principle  of  law  with  regard  to  tiie  admis- 
sibility of  parol  evidence  to  affect  a  written  contract,  and  open  a 
door  for  the  practice  of  the  grossest  frauds  upon  insurers,  to  ad- 
mit for  a  moment  that  such  a  case  is  a  proper  one  for  the  appli- 
cation of  the  rule  that  notice  to  the  agent  is  notice  to  the  prin- 
cipal. In  the  first  place,  he  is  no  agent  for  such  a  purpose ;  and 
again,  if  he  were,  the  written  representation,  supposed  to  be,  and 
which  ought  to  be  deliberately  made,  according  to  the  common 
principle,  waives,  repels,  and  merges  all  prior  mere  verbal  state- 
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ments,  and  establighes  itself  as  the  basis,  and  the  only  basis  of 
the  contract.  Forfeiture  for  breach  of  condition  subsequent  stands 
upon  a  yery  different  footing  from  such  representations  as  to  ex- 
isting facts,  made  the  very  basis  of  the  contract,  where  the  agent 
has,  by  acts  done  with  full  knowledge,  in  the  course  of  and  within 
the  scope  of  his  agency,  waived  the  forfeiture.  Without  repeat- 
ing the  accurate  criticism  of  the  cases  cited  by  the  counsel  for  the 
defendants — made  at  the  hearing  of  this  motion  by  the  counsel 
for  the  plaintiff  —  we  are  quite  satisfied  upon  the  point  in  ques- 
tion witii  the  rulings  made  and  the  reasons  given  in  Vase  v.  Uagle 
Life  ^  Hecdth  Ins.  Co.  6  Cush.  42,  49 ;  Barrett  v.  Union  Mut. 
Fire  Ins.  Co.  7  Cush.  175, 179,  180,  181 ;  ^  Lowell  v.  Middlesex 
Mut.  Ins.  Co.  8  Cush.  127,  138  ;2  and  Forbes  v.  Agawam  Mut. 
Fire  Ins.  Co.  9- Cush.  470,  473.3 

The  last  ground  for  new  trial  alleged  in  the  motion  is,  that  the 
judge  ruled  out  evidence  offered  by  the  plaintiff  to  prove  that 
the  risk  would  be  less  hazardous  if  the  mill  or  works  "  were 
operated  on  account  <rf,  and  superintended  by,  the  tenant  Hop- 
kins, because  of  his  greater  knowledge  and  experience  in  the  care 
of  such  property,  tiian  if  operated  and  superintended  by  the 
plamtiff;  the  purpose  of  the  evidence  being  to  show  that  the 
Mikity  of  the  answers  to  questions  19  and  20  in  the  application, 
that  is,  the  misrepresentations  in  these  respects,  were  not  mate- 
rial to  the  risk. 

At  the  hearing  of  this  motion  it  seemed  to  be  supposed  by  the 
counsel  on  both  sides,  that  the  admissibility  of  the  testimony 
offered  might  depend  somewhat  upon  the  question  whether  the 
false  answers  in  question  were,  technically,  warranties  or  repre- 
sentations. Many  cases  were  cited  by  the  counsel  for  the  defend- 
ants to  show  that  where  applications  or  surveys  were  referred  to 
and  embraced  in  policies,  every  fact  stated  in  them  was  a  war- 
ranty. Certainly  they  would  not  be  warranties,  if  termed  or 
treated  in  the  policy  as  representations,  as  shown  by  Catlin  v. 
Springfield  Fire  Ins.  Co.  1  Sumn.  486,  443  ;  *  Houghton  et  oL  v. 
JUiinufact.  Mut.  Ins.  Co.  8  Mete.  114, 120  ;^  Jones  Manufacturing 
Co.  V.  Manufaet.  Mut.  Fire  Ins.  Co.  8  Cush.  82,  84.^  And  where 
certain  answers  and  certain  plans,  surveys,  or  descriptions  in  an 
application,  as  in  the  one  in  question,  are  expressly  made  war- 
ranties in  one  place,  and  the  policy  declared  to  be  on  that  ao- 

1  Ante,  Tol.  1,  p.  199.  «  lb.  240.  •  lb.  415. 

♦  Ante,  voL  1,  p.  436.  »  AnU,  yol.  2,  p.  346.         «  ArUe,  vol.  3,  p.  235. 
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count  Toid,  if  they  are  not  correct,  in  another,  the  implication  is 
strong  that  the  application  is,  in  other  respects,  to  be  deemed 
not  a  warranty^  but  a  representation.  If  the  insurers,  by  the 
language  they  employ  in  their  policy,  leave  a  matter  of  this  sort 
doubtful ;  if  they  seem  inclined  to  use  ambiguous  language  upon 
such  a  subject,  or  choose  to  render  the  meaning  of  the  policy  un- 
certain with  regard  to  it  by  inserting  clauses  contradictory  or 
useless,  except  upon  the  idea  that  they  are  intended  to  distinguish 
in  this  respect  between  different  parts  of,  or  different  answers  in 
the  application ;  it  is  certainly  the  duty  of  the  court  to  construe 
the  policy,  with  all  its  appendages,  most  strongly  against  them, 
and  to  hold  the  application,  or  so  much  of  it  as  is  not  declared  to 
be  warranted,  a  representation  merely.  See  opinion  of  Lord  St. 
Leonards  in  Anderson  v.  Fitzgerald^  24  Eng.  L.  &  Eq.  R.  11-16. 
In  some  aspects  and  for  some  purposes,  such  a  distinction  would 
be  material ;  but  we  do  not  see  its  materiality  in  the  case  and  to 
the  question  now  before  us ;  and  we  do  not  think  it  worth  while 
to  enter  into  a  consideration  of  the  different  clauses  of  this  pol- 
icy, and  of  the  conditions  annexed  to  it,  for  the  purpose  of  as- 
certaining whether  the  ruling  of  the  judge  who  tried  this  cause 
was,  in  this  respect,  correct.  We  are  perfectly  satisfied,  consid- 
ering that  the  questions  falsely  answered  related  to  things  in 
themselves  material  for  an  insurer  to  know, —  that  is,  who  occu- 
pied, who  operated  this  mill,  and  therefore  whose  interests  were 
concerned  in  its  safety,  wlw  superintended  or  took  care  of  it,  —  that 
the  parties,  by  asking  and  answering  questions  of  this  character, 
are  precluded  afterwards  from  agitating  their  materiality,  which 
they  have  thus  settled  for  themselves.  This  rule  should  espe- 
cially hold  true  with  regard  to  so  indefinite  a  matter  as  the  quali- 
fications of  persons,  not  only  from  knowledge  and  skill,  but  from 
character  for  honesty  and  care,  to  be  safe  depositaries  of  the 
rights  and  interests  of  distant  insurers,  who  must  be,  to  a  great 
extent,  at  the  mercy  of  the  assured  under  a  fire  policy,  as  to 
their  causing  or  preventing  losses,  or  as  to  honestly  stating  and 
settling  for  them  when  they  have  occurred.  For  many  persons, 
no  insurance  office  who  knows  them  would,  upon  any  terms,  take 
any  risk  whatsoever;  and  from  others,  they  would  require  a 
higher  or  a  lower  premium,  graduated  by  their  character  for  pru- 
dence, or  even  by  the  circumstances  of  their  business  condition ; 
in  other  words,  by  the  presence  or  absence  of  temptation  to  make, 
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or  of  inducements  to  guard  again3t  a  loss.  "  Upon  the  facts  of 
this  case,"  to  use  the  language  of  Mr.  Justice  Fletcher,  in  deliv- 
ering the  opinion  of  the  supreme  court  of  Massachusetts  in  Vose 
y.  £affle  Life  ^  Health  Itm.  Co.^  before  cited,  in  relation  to  this 
very  subject,  "  it  is  not  important  whether  the  proposal  or  appli- 
cation is  considered  as  a  warranty  or  representation.  As  a  war- 
ranty it  was  so  manifestly  untrue,  and  as  a  representation  there 
was  manifestly  so  material  a  misrepresentation,  that  in  either 
yiew  the  policy  is  invalid."    6  Cush.  48. 

In  the  late  case  of  AnderBon  v.  Fitzgerald^  24  Eng.  L.  &  Eq.  R. 
1,  which  came  before  the  house  of  lords,  on  error,  from  the  excheq- 
uer chamber  in  Ireland,  the  precise  question  under  a  life  policy 
was  (the  policy  making  the  answers  to  certain  questions  in  the 
proposal  warranties,  but  not  as  to  questions  21  and  22),  whether 
the  judge  who  tried  the  cause  with  a  jury  misdirected  the  jury, 
by  instructing  them  that  if  they  found  the  answers  to  questions 
21  and  22  both  fahe  and  material^  they  should  find  a  verdict  for 
the  defendants,  the  insurers.  The  question  was  heard  in  the 
house  of  lords  before  the  lord  chancellor  (Lord  Cran worth),  Lord 
Brougham,  and  Lord  St.  Leonards,  assisted  by  four  judges  of 
the  court  of  exchequer,  with  Baron  Parke  at  their  head,  and  by 
six  judges  from  the  courts  of  queen's  bench  and  common  pleas. 
The  unanimous  opinion  of  these  distinguished  jurists  was,  and 
they  held,  reversing  the  decisions  upon  this  question  of  the  courts 
of  exchequer  and  exchequer  chamber  in  Ireland,  that  the  direc- 
tion of  the  judge  to  the  jury  was  wrong ;  and  that  the  questions 
which  he  ought  to  have  left  to  the  jury  were,/r«t,  were  the  an- 
swers to  the  questions  false,  and  secondly^  were  they  made  in  ef- 
fecting or  obtaining  the  policy.  In  the  opinion  of  Baron  Parke, 
who  had  requested  time  on  behalf  of  the  judges  to  consider,  he 
says  for  them :  "  The  first  question,  then,  submitted  to  us  is, 
whether  it  was  necessary  for  the  plaintiff  in  error  to  prove  on 
the  trial  that  the  above  answers  or  either  of  them,  were  or  was 
material  as  well  as  false  ?  We  are  all  of  opinion  that  it  was 
not.  The  question  does  not  appear  to  us  to  turn  upon  the  well- 
known  distinction  between  warranties  and  representations  laid 
down  by  Lord  Mansfield,  nor  upon  the  point  whether  the  declara- 
tion above  mentioned  was  either  a  part  of  the  contract  binding 
between  the  parties  irrespective  of  the  policy,  or  meant  to  be 
referred  to  by  it.    The  proviso  is  clearly  part  of  the  express 
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contract  between  the  parties,  and,  on  non-compliance  with  the 
condition  stated  in  the  proviso,  the  policy  is  unquestionably 
void."  Higher  authority,  or  more  apposite  to  the  question  be- 
fore us,  could  not  be  imagined.  It  will  be  remarked,  too,  that  if 
the  application  in  all  its  parts  in  this  case  were  not  made  a  war- 
ranty, it  was  made,  as  in  the  case  just  quoted,  by  the  express 
terms  of  the  policy,  "  a  condition  of  the  policy."  As  no  proof 
is  necessary  to  prove  a  condition  affixed  by  the  parties  to  their 
contract  to  be  material,  since  they  have  chosen  to  affix  it,  so  none 
can  be  admitted  on  the  other  hand  to  prove  it  to  be  immaterial 
This  ground  for  new  trial,  therefore,  totally  fails. 

A  new  trial  upon  the  first  ground  alleged  in  the  assertion  is 
granted,  the  costs  of  this  motion  to  abide  the  event  of  the  soit. 


IsEAEL  Wilson  v.  The  Hampden  Fire  Insurance  Co.^ 

(Supreme  Court,  Rhode  Island,  September  Term,  1856.) 

Construction, — Ambiguity. — Burden  of  Piroof. 

In  construing  the  answers  to  the  interrogatories  in  a  printed  application  for  fire  insorancCf 
although  the  proper  meaning  of  the  words  used  is  to  be  first  resorted  to,  yet  the  meaning 
attached  by  the  applicant  to  them,  clearly  ascertainable  from  the  connecdon  in  which  be 
uses  them,  is  to  prevail  over  their  proper  meaning.  Inaccuracies  in  the  answers  to  such 
interrogatories  caused  by  the  ambiguity  of  the  interrogatories,  taken  in  their  connection 
with  each  other,  are  to  be  chnrged  to  the  account  of  the  insurers  who  prepared  the  appli- 
cations. 

Where  the  applicant  for  insurance  against  fire  on  a  cotton  mill  and  machinery,  to  preriont 
questions  had  answered  that  the  buildings,  and  machinery,  with  certain  specified  excep- 
tions, belonged  to  one  person  —  himself  —  and  that  certain  machinery  not  to  be  insured 
in  the  policy  belonged  to  one  A.  H.,  and  that  the  works  "  were  not  operated  by  the 
proprietors,  but  were  rented ;  and  in  reply  to  this  question,  **  Are  they  (the  works)  im- 
mediately superintended  by  one  of  the  proprietors?**  answers  "Yes;"  the  answer  is 
sufficiently  verified  by  the  fact  that  *'  the  works  *'  were  superintended  by  the  tenant,  A. 
H.,  —  in  common  parlance,  a  proprietor,**  as  distinguished  from  his  employees,  and 
who  actually  owned  a  part  of  the  machinery  run  in  the  works,  whether  the  meaning  in- 
tended to  be  conveyed  or  actually  conveyed  by  the  answer,  under  the  circumstanoes  be 
considered. 

The  burden  of  proving  the  breach  of  a  promissory  warranty  in  a  policy  of  fire  insniBDce 
is  not  upon  the  insurers;  on  the  contrar>%  the  burden  of  proving  a  compliance  therewith 
is  upon  the  assured;  and  hence  the  declaration  on  a  policy  for  a  loss  under  it  should  aver 
the  performance  of  such  and  all  other  warranties  of  the  assured,  —  a  requisite  of  the  dee- 
laration  sufiiciently  satisfied  by  a  general  averment,  that  all  things  have  happened  which 
it  was  necessary  should  happen  to  entitle  the  plaintiff  to  recover  the  loss. 

Motion  for  a  new  trial.  This  was  an  action  on  a  fire  policy 
effected  by  the  plaintiff  with  the  defendants,  through  their  agent 
residing  in  Providence,  who  was  empowered  to  receive  written 
applications  for  insurance,  to  transmit  them  to  the  board  of  the 
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company  at  Springfield,  and  if  they  issued  policies  upon  applica- 
tions thus  sent  to  them,  to  receive  the  premiums  and  deliver  the 
policies  to  the  assured.  The  policy  was  dated  the  10th  day  of 
September,  1855,  and  insured  the  plaintiffs  "  movable  machinery 
contained  in  a  stone  and  wood  factory  in  E^ceter,  Rhode  Island," 
to  the  amount  of  $2,500,  against  loss  or  damage  by  fire,  from  the 
18th  day  of  September,  1855,  at  twelve  o*clock  at  noon,  to  the 
13th  day  of  September,  1856,  at  twelve  o'clock  at  noon.  The 
policy  contained  a  clause  stating  that  This  insurance  is  predi- 
cated upon  an  application  or  survey  filed  in  the  office  of  said  in- 
surance company  as  No.  6779,  which  application  and  survey  is 
made  part  and  portion  of  this  policy  and  warranty  on  the  part 
of  the  assured." 

The  application  and  survey,  thus  made  a  part  of  the  policy, 
contained  twenty-six  printed  questions,  to  which  answers  were 
made  as  required,  by  the  plaintiff ;  of  which  those  only  need  be 
here  recited  upon  which  the  defences  of  the  company  turned. 
They  were  as  follows :  — 

Quettian  18.  Are  the  buildings  and  machinery  both  owned  by 
the  applicants  for  this  insurance  ?  If  not,  state  by  whom,  and 
the  nature  of  your  interest  ?  Answer  18.  All  are  owned  by  one, 
except  8  cards,  1  drawing-frame,  and  about  75  new  tin  cans, 
belonging  to  Alexander  S.  Hopkins,  not  to  be  insured  in  this 
policy. 

Question  19.  Are  the  works  operated  on  account  of  the  pro- 
prietors, or  are  they  rented  ?   Answer.  Rented. 

Question  20.  Are  they  immediately  superintended  by  one  of 
the  proprietors  ?    If  not,  by  whom?   Answer.  Yes. 

These  are  recited  together  as  pertaining  to  the  first  ground  of 
new  trial. 

The  question  and  ^nswer  out  of  the  evidence  relating  to  which 
the  third  ground  of  new  trial  arose,  were  as  follows  :  — 

Question  8.  Is  tiiere  a  watchman  in  the  mill  during  the  night  ? 
Is  there  a  good  watch-clock  ?  Is  the  mill  left  alone  at  any^time 
after  the  watchman  goes  off  duty  in  the  morning  till  he  returns 
to  his  charge  at  evening?  Answer.  No.  Mill  entered  twice 
after  stopped  at  night,  as  late  as  half -past  ten  o'clock,  to  see  if 
everything  is  safe. 

At  the  trial,  which  took  place  in  October,  at  an  adjournment 
of  the  September  term  of  the  supreme  court  for  the  county  of 

YOL.  nr.  9 
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Kent,  before  the  chief  justice,  sitting  with  a  jury  at  East  6re^ 
wich,  it  was  proved  that  the  machinery  insured,  together  with 
the  mill  in  which  it  was  contained,  was  totally  consumed  by  fire 
on  the  night  of  the  10th  of  November,  1856.  It  was  admitted 
that  the  mill  had  not  been  superintended  by  the  plaintiff  who 
was  the  sole  proprietor  of  it,  but  by  Alexander  S.  Ho^Ains,  the 
tenant ;  and  the  other  testimony  submitted  to  the  jury  related, 
principally,  to  the  question,  whether  the  promissory  warranty 
contained  in  the  above  answer  to  the  8th  question  of  the  appli- 
cation and  survey  had  been  kept.  As  raough  of  this  testimony 
appears  in  the  motion  for  a  new  trial,  the  substance  of  which  is 
hereafter  given,  a  recital  of  it  here  is  unnecessary  to  Hie  under- 
standing of  the  questions  raised,  and  the  points  ruled,  at  the 
trial. 

Under  the  instructions  given  by  the  presiding  judge,  the  value 
of  the  property  destroyed  greatly  exceeding  the  amount  in- 
sured, the  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  oi 
$2,587.50,  being  the  amount  insured,  with  interest  after  ninety 
days  from  notice  and  proof  of  loss,  according  to  the  conditions 
of  the  policy. 

A  motion  for  a  new  trial  was  thereupon  filed  by  the  defendants 
upon  the  following  grounds :  — 

First.  That  the  presiding  judge  instructed  the  jury  tiiat  the 
word  ^^proprietors  "  in  the  20th  interrogatory  in  the  application, 
coupling  the  same  with  the  18th  and  19th  interrogatories,  and 
the  answers  thereto,  might  fairly  be  said  to  include  and  mean  the 
tenani  ;  and  that  the  jury  might  consider  the  answer  thereto  to 
be  true,  it  appearing  that  the  tenant  was  the  only  superintend- 
ent." 

Second.  In  substance,  that  upon  the  refusal  of  the  counsel  for 
the  defendants  to  withdraw  the  testimony  of  their  agent  before 
put  in,  that  prior  to  recommending  the  defendants  to  execute  the 
policy  sued,  he  inquired  the  character  and  standing  of  the  plam- 
tiff,  which  he  found  to  be  good,  and  that  he  would  not  have  rec- 
ommended the  continuance  of  the  risk  in  favor  of  the  former 
owner,  the  presiding  judge  allowed,  against  objection,  the  plain- 
tiff to  put  in  testimony,  that  when  first  applying  for  insurance 
to  the  agent  of  the  defendants,  he  informed  him  who  had  hired 
and  was  to  run  the  mill,  as  well  as  the  length  of  the  tenancy,  and 
all  the  circumstances  under  whidi  the  mill  was  to  run  ;  said  evi- 
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dence  in  reply  being  admitted  solely  for  the  purpose  of  rebutting 
any  ground  for  imputing  fraudulent  or  intentional  misrepresen- 
tation, and  for  the  purpose  of  contradicting  the  testimony  of  the 
defendants'  agent;  the  judge  excluding  the  same  as  evidence 
varying,  or  tending  to  vary,  the  effect  of  the  written  application, 
or  of  the  answers  of  the  plaintiff  thereto. 

Third.  In  substance,  that  the  plaintiff's  tenant  and  witness, 
Alexander  S.  Hopkins,  having,  as  was  contended  by  the  counsel 
for  the  defendants,  contradicted  himself  in  his  testimony  given 
at  the  triaU  as  to  his  customary  time,  after  the  policy  was  ef- 
fected, of  entering  the  mill  when  it  was  stopped  at  night,  for  the 
purpose  of  seeing  that  all  was  safe,  in  compliance  with  the  prom- 
issory warranty  contained  in  the  answer  of  the  plaintiff  to  the 
8th  question  of  the  application  and  survey,  and  being  also  con- 
tradicted therein,  as  contended,  by  his  statememts  made  at  other 
times,  sworn  to  by  witnesses  for  the  defendants,  the  presiding 
judge,  in  his  charge,  instructed  the  jury,  that  the  burden  of 
proving  the  breach  of  the  plaintiff's  warranty  to  examine  the 
mill  once  every  night  as  late  as  half-past  ten  o'clock,  was  upon 
the  defendants,  in  order  to  their  defence  under  the  same ;  and 
that  therefore,  so  far  as  proof  ol  the  breach  of  said  warranty 
depended  upon  the  testimony  of  said  Hopkins,  if  the  jury,  from 
the  contradictory  character  of  the  witness's  own  testimony,  and 
the  contradictions  of  it  by  his  statements  sworn  to  by  others, 
came  to  the  conclusion  that  they  could  put  no  confidence  in  it, 
they  should  disregard  it  altogether ;  that  it  was  not  to  be  taken 
as  an  admission  m%de  by  the  plaintiff,  but  so  far  as  relied  upon 
by  the  defendants  to  prove  the  breach  of  the  warranty,  as  their 
testimony  relied  on  by  them  to  prove  their  defence  ;  and  the  witr 
ness  in  this  respect,  and  for  this  purpose,  was  to  be  regarded  as 
their  witness,  though  produced  and  sworn  by  the  plaintiff. 

To  expedite  the  cause,  it  was  agreed  that  this  motion  should  be 
heard  by  the  court  when  sitting  at  Providence,  and  the  result 
entered  by  the  clerik  of  the  court  for  the  county  of  Kent,  as  of 
the  September  term  of  the  court  for  that  county. 

The  motion  was  argued  at  the  September  term  of  the  court  at 
Providence,  by  Bradley  for  the  motion,  and  by  Cozzens^  with 
whom  was  JJ.  TT.  Cheene^  against  it. 

Ahss,  C.  J.  A  motion  for  a  new  trial  has  been  made  in  this 
cause,  on  th6  ground  that  the  judge  who  presided  at  the  trial  per- 
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mitted,  notwithstanding  objection  made,  improper  testimony  to 
pass  to  the  jury ;  and  also  misdirected  the  jury,  as  to  the  con- 
struction to  be  put  upon  an  answer  given  by  the  plaintiff  to  one 
interrogatory  put  to  him  on  the  application  upon  which  the  policy 
was  based,  and  again  as  to  the  burden  of  evidence  in  relation  to 
the  performance  of  a  promise  made  by  the  plaintiff  in  his  answer 
to  another  interrogatory  in  the  application.  In  giving  judgm^t 
upon  this  motion  we  shall  consider,  shortly,  in  the  order  in  which 
we  have  named  them,  these  causes,  alleged  by  the  defendants  why 
their  motion  should  be  granted. 

After  overruling  the  unimportant  objection  to  the  admission  of 
evidence,  the  learned  judge  continued :  — 

Second.  The  next  cause  for  new  trial  alleged  is,  that  the  judge 
misdirected  the  jury  in  construing,  in  its .  connection,  the  word 
"  proprietors,"  used  in  the  20th  interrogatory  of  the  application, 
to  be  broad  enough  in  its  meaning  to  include  the  tenant  of  the 
works  concerning  the  supenntendence  of  which  that  interrogatory 
was  put,  in  justification  of  the  truth  of  the  answer  of  the  plain- 
tiff thereto. 

In  deciding  a  question  of  this  kind,  it  by  no  means  follows  that 
the  rigid  meaning  of  a  word  used  in  an  interrogatory  will  ascer- 
tain the  meaning  conveyed  thereby  in  the  question,  or,  what  in 
such  a  case  as  this  is  quite  as  important,  the  meaning  actually 
conveyed  in  response  thereto,  in  the  answer.  The  notion  con- 
veyed by  the  plaintiff  in  the  answer  complained  of  is  the  substan- 
tial matter  here ;  and  although  the  proper  meaning  of  the  words  of 
the  question  are  certainly  to  be  the  first  resorted  to  in  order  to  un- 
derstand the  answer,  it  would  be  giving  the  proprieties  of  language 
the  precedence  over  its  purpose,  to  allow  these  to  prevail  over  the 
obvious  meaning  conveyed  by  an  uneducated  man,  clearly  ascer- 
tainable from  what  he  said,  taken  in  the  connection  in  which  he 
said  it.  So  fully  is  the  good  sense  and  justice  of  this  recognized  by 
the  common  law,  that  it  requires  the  whole  of  a  written  document, 
letter,  or  the  like,  to  be  put  in  evidence,  if  any  part  of  it  is  to  be 
used  against  a  party ;  so  that  any  imperfection,  defect,  or  excess 
of  the  language  used  in  it,  whether  necessary  or  accidental,  may  be 
explained  or  cured  by  the  context  in  which  it  stands,  or  the  pur- 
posed qualifications  which  accompany  it.  To  the  construction  of 
no  species  of  document  does  the  spirit  of  this  rule  apply  with 
more  force  than  to  the  application  or  survey,  as  it  is  called,  usually 
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made  part  of  a  modem  policy  of  life  or  fire  insarance.  Filled 
with  numerous  questions,  many  of  them  consisting  of  several 
danses,  and  drawn  up  with  the  skill  of  cross-examining  counsel 
of  the  first  class,  printed  in  fine  type,  and  scattered  broadcast  by 
agents  among  the  many  little  property  holders  of  such  a  country 
as  ours,  who  from  habit  and  education  are  wholly  unfitted,  with- 
out assistance,  to  disentangle  the  meaning  from  the  skilfully  con- 
trived net-work  of  questions  in  which  it  is  involved,  the  wonder 
is,  not  ihsit  some  contain  answers  intelligible  enough  but  not  con- 
dstent  with  the  proprieties  of  diction,  but  that  so  many  questions 
are,  in  general,  so  properly  answered.  When  it  is  considered 
Uiat  every  one  of  the  answers  to  every  one  of  these  numerous 
interrogatories  of  many  clauses  is,  as  in  this  case,  frequently  made 
^  a  warranty  on  the  part  of  the  assured,"  and  yet  that  they  are 
responded  to  by  the  uneducated  and  unreflecting,  without  assist- 
ance, every  day,  all  ignorant  of  the  critical  position  in  which 
they  are  thus  placing  themselves,  we  see  reason  enough  for  look- 
ing at  the  substantisd  meaning  intended  and  conveyed  by  them, 
without  holding  them  too  strictly  to  the  refinements  and  proprie- 
ties of  language.  The  practice  adopted  by  insurance  companies 
for  their  own  convenience,  of  putting  so  many  questions  in  their 
printed  forms  in  the  plural,  when  if  the  questions  had  been  put 
Buccessively  and  after  the  answers  to  the  previous  questions  had 
been  read,  the  singular  would  have  been  adopted,  has,  as  we  see 
in  the  case  before  us,  a  strong  tendency  to  mislead.  No  doubt  if 
the  singular  number  were  adopted  in  these  forms  it  would  have 
a  like  tendency ;  the  difficulty  growing  out  of  and  inhering  to 
the  practice,  in  any  form,  of  putting  so  many  and  complex  ques- 
tions, before  the  previous  answers  can  be  known  to  guide  their 
form,  without,  as  in  case  of  depositions,  having  an  experienced 
magistrate  or  commissioner  to  aid  by  explanation  the  respondent. 
This  mode  of  interrogation  is  the  practice  of  companies,  and 
these  printed  forms  are  prepared  by  them ;  and  we  have  the  high 
authority  of  Lord  St.  Leonards,  in  a  recent  case  of  a  life  policy 
tried  on  appeal  in  the  house  of  lords,  and  in  relation  to  this  very 
species  pf  instrument  of  insurance  companies  under  the  very 
practice  of  which  we  speak,  that  ^*if,''  to  quote  his  own  language, 
"  there  be  any  ambiguity  in  it,  it  must  be  taken  according  to  law 
more  strongly  against  the  person  who  prepared  it.^'  Andersm 
V.  Fitzgerald^  24  Eng.  L.  &  Eq.  R.  11. 
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Now  the  matter  under  this  policy  stands  thus :  the  i^plicant, 
having  to  previous  questions  answered,  that  the  buUdings  and 
machinery  both  belonged  to  one  person,  himself,  except  certain 
specified  machinery  which  he  states  belongs  to  Alexander  S.  Hop- 
kins, and  not  to  be  insured  in  this  policy,  and  having  also  previ- 
ously answered  that  "  the  works  '*  are  not  operated  on  account  of 

the  proprietors,"  but  are  rented,  is  next  pursued  with  the  ques- 
tion "  are  they  (the  works)  immediately  superintended  by  one  of 
the  proprietors  ?  "  to  which  he  answers,  "  Yes ; "  the  fact  being, 
as  was  proved,  that  they  were  superintended  by  the  same  Alex- 
ander S.  Hopkins  who  rented  the  works  of  the  applicant,  and  who 
was  the  "  proprietor  "  named  in  the  answer  to  a  previous  question, 
of  a  part  of  the  machinery  operated  in  those  very  "  works."  It  is 
true,  as  is  remarked  by  the  counsel  for  the  defendants,  that  tiie 
questions  considered  by  themselves  mark  the  distinction  between 
"  proprietors  "  and  those  to  whom  the  buildings  are  "  rented," 
and  that  this  distinction  accords  with  the  proper  meaning  of  the 
word  *'  proprietors  "  as  laid  down  in  the  dictionaries ;  but  it  is 
also  true  that  in  common  parlance  the  person  who  runs  a  mill  is 
amongst  us,  though  but  a  tenant,  usually  spoken  of  as  the  ^  pro- 
prietor "  of  it,  to  distinguish  him  from  his  superintendents  and 
work  people,  and  that  when  the  applicant  has  just  said  that  be 
alone  ovmed  the  mill,  and  another  man  hired  it,  and  is,  notwith- 
standing, then  asked  whether  it  is  operated  by  "  one  of  the  pro- 
prietors," there  being  in  the  strict  sense,  as  he  has  just  explained, 
but  on^  proprietor,  he  might  naturally  conclude  that  the  word 

proprietors,"  as  now  repeated,  must  have  been  intended  to  in- 
clude the  tenant,  according  to  an  ordinary  use  of  it.  It  is  evident 
that  here  is  an  ambiguity,  to  say  the  least  of  it,  created  by  the 
plural  form  of  the  last  question  continued,  notwithstanding  it  was 
calculated,  considering  his  former  answers,  to  mislead  the  respond- 
ent, if  the  strict  meaning  of  the  word  "  proprietors  "  was  intended 
to  be  preserved  in  the  question.  If  this  be  so,  the  rule,  as  we 
have  seen,  requires  that  the  meaning  of  the  question  be  taken 
most  strongly  against  tiie  defendants  who  framed  it,  and  who, 
if  misled  by  the  answer,  have  no  right  to  complain,  since  they 
misled  the  applicant  by  their  mode  of  putting  the  questions  whidi 
elicited  it. 

But  beside  this  there  is  a  sense  in  which  the  answer  of  the 
plicant  is  true,  attributing  to  the  word    proprietors  "  in  the  20th 
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intenogatory  at  the  application  its  strictly  proper  meaning,  the 
same  wfaidi  it  had  and  was  understood  by  the  applicant  to  have 
in  the  19tli  which  immediately  precedes  it.  The  applicant  had 
already  explailied,  and  the  fact  was  proved  to  be  so  at  the  triaL 
Idbat  Alexwder  S.  Hopkins,  who  was  the  tenant,  owned  a  part  of 
the  machinery  in  the  same  mill  whi(^  contained  that  insured 
under  this  policy,  and  which  was  operated  along  with  it  as  part 
of  tile  sanie  "  works.*'  When,  therefore,  the  applicant  was  fur- 
ther asked  whether  tiie  works  *'  were  immediately  superintended 
by  '^<me  of  the  proprietors,"  he  might  with  entire  truth,  and 
with  strict  propriety  in  the  use  of  language,  answer  as  he  did  that 
they  were.  It  is  said  by  the  counsel  for  the  defendants  in  reply 
to  this  yiew  of  the  matter,  that  the  questions  in  the  application 
were  of  course  understood  and  intended  to  be  understood  as  ap- 
plying only  to  the  property  insured  ;  which  in  this  case  could  be 
part  only  of  the  movable  machinery  in  this  milL  Upon  examina- 
tion, however,  it  will  be  found  that  the  questions  were  neither  ^ 
designed  by  the  company  nor  understood  by  the  assured  to  have 
80  limited  an  application.  The  18th  question  asks  if  the  build- 
ings "  which  were  not  insured  under  this  policy,  as  well  as  the 
machinery,"  a  part  of  which  only  was,  are  "  both  owned  by  the 
applicants  for  this  insurance  ?  If  not,  state  by  whom,  and  the 
nature  of  your  interest  ?  "  So  mu<^  for  the  question  indicating 
the  intent  of  the  o£Sce  to  ascertain  by  it  the  ownership  of  other 
property  than  that  insured.  Then  look  at  the  answer  to  it,  which 
shows  that  the  insured  rightly  understood  that  it  had  this  wider 
application.  All  owned  by  one,  except  8  cards,  1  drawing-frame, 
and  about  75  new  tin  cans  belonging  to  Alexander  S.  Hopkins, 
not  to  he  insured  in  this  policy  J*''  When,  therefore,  he  was  asked 
in  only  the  question  but  one  succeeding,  whether  "  the  works  " 
were  immediately  superintended  by  one  of  the  proprietors?^^ 
he  might  well  understand  that  this  question,  as  well  as  the  18th, 
related  to  other  property  than  that  asked  to  be  insured,  to  wit, 
to  all  the  property  included  in  the  works  "  and  operated  as  a 
part  of  them,  and  thus  not  only  truly,  but  witii  strict  propriety, 
fmswer  as  he  did,  that  they  were  superintended  by  one  of  the 
"  proprietors,"  that  is,  by  Alexander  S.  Hopkins,  who,  as  had  been 
before  explained,  was  the  proprietor  of  a  part  of  the  machinery 
operated. 

I       There  is  another  view  of  this  matter  which  is  in  our  judgment 
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of  special  importance,  and  for  that  reason  the  attention  of  ibe 
counsel  was  particularly  directed  to  it  at  ihe  argument.  The 
only  ground  upon  which  the  defendants  can  fairly  object  to  tiiis 
or  to  any  other  answer  to  the  numerous  questions  which  they 
put,  is  not  that  it  is  not  worded  with  nice  attention  to  the  pro- 
prieties of  the  English  language,  but  that  the  meaning  conveyed 
by  it  to  them  has  misled  them  as  to  the  basis  of  facts  upon  which, 
to  use  their  own  language,  this  insurance  was  (is)  predicated." 
The  supposition  thus  made  is,  howeyer  the  fact  may  have  been, 
that  the  application  and  survey  having  been  filled  up  by  the  ap- 
plicant, was  transmitted  to  the  office  of  the  company  at  Spring- 
field, Mass.,  by  its  agent,  and  was  there  laid  before  the  board  of 
directors,  as  a  statement  of  facts  warranted  to  be  true,  upon 
which  after  due  consideration  they  were  to  decide  whether  they 
would  take  the  risk  offered,  and  if  they  did,  at  what  premium. 
Now  the  substantial  question  is,  did  this  board,  could  this  board, 
if  as  was  their  duty  both  to  the  applicant  and  the  company,  they 
carefully  read  over  the  successive  questions  and  answers  of  this 
application  and  survey,  have  understood  that  Israel  Wilson,  who 
in  it  told  them  that  he  had  rented  this  little  mill,  and  all  the 
machinery  in  it  of  which  he  was  the  proprietor,  nevertheless  im- 
mediately superintended  '*  it  for  his  tenant  in  the  sense  in  whidi 
such  superintendence  is  agreed  to  be  understood  by  men  accus- 
tomed to  the  use  of  the  ordinary  language  applied  to  the  manage- 
ment of  this  species  of  property  ?  Such  an  idea  so  reverses  the  cus- 
tomary relations  between  the  landlord  and  tenant,  that  at  least  it 
must  have  induced  them  more  critically  to  scan  the  language  em- 
ployed in  the  questions  and  answers  of  the  application  to  see  if  it 
could  be  the  meaning  thereby  intended  to  be  conveyed,  and  we  are 
all  satisfied  that  if  they  had  done  this,  they  must  have  discovered 
at  least,  that  misled  by  the  ambiguity  of  the  question  created  by 
the  form  in  which  it  occurred  after,  and  in  connection  with  the 
previous  questions  and  answei*s,  the  applicant  had  understood,  as 
well  he  might,  that  the  word  proprietors  included  the  tenant ; 
or,  as  we  rather  incline  to  think,  that  supposing  the  question 
related  to  all  the  machinery  in  the  works,**  as  well  that  not  to 
be  insured  as  that  to  be  insured  under  the  policy  applied  for,  he 
intended  when  he  answered  that  the  works  '*  were  immediately 
superintended  by  "  one  of  the  proprietors,"  that  they  were  super- 
intended as  such  small  works  usually  are  by  the  tenant,  who,  by  a 
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previous  answer  to  a  question  in  the  application,  was  stated  to 
be  a  proprietor  of  a  part  of  the  machinery  operated  in  the  works. 
Whichever  way  this  is  considered,  the  objection  taken  to  recovery 
on  tiiis  ground  fails,  and  this  motion,  so  far  as  it  depends  on  it, 
cannot  be  granted.  We  have  been  at  this  pains  to  explain  the 
reasons  for  our  coming  to  a  conclusion,  which  upon  reflection  it 
seems  very  easy  to  reach,  because  conscious  of  disapproving  the 
system  of  late  adopted,  of  making  eyery  answer  to  the  numerous 
and  involved  questions  in  an  application  for  a  fire  policy,  however 
unimportant,  a  warranty,  we  are  fearful  lest  that  might  be  deemed 
to  sway  us  from  our  duty  by  unconsciously  leading  us  to  pervert 
to  the  injury  of  a  company,  which  after  all  in  this  respect  but 
follows  the  common  example,  the  intent  and  import  of  an  instru- 
ment which  formed  the  basis  of  the  contract  of  insurance  into 
which  they  have  entered.  Such  a  vn'ong  to  the  administration  of 
the  only  justice  we  can  know,  that  measured  out  by  law,  we  es- 
timate as  of  deeper  injury  than  any  which  the  practice  we  disap- 
prove of  can  inflict ;  and  except  to  give  all  parties  before  us  fairly 
and  unswervingly  the  benefit,  benign  or  severe,  of  the  law  as.  ap- 
plied to  their  conduct  and  contracts,  we  are  the  masters  of  none, 
we  are  the  guardians  of  none  whom  the  law  permits  or  enables  to 
act  or  contract  as  they  virill  for  themselves.  Considering  every 
answer  in  this  application  as  the  parties  have  expressly  made 
it,  a  warranty,  we  have  not  asked  ourselves  how  material  the 
answers  in  question  may  be  to  the  risk,  since  that  has  been  already 
determined  by  the  parties  for  themselves.  Thet/  have  made  the 
truth  of  each  and  all  of  the  answers  in  this  application  a  condi- 
tion precedent  to  the  right  of  the  assured  to  recover  on  this  policy, 
and  we  have  therefore  confined  ourselves  to  the  humbler  o£B[ce  of 
construing  their  language,  instead  of  rising  to  tiie  consideration  of 
the  materiality  of  the  facts  about  which  they  have  chosen  to  em- 
ploy it. 

The  last  cause  for  new  trial  alleged  in  this  motion  is,  that  the 
presiding  judge,  adverting  in  his  charge  to  the  position  in  which 
the  defence  would  be  left  (so  far  as  the  testimony  of  the  plain- 
tiff's witness,  Alexander  S.  Hopkins,  was  relied  upon  by  the  de- 
fendants to  prove  the  breach  of  the  promissory  warranty  made 
by  the  plaintiff,  that  the  mill  should  be  entered  as  late  as  half- 
past  ten  every  night  to  see  that  all  was  safe),  if  the  testimony 
of  that  witness  should  be  rejected,  instructed  the  jury,  that 
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the  burden  of  proving  the  breach  of  that  warranty  was  upon 
the  defendants,  instead,  as  he  should  have  done,  instructing 
them  that  the  burden  of  proTing  its  performance  was  upon  the 
plaintiff.  Such  an  instruction  was  calculated,  in  the  position 
in  which  the  motion  discloses  that  the  defence  upon  this  point 
stood  in  proof  before  Uie  jury,  materially  to  injure  the  defend- 
ants therein,  and  would  therefore,  if  wrong,  furnish  a  suffident 
ground  for  new  trial  on  their  motion.  We  are  all  satisfied  that 
this  instruction  was  wrong ;  the  judge  confounding  the  distinc- 
tion, so  well  taken  and  applied  by  the  supreme  court  of  Mas- 
sachusetts, in  the  late  case  of  Orowninshield  v.  Orowninihieldy 
2  Gray,  630-532,  between  what  makes  out  a  primd  fade  case, 
and  what  shifts  the  burden  of  proof,  and,  what  is  more  radical, 
the  distinction  between  a  promissory  warranty  of  the  quality  of 
the  thing  sold  in  a  contract  of  sale,  and  a  promissory  warranty, 
like  this,  in  a  policy  of  insurance.  In  the  former  case,  if,  when 
the  seller  sues  to  recover  the  price,  the  buyer  relies  on  a  breach 
of  the  warranty  as  a  total  or  partial  defence,  the  burden  of  proof 
is  upon  him  to  show  the  breach  of  warranty ;  for  the  same  reason 
that  it  would  be,  if  he  sued  for  breach  of  the  warranty,  instead 
of  being  permitted,  as  he  is  in  this  country,  to  avoid  circuity  of 
action,  to  defend  himself  by  means  of  it  in  the  suit  brought 
against  him  for  the  price.  Dorr  v.  Fisher^  1  Cush.  271,  274, 
276.  In  such  a  case,  says  Chief  Justice  Shaw,  in  delivering  the 
opinion  of  the  court,  in  the  case  just  cited :  "  It  (the  warranty) 
is  not  strictly  a  condition,  for  it  neither  suspends  nor  defeats  die 
completion  of  the  sale,  the  vesting  of  the  thing  sold  in  the  vendee, 
nor  the  right  to  the  purchase  money  in  the  vendor.  And  not- 
withstanding such  a  warranty,  or  any  breach  of  it,  the  yendee 
may  hold  the  goods,  and  have  a  remedy  for  his  damages  by 
action."  lb.  274.  On  the  contrary,  in  a  contract  of  insurance, 
"  a  warranty,"  to  use  the  language  of  Lord  Mansfield,  "  is  a  con- 
dition or  a  contingency,  and  unless  that  be  performed  there  is  no  { 
contra<jt."  De  Hahn  v.  Hartley,  1  T.  R.  345,  846.  This  holds 
true,  whether  the  warranty  relate  to  things  past,  present,  or  to 
come,  or  is  found  in  a  marine,  fire,  or  life  policy.  The  text-books 
are  full  of  this  doctrine,  and  no  case  can  be  found  contravening 
it.  1  Marshall  on  Ins.  348 ;  Hughes  on  Ins.  808 ;  2  Phillips 
on  Ins.  753,  2d  ed ;  1  Amould  on  Ins.  681-584,  and  oases  cited ; 
Angell  on  Fire  &  Life  Ins.  §  142.   There  is,  however,  a  class  of 
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cases,  nearly  resembling  these,  which  is  apt  to  be  confounded 
with  them  ;  and  an  imperfect  recollection  of  which  partly  caused 
the  erroneous  direction  in  question  Where  the  promissory  stip- 
ulation is  not  made  a  warranty,  and  the  courts  are  inclined,  if 
they  can,  to  construe  them  to  be  representations  merely,  the 
proof  of  the  breach  of  such  stipulations  is  matter  of  defence 
only,  and  the  burden  of  proof  rests,  of  course,  upon  the  defend- 
ants. Catlin  V.  Springfield  Fire  Ins.  Co.  1  Sumner,  435,  448  ; 
Hotighton  et  cU.  v.  Manvfacturer%^  Mut.  Fire  Ins.  Co.  8  Metcalf, 
114,  120 ;  Underhill  v.  Agawam  Mut.  Fire  Ins.  Co.  6  Cush.  440, 
446 ;  Jones  Manufacturing  Company  v.  Manufacturers^  Mut.  Fire 
Ins.  Co.  8  Cush.  82,  84.  It  follows,  from  the  nature  of  the  case, 
that  a  declaration  upon  a  policy  containing  express  warranties 
should  always  aver  the  performance  of  them  by  the  assured, 
although,  as  ruled  last  year  by  the  court  of  common  pleas  in  Eng- 
land, "  the  general  averment  that  all  things  have  happened  which 
it  was  necessary  should  happen  to  entitle  the  plaintiff  to  be  paid, 
is  suflSdent."  Bamberger  v.  2%«  Com.  Credit  Ass.  Co.  29  Eng. 
L.  &  Eq.  R.  312.  In  New  York,  it  seems,  that  under  the  old 
forms  of  pleading,  even  this  was  not  deemed  necessary,  ffunt  v. 
Hudson  River  Fire  Ins.  Co.  2  Duer,  481.  It  is  clear,  however, 
upon  principle,  to  use  the  words  of  Mr.  Justice  Washington,  in 
Oraig  v.  The  U.  S.  Ins.  Co.  1  Peters  C.  C.  R.  410,  that  where  the 
assured  has  entered  into  a  warranty,  he  cannot  recover  against 
the  underwriters  "  without  first  averring  and  proving  performance 
of  these  stipulations ; "  and  see  2  Phillips  on  Ins.  758,  2d  ed. ; 
2  Amould  on  Ins.  1262,  1825.  The  burden  of  proving  the  per- 
formance of  all  warranties  made  by  him  rests  upon  the  assured  ; 
and  although  this  burden  may  be  lifted  by  presumption,  merely, 
as  in  caae  of  the  itnplied  warranty  of  seaworthiness  it  is  held  to 
be,  yet  this  cannot  shift  the  burden  which  remains,  notwithstand- 
ing the  primd  facie  case  thus  made  out  by  the  plaintiff,  where 
the  law  first  casts  it,  to  the  end  of  the  trial.  1  Amould  on  Ins. 
686,  n.  1,  and  cases  cited. 

Upon  the  ground  of  misdirection  of  the  judge  trying  this  cause, 
in  the  particular  last  referred  to,  a  new  trial  must  be  granted  to 
ike  defendants  ;  the  plaintiff  to  have  leave  to  amend  his  declara- 
tion by  inserting  the  general  averment  of  performance  above 
mentioned,  and  the  costs  of  this  motion  to  abide  the  event  of  the 
suit. 
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William  L.  Leqgbtt  vs.  The  ^tna  Insubance  Compaot.^ 

(Court  of  Appeals,  South  Carolina,  Fall  Term,  1856.) 


To  a  valoed  policy  of  insorance  against  fire,  on  a  stock  of  goods  and  merchandise  con- 
tained in  "  plaintifTs  store,  one  of  the  conditions  was  that  *'  the  keeping  of  ganpowder 
for  sale  or  on  storage,  upon  or  in  the  premUes  insurtd,  shall  render  the  policy  void: " 
Hdd^  that  the  keeping  of  small  quantities  of  gunpowder  in  kegs,  as  part  of  the  stock  of 
goods  kept  for  sale,  did  not  vitiate  the  policy. 

Amongst  the  stipulations  of  the  policy  was  one,  that  in  case  the  above  mentioned  building 
shall  at  any  time  be  "appropriated,  applied,  or  used  for  the  purpose  of  storing  or  vending 
therein*'  certain  enumerated  articles,  '*then,  so  long  as  the  same  shall  be  appropriated, 
applied,  or  used,  these  presents  shall  cease  and  be  of  no  force  or  effect."  Heid^  that 
plaintiff  was  entitled  to  recover  for  a  loss  by  fire  of  the  goods  and  merchandise  insured, 
although  it  appeared  that  a  barrel  of  oil  had  been  temporarily  left  in  a  back  room  of  the 
store,  and  that  near  it  were  some  bunches  of  cotton  yam. 

It  was  part  of  one  of  the  conditions  of  the  policy  that,  "if  after  insurance  is  effected,  the 
risk  shall  be  increased  by  any  means  within  the  control  of  the  assured,  such  insurance 
shall  be  void  and  of  no  effect''  Held^  that  the  increase  of  risk  contemplated  was  \fj 
something  permanent  or  habituaL 

Action  on  a  fire  policy.   The  facts  appear  in  the  opinion. 

Wabdlaw,  J.  There  was  no  direct  evidence  concerning  the 
origin  of  the  fire.  The  mass  of  testimony,  much  of  it  contra- 
dicted, which  the  defendant  introduced  to  show  circumstances 
from  which  the  plaintiff's  fraudulent  agency  in  the  burning  might 
be  inferred,  has  been  weighed  by  the  jury,  and  on  the  facts  of  the 
case  the  verdict  is  considered  conclusive. 

The  defendant  now  holds  up  the  written  contract,  and  insists 
that  the  plaintiff's  rights  have  been  defeated  :  first,  because  gan- 
powder was  kept  in  the  storehouse,  and  was  sometimes  sold  from 
wooden  kegs ;  and  second,  because  oil  was  in  the  storehouse  at 
the  time  of  the  burning,  and  near  to  it  was  some  cotton  yam. 

By  the  first  of  the  conditions  of  insurance  it  was  required 
(after  mention  of  what  applications*  for  the  insurance  of  build- 
ings should  specify)  that  the  application  for  insurance  should 
specify,  in  case  of  goods  and  merchandise,  whether  or  not  they 
are  of  the  description  denominated  hazardous,  extra  hazardous,  or 
included  in  the  memorandum  of  special  rates:  and  a  false  de- 
scription by  the  assured  of  a  building  or  its  contents  shall  render 
absolutely  void  a  policy  issuing  upon  such  description."  In  other 
parts  of  the  appendix  to  the  policy,  lists  are  given  of  goods  de- 
nominated not  hazardous,  hazardous,  and  extra  hazardous,  and  of 
those  subject  to  special  rates,  the  not  hazardous  being  such  as 
are  usually  kept  in  dry  goods  stores,  including  coffee,  £c  But 
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neither  of  the  lists  contidns  gunpowder.  The  fifth  of  the  condi- 
tions contains  this :  The  keeping  of  gunpowder  for  sale  or  on 
storage,  upon  or  in  the  premises  insured,  or  the  lighting  of  the 
same  by  camphene  or  spirit  gas,  without  written  permission  in  the 
policy,  shall  render  it  void." 

The  first  thought  naturally  is  to  look  at  the  plaintifiTs  applica- 
tion. But  it  has  not  been  produced.  The  insurance  seems  to 
have  been  effected  at  Fayetteville,  N.  C,  by  an  agent  of  the 
plaintiff  applying  to  an  agent  of  the  defendant  keeping  an  office 
there ;  the  former  deposes  that,  as  he  believes,  he  made  a  writ- 
ten application  ;  the  latter  deposes  that  he  can  find  no  applica- 
tion of  the  plaintiff  on  the  file,  and  believes  none  was  made  in 
writing,  but  feels  sure  that  nothing  special  was  contained  in  the 
application  tiiat  was  made.  The  policy,  however,  declares  that 
the  company,  in  consideration  of  thirty  dollars  to  them  paid,  do 
insnre  William  L.  Leggett  against  loss  or  damage  by  fire  to  the 
amount  of  two  thousand  dollars  on  his  stock  of  goods  and  mer- 
chandise, contained  in  his  store  in  Marlborough  District,  S.  C,  as 
particularly  described  in  his  written  application  on  file  of  this 
date,  which  is  hereby  made  a  part  of  this  policy."  It  is  then 
contradictory  of  the  defendant's  earnest  appeal  to  the  letter  of 
the  contract,  to  say  that  there  was  no  written  application,  or  that 
its  contents  have  been  shown  to  be  either  goods  such  as  are 
usually  kept  in  dry  goods  stores,"  or  goods  such  as  were  in  the 
storehouse  without  any  special  description. 

If  we  assume  that  the  application  described  the  goods  as  they 
really  were,  powder  was  mentioned ;  or  if  we  assume  the  de- 
scription to  have  been  that  of  an  ordinary  stock  in  a  qountry 
store,  then  the  evidence,  sustained  by  the  verdict  under  the  in- 
structions that  were  given  to  the  jury,  shows  that  gunpowder 
was  included.  But  adopting  the  latter  assumption,  the  defendant 
says  that  the  keeping  of  gunpowder  was  forbidden  by  the  policy. 
How  ?  The  condition,  concerning  what  the  application  in  case 
of  goods  and  merchandise  shall  contain,  did  not  require  the  men- 
tion of  gunpowder,  for  it  is  not  enumerated  as  either  hazardous, 
extra  hazardous,  or  subject  to  special  rate.  Duncan  v.  Sun  Fire 
Ins.  Co,  6  Wend.  495.  It  was  not  kept  **  upon  or  in  the  prem- 
ises insured,"  for  the  premises  (by  which,  as  the  context  shows, 
was  meant  some  building)  were  not  insured  at  all.  This  strict- 
ness is  conformable  to  what  has  been  urged  on  the  part  of  the 
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insurers,  and  is  justified  by  the  general  rule  which  requires  all 
conditions  to  be  construed  strongly  against  those  for  whose  ben- 
efit they  were  reserved.  however,  the  storehouse  had  been 
insured  along  with  an  ordinary  assortment  of  goods  and  merchan* 
dise,  such  as  are  usually  kept  in  a  country  store,  we  would  enter 
into  inquiries  which  this  case  does  not  demand,  before  we  would 
hold  that  the  retailing  within  the  storehouse  of  gunpowder,  kept 
in  no  large  quantity,  necessarily  made  void  an  insurance  under 
the  fifth  condition  above  recited.  See  Moadinger  v.  Mechame^ 
Fire  Ins.  Co.  2  Hall  N.  Y.  490  ;  i  Langdon  v.  N.  Y.  JBq.  Fire 
Ins.  Co.  2  Hall,  226 ;  6  Wend.  628. 

Concerning  the  oil,  the  defendant  refers  to  a  stipulation  in  the 
policy,  that  in  case  the  above  mentioned  building  shall,  during 
the  continuance  of  this  insurance,  be  appropriated,  applied,  or 
used  to  and  for  the  purpose  of  storing  or  vending  therein  any  of 
the  articles,  goods,  or  merchandise,  in  the  conditions  aforesaid, 
denominated  hazardous,  exti^  hazardous,  or  included  in  the  mem- 
orandum of  special  rates,  unless  herein  oiiierwise  specially  pro- 
vided for,  or  hereafter  agreed  to  by  this  company  in  writing  and 
added  to  or  indorsed  upon  this  policy,  then  and  from  thenceforth, 
so  long  as  the  same  shall  be  so  appropriated,  applied,  or  used, 
these  presents  shall  cease  and  be  of  no  effect ;  and  this  policy  is 
made  and  accepted,  with  reference  to  the  conditions  hereto  an- 
nexed, which  are  to  be  used  and  resorted  to,  in  *  order  to  explain 
thd  rights  and  obligations  of  parties,  in  all  cases  not  herein  oth- 
erwise specially  provided  for."  Reference  is  also  had  to  the  lat- 
ter part  of  the  first  condition.  If,  after  insurance  is  effected, 
the  risk  shall  be  increased  by  any  means  within  the  control  of 
the  assured,  such  insurance  shall  be  void  and  of  no  effect." 

The  complaint  made  in  the  second  ground  of  appeal  seems  to 
be,  that  the  judge  did  not,  in  his  summing  up,  specially  advert 
to  the  danger  which  was  occasioned  by  the  oil  situated  as  it  was. 
That  omission  might  have  been  easily  corrected  by  a  suggestion 
from  the  counsel  of  the  defendant.  The  oil  and  cotton  were, 
however,  substantially  embraced  in  the  instructions  that  were 
given  to  the  jury,  whether  their  being  in  the  store  may  be  con- 
sidered in  reference  either  to  the  stipulation  in  the  policy,  or  to 
the  above  recited  clause  in  the  first  condition. 

It  was  not  suggested  on  the  circuit  that  the  fire  did  actually 

1  Arde,  vol.  1,  p.  385. 
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proceed  from  the  oil  and  cotton,  for  there  waa  no  evidence  of 
their  contact  or  very  dangerous  proximity,  and  such  suggestion 
would  hare  weakened  the  main  defence,  that  the  plaintiff  had 
himself  caused  the  fire  by  means  far  more  speedy  and  certain. 
Bat  the  breach  of  condition  made  by  the  oil  was  intimated  on 
the  circuit,  and  has  been  pressed  here. 

The  express  stipulation  in  the  policy  itself  is  by  its  terms  con- 
fined to  the  case  of  a  building  insured,  and  in  reference  to  that, 
forbids  the  appropriation,  or  chief  use  of  the  building,  for  any 
of  the  forbidden  purposes,  not  the  incidental  keeping  of  small 
qoantities  of  the  forbidden  articles  for  retail  along  with  a  general 
stock  of  goods.  See  the  case  of  Langdon  above  cited ;  3  Kent's 
Com.  373;  6  Hill  N.  Y.  10. 

If  a' barrel  of  oil  temporarily  kept  in  the  house  suspended  the 
policy,  under  the  stipulation,  then  according  to  the  same  reason- 
ing the  keeping  of  any  of  the  following  articles  (and,  perhaps, 
any  of  many  others)  would  have  the  same  effect :  any  china,  or 
earthen,  or  glassware,  or  looking-glasses,  or  window-glass,  or  mil- 
linery, or  flax,  or  wool,  or  saltpetre,  or  sulphur,  or  tallow,  or  straw 
hats,  or  matches,  or  pictures,  or  confectionery,  or  jewelry,  or  per- 
fumery, or  stationery,  or  spirituous  liquors,  or  spirits  of  turpen 
tine,  or  varnish.  Without  any  of  these  articles  a  country  store 
wonld  hardly  be  deemed  to  have  a  su£Scient  assortment. 

The  increase  of  risk  contemplated  in  the  first  condition  is  the 
increase  by  something  permanent  or  habituaL  Shaw  v.  BobberdSj 
6  Adolp.  &  EU.  76 ;  1  38  Eng.  C.  L.  R.  12  ;  31  Maine,  223 ;  20 
Conn.  189. 

In  Dobsan  v.  Satheby  et  al.  1  Moody  &  Malk.  90 22  E.  C. 

260,  a  bam  that  was  insured  required  tarring,  and  for  the 
purpose  of  tarring  it  a  fire  was  lighted  inside,  and  a  tar  barrel 
brought  in.  In  the  absence  of  the  assured,  and  by  the  negli- 
gence of  his  servant,  the  tar  boiled  over  and  took  fire,  in  conse- 
quence of  which  the  building  was  burned  down.  Lord  Tenterden 
held  the  insurers  liable,  understanding  the  ccmdition  against  fire 
and  hazardous  goods  as  forbidding  only  the  habitual  use  of  fire 
or  ordinary  deposit  of  hazardous  goods,  not  their  occasional  in- 
troduction for  a  temporary  purpose  connected  with  the  occupa- 
tion of  the  premises.  It  is  obvious  that  in  the  instructions  which 
were  given  to  the  jury  in  the  case  we  are  considering,  there  was 

1  Ante,  ToK  1,  p.  621.  <  lb.  p.  199. 
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an  error,  of  which  the  plaintiff,  in  another  event  of  the  case, 
might  have  had  reason  to  complain.  Gross  negligence  is  eqniya- 
lent  to  evil  design ;  but  ordinary  negligence  is  the  very  thing 
against  which  insurance  is  mainly  intended  to  guard  ;  and  even 
if  the  loss  should  have  proceeded  from  it,  the  right  of  the  insured 
is  not  thereby  affected.  In  this  policy  the  certificate  of  loss  is 
required  to  exclude  the  suspicion  of  fraud,  but  not  of  negligence. 
If  greasy  cotton  had  been  put  into  a  comer  of  the  store  by  the 
plaintiff  himself,  in  ignorance  of  the  danger  thus  occasioned,  or 
in  inattention  to  it,  but  without  evil  design,  and  combustion  had 
thence  ensued,  the  case  would  not  have  been  less  strong  for  the 
plaintiff  than  it  now  is.    The  motion  is  dismissed. 

O'Neall,  Withers,  Whitneb,  Glover,  and  Munro,  JJ., 
concurred. 


George  L.  Fullam  vs.  New  York  Union  Insitbancb  Co.^ 
(Supreme  Court,  Massachusetts,  October  Tenn,  1856.)  Ltmitatum 
Clause. 

A  condition  of  insurance  to  which  a  stock  policy  is  made  subject,  that  no  suit  in  law  or 
equity  shall  be  sustained  thereon  unless  commenced  within  six  months  after  the  loss,  b 
binding  on  the  assured,  and  bars  a  suit  commenced  after  that  time;  although  neither  the 
contract  is  made  nor  the  suit  brought  in  the  state  where  the  company  is  established,  and 
the  conditions  of  insurance  allow  the  assured  thirty  days  to  furnish  proofs  of  loss,  and 
provide  that  the  loss  shall  not  be  payable  until  ninety  days  after  the  filing  of  the  proofs 
of  loss  and  of  an  estimate  thereof  by  appraisers  chosen  by  the  parties;  if  there  is  no 
eyidence  of  unreasonable  delay  or  waiver  of  the  condition  of  the  insurers. 


FiTCHBURG  Railroad  Company  vs.  Charlestown  Mutual 
Fire  Insurance  Co.^ 

(Sapreme  Court,  Massachusetts,  October  Tenn,  1856.) 

What  Policy  covers. 

A  policy  to  a  railroad  corporation  '*on  Uieir  road  furniture,  consisting  of  locomotive  en- 
gines, cars  of  all  descriptions,  and  snow-ploughs,  on  the  line  of  their  road,  and  in  actnal 
nse,  but  not  in  machine  or  repair  shops,'*  covers  cars  left  in  the  ordinary  course  of  the 
business  of  the  corporation  upon  an  iron  track  connected  with  the  railroad,  though  not 
owned  nor  controlled  by  the  corporation. 

Action  of  contract  on  a  policy  of  insurance  against  fire,  issued 
to  the  plaintiffs  *^on  their  road  furniture,  consisting  of  locomotiye 
engines,  cars  of  all  descriptions,  and  snow-ploughs,  on  the  line 
of  their  road,  and  in  actual  use,  but  not  in  machine  or  repair 
shops." 

1  7  Gray,  61.  «  7  Gray,  64. 
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The  application  (which  was  expressly  made  a  part  of  the  pol- 
icy) contained  a  similar  description  of  the  property  ;  and  several 
questions  and  answers,  including  these :  Where  is  the  property 
situated?"  Answer.  "Boston  to  Iitchburg,  and  branches  this 
side  of  Fitchburg."  It  also  stipulated  that  its  statements  were 
full,  just,  and  true  exposition  6f  all  the  facts  and  circumstances 
in  regard  to  the  condition,  situation,  value,  and  risk  ot  the  prop- 
erty to  be  insured,  so  far  as  material  to  the  risk/' 

The  case  was  submitted  to  the  decision  of  the  court  upon 
the  following  facts:  The  owners  and  occupants  of  a  wharf  in 
Charlestown  situated  on  the  line  of  the  Charlestown  Branch 
Railroad,  a  road  connecting  with  the  Fitchburg  Railroad,  and 
owned  and  run  by  the  plaintiffs  under  St.  1846,  c.  21,  had  laid 
the  whole  length  of  the  wharf  an  iron  track  in  the  manner  of  a 
raiLroad,  for  the  purpose  of  conveniently  receiving  and  shipping 
ice.  The  owners  of  the  wharf  had  the  exclusive  control  and 
management  thereof.  It  was  usual  to  leave  cars,  which  came 
down  loaded  with  ice,  on  the  wharf  over  night,  to  be  unloaded 
by  the  occupants  of  the  wharf,  and  be  taken  up  again  the  next 
day.  The  cars,  for  injury  to  which  this  action  was  brought, 
were  drawn  from  Fresh  Pond  over  the  Fitchburg  and  Charles- 
town Branch  Railroads,  and  left  for  one  night  on  the  track  at 
extreme  end  of  the  wharf,  four  hundred  and  forty  feet  from 
the  line  of  the  Charlestown  Branch  Railroad,  with  no  agent  or 
servant  of  tlie  plaintiffs  in  charge  of  them,  and  near  a  shed,  used 
to  store  shavings  and  sawdust  for  packing  ice  by  the  occupants 
of  the  wharf.  The  next  morning,  the  fire  originated  in  this  shed, 
and  was  thence  communicated  to  these  cars.  The  shed  was  an 
extra  hazardous  risk,  which  the  defendants  had  refused  to  in- 
sure. 

Dewet,  J. .  The  present  case,  though  not  one  free  from  difB- 
cnlty,  must  be  decided  by  the  view  to  be  taken  of  the  intent  of  ' 
the  parties  in  the  contract  of  insurance.  The  question  is,  whether 
the  property  destroyed  by  the  fire  was  embraced  within  the  terms 
of  the  policy,  giving  them  a  reasonable  construction.  The  prop- 
erty insured  is  thus  described  in  the  policy :  "  Their  road  fumi- 
tore,  consisting  of  locomotive  engines,  cars  of  all  descriptions, 
and  snow-ploughs,  on  the  line  of  their  road,  and  in  actual  use, 
but  not  in  machine  or  repair  shops." 

It  is  said  that  the  description  excludes  cars  not  at  the  moment 
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of  the  loss  on  the  Fitohborg  Railroad  or  its  Charlestown  branch, 
and  that  the  words,  the  line  of  their  road,"  mean  exclusiTely 
to  oonfine  the  policy  to  cars  while  on  these  particular  roads, 
in  distinction  from  any  spurs  used  in  connection  with  them. 
This  we  think  is  too  narrow  a  construction,  looking  at  the  nat- 
ure of  the  property  insui'ed  and  the  language  of  the  policy.  It 
seems  more  consonant  to  the  probable  purpose  of  the  parties  to 
understand  the  policy  as  an  insurance  upon  cars,  &c.,  in  actual 
use  upon  their  road.  These  cars,  as  we  understand,  were  in  such 
use,  daily  passing  over  the  Fitchburg  Railroad  or  its  Charlestown 
branch,  carrying  ice,  and,  for  couTenience  of  delivery,  passing 
upon  a  railway  constructed  for  this  purpose  by  the  proprietors  of 
the  wharf.  Such  spurs  seem  to  have  been  authorized  by  St.  1836, 
c.  187,  the  act  creating  ihe  Charlestown  Branch  Railroad,  and 
legalized  as  branches  that  might  use  the  Charlestown  road.  Still 
they  were  private  property. 

But  it  being  in  the  usual  course  of  business  of  the  plaintiffs  to 
use  their  cars  in  conveying  ice  over  their  own  road,  and  deliver- 
ing it  at  the  wharf  in  the  manner  stated,  this  entire  line  became 
by  adoption,  to  all  practical  purposes,  their  line  of  road,  and  the 
cars  were  in  actual  use  upon  the  line  of  their  road  at  the  time  of 
the  loss  by  fire.  We  do  not  understand  that  the  insurance  was 
limited  to  cars  in  motion,  but  to  cars  in  actual  service,  fit  for  use, 
and  in  daily  use  doing  the  business  of  the  company,  those  ^^in 
machine  or  repair  shops  "  being  only  excluded.  "  Snow-ploughs  " 
were  insured;  but  it  is  presumed  that  they  would  be  only  at 
particular  seasons  and  for  short  periods  in  use  on  the  railroad 
track. 

If  this  view  is  correct,  no  question  can  arise  as  to  any  forfeit- 
ure of  the  policy  by  increase  of  risk ;  as  no  change  of  circum- 
stances or  other  use  tiban  originally  contemplated  .by  the  parties 
to  the  policy  is  shown.  Judgment  far  the  flaifUiffs. 


Geobge  W.  Macombee  v%.  Howabd  Fikb  Insubancb  Cb.^ 


Under  a  policy  of  insurance  against  fire  on  a  stock  in  trade,  described  in  the  appUcatioo 
(which  is  made  a  part  off  the  policy)  as  consisting  of  dry  goods,  groceries,  hardware, 
crockery,  glass,  and  wooden  ware,  Britannia  and  tin  ware,  stoves  of  Tarious  kinds,  and 
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Tarioos  oth«r  wares  and  merchandiie,*'  which  provides  that  a  use  of  the  premises  for  the 
purpose  of  Iceeping  or  storing  any  of  the  articles  denominated  hazardoos  in  the  con* 
ditions  annexed  to  the  policy,  "  which  are  to  be  used  and  resorted  to  in  order  to  explain 
the  rights  and  obligationt  of  the  parties  hereto,  in  all  cases  not  herein  otherwise  specially 
provided  for,"  shall  avoid  the  policy,  unless  otherwise  specially  provided  for,  and  in 
which  conditions  "groceries  with  any  hazardous  articles,*'  "rags,"  and  several  of  the 
articles  mentioned  in  the  application  are  enamecated  as  hazardous,  is  avoided  by  the 
keeping  of  rags  as  part  of  the  stock ;  although  it  is  usual  for  shopkeepers,  having  a  gen- 
eral stock  of  goods  like  that  insured,  to  keep  rags  in  the  same  manner. 

AcnOK  of  contract  on  a  policy  of  insurance  issued  by  a  stock 
company,  upon  the  plaintiff's  stock  in  trade,  fixtures,  furniture, 
and  tools,  contained  in  a  certain  wooden  building,  and  described 
in  the  application,  which  was  made  a  part  of  the  policy  and  war- 
ranty on  the  part  of  the  assured.  That  application  contained,  in 
answer  to  a  request  to  state  the  character  and  kind  of  property 
to  be  insured,"  the  following  statement :  **  Dry  goods,  groceries, 
hardware,  crockery,  glass,  and  wooden  ware,  Britannia  and  tin 
ware,  stores  of  various  kinds,  and  various  other  wares  and  mer- 
chandise." 

By  the  policy,  it  is  agreed  and  declared  to  be  the  true  intent 
and  meaning  of  the  parties  hereto,  that  in  case  the  above  men- 
tioned premises  shall,  at  any  time  after  the  making  and  during 
the  continuance  of  this  insurance,  be  appropriated,  applied,  or 
used  to  or  for  the  purpose  of  carrying  on  or  exercising  therein 
any  trade,  business,  or  vocation  denominated  hazardous  or  extra 
hazardous,  or  specified  in  the  memorandum  of  special  rates,  in  the 
tmas  and  conditions  annexed  to  this  policy,  or  for  the  purpose  of 
keeping  or  storing  therein  any  of  the  articles,  goods,  or  merchan- 
dise, in  the  same  terms  and  conditions  denominated  hazardous  or 
extra  hazardous,  or  included  in  the  memorandum  of  special  rates, 
unless  herein  otherwise  specially  provided  for,  or  hereafter  agreed 
bj  this  company  in  writing,  and  added  to  or  indorsed  upon  this 
policy,  then  and  from  thenceforth,  so  long  as  the  same  shall  be  so 
appropriated,  aj^lled,  used,  or  occupied,  these  presents  shall  cease, 
and  be  of  no  force  or  effect ;  and  it  is  moreover  declared,  that 
this  policy  is  made  and  accepted  in  reference  to  the  conditions 
hereto  annexed,  whidi  are  to  be  used  and  resorted  to  in  order  to 
explain  the  rights  and  obligations  of  the  parties  hereto,  in  all 
cases  not  her^  otherwise  specially  provided  for." 

Annexed  to  the  policy  were  four  "  classes  of  hazards,"  denom- 
inated, respectively,  not  hazardous,"  hazardous,"  extra  haz- 
ardous," and     memorandum  of  special  hazards,  upon  which 
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special  rates  of  premium  will  be  chained,"  the  two  first  of  which 
were  these :  "  Goods  not  hazardous  are  to  be  insured  at  the  rate 
of  the  building  in  which  they  are  contained,  and  are  such  as  are 
usually  kept  in  dry  goods  stores  ;  including  coffee,  flour,  linen, 
indigo,  potash,  rice,  spices,  sugars,  teas,  threshed  grain,  and  other 
articles  not  combustible."  The  following  trades  and  occupa- 
tions, goods,  wares,  and  merchandise  are  denominated  hazard- 
ous, and  are  to  be  charged  ten  cents  per  $100  in  addition  to 
the  rate  of  the  building  in  which  they  are  contained,  namely, 
basket  sellers,  cotton  in  bales,  coppersmiths,  china,  earthenware, 
or  glass  ware,  or  -plate  glass  in  packages,  boxes,  or  casks,  groceries 
with  any  hazardous  articles,  hardware,  wooden  ware,  rags,**  and 
many  others. 

Among  the  conditions  of  insurance,"  also  annexed  to  the 
policy,  were  the  following:  *^In  relation  to  the  insurance  of 
goods  and  merchandise,  the  application  must  state  wKether  or 
not  they  are  of  the  description  denominated  hazardous,  extra 
hazardous,  or  included  in  the  memorandum  of  special  rates." 
^^If,  after  insurance  is  effected  upon  any  building  or  goods,  in 
this  office,  either  by  the  original  policy  or  by  the  renewal  thereof, 
the  risk  shall  be  increased  by  any  means  whatsoever  within  the 
control  of  the  assured,  or  if  such  buildings  or  premises  shall,  with 
the  assent  of  the  assured,  be  occupied  in  any  way  so  as  to  render 
the  risk  more  hazardous  than  at  the  time  of  insuring,  such  in- 
surance shall  be  void  and  of  no  effect." 

At  the  trial,  the  facts  necessary  to  make  out  a  primd  fndt  case 
for  the  plaintiff  were  proved  or  admitted.  One  ground  of  de- 
fence relied  on  was  that  a  part  of  the  plaintiff's  stock  consisted 
of  rags,  which  was  admitted  to  be  the  fact.    But  it  was  proved 

that  it  is  usual  for  country  stores,  having  a  general  stock  of 
goods  like  the  plaintiff's,  to  keep  and  dispose  of  rags  in  the  same 
manner  that  the  plaintiff  did."  Dewey,  J.,  reserved  for  the 
consideration  of  the  full  court  the  question  whether,  upon  these 
facts,  the  defence  could  be  maintained. 

BiGBLOW,  J.  The  provisions  in  the  policy  declared  on,  and 
the  conditions  of  insurance  to  which  the  agreements  of  the  parties 
therein  refer,  are  the  same  as  those  which  passed  under  the  con- 
sideration of  the  court  in  Lee  v.  Howard  Fire  Ins.  Oo.  8  Gray, 
583.  The  principles  there  laid  down  are  decisive  of  this  case.  It 
appears  by  the  evidence  that,  among  the  articles  stored  in  the 
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baildiog  in  which  the  property  insured  was  kept,  a  quantity  of 
lags  was  included.  These,  being  enumerated  as  a  hazardous 
article  in  the  conditions  of  insurance,  could  not  be  kept  on  the 
premises  without  a  direct  violation  of  the  express  terms  of  the 
policy,  except  by  the  consent  in  writing  of  the  defendants ;  and 
if  BO  kept  without  such  consent,  the  policy  was  thereby  rendered 
void*  Hags,  though  specially  enumerated  as  a  hazardous  article 
in  the  conditions  of  insurance,  are  not  mentioned  in  the  applica- 
tion for  insurance,  although  other  hazardous  articles  are  there 
specified.  It  is  not  sufficient  that  the  term  groceries  was  used  in 
the  application ;  nor  that  it  is  usual  to  keep  rags  in  a  country 
store.  If  the  description  .in  the  application  had  contained  the 
words,  groceries  with  any  hazardous  articles,"  it  might  have 
been  sufficient ;  because  it  would  then  have  given  the  insurers 
notice  that  articles  deemed  hazardous  were  to  be  kept,  in  addi- 
tion to  those  ordinarily  comprehended  within  the  meaning  of  the 
word  groceries.  Upon  the  application  as  it  stands,  the  defend- 
ants had  a  right  to  suppose  that  nothing  besides  groceries,  and 
the  articles  specially  named  in  the  application,  was  to  be  kept  or 
stored  in  the  premises.  The  plaintiff  had  no  right,  under  his 
policy,  to  accumulate  articles  of  the  same  class  of  hazards  on  his 
premises,  not  named  in  the  application,  without  the  consent  of 
tiie  defendants.    Lee  v.  Howard  Fire  Ins.  Co.  3  Gray,  592. 

The  effect  of  the  evidence  to  prove  a  usage  to  keep  rags  in  a 
country  store,  was  to  control  the  written  agreement  of  the  parties, 
by  which  it  appears  that  rags  were  not  included  in  any  generic 
term  or  description,  but  were  to  be  i^)ecially  named,  if  intended 
to  be  included  in  the  policy.  The  evidence  was  therefore  incom- 
petent Plaintiff  nonsuit. 


LiBEBTY  Hall  Association  vs.  Housatonio  Mutual  Fire 
Iksubancb  Co.^  (Supreme  Coort,  Massachusetts,  October  Term, 
1856.)  Period  of  Bisurance.  —  Mistake.  —  Waiver  of  Liformation. 
— .Evidence. 

A  poUey  expressed  to  be  "  from  the  first  of  Aagust,  1854,  to  the  first  of  Augost,  1854,  msj 
be  ibolm  bj  reference  to  the  indorsements  made  by  the  insurers  on  the  back  of  the  pol- 
iey,  to  the  appUcation  which  is  made  part  of  the  policy,  and  to  the  amoont  of  the  pre- 
mram  and  deposit  note,  to  be  an  insorance  for  five  years  from  the  first  of  Angast,  1854. 

A  walrer  of  the  right  to  any  information  upon  the  matters  inquired  of  in  one  of  the  inter- 
ngatories  to  an  applicant  for  insurance  may  be  inferred  from  the  issuing  a  policy  upon 
SB  application  in  which  this  interrogatory  is  unanswered;  although  the  applicant  has 

1  7  Gray,  261. 
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anawerod  in  the  neg^thre  another  interrogatoij  whether  '*  there  are  anj  other  circiiii- 
Btancee  affecting  the  risk.'* 
Evidence  that  a  policy,  intended  as  a  substitute  for  a  policy  issued  by  another  compuj 
(to  whose  business  these  insurers  had  succeeded)  upon  a  previous  application,  was  sent 
by  these  insurers,  with  a  blank  application  and  deposit  note,  to  the  agent  of  the  assand, 
who  retained  the  new  policy,  and  signed  the  application  and  deposit  note  in  blank,  and 
returned  them  to  the  insurers,  and  did  not  see  them  again  until  they  were  produced  hy 
the  insurers,  with  the  blanks  filled,  at  the  trial  of  an  action  on  the  policy,  will  not  war- 
rant the  inference  that  the  assured  was  not  responsible  for  the  answers  contained  in  the 
application,  except  to  the  extent  to  which  the  insurers,  in  filling  the  blanks,  exceeded 
the  implied  authority  conferred  upon  them  by  the  assured  by  so  returning  the  blaak 
application. 


Jakes  JmsiNs  vb.  Quinoy  Mutual  Fibe  Iksubancb  Go.^ 
(Sapreme  Court,  Massachusetts,  October  Term,  1856.)  Bqpremnta- 
Ham.  —  JBMumhranceB, 

Representations  in  answer  to  questions,  in  an  application  to  a  mutual  insurance  eompaaj 
for  insurance  on  bufldings,  that  the  premises  are  owned  by  the  applicant,  and  are  iniii* 
cumbered,  when  in  fact  he  is  only  a  mortgagee,  avoid  the  policy  under  a  by4aw  of  tbe 
company  (to  which  the  policy  and  application  are  made  subject)  providing  that  onlesi 
the  applicant  shall  make  a  true  representation  of  his  title  and  interest  in  the  policy,  and 
also  of  all  incumbrances,  and  the  amount  and  nature  thereof,  the  policy  shaill  be  void; 
and  parol  evidence  that  the  true  state  of  the  title  was  disclosed  to  the  company  before 
they  agreed  to  insure,  and  that  the  answers  were  then  written  in  by  their  agents,  before 
the  application  was  signed  by  the  assured,  is  inadmissible. 


The  Fabmees'  Mutual  Fibe  Insubance  Co.  rt.  Willum 
Mabshall.'  (Supreme  Court,  Vermont,  November  Term,  1856.) 
Agent.  —  AppUcation  hy,  —  Assesitnenti. 

P.,  acting  as  agent  for  a  mutual  insurance  company,  obtained  from  the  defendant  an  appli- 
cation for  insurance,  which  the  company  approved  and  issued  a  policy  thereon.  Subse- 
quently the  company  took  a  bond  from  P.  dated  prior  to  the  application,  reciting  that  he 
was  their  agent,  and  binding  him  to  the  faithful  discharge  of  his  duties  as  such:  iTdU, 
that  these  acts  amounted  to  a  ratification  of  his  agency  in  taking  the  applieation. 

The  oral  representations  of  an  agent  of  a  mutual  insurance  company  that  the  insured  will 
never  be  called  upon  to  pay  any  part  of  his  premium  note  cannot  control  the  stipolatioB 
in  the  note  itself. 


MUBBAY  McCONNBL  VS.  ThE  DeLAWABE  MUTUAL  SAFETY 
Insurance  Co.^  (Supreme  Court,  Illinois,  December  Term,  1856.) 
Fraud.  —  Arson.  —  Proof  of. 

If  the  insured  causes  the  fire  by  which  his  goods  were  destroyed,  and  by  false  representa- 
tion recovers  from  the  insurers,  he  may  be  compelled  to  refund  what  has  been  paid  him. 

Where  a  cause  of  action,  or  a  defence,  is  based  upon  a  charge  of  crime,  to  sustain  either, 
the  proof  must  be  full  and  satisfactory. 

In  cases  of  insurance  if  it  is  neoeseary  to  establish  facts  which  amount  to  a  orime,  tha 
aame  degree  of  proof  is  required  as  in  an  indictment  fdr  the  same  offenoe. 


1  7  Gray,  870. 
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Gbdbgb  W.  Battles  vs.  Yobk  County  Mutual  Fibb  Ik- 

suBANCB  Co.i 

(SopreiBe  Court,  Maint,  Oxford,  1856.) 

Misrepresentattan.  —  Acumhrances.  —  By  other  Parties. 

k  mitrepTCseatatioa  in  tn  appUcstion  to  a  motiial  iiri  insnrmnce  compaoj  that  there  it  no 
incambnuice  upon  the  property,  avoids  the  policyi  although  sooh  incambrmnoe  has  been 
pUeed  upon  the  property  by  another  than  the  insured. 

BiCBy  J.  Section  11  of  the  defendants*  charter  reads  as  fol- 
lows: '^Said  company  may  make  insurance  for  any  term  not 
exceeding  six  years ;  and  any  policy  of  insurance  issued  by  said 
company,  signed  by  the  president,  and  countersigned  by  the  sec- 
retary, shall  be  deemed  yalid  and  binding  on  said  company  in 
all  cases  where  the  assured  had  a  title  in  fee  simple,  unincum- 
bered, to  the  building,  buildings,  or  property  insured,  and  to  the 
land  covered  by  said  buildings ;  but  if  the  assured  has  a  less 
estate  therein,  or  if  the  property  or  premises  are  incumbered, 
policies  shall  be  void,  unless  the  true  title  of  the  assured  and  the 
incombranoes  on  the  same  are  expressed  therein."  By  the  terms 
of  the  policy,  the  application,  which  is  in  writing  and  signed  by 
the  plaintiff,  is  made  part  of  the  policy ;  and  such  application  is 
to  be  taken  as  part  of  the  contract  of  insurance,  in  the  same 
manner  it  would  be  if  incorporated  into  the  policy  itself.  PhiU 
hrook  V.  New  England  M.  F.  Ins.  Co.  87  Maine,  187  ;*  Williams 
V.  Same^  81  Maine,  219.^  In  such  case,  all  the  material  state- 
ments in  such  application  are  changed  from  representations  into 
warranties.  Burritt  v.  The  Sa/ratoga  Co.  M.  F.  Ins.  Co.  6  Hill, 
188;*  81  Maine,  219. 

The  7th  section  of  the  defendants*  charter  gives  them  a  lien 
upon  the  property  insured,  for  the  sum  of  the  deposit  note  and 
the  cost  which  may  occur  in  collecting  the  same,  which  lien  con- 
tumes  during  the  existence  of  the  policy  and  the  liability  of  the 
aasured  therein,  notwithstanding  any  transfer  or  alienation. 

The  11th  interrogatory  in  the  plaintiff's  application  is  as  fol- 
lows :  ^  Is  the  property  incumbered  ?  If  so,  how  much,  and  to 
whom?"  The  answer  is,  "Mortgaged  for  11,100  to  Wm. 
Cressey." 

A  want  of  truth  in  a  representation  is  fatal  or  not  to  the  in- 

1  41  Maine,  SOS.  «  lb.  p.  171. 

«  AnU,  ToL  8,  p.  671.  *  AnU,  toI.  2,  p.  278. 
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suranoe,  as  it  happens  to  be  material  or  immaterial  to  the  risk 
undertaken ;  but  when  the  thing  is  warranted  to  be  of  a  partic- 
ular nature  or  description,  it  must  be  exactly  as  it  is  represented 
to  be,  otherwise  the  policy  will  be  void,  and  there  is  no  contract. 
Angell  on  Ins.  §  147. 

It  is  sometimes  the  practi)ce  of  companies,  who  insure  against 
fire,  to  make  inquiries  of  the  assured,  in  some  form,  concerning 
all  matters  which  are  deemed  material  to  the  risk,  or  which  may 
affect  the  amount  of  premium  to  be  paid.  This  is  sometimes 
done  by  conditions  annexed  to  the  policy,  and  sometimes  by  re- 
quiring the  applicant  to  state  particular  facts,  in  a  written  appli- 
cation for  insurance.  When  thus  called  upon  to  speak,  he  is 
bound  to  make  a  true  and  full  representation  concerning  all  mat- 
ters brought  to  his  notice.  Burritt  t.  Saratoga  Co.  M.  F.  Im.  Co. 
6  HiU,  188. 

A  warranty  by  the  assur^,  in  relation  to  the  existence  of  a 
particular  fact,  must  be  strictly  true,  or.  the  policy  will  not  take 
effect ;  and  this  is  so  whether  the  thing  warranted  be  material  or 
not.  It  would  be  more  proper  to  say  that  the  parties  have 
agreed  to  the  materiality  of  the  thing  warranted,  and  that  agree- 
ment precludes  all  inquiry  on  that  subject.    6  Hill,  188. 

If  the  application  contain  an  interrogatory  whose  aim  is  to  as- 
certain whether  there  be  an  incumbrance  on  the  property  pro- 
posed to  be  insured,  and  the  answer  do  not  disclose  the  extent  of 
that  incumbrance,  the  policy  will  be  void.  Loehner  y.  Some 
Mutual  Ins.  Co.  17  Mo.  247.^ 

The  insured  must  represent  truly  his  interest  in  the  property 
insured  or  his  policy  will  be  void.  Brovm  v.  Williamt  ^  Thom^ 
aston  M.  F.  Ins.  Co.  Trustees,  28  Maine,  252.* 

A.  representation  made  to  a  mutual  fire  insurance  company,  in 
answer  to  their  questions,  by  one  applying  for  insurance  on  a 
building  against  fire,  that  there  is  no  incumbrance  thereon,  is  a 
material  representation,  which  if  false  avoids  the  policy,  although 
the  company  be  established  by  the  laws  of  another  state,  and 
may  not  therefore  have  a  lien  on  the  property  insured.  Daven- 
port V.  New  England  M.  F.  Ins.  Co.  6  Cush.  340  ; '  Paekard  et 
al.  V.  Agawam  M.  F.  Ins.  Co.  2  Gray,  384. 

Nor  is  the  result  changed  if  the  incumbrance  has  been  placed 
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1  AnU,  ToL  3,  p.  445. 


>  AnU,  Tol.  S,  p.  693. 


*  AfOe,  vol  8,  p.  129. 
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upon  the  property  by  a  party  other  than  the  assured.  Warner 
T.  Middlesex  Mutual  Assurance  Co.  21  Conn.  444.^ 

The  case  finds  that  at  the  time  of  the  application  the  property 
insured  was  not  only  incumbered  by  the  mortgage  to  Cressey, 
disdosed  by  the  plaintiff,  but  was  also  under  mortgage  to  Syden- 
ham Bridgham  for  twelve  hundred  dollars,  which  fact  was  well 
known  to  the  plaintiff. 

But  it  is  contended  that  the  existence  of  the  Bridgham  mort- 
gage is  wholly  immaterial,  as  Cressey  had  agreed  to  apply  the 
payments  from  the  plaintiff,  as  fast  as  made,  to  the  extinguish- 
ment of  the  Bridgham  mortgage,  and  had  actually  left  the  plain- 
tiff's notes  and  mortgage  in  the  hands  of  the  witness  Andrews 
for  that  purpose.  We  think  this  answer  cannot  avail,  because 
the  mortgage  of  the  plaintiff  to  Cressey  was  not  so  large  by  one 
hundred  dollars  as  was  the  mortgage  from  Cressey  to  Bridgham, 
80  that,  if  it  had  been  duly  assigned  and  appropriated  in  pay- 
ment, it  would  not  have  discharged  the  Bridgham  mortgage  by 
one  hundred  dollars. 

Should  it  be  su^ested  that  the  Cressey  mortgage,  as  subse- 
quently enlarged,  was  sufficient  to  pay  the  Bridgham  mortgage, 
the  answer  is,  that  increase  was  made  in  fraud  of  the  rights  of 
the  defendants,  who  occupy  the  position  of  subsequent  pur- 
chaBers,  or  incumbrancers,  and  agsdnst  whom  that  increase  is  ab- 
solutely void,  if  indeed  it  would  not,  of  itself,  avoid  the  policy. 

At  the  ai^ument  much  stress  was  laid  upon  the  fact,  that  in 
the  offer  by  the  defendants'  counsel  to  prove  that  the  property 
was  overvalued,  for  the  purpose  of  reducing  the  damages,  should 
the  plaintiff  be  entitled  to  recover,  they  did  not  contend  that 
there  was  any  actual  fraud,  but  insisted  that  the  facts  show  a 
legal  fraud.  This  proposition  was  confined  to  the  question  of 
damages,  and  cannot  in  any  way  affect  the  questions  which  have 
already  been  considered* 

From  these  considerations,  being  of  the  opinion  that  the  action 
camiot  be  maintained,  it  becomes  immaterial  to  examine  the  rule 
of  damages  laid  down  by  the  presiding  judge,  or  to  determine 
whether  the  evidence  upon  that  point  was  admissible  or  other- 
wise. A  nonsuit  must  be  entered. 


1  Ante,  vol.  S,  p.  346. 
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Olivbe  Bbagdon  &  wife  vs.  Applbton  Mutual  Fibb  Ik- 
8URANCE  Company.^  (Supreme  Court,  Maine,  Kennebec,  I856u) 
Delivery  of  Policy. 

If  a  policy  has  been  duly  executed  and  notice  thereof  giyen  to  the  inuired,  the  oontract  ii 
complete  withoat  an  actual  deliyerj  of  the  policy. 


Tbustebs  op  thb  Fibb  Association  of  Philadblphia  vi. 

Williamson.^ 

(Sup««m6  Coun,  Pennsylyania,  1856.) 
Increase  of  Bisk.  —  Entire  Policy. 

The  conditions  attached  to  a  policy  of  insurance  are  as  much  a  part  of  it  as  if  incorporated 
into  the  instrument  itself. 

Where  three  adjoining  houses  were  insured  in  one  policy,  for  a  specified  sum  on  each, 
and  one  of  them,  occupied  as  a  shoe  store,  was  afterwards,  without  the  knowledge  or 
consent  of  the  insurers,  changed  into  a  grocery  store,  in  which  gunpowder  was  kept,  and 
from  an  explosion  of  which  all  the  houses  were  injured,  the  conditions  annexed  to  the 
policy  requiring  groceries  and  gunpowder  to  be  specified  and  pay  a  higher  rate  of  pre- 
mium: Hdd^  that  the  contract  was  entire,  and  that  there  could  be  no  recovery  for  the 
injury  to  any  of  the  houses,  although  the  owner  did  not  know  that  the  tenant  kept  goo- 
powder  in  the  house. 

Cbbtifigate  from  the  court  of  nisi  prius.  The  facts  of  the 
case  appear  in  the  opinion  of  the  court. 

The  opinion  of  the  court  was  delivered  by 

Knox,  J.  This  was  an  action  of  covenant  upon  a  policy  of 
insurance  made  by  the  Trustees  of  the  Fire  Association  of  Phil- 
adelphia to  Mary  Hyneman,  and  assigned  to  the  plaintiff. 

By  the  policy  declared  upon  Mary  Hyneman  was  insured 
against  loss  by  fire  upon  three  adjoining  stone  buildings,  the  sum 
of  $666.66f  upon  each  house. 

At  the  time  of  the  insurance  the  lower  stories  were  occupied  as 
stores,  one  as  a  grocery  and  dry  goods  store,  one  as  a  shoe  store, 
and  one  as  a  millinery  store.  Subsequently  the  shoe  store  was 
changed  to  a  dry  goods,  hardware,  and  grocery  store.  Amongst 
the  articles  kept  in  this  store  was  a  keg  or  part  of  a  keg  of  pow- 
der, which  was  placed  for  safety  in  the  cellar  of  the  kitchen, 
nearly  under  the  stove,  with  the  head  of  the  cask  taken  out.  The 
accident,  by  whidi  the  loss  was  occasioned,  occurred  in  April, 
1850,  and  may  as  well  be  stated  in  the  words  of  the  tenant, 
Henry  Brown. 

"  My  boy  "  (says  the  witness)  "was  making  paper  bags  in  the 

1  42  Maine,  259.  >  26  Penn.  St.  196. 
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back  store,  near  the  partition  door;  he  took  them  into  the 
kitchen  to  dry ;  there  was  a  stoye  in  the  kitchen.  I  was  sweep- 
ing out  the  store  ;  fire  took  place  about  one  or  two  o'clock,  after 
dinner.  I  did  not  see  the  fire  when  it  began.  I  was  struck 
dumb.  When  I  came  to,  the  kitchen  and  carpet  were  on  fire* 
The  wood-work  was  on  fire.  Ifc  took  place  at  the  stove.  The 
powder  exploded,  destroyed  the  kitchen  of  my  house  and  the  two 
adjoining."  It  is  apparent  from  this  testimony  that  the  Ices  was  / 
occasioned  by  the  keg  of  powder  being  placed,  as  the  witness 
said,  for  safety  in  the  cellar,  within  two  or  three  feet  ot  the 
kitchen  store. 

One  of  the  conditions  annexed  to  the  policy  is  in  the  words 
following :  — 

"Persons  exercising  any  of  the  trades  or  occupations  herein 
mentioned,  or  making  use  of  the  premises  insured  for  any  other 
business  that  will  increase  the  risk,  or  for  storing  or  keeping  any 
of  the  articles,  or  desirous  of  insuring  the  risks  herein  enumer- 
ated, must  make  a  declaration  to  that  effect  that  it  may  be  in- 
serted in  the  policy,  and  pay  such  extra  premium  on  account 
thereof  as  the  trustees  may  demand  therefor ;  on  failure  thereof 
this  policy  shall  be  void  and  of  no  effect."  In  the  annexed 
schedule  amongst  the  prohibited  occupations  is  that  of  grocer^ 
and  in  enumerating  the  forbidden  articles  to  be  kept,  gunpowder 
is  mentioned. 

Under  this  stipulation  it  was  contended  by  the  defendants, 
upon  the  trial  at  nm  prius^  that  the  policy  was  void,  because 
one  of  the  buildings  insured,  and  the  one  where  the  explosion 
took  place,  was  changed  in  its  occupancy  from  a  millinery  to  a 
grocery  store,  and  that  powder  was  kept  therein  without  the  as- 
sent of  the  insurers ;  and  further,  that  the  violation  of  the  agree- 
ment in  this  respect  was  the  sole  cause  of  the  injury  to  the  build- 
ings by  the  explosion  and  the  fire. 

The  positions  assumed  by  the  plaintiff  upon  the  trial  at  nisi 
prim  and  in  the  argument  in  this  court  are  stated  by  his  counsel 
thus:  — 

1st.  "  That  the  houses  being  separately  insured,  each  in  the 
sum  of  $666.66f ,  the  plaintiff  was  entitled  to  recover  of  defend- 
ants separate  damages  for  the  loss  sustained  on  each  house. 

2d.  "  That  the  houses  being  rented  to  separate  tenants,  if  one 
of  them  should,  without  the  knowledge  of  the  landlcnrd^  keep  pow- 
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der,  and  a  fire  be  thereby  caused,  whidi  produced  injury  to  all 
the  houses,  the  owner  is  not  thereby  debarred  from  the  recovery 
for  the  loss  and  damage  to  the  buildings. 

8d.  ^  That  if  one  of  the  tenants  kept  powder  in  the  house  oo- 
cupied  by  him,  and  a  fire  took  place  in  the  house  so  occupied 
whidi  produced  injury  and  loss  to  the  other  two  houses,  the 
plaintiff  would  not  forfeit  his  right  for  the  loss  sustained  by  the 
fire  on  the  other  two  houses." 

Under  the  instructions  of  the  court  a  verdict  was  rendered  for 
the  defendants. 

Two  questions  are  presented  upon  this  record.  1st.  Did  the 
change  in  the  occupancy  of  one  of  the  buildings  from  a  shoe  to  a 
dry  goods,  grocery,  and  hardware  store,  avoid  the  entire  policy, 
or  any  part  of  it  ? 

2d.  Suppose  the  loss  was  occasioned  by  an  explosion  of  powder 
kept  by  the  tenant  without  the  landlord's  knowledge,  can  there 
be  a  recovery  for  any  part  of  the  loss  ? 

It  is  perfectly  well  settled  that  the  conditions  attached  to  a  pol- 
icy are  part  of  the  policy,  as  much  so  as  if  incorporated  in  the 
instrument  itself.  1  Hen.  Black.  254 ;  6  T.  R.  710 ;  6  Cowen, 
576. '  Taking  the  policy  altogether  then,  it  was  to  be  void  and  of 
no  effect  if  the  insured  should  use  the  premises  for  carrying  on 
the  occupation  of  grocer,  or  for  keeping  gunpowder  without  mak- 
ing a  declaration  to  that  effect,  and  having  it  inserted  in  the  pol- 
icy, and  paying  such  extra  premium  as  might  be  demanded. 

It  is  a  conceded  fact  that  one  of  the  stores  was  changed  in  its 
occupancy  from  a  shoe  to  a  dry  goods  and  grocery  store ;  and  it 
was  clearly  established  upon  the  trial  that  powder  was  kept  in 
the  cellar  of  this  store,  and  that  by  its  explosion  the  entire  in- 
jury was  occasioned.  There  may  be  some  question  whether  the 
mere  change  in  the  business  carried  on  in  one  of  the  stores  would 
of  itself  avoid  the  policy ;  but  when  we  consider  that  not  only 
did  this  change  take  places,  but  that  the  loss  was  caused  by  keep- 
ing a  prohibited  article,  and  that  the  insurance  company  neither 
gave  its  permission  nor  had  notice  of  the  fact  that  the  building 
was  used  for  keeping  groceries,  and  that  gunpowder  was  also 
kept,  the  case  seems  to  be  free  from  difficulty.  Although  three 
buildings  were  insured,  the  contract  was  an  entirety,  and  as  the 
cause  of  the  injury  to  the  three  buildings  was  identical,  it  is  of 
no  consequence  whatever  in  which  one  of  the  three  it  had  its 
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origin.  Neither  is  it  material  that  the  landlord  did  not  know 
that  his  tenant  kept  gunpowder.  His  contract  with  the  insur- 
ance company  was,  that  it  should  not  be  kept  without  permission, 
and  it  was  his  business  to  see  that  his  tenants  did  not  violate  the 
contract  in  this  respect.  Forbidden  articles  in  a  policy  of  insur- 
ance would  be  of  no  practical  importance  if  the  effect  of  keeping 
them  depended  upon  the  landlord's  knowledge  that  they  were 
kept  by  his  tenant.  The  same  point  was  decided  by  the  Supreme 
Court  of  New  York,  in  Duncan  v.  Sun  Fire  Ins.  Co*  6  Wendell, 
489,  where  Chief  Justice  Savage,  in  delivering  the  opinion  of  the 
court,  held  that  the  landlord's  knowledge  that  the  tenant  kept 
gunpowder  was  immaterial,"  and  that,  **if  the  buildings  were 
used  in  a  manner  prohibited  by  the  policy,  the  liability  of  the 
defendants  ceased." 

Upon  the  whole  case  we  see  no  ground  for  disturbing  the 
judgment  entered  at  nisi  pritts.  Judgment  cffirmed. 


Lycoming  Mutual  Insurance  Co.  vs.  Slockboweb.^ 

(Supreme  Court,  Pennsylvania,  1856.)  , 
Subsequent  Insurance.  —  Waiver  of.  —  Proportionate  Loss. 

If  a  policy  provides  "  that  the  aggregate  amoant  insured  in  this  and  other  companies  shall 

not  exceed  two  thirds  of  the  estimated  cash  value,"  such  insorance,  in  violation  of  the 

agreemeat,  renders  the  policy  void. 
If  the  company  has  notice  of  the  additional  insorance,  and  elects  not  to  avoid  the  policy, 

but  treats  it  as  in  f  aU  force,  it  is  a  waiver  of  the  right  to  resist  a  recovery  npon  that 

grouid. 

The  implied  waiver  arising  from  snch  acts  of  the  insurance  company  will  not  deprive  it  of 
the  benefit  of  a  stipulation  that  in  the  event  of  other  insurances,  only  a  proportionate 
part  of  the  amount  insured  shall  be  demanded  on  the  policy. 

The  case  is  stated  in  the  opinion. 

The  opinion  of  the  court  was  delivered  by 

Ekox,  J.  In  the  policy  of  insurance  upon  which  this  action 
was  brought,  it  is  expressly  stipulated  *^that  in  all  cases  of 
odier  insurance  upon  the  property  insured,  whether  prior  or  sub- 
sequent to  the  date  of  the  policy,  in  case  of  loss  or  damage  by 
fire,  the  insured  shall  not  be  entitled  to  demand  and  recover  on 
the  policy  any  greater  proportion  of  the  loss  or  damage  sustained 
Uian  the  amoant  hereby  insured  shall  bear  to  the  whole  amount 
insured  on  the  said  property  ; "  and  further,    that  the  aggregate 

1  86  Penn.  St.  199. 
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amount  insured  in  this  and  other  companies,  on  the  above  men- 
tioned property,  shall  not  exceed  two  thirds  of  the  estimated 
cash  value." 

The  estimated  cash  value  mentioned  in  the  policy  was  five 
hundred  dollars.  The  amount  of  the  insurance  was  tihree  hun- 
dred and  thu:ty-three  dollars,  —  two  thirds  of  the  estimated  value, 
— so  that  any  further  insurance,  being  in  violation  of  the  agree- 
ment, would  render  nugatory  the  policy.  It  is  said,  however, 
that  the  company  had  notice  of  the  additional  insurance,  and 
elected  not  to  avoid  the  policy,  but  treated  it  sua  in  full  force,  by 
continuing  thereafter  to  make  and  collect  assessments  upon  it. 
This  branch  of  the  charge  is  entirely  unobjectionable.  The  ques- 
tion was  fairly  submitted  to  the  jury,  and  found  against  the  com- 
pany. But  tiiere  was  error  in  permitting  the  jury  to  find,  un- 
der the  evidence,  that  the  company  was  liable  for  the  whole 
amount  insured  in  the  policy.  The  implied  waiver  arising  from 
the  assessments,  and  from  what  was  said  by  the  agent,  would 
apply  only  to  that  part  of  the  contract  which  declared  that  only 
two  thirds  of  the  estimated  value  should  be  insured,  leaving  in 
full  force  the  stipulation  that,  in  the  event  of  other  insurances, 
only  a  proportionate  part  of  the  amount  insured  should  be  de- 
manded from  the  Lycoming  Company. 

Now,  as  there  was  no  evidence  given  that  the  loss  sustained 
was  greater  than  the  estimated  value  of  the  property,  which  wafl 
five  hundred  dollars,  the  plaintifi!  was  only  entitled  to  recover 
upon  the  policy  in  suit  that  proportion  of  the  said  sum  of  five 
hundred  dollars  which  the  amount  insured  in  the  policy,  viz., 
three  hundred  and  thirty-three  dollars,  bore  to  the  whole  amount 
insured  on  the  property,  viz.,  six  hundred  and  thirty-three  dol- 
lars. The  amount  would  be  ascertained  thus:  H  $633  gave 
$500,  what  would  1338  give  ?  The  answer  is,  1263.08.  After 
the  fact  was  found  by  the  jury,  that  the  company  assented 
to  the  additional  insurance,  the  verdict  should  have  been  for 
$263.03.  And  as  we  have  discovered  no  other  error  in  the  case, 
we  will  affirm  the  judgment  if  the  plaintiff  will  release  the  ex- 
cess, otherwise  it  must  be  reversed. 

Judgment  reversed^  and  ventre  de  novo  awarded^  unless  the 
plaintiff,  within  thirty  days  after  receiving  notice  hereof ,  files 
a  release  lot  all  of  the  judgment  but  $263.03,  and  interest 
from  the  rendition  of  the  verdict,  in  which  case  judgment  is 
to  be  entered,  affirmed  for  said  amount  with  costs. 
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Warranty  or  Bepre$entaii(m,  —  ^  C^k  sleepg  in  the  Stare/' 

The  irords,  cleric  sleeps  in  the  store,"  ia  an  sppliestien  for  iasorance,  copied  into  the 
policj-,  are  mere  description  of  occnpancy,  and  not  a  warranty  for  the  future. 

Whether  a  statement  in  a  poller  shall  be  taken  ss  a  warranty  is  a  question  of  interpreta- 
tion, to  be  ascertained  as  in  other  contracts. 

The  role  seems  to  be,  that  such  representations  in  a  policy  are  construed  to  be  warranties, 
when  it  is  apparent  that  they  had  in  themselves  or  in  the  view  of  the  parties  a  tendency 
to  induce  the  company  to  enter  into  the  contract  on  terms  more  favorable  to  the  insured 
than  without  them.  If  the  court  cannot  say  so,  then  they  are  treated  as  representations, 
and  left  to  the  jury. 

LoWBiE,  J.  This  suit  is  founded  on  a  policy  on  merchandise, 
in  a  house  which  is  thus  described,  a  frame  plastered  store- 
house," &c. 

For  several  months  prior  to  the  loss,  no  one  slept  in  the  store, 
and  hence  the  question  is,  do  the  words,  dei^  sleeps  in  the 
store,"  constitute  a  warranty  for  the  future,  or  are  'they  mere 
matter  of  description  of  the  mode  in  which  the  building  was 
occapied.  The  court  below  regarded  them  as  a  warranty  for  the 
fatore,  and  that  position  has  been  very  skilfully  maintained  here, 
but  we  are  not  convinced. 

These  words  have  not  the  form  of  a  warranty ;  they  speak 
of  {present  time  and  not  for  the  future,  and  are  placed  in  no  con- 
nection that  leads  to  a  belief  that  they  were  intended  for  a  future 
itate  of  affairs.  They  stand  in  the  midst  of  a  description  of 
the  merchandise  insured,  and  of  the  house  in  which  they  were ; 
and  when  we  notice,  in  addition,  that  one  question  in  such  cases 
always  is.  How  is  the  house  occupied  ?  we  cannot  avoid  the  in- 
clination to  believe  that  these  words  were  inserted  as  description 
and  not  88  warranty. 

It  is  said  that  words  of  warranty  are  always  inserted  in  the 
pcdicy,  which  means  in  the  body  or  by  reference,  and  represen- 
tations never.  But  neither  of  these  propositions  is  universally 
troe,  for  many  warranties  are  implied,  and  the  description  of  the 
subject  matter  insured  is  very  commonly  attended  by  mere  rep- 
raentations  concerning  the  condition  of  things,  and  these  repre- 
sentations are  often,  by  reference,  made  part  of  the  policy, 
though  actually  written  only  in  the  application.    2  Hatt.  682 ; 


(Supreme  Court,  Pennsylyania,  1856.) 


16  Wend.  481. 


1  27  Fenn.  St  335. 
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Whether  a  statement  shall  be  taken  as  a  warranty  is  a  mere 
question  of  interpretation,  to  be  ascertained  in  policies  of  insur- 
ance just  as  in  other  contracts.  If  it  relates  to  a  fact  that  we 
can  know,  judicially,  to  increase  the  risk,  as  in  the  numerooB 
cases  of  the  false  assumption  of  a  neutral  national  character  for  a 
ship  in  time  of  war,  then  it  is  treated  as  a  warranty.  And  so 
it  is  where  it  is  apparent  that  the  statements  refer  to  the  pre- 
cautions taken  to  prevent  fire ;  8  Mete.  114 ;  but  even  they  are 
entitled  to  a  liberal  interpretation,  and  call  only  for  a  substantial 
performance  according  to  the  customs  of  trade  and  business.  1 
Moody  &  M.  90  ;  1  HaU,  226 ;  2  lb.  689 ;  6  Wend.  623 ;  25  lb. 
874. 

Here  it  does  not  expressly  appear  that  the  derk  was  to  sleep 
in  the  store  as  a  precaution  i^inst  fire,  and  it  is  not  otherwise 
obvious  that  that  was  the  purpose  of  sleeping  there.  As  he 
might  need  fire  and  candle  there,  it  may  be  that  his  sleeping 
there  would  increase  the  risk,  or  be  so  regarded.  It  may  be  a 
mere  license.  1  Sunm.  C.  C.  R.  435.  We  may  illustrate  the  im- 
possibility of  the  arbitrary  construction  contended  for  by  chang- 
ing the  sentence  and  making  it  read,  Clerk  cooks  his  victuals  in 
the  store."  It  would  hardly  be  insisted  that  he  should  continue 
to  do  so,  for  this  would  increase  the  risk.  Or  let  it  read, 
tavern  is  kept  in  a  part  of  the  house."  This  would  not  be  re- 
garded as  a  warranty  that  he  should  continue  to  do  so ;  for  the 
by-laws  show  that  the  company  regarded  such  a  use  of  the  house 
as  adding  to  the  risk. 

The  rule  seems  to  be  that  such  representations  in  or  part  of 
the  policy  are  construed  to  be  warranties,  when  it  appeared  to 
the  court  that  they  must  have  had,  in  themselves  or  in  the  view 
of  the  parties,  a  tendency  to  induce  the  company  to  enter  into 
the  contract  on  terms  more  favorable  to  the  insured  than  without 
them.  If  the  court  cannot  say  so,  then  they  are  treated  as  rep- 
resentations, and  it  is  left  to  ihe  jury  to  say  whether  or  not  they 
are  material  misrepresentations,  tending  to  mislead  and  actually 
misleading  the  insurers. 

Judgment  reversed^  and  new  trial  awarded. 
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The  Bbitish  Ameeican  Insubanoe  Company  vs.  Joseph,* 
(Queen's  Bench,  Montreal,  January,  1857.)    W/uxt  Policy  coven. 

An  insorance  against  fire  effected  upon  a  certain  quantity  of  coal  corers  not  only  the  coals 
deposited  at  the  time  but  those  deposited  since,  and  covers  also  the  risk  arising  from 
the  spontaneoos  combustion  of  such  coal. 


Cinque  Mabs  et  al.  va.  The  Equitable  Insubanoe  Company.* 
(CJoeen's  Bench,  Hilary  Term,  1857.)  Proof  of  Loss.  —  Condition 
Precedent. 

One  condition  of  a  policy  was  that  the  assured  should,  within  a  month  after  the  loss,  deliver 
in  as  particular  an  account  thereof  as  the  nature  of  the  case  would  admit  of,  and  make 
proof  of  the  same  by  production  of  his  books  of  account  and  other  proper  vouchers,  and 
give  such  farther  explanation  thereof  as  should  be  necessary,  and  that  until  this  was 
done  the  loss  should  not  be  payable.  The  company  had  required  certain  invoices,  which 
the  plaintiffs  refused  to  produce,  though  it  was  in  their  power  to  do  so;  but  the  jury, 
being  satisfied  on  other  evidence  that  the  loss  had  been  actually  sustained,  found  in 
fsTor  of  the  plaintiffs.  Beld^  that  not  having  complied  with  the  condition  in  the  policy, 
the  plaintiffs  coold  not  recover,  and  a  new  trial  was  granted. 


Matxtcatit.tc  Ibon  Wobks  vs.  Phcenix  Insubanoe  Company.* 

(Supreme  Court,  Connecticut,  February  Term,  1857.) 
Agenfs  Powers.  —  Mistake  in  Answer. 

U  is  within  the  scope  of  the  company's  agent's  powers  to  explain  the  questions  of  the 
application,  and  to  decide  for  himself  and  the  bimd  Jide  applicant  what  is  a  satisfactory 
SMwer,  and  how  the  answer  should  be  applied  to  the  subject 

The  sgent  having  incorrectly,  and  by  mistake,  answered  one  of  the  questions  on  his  own 
supposed  knowledge,  and  the  applicant  not  knowing  the  fact:  heldf  That  the  con- 
tract was  not  affected  thereby,  especially  as  the  court  regarded  the  statement  as  nnim- 
portant. 

Ellswobth,  J.  The  petitioners  ask,  by  their  bill,  that  the 
superior  court  will  reform  a  certain  policy  of  insurance,  and  order 
the  respondents  to  pay  $5,000,  which  they  say  is  due  them,  for 
the  loss  of  their  iron  works.  The  error  which  the  court  is  asked 
to  correct  consists  in  the  answer,  as  it  now  stands,  to  the  16th 
interrogatory  in  the  proposals.  That  answer  says  that  there  was 
a  watch  npon  the  premises  until  twelve  o'clock  P.  M.,  and  like- 
wise a  watch-clock.  This  answer,  or  one  just  like  it,  we  held  in 
the  late  case  of  the  Glendale  Woollen  Company,  21  Conn.  19 
(being  expressly  made  a  part  of  the  policy),  to  be  in  the  nature 
of  a  warranty,  and  that,  if  untrue,  it  would  render  the  policy 
void.   Fearing  this  result  at  law  in  a  suit  on  the  policy  as  it  now 

^  9  Lower  Canada  B.  448.  >  15  Upper  Canada  B.  143 ;  S.  C.  lb.  S46. 

<  25  Conn.  465. 
VOL.  IT.  11 
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reads,  the  petitioners  seek  a  correction  and  reformation  of  this 
part  of  the  policy.  They  say  the  policy  is  incorrect,  inasmuch  as 
it  does  not  express  the  contract  as  it  was  made  ;  that  the  answer 
in  question  was  not  given  as  it  was  written  and  is  now  under- 
stood ;  and  that  such  was  the  course  pursued  by  the  agent  of  the 
respondents,  at  the  time  that  the  petitioners  ought  not  to  be  in- 
jured by  the  mistake,  and  the  respondents  ought  not  to  object  to 
the  correction. 

On  the  one  hand,  it  is  insisted  that  the  insurance  coiipany 
have  made  no  other  contract  of  insurance  than  the  one  in  writ- 
ing, and  if  Houghton,  their  agent  in  Bridgeport,  has  made 
another  and  different  one,  he  made  it  for  himself,  and  had  no 
authority  to  make  it  for  the  company.  On  the  other  hand,  it  is 
insisted  that  Houghton  was  the  general  agent  of  the  company  for 
all  the  purposes  of  insurance  in  Bridgeport,  and  could  bind  the 
company  in  the  premises  as  fully  as  any  general  agent  whatever; 
an^  that,  at  any  rate,  if  he  was  clothed  with  only  a  limited 
authority  to  bind  the  company,  such  limitation  cannot  affect 
third  persons  like  themselves,  who,  without  any  knowledge  of 
such  limitation,  have  obtained  insurance  through  such  agent. 

These  respective  claims  have  led  counsel  to  examine  many  cases 
in  the  books,  upon  the  point  to  what  extent  insurance  agents 
abroad  can  be  held  to  represent  the  companies  for  which  they 
act ;  when  they  bind  their  principals,  and  when  they  only  bind 
themselves.  Here  is  a  field  of  wide  extent  for  doubt  and  litiga- 
tion, and  many  cases  may  be  found  illustrating  the  rule  as  it  is 
claimed  on  the  one  side  and  on  the  other ;  and  yet,  after  all,  this 
case  resolves  itself  into  a  question  of  fact  more  than  of  law,  as  is 
established  and  very  well  illustrated  in  the  case  of  Sheldon  et*d* 
V.  The  Hartford  Insurance  Company^  22  Conn.  285,^  and  the  case 
of  Boughton  v.  The  A.  M.  L.  Ins.  Co.^  tried  on  the  present  circuit 
at  New  Haven. 

The  court  do  not  deem  it  important  to  travel  over  this  entire 
field,  since  a  majority  of  us  are  satisfied,  taking  the  facts  as  they 
are  found,  that  Houghton  did,  in  this  instance,  sufficiently  repre- 
sent the  company,  when' he  obtained  proposals  from  the  peti- 
tioners and  remitted  them  to  his  principals  at  Hartford,  to  bind 
them,  by  his  agreement  or  explanations  given  at  the  time.  Dun- 
lop's  Paley  on  Agency,  192,  200 ;  Sandford  v.  Eandy^  23  Wend. 

1  AhUf  Tol.  S,  p.  550. 
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260;  Nehan  v.  Cowing,  6  Hill,  836  ;  Storj  on  Agency,  §  184; 
Devendoff  v.  Beardsletf,  28  Barb.  600. 

It  is  found  that,  about  the  Ist  day  of  July,  1854,  the  insurance 
company  appointed  Houghton  to  be  their  agent,  with  power, 
among  other  things,  to  receive  and  forward  applications  for  insur- 
ance, and  for  that  purpose  they  furnished  him  with  printed  blank 
propoeab,  of  which  the  present  is  one,  containing  the  proper 
questions  to  be  answered  by  the  applicant.  With  this  list  of  in- 
terrogatories Houghton  applied  to  Mr.  Sturges,  the  petitioner's 
manager  and  agent,  to  induce  him  to  get  his  company's  w'orks 
insured  in  the  office  of  the  respondents.  In  reading  the  inter- 
rogatories over  to  Mr.  Sturges,  when  he  came  to  the  16th,  Mr. 
Stui^es  replied,  "No  watch  on  the  premises,"  and  it  was  so 
entered  by  Mr.  Houghton.  Soon  after,  IVfr.  Sturges  added,  "  We 
have  a  man  who  watches  our  annealing  premises,  and  his  duty 
requires  l^m  to  be  there  at  night  from  nine  o'clock  to  twelve, 
but  not  all  the  time ;  but  during  these  hours  he  must  come  in  ; 
he  is  not  a  watchman  for  the  building,  but  will  be  likely  to  see  if 
anything  is  wrong  about  the  buildings,  and  when  the  furnaces  are 
run,  he  is  obliged  to  be  there."  Upon  this,  Houghton  observed 
that  he  should  consider  that  this  man  was  a  watchman  until 
twelve  o'clock,  and  Sturges  replied,  "he  did  not  know  how  it 
would  be  considered,  that  he  left  the  matter  to  Houghton,"  who 
thereupon  erased  the  word  "  No,"  and  wrote  '*  Watchman  on  the  « 
premises  till  twelve  o'clock."  We  think  this  interpretation  or 
conclusion,  if  not  an  agreement  by  Houghton  (it  being  an  essential 
part  of  the  proposals  and  the  very  groundwork  of  the  insurance 
to  be  obtained),  was  within  the  authority  ^ven  to  him  as  the 
respondents'  agent,  when  he  was  intrusted  with  those  printed 
blanks,  in  order  to  perfect  applications  for  insurance.  He  was 
expected  to  make  use  of  just  this  list  of  questions,  and  to  give  to 
the  applicant  for  insurance  any  necessary  information  or  explana- 
tion touching  the  meaning  of  the  proposals.  The  questions  on 
tliis  paper  are  very  numerous  and  somewhat  indefinite,  and  to 
answer  them  intelligently  and  fairly  must  often  require  some  in- 
formation and  preliminary  understanding.  We  think  there  must 
be  an  incidental  power  in  the  agent,  adequate  to  the  explanation 
of  the  description  of  property  which  is  to  be  insured,  or  the  mean- 
ing of  words  and  phrases,  and  the  application  of  answers  to  the 
subject  matter.    We  do  not  say  that  an  insurance  agent  is  of 
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course  a  general  agent  with  no  limitation^  bat  only  that  he  is,  in 
certain  cases,  clothed  with  an  incidental  power  to  perfect  that 
which  is  committed  to  his  care.  The  agent  was  to  obtain  and 
forward  a  perfect  application.  It  was  within  the  sphere  of  his 
duty  to  explain  the  questions  and  decide  for  himself  and  the  Ixynd 
fide  applicant,  what  as  a  satisfactory  answer,  and  how  the  answer 
should  be  applied  to  the  subject.  In  such  a  case,  the  agent  can- 
not be  said  to  make  the  insurance  himself,  but  his  principals  do  it 
at  the  home  office,  obtaining  only  through  him  the  necessary  b- 
formation.  Suppose  the  secretary  of  the  company  had  visited 
Bridgeport  to  solicit  insurance,  and  among  others  had  called  on 
Mr.  Sturges,  and  handed  him  these  questions  to  be  answered,  and 
having  made  himself  familiar  with  the  premises  of  the  petitioners, 
had  agreed  that  the  man  who  watches  the  annealing  shop  should 
be  considered  and  held  a  watch  on  the  premises  until  twelve 
o'clock,  and  had  himself  explained  and  filled  out  the  pi^oposals  as 
Houghton  did,  —  would  not  the  company  be  concluded?  We 
think  they  would. 

Let  us  examine  and  see  if  in  all  fairness  and  justice  a  local 
agent  is  not  clothed  with  such  incidental  power.  The  14th  ques- 
tion is,  "  How  are  the  several  stories  occupied  ?  "  A  full  and 
exact  answer  to  this  question  might  require  a  lengthy  and  com- 
plex recital  of  facts.  Cannot  the  agent  agree  to  an  abridged  answer 
which  shall  be  held  to  be  sufficient  ?  In  answering  some  of  the 
interrogatories  in  the  paper,  it  may  not  be  easy  to  state  exactly 
what  the  facts  are  and  how  they  would  be  understood  if  answered. 
In  order  to  get  the  risk  may  not  the  agent  explain  and  agree  how 
the  thing  shall  be  considered  to  be,  keeping  always  within  the 
limits  of  the  power  which  he  is  to  exercise  ?  The  17th  question  is, 
"  Are  there  casks  in  each  loft  ?  "  May  not  the  agent  explain  this 
as  equivalent  to  tubs  and  cisterns  ?  The  18th  question  is,  Is 
smoking  or  drinking  of  spirituous  liquors  allowed  on  the  prem- 
ises ?  "  Now  what  are  the  premises  exactly  ?  Cannot  the  agent 
agree  how  it  shall  be  considered,  or  must  this  be  left  an  open 
question,  or  no  insurance  be  had  without  the  hazard  of  a  law- 
suit ?  The  19th  question  is,  "  Are  the  buildings  and  machinery 
both  owned  by  the  applicant,  and  is  there  any  other  person  inter- 
ested in  the  property  ?  "  These  questions  are  sometimes  not  so 
easily  answered  of  a  certainty.  May  not  the  agent  agree  what  on 
the  whole  is  a  satisfactory  answer  to  them  ?    The  same  may  be 
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8^d  of  seyeral  other  questions.  If  agents,  who  are  furnished 
with  exact  and  printed  blanks,  are  not  to  be  allowed  to  say  a 
word  by  way  of  information  or  explanation,  when  fairly  and  hon- 
estly attending  to  their  appropriate  business,  which  shall  attach 
to  the  contract  of  insurance  and  bind  the  company,  there  is  great 
danger  that  injustice  will  be  done  to  the  honest  and  confiding 
applicant,  and  the  sooner  it  is  known  that  the  agent  only  is 
bound  in  sudi  instances,  the  better  for  the  community.  Here 
the  question  was,  what  was  to  be  understood  by  the  answer  "  a 
watch  on  the  premises."  The  facts  were  truly  stated  to  the  agent, 
who  was  appealed  to  to  say  how  these  facts  should  be  consid- 
ered, and  he  decided  that  they  amounted  to  a  watch,  or  should  be 
held  to  be  so,  and  now  in  fairness  and  justice  the  company  should 
be  bound  by  that  conclusion  of  Mr.  Houghton. 

As  to  the  watch-clock  it  is  found,  strange  as  it  may  seem,  that 
when  Mr.  Houghton  read  to  Mr.  Sturges  the  16th  question,  he 
did  not  read  anything  about  the  clock,  but  that  Mr.  Houghton  put 
that  answer  in  himself,  because  he  saw  a  clock  of  that  character, 
as  he  thought,  standing  in  the  room.  Assuming  this,  then,  we  pass 
over  this  part  of  the  answer  as  comparatively  unimportant,  for 
we  do  not  perceive  that  it  was  made  a  part  of  the  proposal  for 
insurance,  except  by  sheer  mistake,  and  at  best  is  not  material 
if  the  matter  of  the  watch  itself  is  to  be  held  as  we  have  stated. 

We  are  persuaded  that  not  unfrequently  insurance  companies 
are  sufferers  from  carelessness,  unfairness,  and  craft  on  the  part  of 
the  insured,  and  there  may  well  be  jealousy  and  distrust  when  it 
is  asked  to  reform  the  contract  after  the  loss  has  taken  place. 
Were  we  investigating  the  alleged  mistake  ourselves,  we  should 
proceed  with  much  caution,  and  require  clear  and  ample  evidence 
before  we  should  yield  assent  in  such  a  case.  But  a  case  may  be 
made  out.  We  know  mistakes  do  occur  which  are  not  discovered 
until  there  is  an  occasion  to  seek  redress  on  the  policy.  A  majority 
of  the  court  feel  constrained  to^  decide,  upon  the  facts  established 
in  the  case  before  us,  that  there  was  a  clear  and  palpable  mistake 
or  misunderstanding,  and  that  the  policy  must  be  reformed. 

We  take  this  occasion,  however,  to  say  that  there  are  but  few 
institutions  more  conducive  to  the  safety  and  prosperity  of  the 
people  than  insurance  companies  when  weU  conducted,  as  we  be- 
lieve they  are  in  this  community.  They  should  be  fostered  and 
sostamed  by  an  equal  and  impartial  administration  of  justice  when 
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brought  in  conflict  with  persons  who  claim  indemnity  upon  con- 
tracts of  insurance.  There  should  be  no  prejudice  against  them, 
as  is  sometimes  the  case,  for  protecting  and  defending  tbemselyes 
against  what  they  believe  are  unfounded  and  fraudulent  claims; 
and  so  on  the  other  hand  they  should  know  that  there  is  danger 
from  the  multiplication  and  rivalry  of  agents  in  every  city,  town, 
and  village  throughout  the  land,  some  of  wh6m  are  inexperienced 
and  not  always  as  careful  and  exact  as  they  should  be.  Agenta 
should  never  obtain  insurances  for  the  company  without  author- 
ity, nor  be  allowed  to  hold  themselves  out  by  advertisements, 
notices,  or  a  course  of  conduct  as  possessing  general  powers,  when 
their  powers  are  only  limited  and  special.  Herein  is  great  danger 
that  injustice  will  be  done  to  persons  obtaining  insurance  who 
are  inexperienced  in  the  business,  and  place  full  confidence  in  the 
woird  of  ah  insurance  agent,  accredited  as  he  is  by  his  public  ap- 
pointment. 

For  the  reasons  herein  assigned,  we  are  of  opinion  that  the 
plaintiffs  are  entitled  to  the  relief  for  which  they  ask,  and  so  we 
advise  the  superior  court  that  the  policy  should  be  reformed  and 
a  decree  be  passed  that  the  plaintiffs  recover  the  five  thousand 
dollars  and  interest. 

In  this  opinion  Hinman,  J.,  concurred.  Stobbs,  0.  J.,  dis- 
sented. Decree  for  petitioners. 


Dafob  v8.  The  Johnstown  Distbiot  Mutual  Insubakce 
Co.^  (Common  Pleas,  Upper  Canada,  Easter  Term,  1857.)  Avoid- 
once  of  Policy.  —  Ratification. 

The  plaintiff  insured  with  the  defendants  on  a  policy,  containing  a  condition  avoiding  the 
same  if  any  double  insurance  should  subsist  without  the  defendants'  consent  Hie 
plaintiff's  father,  without  plaintiff's  directions,  paid  the  premium  for  an  assurance  on  part 
of  the  same  premises  with  another  company,  but  no  policy  was  issued  until  after  a  fire 
had  consumed  the  premises,  and  the  plaintiff  received  the  insurance  money  on  the  second 
policy. 

Eeld:  1st.  That  an  insurance  had  in  fact  been  effected  with  the  second  company  within  the 
terms  of  the  condition  contained  in  the  policy  issued  by  the  defendants.  2d.  Thtt  the 
plaintiff,  having  taken  the  benefit  of  such  assurance,  had  thereby  avoided  the  policy 
issued  by  the  defendants. 


Moody  vs.  -ZEtna  Insurance  Co.*   (Supreme  Court,  NoTa 
Scotia,  Easter  Term,  1857.)    Oertijicate  of  Magistrate. 

^When  one  of  the  conditions  of  a  policy  requires  a  certificate  from  the  magistrate  most  con- 
tigaoos  to  the  place  where  the  fire  occurred,  stating  such  fire  to  have  been  accidental, 

1  7  Up.  Can.  C.  P.  55.  *  Thompson's  (Nova  Scotia)  Bep.  173. 
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the  obtoining  such  m  certiflcate  is  a  oondidon  precedent  to  his  right  to  claim  for  any 
loss.  A  certificate,  signed  by  a  magistrate  ten  miles  distant,  where  there  are  others 
within  a  mile  of  the  fire,  will  not  be  sufficient. 

BowDnoH  MuTTjAL  FiBB  Insubancb  Co.  v8.  Isaac  Winslow 

&  others.^ 

(Supreme  C<mrt|  Massachusetts,  March  Term,  1857.) 

MisreprueniaHon.  —  AitignmmU. 

An  sppIScation  to  a  mntnal  fire  insurance  company  for  insurance  on  buildings  contained 
the  following  question  and  answer:  State  whether  or  not  incumbered,  to  whom,  and 
to  what  amount?  "  **  Mortgaged  for  $2,000  on  the  buildings,  land,  &c. ;  value,  $7,000;  *' 
and  concluded  with  an  agreement  of  the  applicant  *'  that  the  foregoing  is  a  just,  full, 
and  tme  exposition  of  all  the  facts  and  circumstances  in  regard  to  the  condition,  situa- 
tion, Tslue,  and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  the 
applicant,  and  are  material  to  the  risk;  and  in  case  of  insurance  he  holds  himself  bound 
the  act  of  incorporation  and  by-laws  of  the  company."  The  policy  was  also  made 
tnbject  to  the  prorisions  and  conditions  of  the  by-laws ;  and  one  of  the  by-laws  provided 
that  the  policy  should  be  void,  unless  the  true  title  of  the  assured  should  be  expressed  in 
the  application.  The  policy  also  expressed  the  intention  of  the  company  to  rely  on  their 
lien  on  the  interest  of  the  insured  in  the  buildings  and  the  land  under  the  same.  At  the 
time  of  the  application  the  land  on  which  these  buildings  stood,  and  a  larger  piece  of 
land,  owned  by  the  same  person,  but  separated  by  a  court  laid  out  between  them  by  the 
owner,  were  both  subject  to  a  mortgage  for  $2,000  to  J.  S.,  and  to  another  mortgage  for 
S800  to  another  party;  and  the  value  of  the  first  piece  of  land  and  buildings  was  $7,000. 
The  assured  afterwards  indorsed  upon  the  policy  an  assignment  reciting  his  having 
mortgaged  the  property  within  mentioned  to  J.  S.,"  and  assigning  the  policy  to  him  as 
collateral  security,  and  the  company  assented  in  writing  to  this  assignment  Held^  that 
the  failore  to  disclose  the  mortgage  for  $800,  in  the  original  application,  avoided  the 
policy  in  the  hands  of  the  assignee. 

Wbit  of  bevibw.  The  original  action  was  assumpsit  upon  a 
policy  of  insurance,  dated  June  16, 1847,  by  which  the  plaintifb 
in  review  insured  Joseph  Morrill  $1,600  upon  his  soap  and  can- 
dle shop,  fixtures,  stock,  and  tools,  in  Roxbury,  subject  to  the 
proTiaions  and  conditions  of  the  charter  and  by-laws  of  said  cor- 
poration, and  the  lien  on  the  interest  of  the  person  insured  in 
any  building  covered  by  this  policy,  and  the  land  under  the 
same,"  which  lien  the  company  expressed  in  the  policy  their  in- 
tention to  rely  on,  to  secure  the  payment  of  assessments. 

Indorsed  upon  the  policy  was  the  following  assignment :  Hav- 
ing mortgaged  the  property,  real  and  personal,  within  mentioned, 
to  Isaac  Winslow  &  Sons,  merchants  of  Boston,  I  hereby  assign 
to  them  or  their  assigns  the  within  policy,  to  hold  as  collateral 
secority  for  the  performance  of  the  condition  of  said  mortgage. 
Dated  at  Boston,  July  16th,  1847.    Joseph  Morrill. 

^^The  directors  consent.    John  T.  Bumham,  secretary." 

^  S  Oraj,  9S.   See  ante,  p.  1. 
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Among  the  by-laws  were  the  following :  "  Art.  9.  If  the  in- 
Bured  shall  neglect  for  the  space  of  ten  days,  when  personally 
called  on,  or  after  notice  in  writing  left  at  his  last  and  usud 
place  of  abode  or  business,  to  pay  any  assessment,  the  risk  of  the 
company  shall  be  suspended  till  the  same  is  paid." 

"  Art.  11.  When  any  property  insured  shall  be  alienated  by 
sale  or  otherwise,  the  policy  shall  thereupon  be  void,  and  be 
surrendered  to  the  directors  to  be  cancelled ;  but  if  the  grantee 
or  alienee  have  the  policy  assigned  to  him,  he  may,  upon  appli- 
cation to  the  directors  within  thirty  days  next  after  such  alien- 
ation, on  giving  proper  security,  have  the  same  ratified  and  con- 
tinued in  force  for  his  benefit,  with  all  the  rights,  and  subject  to 
all  the  liabilities,  to  which  the  original  party  insured  was  entitled 
and  subjected  :  provided,  that  such  alienation  shall  not  affect  the 
rights  of  any  person  to  whom  the  policy  shall  be  payable,  or  be 
assigned  as  collateral  security,  if  such  person  shall  have  assigned 
a  premium  note  with  the  assured,  or  shall  give  such  security  as 
the  directors  require." 

**  Art.  17.  Any  policy  issued  by  this  company  shall  be  void 
unless  the  true  title  of  the  assured  be  expressed  in  the  proposal 
or  application  for  insurance." 

Art.  19.  The  applicant  for  insurance  shall  make  a  true  rep- 
resentation of  the  property  on  which  he  requests  insurance,  so 
far  as  concerns  the  risk  and  value  thereof,  and  of  his  title  and 
interest  therein." 

The  application  (which  was  made  part  of  the  policy)  contained, 
among  others,  the  following  question  and  answer:  State 
whether  or  not  incumbered,  to  whom,  and  to  what  amount?" 
Answer :  "  Mortgaged  for  $2,000  on  the  buildings,  land,  &c  — 
value  $7,000."  And  the  application  concluded  with  the  follow- 
ing clause :  The  said  applicant  hereby  covenants  and  agrees 
to  and  with  said  company,  that  the  foregoing  is  a  just,  full,  and 
true  exposition  of  all  the  facts  and  circumstances  in  r^ard  to 
the  condition,  situation,  value,  and  risk  of  the  property  to  be 
insured,  so  far  as  the  same  are  known  to  the  applicant,  and  are 
material  to  the  risk ;  and  in  case  of  insurance  he  holds  himself 
bound  by  the  act  of  incorporation  and  by-laws  of  said  com- 


The  parties  submitted  the  case  to  the  court  upon  a  statement 
of  facts,  of  which  the  policy,  assignment,  charter  and  by-laws, 


pany. 
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and  application  were  made  parts,  and  the  material  part  of  the 
residue  of  which  was  as  follows :  — 

At  the  time  of  the  application  for  insurance,  the  premises 
were  owned  by  Joseph  Morrill,  and  were  subject  to  a  mortgage 
to  the  plaintiffs  for  $2,000,  and  also  to  an  earlier  mortgage  to  the 
Traders'  Bank  for  $800.  But  both  these  mortgages  covered  four 
lots  of  land,  two  on  the  northwesterly  side  of  High  Street  Court, 
containing  8291|  feet>  and  two  on  the  opposite  side  of  said  court, 
containing  4260^  feet,  entirely  separated  by  said  court  from  the 
two  lots  first  mentioned.  The  buildings  insured  stood  on  the 
first  two  lots  only,  and  were  built  after  the  making  of  the  mort- 
gage to  the  Traders'  Bank,  and  before  the  making  of  the  other 
mortgage ;  and  the  value  of  said  two  lots  and  buildings  thereon 
was  $7,000.  The  four  lots  have  never  been  conveyed  separately, 
bat  have  always  been  owned  together,  and  originally  constituted 
one  lot,  through  which  High  Street  Court  was  laid  out  by  the 
owner  before  either  of  said  mortgages  was  made.  The  mortgage 
to  the  Traders'  Bank  remained  in  force  till  the  time  of  the  fire, 
and  under  it  the  bank  took  possession  for  the  purpose  of  fore- 
closure after  the  making  of  the  policy." 

"  The  directors  of  the  company  did  not,  either  at  or  since  the 
time  of  assenting  to  the  assignment  of  the  policy  to  the  defend- 
ants in  review,  claim  of  them  any  premium  note  or  other  se- 
cority,  and  the  said  defendants  have  never  given  any  such  note 
or  security. 

More  than  ten  days  before  the  fire,  an  assessment  was  laid, 
and  notice  thereof  given  to  Morrill,  and  he  agreed  to  pay  it,  if 
die  agent  of  the  company  would  call  upon  him  on  a  certain  day, 
which  happened  to  be  the  day  on  the  night  of  which  the  fire  oc- 
curred. He  called  accordingly,  and  did  not  find  Morrill.  That 
night  the  fire  happened.  The  next  morning  Morrill  paid  the  as- 
sessment. The  defendants  in  review  did  not  know  of  the  assess- 
ment, and  were  never  asked  to  pay  it. 

"  If,  on  the  foregoing  facts,  a  jury  would  be  warranted  in  find- 
ing a  verdict  for  the  defendants  in  review,  in  this  action,  brought 
in  their  names,  judgment  is  to  be  rendered  for  them  and  the  case 
leferred  to  an  assessor  to  settle  the  amount  of  damages ;  other- 
wise, judgment  to  be  entered  for  the  plaintiffs  in  review,  and  the 
former  judgment  reversed." 

Dewey,  J.    Assuming  that  by  force  of  the  assignment  to  the 
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Winslows  by  Morrill,  with  the  assent  thereto  of  the  plaintiffs  in 
review,  the  action  was  properly  brought  in  the  name  of  the  Wins- 
lows,  the  further  inquiry  is  as  to  the  suflSciency  of  the  defence 
to  the  original  action.  This  is  placed  upoil  two  grounds :  first, 
the  false  representation  of  Morrill  in  his  application  for  a  policy 
as  to  the  extent  of  the  incumbrances  upon  the  property ;  secondly, 
a  failure  on  the  part  of  Morrill  to  pay  an  assessment  upon 
his  policy  within  the  time  specified  in  the  by-law,  whereby  the 
poUcy  was  forfeited  iknd  the  company  discharged  from  further 
liability.  As  to  the  second  ground  of  defence,  it  arises  upon  feds 
happening  after  the  assignment  of  the  policy  to  the  Winslows ; 
and  it  is  contended  on  their  behalf  that  the  Winslows  are  not 
properly  chargeable  therefor,  the  neglect  being  that  of  Morrill 
only,  and  there  not  having  been  any  demand  upon  them  for  the 
payment  of  the  assessment.  Whether  this  position  can  be  main- 
tained, we  have  not  found  it  necessary  particularly  to  consider ; 
for,  whatever  may  be  the  rule  of  law  as  to  the  effect  of  a  viola- 
tion of  the  by-laws  or  stipulations  in  the  policy,  after  the  assign- 
ment by  MorriU,  we  suppose  no  doubt  can  exist  as  to  the  right 
of  the  insurance  company  to  show  that  this  policy  was  defeated 
by  reason  of  misrepresentations  of  the  assured  made  in  his  orig- 
inal application  for  the  policy.  This  assignment  transferred  the 
policy  of  Morrill  only.  It  did  not  profess  to  create  a  new  policy. 
The  Winslows  assumed  no  responsibility  to  the  insurance  com- 
pany, gave  no  new  deposit  note  to  the  company,  nor  any  guar- 
anty of  Morrill's  note ;  in  fact,  did  nothing  more  than  to  succeed 
to  Morrill's  right  and  interest  in  the  policy,  whatever  those  might 
be.  The  question  is,  virtually,  whether  as  a  policy  to  Morrill 
there  exists  a  valid  defence  to  it. 

It  now  appears  that  there  was  in  the  original  application  of 
Morrill  a  material  misrepresentation  as  to  the  extent  of  the 
incumbrances  upon  the  property.  In  answer  to  the  direct  in- 
quiries as  to  whom  and  to  what  amount  it  was  mortgaged,  it  was 
stated  to  be  mortgaged  for  two  thousand  dollars.  It  was  in  fact 
mortgaged  not  only  for  the  two  thousand  dollars,  but  in  a  dis- 
tinct mortgage  for  the  further  sum  of  eight  hundred  dollars. 
This  false  statement  as  to  the  incumbrances,  in  answer  to  a 
direct  question,  under  the  repeated  decisions  of  this  oourt,  and 
as  it  seems  also  to  have  been  held  in  reference  to  this  particular 
case,  upon  the  hearing  of  the  petition  for  review,  renders  the  pol- 


Digitized  by 


BowDiTCH  MuT.  F.  Ins.  Co.  v.  Winslow,  8  Gray,  88.  171 


Misrepreaentation.  —  Assignment 

icy  invalid.  Bowditch  MtUttal  Fire  In$.  Co.  v.  Winslow^  3  Gray, 
431,^  and  cases  cited.  It  was  invalid  originally  in  the  hands  of 
Morrill,  and  equally  so  in  the  hands  of  the  party  claiming  under 
him. 

In  answer  to  this  it  is  now  urged  that  after  the  assignment  to 
the  WinslowB  this  objection  was  obviated,  as  the  assignment  re- 
cites that  having  mortgaged  the  property  within  mentioned  to 
Isaac  Winslow  &  Sons,  I  hereby  assign  to  them  or  their  assigns 
the  within  policy  to  hold  as  collateral  security  for  the  performance 
of  the  condition  of  said  mortgage."  It  is  true  that  after  this 
transfer  to  the  Winslows,  the  policy  was  held  by  the  persons  who 
were  the  mortgagees  in  the  two  thousand  dollar  mortgage.  Ex- 
cept as  to  tl^ose  authorized  to  receive  the  avails  of  this  policy  in 
case  of  loss,  there  was  no  other  outstanding  mortgage  than  the 
eight  htuidred  dollar  mortgage  to  the  Traders'  Bank.  But  we 
do  not  see  how  this  changes  the  aspect  of  the  case,  or  removes  the 
objection.  The  recital  as  to  the  mortgage  to  the  Winslows  was 
only  a  restatement  of  what  had  been  stated  in  the  original  appli- 
cation, and  the  assignment  of  the  policy  did  not  discharge  that 
incumbrance  or  lessen  the  whole  amount  of  incumbrances  on 
the  property  insured.  As  already  remarked,  the  Winslows  did 
not  by  this  indorsement  take  a  new  policy  as  mortgagees,  but  a 
transfer  of  Morrill's  interest  in  the  policy  he  had  obtained. 

It  is  further  urged  that  the*  falsity  of  the  representations  of 
Morrill  ought  not  to  affect  the  policy,  unless  material  to  the  risk, 
and  that  the  value  of  the  property  insured  was  so  large,  that  the 
omission  of  the  eight  hundred  dollar  mortgage  was  not  material 
to  the  risk.  But  this  is  no  sufficient  answer,  as  the  party  apply- 
ing for  the  policy  was  bound,  in  answering  the  interrogatories,  to 
answer  truly,  and  having  made  a  false  statement  in  this  respect 
he  has  thereby  rendered  the  policy  of  no  effect.  This  seems  to  us 
to  have  been  distinctly  ruled  in  the  former  decision  of  the  court 
in  this  case.  3  Gray,  432.  We  see  nothing  in  the  present 
aspect  of  this  case  to  lead  us  to  change  the  opinion  there  ex- 
pressed, and  the  result  is  therefore  that  the  original  action  against 
the  company  cannot  be  maintained,  and  there  must  be 

Judgment  for  the  plaintiffs  in  review. 

1  AnU,  p.  I. 
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JosiAH  Q.  LoBma  vs.  Manupactubbrs'  Insubancb  Co.^ 

(Supreme  Court,  Massachasetts,  March  Term,  1857.) 
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A  mortgtgee  of  real  estatef  to  whom  a  policy  of  insurance  thereon  is  made  payable  in 
case  of  loss  is  not  the  assignee  of  the  policy,  and  is  affected  by  subseqaent  acts  of  the 
assured. 

A  policy  of  insurance,  made  to  the  owner  of  a  mill,  '*upon  his  interest,  being  one  half" 
Uiereof,  provided  that  if  the  property  should  be  sold  or  conveyed,  in  whole  or  in  pert, 
the  policy  should  become  void,  but  that  the  policy  "  might  continue  for  the  benefit  of 
such  purchaser,  if  the  company  give  their  assent  thereto,  to  be  evidenced  by  a  cerUficite 
of  the  fact,  or  by  indorsement  on  this  policy.*'  The  assured  afterwards  obtained  another 
policy  from  the  same  company  on  "  his  interest,  being  three  tenths of  the  same  mill; 
and  then  sold  the  whole  property,  and  assigned  the  second  policy  to  the  purchaser  by  an 
indorsement  thereon,  which  recited  that  he  had  '*8old  the  within  insured  property'*  to 
him,  and  was  assented  to  in  writing  by  the  company.  Held^  that  this  assent  was  not  t 
sufficient  certificate  of  the  fact  of  sale,  to  continue  the  first  policy  in  force;  and  that 
oral  evidence  that  the  sale  of  the  whole  property  was  disclosed  to  the  company  before 
their  assent  to  the  indorsement  upon  the  second  policy,  was  inadmissible  to  support  sn 
action  on  the  first  policy. 

Dbwby,  J.  This  is  an  action  on  a  policy  of  insurance  made 
on  the  11th  of  June,  1853,  to  Charles  Beaumont,  in  the  sum  of 
four  thousand  dollars,  upon  <^  his  interest,  being  one  half  of  the 
wooden  steam  saw-mill  situated  in  Hampden,  Maine,  formerly 
caUed  the  Mitchell  mill."  The  plaintiff,  at  the  date  of  the  pol- 
icy, had  a  mortgage  on  an  undivided  half  of  the  mill.  Indorsed 
on  this  policy  was  the  following  order,  signed  by  Beaumont,  and 
assented  to  in  writing  by  the  defendants'  secretary :  June  12th 
1858.  In  case  of  loss,  pay  the  within  to  Josiah  Q.  Loring,  Esq., 
to  secure  his  mortgage."  The  mill  having  been  destroyed  by  fire 
within  the  period  for  which  the  insurance  was  effected,  and  the 
payment  in  case  of  loss  having  been,  by  this  written  order,  in- 
dorsed on  the  policy,  directed  to  be  made  to  the  plaintiff,  and 
assented  to  by  the  defendants,  if  nothing  further  was  shown,  this 
action  would  be  maintained. 

The  defendants  then  urge  in  their  defence,  that  this  policy  is 
wholly  void,  and  that  they  are  discharged  from  all  liability 
thereon,  the  policy  being  subject  to  a  condition  set  forth  on  the 
face  of  it,  **  that  if  the  property  insured  shall  be  sold  or  con- 
veyed, in  whole  or  in  part,  the  risk  shall  cease,  and  the  pcdicy 
shall  become  void."  It  appears  by  the  facts  stated  in  the  report 
of  the  case,  that  on  the  8th  of  July,  1863,  Beaumont  conveyed  to 
Daniel  B.  Hinckley  by  deed  of  quitclaim  all  his  interest  in  tiie 
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saw-mill,  thus  parting  with  all  his  interest  in  the  property  in- 
sured by  this  policy.  This  fact  is  admitted,  and,  if  uncontrolled 
by  the  further  facts  in  the  case,  is  of  course  fatal  to  the  plaintiff's 
right  to  recover  in  the  present  action.  This  policy  was  not  as- 
signed to  the  plaintiff,  nor  did  it  become  an  insurance  on  his  in- 
terest as  mortgagee,  but  the  plaintiff  had  a  mere  written  order 
to  pay  to  him  such  sum  as  should  become  payable  to  Beaumont 
thereon.  Such  was  the  1^1  effect  of  the  transfer  of  this  poKcy, 
as  made  by  Beaumont.  Hale  v.  Mechanics^  Mutual  Fire  Ins.  Co. 
6  Gray,  169.  The  plaintiff  has,  therefore,  to  meet  the  case  of  a 
sale  by  Beaumont,  and  to  control  the  effect  of  such  sale  as  de- 
feating this  policy. 

The  plaintiff  insists  that  he  has  a  good  and  sufficient  answer  to 
this,  upon  the  facts  in  the  case,  and  under  the  provision  in  the 
policy,  that  in  case  of  a  sale  of  the  property  insured  "  the  policy 
may  continue  for  the  benefit  of  such  purchaser,  if  this  company 
give  their  assent  thereto,  to  be  evidenced  by  a  certificate  of  the 
fact,  or  by  indorsement  on  this  policy."  And  the  further  ques- 
tion is,  whether  the  policy  was,  after  the  sale  by  Beaumont,  con- 
tinued in  force  under  this  provision.  It  will  be  seen  that  it 
might  have  been  done  in  two  modes  : 

1st.  By  an  indorsement  on  this  policy  of  the  assent  of  the  de- 
fendants to  continue  the  same  after  the  sale,  for  the  benefit  of  the 
purchaser.  But  no  such  indorsement  is  found  on  this  policy ; 
the  only  indorsement  thereon  being  the  order  already  stated,  as- 
sented to  in  writing  by  the  company.  This  was  previous  to  the 
sale  to  Hinckley,  reUed  upon  to  defeat  the  policy,  and  has  no 
aUasicm  to  such  sale.  It  is  therefore  entirely  insufficient  as  an 
indorsement  on  the  policy  of  the  assent  of  the  defendants  to 
continue  such  policy  after  the  sale  to  Hinckley. 

2d.  If  that  consent  of  the  company  is  shown  in  any  legal  form, 
it  is  in  the  other  prescribed  mode,  namely,  "  by  a  certificate  of 
the  fact."  This  necessarily  implies  a  written  document  signed 
by  the  defendants  or  their  agent,  or  adopted  by  them,  assenting 
to  the  continuance  of  the  policy  after  the  sale,  and  made  in  ref- 
erence to  the  fact  that  such  sale  had  taken  place.  Has  any 
competent  evidence  been  produced  by  the  plaintiff  of  such  cer- 
tificate having  been  made  ? 

This  opens  the  inquiry  as  to  the  proceedings  of  these  parties 
m  relation  to  other  policies  made  by  the  defendants  to  Beaumont, 
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as  to  the  same  steam  saw-mill,  and  particularly  that  of  the  18th 
of  June,  1853,  for  $2,400,  upon  his  interest,  being  three  tenths 
of  the  wooden  steam  saw-mill,  situated  in  Hampden,  Maine,  for- 
merly called  the  Mitchell  mill."  On  this  policy  are  the  follow- 
ing indorsements,  each  signed  by  Beaumont,  and  assented  to  by 
the  defendants'  secretary:  "18th  June,  1858.  In  case  of  loss, 
pay  one  thousand  dollars  of  the  within  to  M.  P.  Sawyer,  Esq.,  to 
cover  mortgage."  "  July  8tih,  1853.  Having  sold  the  within 
named  property  to  Daniel  B.  Hinckley,  of  Bangor,  I  hereby 
assign  and  transfer  to  him  the  within  policy,  and  in  case  of  loss 
under  the  same,  this  company  will  please  pay  the  same  to  him, 
first  reserving  the  right  of  M.  P.  Sawyer  to  receive  one  thou- 
sand dollars." 

This  second  indorsement  on  the  policy  of  the  18th  of  June,  it 
will  be  seen,  constituted  a  full  assent  on  the  part  of  the  defend- 
ants to  continue  that  policy  after  the  sale  by  Beaumont.  As  to  the 
liability  of  the  defendants  upon  that  policy,  no  question  is  raised 
by  them.  The  point  in  dispute  here  is,  whether  this  indorsement 
on  the  policy  of  the  18th  of  June  operates  as  an  assent  to  the 
continuance  of  the  policy  of  the  11th  of  June  on  a  distinct  in- 
terest in  the  same  saw-miU  ?  Waiving  other  difficulties  in  the 
case,  the  question  first  arises  as  to  what  property  is  described  in 
the  indctrsement  on  the  policy  of  the  18th  of  June.  The  lan- 
guage is,  "  having  sold  the  within  insured  property  to  Daniel  B. 
Hinckley."  Looking  at  the  mere  question  of  identity  of  prop- 
erty here  described  as  sold  to  Hinckley,  the  inquiry  would  be 
what  property  is  described  as  sold?  Is  it  three  tenths  of  the 
saw-mill,  or  the  whole  saw-mill  ?  That  must  be  settled,  as  it 
would  seem,  by  reference  to  the  policy  on  which  the  indorsement 
is  made.  It  is  said  to  be  "the  within  insured  property."  Upon 
turning  to  the  policy,  the  property  insured  in  the  policy  was  only 
three  tenths  of  ^e  steam  saw-mill.  That  was  all  that  was  em- 
braced in  "  the  within  insured  property,"  and  when  the  sale  to 
Hinckley  is  stated,  it  is  thus  limited  therefore,  and  the  contin- 
uance of  that  policy,  and  assent  thereto,  are  alone  signified. 
Whether  considering  the  effect  of  this  indorsement  either  as  a 
question  of  notice  or  of  sale,  or  assent  thereto,  we  can  only  read 
it  as  a  recital  of  a  sale  of  three  tenths  of  the  steam  saw-mill. 
The  language  is  limited  to  that,  and  we  can  go  no  further  than 
to  give  it  its  natural  and  obvious  construction. 
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Whether,  if  it  could  be  read  as  a  notice  of  the  sale  of  the 
whole,  such  notice,  without  assent  of  the  defendants  to  continue 
the  policy  as  to  the  other  portion  previously  insured,  could  avail, 
would  certainly  present  a  serious  and  probably  insuperable  diffi- 
culty ;  as  it  is  the  assent  of  the  defendants  to  the  continuance  of 
the  policy,  after  they  are  notified  of  the  sale,  that  continues  the 
policy  for  the  benefit  of  the  purchaser.  There  is  nothing  any- 
where to  signify  the  assent  of  the  defendants  to  continue  any 
other  policy  than  that  of  the  18th  of  June,  which  was  upon  a 
distinct  three  tenths  of  the  saw-roill.  In  the  opinion  of  the 
court,  this  recital  of  the  sale,  and  assent  to  a  continuance  of  the 
policy,  must  be  restricted  to  the  three  tenths  of  the  saw-mill  in- 
sured in  that  policy ;  which  of  course  excludes  the  one  half  of 
the  saw-mill  insured  by  the  previous  .policy,  on  which  this  suit  is 
brought,  and  the  only  one  with  which  the  plaintiff  has  any  con- 
nection or  interest.  Upon  the  paper  documents  and  proofa 
resulting  therefrom,  the  plaintiff  has  failed  to  show  that  the  de- 
fendants assented  to  the  continuance  of  the  policy  of  the  11th  of 
June. 

The  plaintifiE  then  proposes  to  show  by  parol  evidence  that  the 
defendants,  at  the  time  of  the  making  of  the  indorsement  on  the 
policy  of  the  18th  of  June,  in  fact  had  notice  that  Beaumont  had 
conveyed  all  his  interest  in  the  entire  saw-mill  to  Hincklby,  and 
that  the  policy  of  the  11th  of  June,  and  that  of  the  18th  of 
June,  were  both  presented  and  assented  to,  as  to  their  respective 
indorsements,  at  the  same  time.  This  fact  of  knowledge  of  the 
sale  of  the  whole  interest  is  denied  by  the  defendants,  and  evi- 
dence is  offered  on  their  part  tending  to  rebut  the  plaintiff's 
evidence,  and  also  to  disprove  the  fact  of  the  policy  of  the  11th 
of  June  having  been  presented  to  them  at  the  time  when  their 
assent  to  a  continuance  was  entered  on  the  policy  of  the  18th  of 
June.  If  these  facts  thus  relied  upon  by  the  plaintiff,  to  show 
knowledge  by  the  defendants  of  the  sale  of  the  entire  saw-mill  to 
Hmckley  at  the  time  of  making  the  indorsement  of  the  8th  of 
July,  upon  the  policy  of  the  18th  of  June,  were  material,  it  was 
agreed  by  the  parties  that  the  evidence  upon  that  point  should  be 
submitted  to  a  jury.  But  in  our  opinion  such  evidence  would 
be  incompetent  to  show  the  fact  of  assent  to  the  continuance  of 
the  policy  of  the  11th  of  June,  after  the  sale  to  Hinckley.  The 
defendants  had  the  right  to  stipulate,  for  their  greater  security 
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against  the  errors  of  treacherous  memory,  or  the  greater  evils  of 
false  oral  statements  by  witnesses,  that  the  evidence  of  such  as- 
sent should  be  wholly  in  writing,  either  indorsed  on  the  policy, 
or  by  a  written  certificate  issued  by  them.  The  assured  being  a 
party  thereto  is  bound  by  that  provision  in  the  policy ;  and  the 
plaintiff,  in  seeking  to  enforce  payment  for  a  loss  under  this  pol- 
icy, must  show  the  assent  to  a  continuance  of  the  policy,  after 
the  sale  to  Beaumont,  in  the  manner  stipulated  in  the  policy, 
**  by  a  certificate  of  the  fact,  or  by  indorsement  on  the  policy." 
Numerous  cases  might  be  cited  to  this  effect,  but  the  law  is  too 
well  settled  to  require  it.  Upon  the  ground  taken  by  the  defend- 
ants, they  have  maintained  their  defence,  and  are  not  leg^y 
liable  to  this  action.  Judgment  for  the  defendarUt, 


Jeffebsok  Kimball  &  others  vs.  Howabd  Fibe  Insue- 

ANCB  Co.^ 

(Sapreme  Court,  Massachusetts,  March  Term,  1857.) 
Subsequent  Insurance. 

Upon  the  face  of  a  policy  were  printed  provisions  that  in  case  the  assured  already  had  other 
insurance  on  the  property,  not  notified  to  the  company  and  mentioned  in  the  policy,  this 
policy  should  be  void  ;  and  that  if  subsequent  insurance  should  be  obtained,  and  not 
notified  to  the  company  and  indorsed  upon  the  policy,  the  policy  should  cease. 
that  a  clause  inserted  in  writing  upon  the  face  of  the  policy,  in  these  words,  '*  Other  in- 
surances permitted  without  notice  until  required,''  applied  to  prior  as  well  as  to  subse* 
quent  insurances;  and  that  a  previous  polic}*  did  not  therefore  avoid  this  one;  bat  if  it 
contained  similar  printed  clauses,  was  itself  made  void  by  the  obtaining  of  this  one, 
without  any  vote  or  adjudication  by  the  previous  insurers  that  the  property  was  over  m- 
snred  and  an  election  by  them  to  cancel  their  policy;  although  they  by  their  policy  re- 
served the  right  to  cancel  it  in  case  of  any  subsequent  insurance  which,  with  thein, 
should  in  their  opinion  amount  to  an  over  insurance. 

A  notice  by  the  assured  to  the  agent  of  an  insurance  company,  of  the  assored's  iateotkm 
to  procure  subsequent  insurance  upon  the  same  property,  is  not  evidence  of  a  compliance 
with  a  provision  in  the  first  policy  requiring  any  subsequent  insurance  to  be  made  knovn 
to  the  first  insurers  and  indorsed  upon  the  policy,  or  otherwise  acknowledged  in  wxituig 
by  them. 

Tlie  question  whether  reasonable  diligence  has  been  used  in  communicating  a  sobeeqaeot 
insurance  to  the  first  insurers,  when  all  the  facts  are  agreed,  is  a  question  of  law  for  the 
court. 

Seven  months  is  an  unreasonable  delay  in  giving  notice  of  a  subsequent  insurance  to  pn- 
vious  insurers  whose  policy  expressly  required  the  assured  to  give  such  notioe  **  witli 
reasonable  diligence." 

A  policy  of  insurance  against  fire,  issued  by  a  stock  company,  in  consideration  of  an  entire 
premium,  for  one  sum  upon  a  stock  of  goods,  and  for  an  additional  sum  upon  the  fixtures 
in  the  same  shop,  and  stipulating  that  in  case  of  any  subsequent  insurance  "  on  the  saoe 
property,"  without  a  certain  notice  and  acknowledgment,  "  this  policy  shall  cease,  sad 
be  of  no  further  effect,"  is  wholly  avoided  by  such  a  subsequent  insurance  on  the  goods 
only. 

1  8  Gray,  33. 
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AcnON  of  contract  upon  a  stock  policy,  whereby  the  defend- 
ants, in  consideration  of  one  premium,  insured  the  plaintiiSs 
15,700  on  their  stock  of  goods,  and  $300  on  fixtures  in  the  same 
shop,  and  on  the  face  of  which  were  printed  the  three  clauses 
{oliowing :  Provided  further,  that  in  case  the  assured  shall 
have  already  any  other  insurance  against  loss  by  fire,  on  the 
property  h^eby  insured,  not  notified  to  this  company  and  men- 
tioned in  or  indorsed  upon  this  policy,  then  this  insurance  shall 
be  Yoid  and  of  no  effect.  And  if  the  said  assured  or  their  as- 
signs shall  hereaftcft  make  any  other  insurance  on  the  same  prop-  . 
erty,  and  shall  not,  with  all  reasonable  diligence,  give  notice 
thereof  to  this  company,  and  have  the  same  indorsed  on  tiiis 
instrument,  or  otherwise  acknowledged  by  them  in  writing,  this 
policy  shall  cease  and  be  of  no  further  effect.  And  if  any  sub- 
sequent insurance  should  be  made  upon  the  property  hereby 
insured,  which,  with  the  sum  or  sums  already  insured,  should,  in 
the  opinion  of  the  said  Howard  Fire  Insurance  Company,  amount 
to  an  over  insurance,  said  company  reserve  to  themselves  the 
right  of  cancelling  this  policy  by  paying  to  the  insured  the  un- 
expired premium  pro  rata. 

Answer,  a  policy  for  $4,000  subsequently  obtained  by  the  plain- 
tifb  upon  the  same  stock  of  goods,  and  not  notified  to  the  de- 
fendants, or  indorsed  upon  the  policy  in  suit,  or  acknowledged 
by  them  in  writing.  Upon  the  face  of  the  second  policy  was 
written,  Other  insurances  permitted  without  notice  until  re- 
quired ; "  and  there  were  printed  clauses  precisely  like  the  two 
first  of  the  three  above  quoted  from  the  policy  in  suit. 

Trial  below  before  Bigelow^  J.,  who  made  a  report  thereof  to 
the  full  court,  so  mudi  of  which  as  is  material  to  the  understand- 
ing of  the  points  of  law  decided  is  stated  in  the  opinion. 

BiGELOW,  J.  1.  At  the  time  of  the  loss  by  fire,  the  plain- 
tiSs  had  two  policies  of  insurance  on  their  stock  of  goods ;  one 
issued  by  the  defendants,  bearing  date  April  2,  1851,  and  the 
oilier  by  the  Hudson  River  Fire  Insurance  Company,  dated 
April  19,  1861.    The  former  contains  the  following  stipulation : 

If  the  assured  or  their  assigns  shall  hereafter  mal:e  any  other 
insurance  on  the  same  property,  and  shall  not,  with  all  reasona^ 
ble  diligence,  give  notice  thereof  to  this  company,  and  have  the 
same  indorsed  on  this  instrument,  or  otherwise  acknowledged  by 
them  in  writing,  this  policy  shall  cease  and  be  of  no  further 
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effect."  There  was  no  notice  given  to  the  defendants  of  the  ex- 
istence of  the  second  policy  until  the  19th  of  November,  1851, 
after  the  stock  of  goods  had  been  destroyed  by  fire. 

Upon  these  &cts  it  is  quite  clear  that  the  decision  of  the  case 
depends  upon  the  validity  of  the  second  policy.  If  it  was  valid, 
then,  by  the  express  terms  of  the  contract  with  the  defendimtB, 
their  liability  as  insurers  ceased ;  if,  on  the  other  hand,  it  was  for 
any  reason  invalid,  so  that  it  was  not  a  binding  contract  on  the 
company  by  whom  it  was  issued,  then  there  was  no  subsequent 
*  insurance  on  the  property,  and  the  plaintiffs* are  entitled  to  re- 
cover. To  this  extent  the  authorities  are  clear  and  decisive. 
Jackson  v.  Massachusetts  Mutual  Fire  Ins.  Oo.  28  Pick.  418;^ 
Clark  V.  New  England  Mutual  Fire  Ins.  Co.  6  Cush.  342  Bar- 
rett  V.  Union  Mutual  Fire  Ins.  Co.  7  Cush.  176 ;  *  Forbes  v. 
Agawam  Mutual  Fire  Ins.  Co.  9  Cush.  470.* 

The  plaintiffs  contend  that  the  second  policy  never  became  an 
operative  contract,  because  it  contained  a  proviso  that  it  should 
be  void  and  of  no  effect,  if  the  assured  <^  shall  have  already  any 
other  insurance  against  loss  by  fire  on  the  property  hereby  in- 
sured, not  notified  to  this  corporation,  and  mentioned  in  or  in- 
dorsed upon  this  policy,''  and  because  it  does  not  appear  that 
any  such  notice  was  given  to  the  Hudson  River  Company  of  the 
existence  of  the  prior  policy,  which  the  plaintiffs  seek  to  enforce 
in  this  action.  This  would  be  a  sound  argument,  if  there  was 
nothing  in  the  second  policy  to  vary  or  control  the  effect  of  tiiis 
proviso.  But  there  is  a  written  clause,  which  we  think  was  in- 
tended to  annul  the  usual  printed  formula  as  to  prior  and  sub- 
sequent insurance,  and  which,  rightly  construed,  must  be  held  to 
have  that  effect.  It  is  in  these  words :  Other  insurances  per- 
mitted without  notice  until  required." 

The  plaintiffs,  however,  seek  to  limit  the  operation  of  this  stipu- 
lation so  that  it  shall  apply  only  to  policies  of  insurance  sub- 
sequently made  upon  the  property  insured.  But  there  are  decisive 
objections  to  this  construction.  The  words  are  general,  and  must 
be  held  to  have  a  general  application.  It  is  "other,"  not  "fur- 
ther "  or  "  future  "  insurance  which  is  permitted  without  notice. 
In  other  parts  of  the  policy,  when  a  distinction  is  intended  to  be 
made  between  prior  and  subsequent  insurance,  it  is  carefully 
marked  by  apt  words,  which  clearly  indicate  to  which  of  the  two 


1  Ante,  vol.  1,  p.  764. 
'  AnUt  YoL  3,  p.  131. 
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teference  is  made.  Besides,  by  the  printed  clause  it  was  required 
of  tiie  assured  that  he  should  give  notice  to  the  company  of  both 
prior  and  subsequent  insurance.  When  by  a  written  clause,  to 
which,  as  expressing  the  recent  and  more  immediate  intent  of  the 
parties,  we  are  to  give  greater  effect  than  any  stipulation  in  the 
usual  printed  form,  it  is  provided  that  notice  of  other  insurance 
need  not  be  given,  it  must  be  inferred  that  it  was  the  purpose  to 
dbpense  with  that  provision  of  the  contract  which  otherwise  re- 
quired the  assured  to  give  notice  of  all  insurance  on  the  property, 
whether  prior  or  subsequent  to  the  date  of  the  policy.  The  sec-  • 
ond  insurance  obtained  by  the  plaintiffs  was  not  therefore  ren- 
dered invalid  by  failure  to  notify  the  company  of  the  previous 
policy  on  the  property.  It  was  a  valid  subsisting  insurance,  and 
the  failure  of  the  plaintiffs  to  give  notice  thereof  to  the  defend- 
ants avoided  the  policy  declared  on  in  this  action. 

2.  It  was  urged  by  the  plaintiffs  that,  if  the  second  policy  was 
valid,  their  contract  was  not  thereby  rendered  void,  because  there 
was  no  vote  or  adjudiqation  by  the  defendants  that  the  property 
covered  by  the  insurance  was  over  insured,  and  no  election  by 
them  to  cancel  the  policy  issued  to  the  plaintiffs.  This  argument 
is  founded  on  that  clause  in  the  policy  which  provides  that  if 
any  subsequent  insurance  should  be  made  upon  the  property  here- 
by insured,  which,  with  the  sum  or  sums  already  insured,  should, 
in  the  opinion  of  the  said  Howard  Fire  Insurance  Company, 
amount'  to  an  over  insurance,  said  company  reserve  to  themselves 
Ihe  right  of  cancelling  this  policy,  by  paying  to  the  insured  the 
unexpired  premium  pro  r(Ua.^^ 

But  this  provision  had  no  reference  to  insurance  on  the  prop- 
erty, procured  without  notice  to  the  defendants  and  without  their 
assent.  It  was  inserted  alio  intuitu.  The  manifest  purpose  was. 
to  give  to  the  defendants  the  right  to  annul  the  policy  at  any 
time  when  the  insurance  "on  the  property  of  which  they  had  no- 
tice, and  to  which  they  had  assented,  together  with  the  amount 
insured  by  themselves,  was  so  great,  as  in  their  opinion  to  consti- 
tute an  over  insurance  on  the  property  covered  by  the  policy. 
This  was  an  important  right  to  the  defendants,  especially  when 
insurance  was  made  on  a  stock  of  goods  which  might  at  any  time 
become  greatly  reduced  in  value,  and  thereby  the  temptation  to 
cause  a  fraudulent  loss  be  very  much  increased. 

3.  The  evidence  offered  of  the  notice  given  to  the  agent  of  the 
defendants,  of  an  intention  by  the  plaintiffs  to  procure  other  in- 


Digitized  by 


180  Sussex  County  M.  Ins.  Co.  v.  Woodbupp,  2  Dutcher,  641. 


Lost  Policy. — Agency.  —  Insiumble  Interest  —  Title.  —  Subrogation. 

surance,  was  wholly  immaieriaL  If  it  oould  have  full  effect  as  a 
notice  to  the  defendants,  it  would  not  fH*OTe  a  ccnnpliance  with  the 
stipulations  in  the  policy  which  required  actual  notice  of  the  sub- 
sequent insurance,  after  it  was  obtained,  and  an  indorsraient  of 
it  on  the  policy,  or  a  written  acknowledgment  thereof  from  the 
defendants.  Worcester  Bank  v.  Hartford  Fire  Ins.  Oo.  11  Cuah. 
265  ;i  Eale  v.  Mechanic  Mutual  Fire  Ins.  Oo.  6  Gray,  173;' 
Loring  v.  Manufacturers*  Ins.  Oo.  ante^  172. 

4.  Nor  can  the  plaintiffs,  by  the  notice  given  after  the  destnio- 
tion  of  the  property  by  fire,  and  seven  months  subsequently  to  the 
date  of  the  second  policy,  be  deemed  to  have  made  known  the  fact 
of  the  subsequent  insurance  to  the  defendants  seasonably.  Wh^ 
the  facts  are  not  in  dispute,  it  is  the  province  of  the  court  to 
determine,  as  a  question  of  law,  what  is  reasonable  diligence. 
Wheeler  v.  Fields  6  Met.  296  ;  Prescott  Banky.  Oaverly^  7  Gray, 
221.  Under  the  circumstances  of  this  case,  it  was  clearly  the 
duty  of  the  plaintiffs  to  have  given  to  the  defendants  immediate 
notice  of  the  existence  of  the  second  policy. 

6.  The  omission  of  the  plaintiffs  to  comply  with  the  stipulations 
in  their  policy,  requiring  them  to  give  notice  to  the  defendants 
of  the  subsequent  insurance,  is  fatal  to  their  whole  claim  under 
the  policy.  They  cannot, therefore  recover  for  the  loss  on  fixtures, 
although  not  included  in  the  subsequent  insurance.  The  contract 
is,  that  if  the  assured  fail  to  give  the  notice  required,  the  policy 
shall  cease  and  be  of  no  further  effect.  The  entire  contract  was 
therefore  terminated.    Lee  v.  Howard  Fire  Ins.  Oo.  3  Gray,  594.* 

Judgment  for  the  defendants. 


The  Sussex  County  Mutual  Insubancb  Co.  vs.  Woodbufp.* 
(Court  of  Errors  and  Appeals,  New  Jersey,  March  Term,  1857.) 
Lost  Policy.  —  Agency.  —  Insurable  Interest.  —  J^Ue.  —  Subrogor 
tion. 

W.  brongfat  a  suit  to  recover  on  a  lost  policy  of  insarance:  on  the  trial  he  was  sworn  to 
prove  the  lose  of  the  policy;  he  testified  that  the  policy  had  never  come  to  his  hands;  that 
he  had  never  received  it ;  that  he  had  searched  for  it  among  his  papers,  and  that  he  had 
no  such  paper  in  his  custody  or  under  his  control.  Held^  that  the  proof  was  solBcieiit 
to  establish  the  loss  of  the  policy. 

The  representations,  declarations,  and  admissions  of  an  agent,  so  far  as  they  refer  to  ads 
which  he  is  authorized  to  perform,  are  binding  upon  and  conclusive  against  his  prin- 
cipal. 

Where  a  mortgage  is  held  as  collateral  security  for  the  payment  of  a  debt,  the  bolder  of 

1  Ante,  vol.  8,  p.  589.  ■  Ante,  vol.  8,  p.  788. 

t  Ante,  p.  59.  *  S  Datcher,  541. 
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Mch  mortgage  has  an  iasarable  interert  in  the  proper^  covered  hy  the  mortgage  to  the 
amoant  of  his  claim  apon  the  property.  * 

If  a  party  insures  property  as  owner,  in  which  he  has  only  a  qualified  interest,  the  insnr- 
inee  will  be  Talid,  unless  at  the  time  of  effecting  the  insoranee  the  insured  used  some 
artifice,  or  made  fraudulent  representations  that  misled  the  insurer,  and  prevented  in- 
qniiy  as  to  ownership.  The  mere  fact  of  the  insured  not  disclosing  his  ownership  at  the 
time  of  effecting  the  insurance  will  not  avoid  the  policy. 

la  an  action  of  covenant  against  an  insurance  company  to  recover  an  iosurance,  the  de- 
fendants cannot  show  on  the  trial  that  at  the  time  the  insurance  was  effected  the  insured 
misrepresented  his  interest  in  the  property,  unless  it  Is  expressly  pleaded  that  such  mis- 
representatioBS  were  made. 

Where  a  party,  holding  a  lien  upon  real  estate  to  secure  a  debt,  effects  an  insurance  upon 
anch  property,  in  case  of  a  loss  the  insurance  company,  on  paying  the  insurance,  Will  be 
entitled  to  the  benefit  of  the  security  held  to  the  amount  they  have  paid;  and  if  they  pay 
the  inanred  the  whole  amount  of  his  claim  for  which  he  holds  such  security,  they  will 
have  a  right  to  the  whole  of  the  security  held  by  him. 

If  the  insured  holds  other  securities  for  the  same  debt,  on  paying  to  him  his  whole  claim, 
the  insurers  will  be  entitled  to  all  the  securities. 

If,  after  effecting  such  insurance,  the  insured  parts  with  any  of  his  securities,  or  a  part  of 
his  claim  is  paid,  the  insurer  will  only  be  liable  on  his  insurance  to  the  amount  remain- 
ng  unpaid. 

But  if  the  insured  parts  with  a  portion  of  his  securities,  or  receives  a  part  of  his  claim  after 
the  suit  is  commenced,  it  does  not  affect  the  case  ;  the  equitable  claims  between  the  par- 
tiea  cannot  be  left  to  the  jury  on  the  trial,  their  rights  must  be  determined  as  they  stood 
when  the  suit  was  commen<^  and  if  the  insurer  has  any  remedy,  he  must  resort  to  a 
Qout  of  eqni^. 

See  note  to  King  v.  State  Ins,  Co,  ante,  vol.  3,  p.  196. 


Tbuios  Dby  et  al.  vs.  The  Poughkeepsie  Mutual  Insub- 

ANCB  Co.^ 

(Supreme  Court,  New  York,  March,  1857.) 

Assignment  far  Benefit  of  Oreditars. 

k  fire  policy  eontiuning  a  provision  agahist  assigning  the  same  before  or  after  loss,  Irithout 
aaaent,  is  avoided  by  an  assignment  after  loss  by  one  of  several  insured  parties  for  the 
benefit  of  creditors.    Such  a  prohibition  is  valid. 

The  case  is  stated  in  the  opinion. 

By  the  Court,  Welles,  J.  After  the  evidence  was  closed  at 
^  trial,  the  defendants'  counsel  moved  for  a  nonsuit  upon  five 
<iistinct  grounds,  the  fifth  of  which  was,  that  the  assignment  of 
the  policy  was  not  with  ihe  consent  of  the  company  :  the  policy, 
by  its  terms,  being  void  if  assigned  wi&ont  the  consent  of  the 
company  in  writing ;  and  such  consent  in  writing  being  required, 
whether  the  assignment  was  made  before  or  after  a  loss.  The 
justice  presiding  held  that  each  of  the  defendants'  grounds  for  a 
noDsoit,  excepting  the  fifth,  embraced  a  question  of  fact  for  the 
jiny ;  and  as  to  the  fifth  ground,  he  deemed  it  most  discreet  to 

1  23  Barb.  638. 
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allow  the  jury  to  pass  upon  the  questions  of  fact,  and  let  the 
cause  be  examined  at  the  general  term,  and  refused  to  grant  the 
motion  for  a  nonsuit;  to  which  the  defendants  excepted;  after 
the  justice  had  charged  the  jury,  five  questions  were  propounded, 
to  be  passed  upon  by  them,  to  each  of  which,  excepting  the 
fourth,  the  jury  responded  favorably  to  the  plaintiffs.  The  fourth 
was  as  follows :  "  Was  the  policy  in  this  case,  or  any  claim  there- 
under, assigned  by  Gerard  Dey  to  Tennis  and  Richard  V.  Dey, 
with  the  consent  of  the  defendants,  manifested  in  writing?'^  To 
which  the  jury  responded,  "  No." 

The  defendants^  counsel  now  contends  that  the  policy  in  qaes- 
tion  has  become  inoperative  and  void,  and  that  all  claim  under  it 
has  been  forfeited  by  the  assignment  of  the  interest  of  one  of  the 
assured  to  the  plaintiffs.  If  he  is  right  in  this  position,  it  will 
supersede  the  necessity  of  considering  any  of  the  numerous  other 
questions  raised  upon  the  trial  and  discussed  upon  the  argument 

The  policy  provides,  that  in  case  of  any  assignment,  transfer, 
or  termination  of  the  interest  of  the  assured,  or  of  any  daun 
under  the  policy,  either  by  sale  or  otherwise,  whether  prior  or 
subsequent  to  any  loss  or  damage,  without  the  written  consent 
of  the  company,  the  policy  shall  thenceforth  be  void  and  of  no 
effect ;  and  that  any  liability  of  the  company  upon  such  clidm 
shall  thenceforth  cease.    The  assignment  made  by  Gerard  Dey, 
one  of  the  assured,  to  Richard  V.  Dey,  the  other  assured,  and 
Tennis  Dey,  if  it  passed  any  interest  of  the  assignor  in  the  pol- 
icy or  in  his  claim  upon  the  company  in  consequence  of  the  loss, 
was  within  the  interdiction  of  the  policy.    If  it  did  not,  there  is 
nothing  to  show  why  Tennis  Dey  is  a  party  plaintiff,  or  why 
Gerard  Dey  is  not  such  party.    It  is  not  necessary  to  consider 
the  question,  whether  such  interest  of  Gerard  Dey  did  pass  by 
the  general  assignment  of  the  latter,  because  if  it  did  not,  it  is 
clear  that  the  action,  by  the  present  parties  plaintiffs,  cannot  be 
sustained.    For  the  purposes  of  the  present  question,  I  shall  as- 
sume that  the  assignment  did  convey  the  interest  of  Gerard  Dey 
in  the  policy  and  the  claim  upon  the  company  in  consequence  of 
the  loss  of  the  goods  insured,  or  rather,  that  it  was  so  intended, 
and  would  have  conveyed  such  interest  except  for  the  inhibitions 
of  the  policy.    If  the  question  was  upon  the  clause  of  the  policy 
against  an  assignment,  first  stated,  which  avoids  the  policy  in 
case  of  assignment  without  the  written  assent  of  the  company. 
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there  would  be  no  difficulty  in  the  plaintiffs'  way  in  this  respect ; 
such  provisions  having  been  repeatedly  held  to  apply  only  to  as- 
signments made  before  a  loss  and  during  the  continuance  of  the 
risk.  But  the  parties  to  this  policy  have  expressly  stipulated, 
by  another  and  distinct  provision,  that  such  assignment,  whether 
hefore  or  after  the  loss^  shall  render  void  the  policy.  There  is  no 
room,  therefore,  to  doubt  what  the  parties  intended,  which  is 
always  the  thing  to  be  sought  after  in  the  interpretation  of  a 
contract.  That  intention,  when  not  contrary  to  law,  must  always 
govern.  The  question,  then,  is,  was  it  competent  for  the  parties 
to  make  a  valid  agreement  that  an  assignment  of  any  interest  of 
the  assured,  after  a  loss,  should  avoid  the  policy  ?  In  my  opin- 
ion such  an  agreement  is  valid  and  lawful.  I  am  unable  to  per- 
ceive that  it  would  violate  any  rule  of  public  policy,  any  more 
than  the  prohibition  of  an  assignment  before  a  loss  which  is  con- 
fessedly lawful  and  binding.  There  are  doubtless  some  reasons 
in  support  of  the  latter,  which  would  not  apply  to  the  former ; 
bat  both  must  rest,  for  their  validity,  upon  the  same  general  con- 
siderations, which  grow  out  of  the  views  which  the  parties  enter- 
tain in  respect  to  what  their  interest  or  safety  requires.  Neither 
of  the  provisions  referred  to  would  probably  be  affected  by  an 
assignment  in  invitum^  or  by  operation  of  law ;  but  would  be 
intended  to  mean  voluntary  assignments  in  both  cases. 

It  is  contended  on  the  part  of  the  plaintiffs,  that  the  assign- 
ment was  not  within  the  prohibition,  because  it  was  in  trust  for 
the  benefit  of  creditors.  This  does  not  appear  by  the  case  ;  but 
assuming  the  assignment  was  of  that  character,  it  is  not  perceived 
how  it  would  alter  the  case.  The  provision  is  against  any  as- 
signment of  any  claim  of  the  assured,  &c.  The  object  of  the 
company  undoubtedly  was  to  protect  themselves  against  contro- 
versies with  strangers,  or  persons  other  than  those  with  whom 
they  contracted.  This  they  had  a  right,  as  I  think,  to  do,  and 
the  court  cannot  make  distinctions  between  different  degrees  of 
violations  of  the  provisions  of  the  policy,  or  measure  their  ex- 
tent. If  this  assignment » had  simply  been  from  one  of  the  as- 
sured to  the  other,  they  being  partners,  it  would  not,  for  the 
reasons  stated  by  Roosevelt,  Justice,  in  WiUon  v.  The  Q-enesee 
Mutual  Ineurance  Co.  16  Barb.  511,  have  affected  the  policy. 
But  as  it  is,  the  company  are  called  upon  to  litigate  with  a  party 
with  whom  they  had  not  contracted,  and  which  their  policy  pro- 
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tected  them  agamst,  I  think  there  should  be  a  new  trial,  with 
costs  to  await  the  event. 

The  other  members  of  court  concurring  in  tiie  foregoing  views, 
it  was  so  ordered. 

Note.   See  upon  the  same  point,  bat  to  the  contrary  effect :  — 

COUBTNST  tt,  KbW  ToBK  ClTT  IHSURAXCB  Co.^ 

(Sapreme  Coart,  New  York,  September,  1858.) 


By  the  Court,  Bbown,  J.  The  contract 
of  insurance  was  between  the  New  York 
City  Insniaiice  Company  and  Michael 
McNamara.  The  loss  by  fire  oocurred 
on  the  let  of  September,  1854,  and  on  the 
8th  of  the  same  month  the  defendants 
were  serred  with  notice  and  with  the  pre- 
liminary proofs  required  by  the  eighth 
condition  annexed  to  the  policy.  On  the 
31st  of  May,  1855,  after  the  service  of  the 
preliminary  proofs  of  the  loss,  and  after 
McNamara's  right  to  the  amonnt  of  the 
loss  had  accrued  and  become  perfect,  he 
assigned  the  claim  or  demand  to  the 
plaintiff  by  deed  duly  executed,  of  that 
date.  Amongst  the  conditions  annexed 
to  the  policy,  and  which  are  made  a  part 
of  the  contract,  is  one  in  the  following 
words,  numbered  4  :  **  Policies  of  assur- 
ance subscribed  by  this  company  shall  not 
be  assignable  before  or  after  a  loss,  with- 
out the  consent  of  the  company  expressed 
by  indorsement  made  thereon.  In  case 
of  assignment  without  such  consent, 
whether  of  the  whole  policy  or  of  any  in- 
terest in  it,  the  liability  of  such  company 
in  virtue  of  such  policy  shall  thenceforth 
cease,"  Ac, 

Whenever  the  loss  occurs  and  the  com- 
pany have  notice  and  are  ftirnished  with 
the  preliminary  proofs  required  by  the 
conditions,  the  amount  of  the  policy  be- 
comes, by  force  of  the  contract,  a  debt 
payable  to  the  insured  presently  or  at  the 
time  appointed  in  the  policy.  If  the  pur- 
pose of  the  fourth  condition,  or  one  of  its 
purposes,  is  to  prevent  a  sale  and  assign- 
ment of  the  debt  after  it  had  accmed  and 
the  right  to  it  become  perfect,  I  very  much 
doubt  whether  such  a  condition  is  valid  or 
can  be'  enforced,  for  the  reason  that  it  is 


repugnant  to  the  principal  object  of  the 
contract.  Whenever  the  right  of  prop- 
erty in  the  debt  or  damage  attaches  aod 
becomes  perfect,  all  the  incidents  of  prop- 
erty attach  also,  including  the  power  of 
sale  and  disposition.  Kow  this  power  of 
sale  and  disposition  is  inseparable  from 
the  absolute  right  of  property,  and  aay 
condition  of  the  kind  attached  to  the  sale 
of  real  or  personal  estate,  when  there  is 
no  reverter  or  reversionary  estate  in  the 
vendor,  is  repugnant,  and  absolutely  void. 
1  Bac.  Abr.  646;  4  Kent's  Com'.  131; 
Bradley  v.  Peixoto,  3  Ves.  324. 

The  effect  of  such  a  condition  is  quite 
obvious,  whatever  may  have  been  the  mo- 
tive which  made  it  a  part  of  the  pohcr 
It  is  not  to  define,  ascertain,  and  preserve 
the  rights  of  the  parties,  to  avoid  or  ter- 
minate controversies  and  promote  the 
ends  of  justice.  It  evidently  contempbtes 
nothing  short  of  resistance  and  litigation, 
and  thus  essays,  in  advance,  to  choose  its 
adversary.  It  is  a  positive  impediment 
in  the  way  of  the  assured,  for  it  forbids 
him  to  sell,  assign,  or  hypothecate  his 
claim,  or  to  realize  a  dollar  towards  the 
reparation  of  his  loss  and  the  renovation 
of  his  property,  except  at  the  pleasnre  of 
the  company,  or  the  worse  alternative  of 
a  protracted  and  costly  controversy.  It 
puts  it  in  the  power  of  the  insurer  to  pre- 
scribe terms  of  adjustment  in  disregard  of 
the  rights  of  its  weaker  advenary.  The 
business  of  insurance  is  a  most  oommend* 
able  and  useful  pursuit,  fruitful  of  the 
happiest  and  most  beneficial  results  when 
conducted  with  integrity  and  good  futh, 
and  when  losses  honestly  and  innocently 
sustained  are  promptly  liquidated  by  & 
ready  execution  of  its  obligations.  Bat 


1  28  Barb.  116. 
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wheo  thflf  are  repudiated  or  eraded,  when 
just  daiiDS  are  answered  bj  doubts  and 
ddajs,  and  technical  objections, — founded 
periu^  00  aome  informality  in  the  pre- 
liminary prodB,  or,  aa  in  tW  ease,  upon 
some  of  the  numerous  oonditions  annexed 
to  the  contract,  — and  finally  by  a  flat  re- 
fasal  to  pay,  and  a  litigation  unscrupulous 
and  protracted,  then  it  becomes  a  substan- 
tial oppression,  and  a  calamity  more  gricT- 
ous  than  the  conflagration  in  all  its  fury. 
I  do  not  think  it  necessary  to  determine 
this  question,  however.  If  it  were,  I  should 
most  readily  adopt  the  reasoning  and  con- 
dunon  of  Mr.  Justice  Allen  in  Goit  v. 
Tie  National  Protection  Insurance  dm- 
poMf,  25  Barb.  189,^  published  since  the 
aignment.  The  right  of  the  plaintiff  to 
sustain  this  action  may,  I  think,  be  safely 
placed  upon  another  ground. 

Conditions  of  this  kind  are  to  be  con- 
strued strictly ;  for  they  are  manifestly  in 
restraint  of  the  free  use  and  enjoyment  of 
the  rights  of  the  assured  under  the  con- 
tract, and  are  among  the  number  of  those 
almost  innumerable  conditions,  usually 
insexted  in  contracts  of  this  kind  for  the 
benefit  of  the  insurers,  and  which  not 
nnfreqnently  escape  the  notice  of  the 
avured  at  the  time  of  making  the  con- 
tract. It  is  the  policy  of  insurance  that 
is  not  assignable  either  before  or  after  a 
ksB,  without  the  consent  of  the  insurer. 
And  in  case  of  such  assignment,  without 
consent,  the  liability  of  the  company  in 
virtue  of  such  policy  shall  thenceforth 
cease.  Not  that  its  obligations  to  pay  a 
debt  which  has  already  accrued  shall  be 
discharged  and  extinguished,  but  that  the 
contract  of  insurance  and  of  future  lia- 
bility shall  cease.  The  language  of  the 
eondition  can  hare  full  effect,  and  receive 


a  sensible  construction  without  destroying 
or  impairing  the  right  to  recover  a  debt 
already  accrued.  And  that  is  to  regard 
the  language  as  referring  to  the  future 
liability  of  the  company  and  its  obligation 
to  make  good  losses  to  accrue  thereafter. 
The  liability  of  the  company  to  the  holder 
of  the  policy  is  of  two  kinds,  entirely  dif- 
ferent, and  capable  of  separation;  con- 
tinued liability  as  assurers,  and  liability 
to  pay  damages  which  have  accrued,  and 
the  right  to  which  have  become  perfect. 
In  the  event  of  a  partial  loss,  the  poliir^ 
does  not  cease.  The  obligation  to  pay 
such  loss  as  has  occurred  exists  at  the 
same  time  with  an  obUgation  to  make 
good  any  loss  to  be  sustained  thereafter, 
qualified  of  course  by  the  amount  of  th# 
insurance  effected.  In  the  event  of  a  par- 
tial loss,  the  damages  which  have  accrued 
may  be  assigned  to  a  third  person,  while 
the  policy  may  still  be  held  by  the  insured 
as  security  for  future  losses.  The  two 
kinds  of  liability  are  clearly  distinguisha 
ble  and  severable.  Upon  looking  at  the 
deed  of  assignment  it  will  be  seen  that  the 
subject  of  it  is  not  the  policy  of  insurance, 
but  the  debt,  demand,  and  right  of  action 
which  had  accrued  to  the  assignor  in  con* 
sequence  of  the  loss  by  fire.  The  policy, 
and  the  contract  to  insure  in  future,  did 
not  pass  by  the  assignment,  but  remained 
in  its  original  condition. 

I  am  therefore  of  opinion  that  the 
words,  **  the  liability  of  the  company  in 
virtue  of  such  policy  shall  thenceforth 
cease,"  must  be  construed  to  mean  its  lia- 
bility as  an  insurer  for  losses  to  accrue 
thereafter,  and  not  for  losses  which  have 
already  accrued;  and  consequently  the 
judgment  should  be  affirmed. 


JOBL  V9.  HaBVBY.2 

(Qoeen's  Bench,  England,  April,  1857.) 

What  Poliey  coven. 

Under  a  policj  on  a  comdealer's  and  seedsman^s  "  stock  in  trade,  consisting  of  com,  seed, 
hi7,  straw,  fizturss,  and  utensils  in  business,*'  the  value  of  hops  and  matting  cannot  be 

1  AmU,  p.  8.  *  5  Weekly  Bep.  488. 
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recovered,  aitfaough  these  articles  form  an  ordinary  part  of  the  stock  in  trade  of  such 
a  business. 

Tms  was  an  action  on  a  policy  of  insurance  against  fire  on  the 
plaintiff's  "  stock  in  trade,  consisting  of  com,  seed,  hay,  straw, 
fixtures,  and  utensils  in  business."  The  plaintiff,  who  was  a  corn- 
dealer  and  seedsman  at  Bristol,  and  was  so  described  in  the  pol- 
icy, claimed  under  the  above  words  to  recover,  among  otiier 
things,  the  value  of  a  quantity  of  hops,  as  well  as  of  some  mat- 
ting belonging  to  him,  which  had  been  destroyed.  The  defend- 
ants having  paid  into  court  a  sum  of  X520,  sufficient  to  cover  the 
other  items  of  claim,  repudiated  liability  for  the  hops  and  matting, 
as  not  included  in  the  words  of  the  policy,  and  the  question  as  to 
these  was  the  only  question  at  the  trial,  which  took  place  before 
Crowder,  J.,  at  the  last  Gloucester  assizes.  The  plaintiff  hav- 
ing adduced  evidence  that  hops  and  matting  were  usually  sold  by 
and  formed  part  of  the  ordinary  stock  in  trade  of  comdealers 
and  seedsmen  in  Bristol,  the  jury,  in  answer  to  questions  put  by 
the  learned  judge,  found :  1st,  that  the  hops  and  matting  form^ 
part  of  the  plaintiff's  stock  in  trade  at  the  time  when  the  policy 
was  effected ;  2d,  that  the  defendants  were  not  aware  of  this ;  and 
3d,  that  hops  and  matting  formed  part  of  the  ordinary  stock  in 
trade  of  a  corndealer  and  seedsman  in  Bristol.  Under  these  cir- 
cumstances the  verdict  was  entered  for  the  defendants,  leave  be- 
ing reserved  to  move  to  have  it  entered  for  the  plaintiff  for  JS258 
if  the  court  should  be  of  opinion  that  he  was  entitled  to  recover 
for  the  value  of  the  hops  and  the  matting. 

Lord  Campbell,  C.  J.  I  think  that  we  must  not  be  led 
away  by  a  conjecture  as  to  the  intention  of  the  parties  to  give  a 
construction  to  the  words  used  which  they  do  not  fairly  bear,  and 
we  must  suppose  that  both  parties  knew  the  meaning  of  the 
words  which  they  used.  If  the  words  had  been  "  the  stock  in 
trade  "  only,  the  plaintiff  would  have  been  entitled  to  recover ; 
but  the  words  consisting  of  "  exclude  everjrthing  not  enumerated, 
and  therefore  if  hops  do  not  come  under  the  words  com,  seed, 
hay,  straw,  fixtures,  and  utensils  in  business,"  they  are  excluded. 
It  cannot  be  said  that  they  come  under  any  of  these  words,  and 
therefore  the  verdict  was  right. 

WiQHTMAK,  J.  I  am  of  the  same  opinion.  The  words  "  con- 
sisting of  "  are  words  of  limitation,  and  the  value  of  the  hops, 
which  are  not  included  imder  the  words  used,  cannot  therefore  be 
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recovered  under  the  policy.  If  there  had  been  nothing  on  the 
premises  but  hops,  then  the  case  quoted  might  have  applied. 
But  there  were  other  articles  there,  to  which  the  words  referred. 

EbIjB,  J.  We  ought  to  give  an  effect  to  the  words  used,  ac- 
cording to  their  general  acceptation,  and  the  words  of  limitation 
clearly  exclude  hops. 

Cbompton,  J.  I  should  be  anxious  to  give  a  wide  interpre- 
tation to  the  words  of  the  policy,  but  we  cannot  reject  the  words 

consisting  of."  I  cannot  agree  that  if  there  had  been  nothing 
on  the  premises  but  hops,  the  policy  would  have  included  them. 
The  case  cited  would  not  apply,  because  other  things  might  be 
brought  in  from  time  to  time.  However,  as  the  case  stands,  I 
agree  that  the  verdict  was  right.  '  Rule  refu%ed. 


Peobia  Mabine  and  Fibb  Insubance  Company  vs.  David 
Lewis  et  aV^  (Supreme  Court,  IllinoiB,  April  Term,  1857.) 
Proofs  of  Loss.  —  Waiver.  —  Assignment.  —  Force  Pump.  —  What 
Policy  covers.  —  Amount  of  Recovery. 

An  insurance  company  may  waive  imperfections  and  deficiencies  in  the  statemeot  of  loss 
and  proof  required  by  the  policy ;  and  all  objections  to  the  sufficiency  of  proof  will  be 
considered  as  waived  to  everythrag  not  specifically  pointed  out 
Upon  notice,  and  an  accoont  and  proofs  famished  of  loss,  to  an  insarance  company,  all 
objections  that  might  be  bat  are  not  taken,  if  the  company  objects  to  paying,  will  be 
eonsidered  as  waived;  and  only  saoh  objections  can  be  insisted  on  as  were  first  made. 
If  it  is  objected  that  an  assignment  or  change  of  interest  in  the  premises  insured  was  ex- 
ecuted subsequent  to  the  policy,  want  of  consent  must  be  averred,  in  a  plea  to  an  action 
on  the  policy,  or  it  will  be  presumed  that  the  conditions  of  the  policy  were  complied 


Where  the  conditions  of  a  policy  require  that  notice  of  a  loss  shall  be  given  forthwith,'* 

it  will  be  understood  to  require  the  use  of  due  diligence,  and  that  it  shall  be  given  within 

a  reasonable  time  under  the  circumstances. 
If  it  is  represented  that  a  force  pump  is  connected  with  the  building  insured,  and  there  is 

such  a  pump,  but  without  hose,  there  will  be  a  compliance  with  the  condition. 
The  insurance  of  a  starch  manufactory  will  include  fixtures  and  machinery. 
If  a  greater  loas  is  proved  than  the  whole  amount  insured  by  different  policies,  the  party 

insared  will  be  entitled  to  recover  the  full  amount  of  each  policy,  unless  the  recovery 

shall  be  limited,  by  the  policy,  to  only  a  proportion  of  the  loss. 
The  insured  will  be  entitled  to  interest  upon  the  amount  of  loss  proved  within  the  policy 

from  the  time  fixed  for  the  payment,  after  proof  of  loss. 


with. 
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Caeeington  &  Doctghbety  vs.  Cohmeecial  Eiee  akd 


By  the  terms  of  Uie  contract  in  controversy  the  defendants  iteinsured  the  American  Int. 
Co.  of  A.,  upon  the  following  policies  issued  hy  them  "  (a  detailed  statement  of  wbich 
policies  is  embodied  in  the  contract),  ''loss,  if  any,  payable  to  the  atntred  upon  the  same 
terms  and  conditions  as  contained  in  the  original  policies.*'  Held,  that  the  word  **ss- 
snred  "  meant  the  party  reinsured,  and  not  the  party  originally  effecting  insurance. 

By  the  Court,  Boswoeth,  J.  By  the  terras  of  the  contract 
of  November  80,  1854,  the  defendants  reinsure  the  American 
Mutual  Insurance  Company,  of  Amsterdam,  upon  the  following 
policies  issued  by  them  "  (a  detailed  statement  of  which  policies 
is  embodied  in  and  forms  part  of  the  contract),  loss,  if  any, 
payable  to  the  assured  upon  the  same  terms  and  conditions,  and 
at  same  time,  as  contained  in  the  original  policies.  Reinsured 
from  November  80,  1854,  twelve  o'clock  at  noon,  to  the  expira- 
tion of  the  policy." 

If  the  word  assured, as  used  in  this  contract,  means  the 
party  reinsured,  the  present  plaintifb  have  no  interest  in  the  con- 
tract, and  no  right  to  maintain  an  action  upon  it.  Assuming 
the  word  assured,"  as  there  used,  to  have  that  meaning,  and  the 
contract  to  be  valid,  the  plaintifb  must  look  to  the  American 
Mutual  Insurance  Company  alone,  and  to  its  assets,  which  have 
and  may  come  to  the  hands  of  its  receiver,  for  indenmity. 

They  have  no  lien  upon  the  contract  in  question,  nor  right  to 
the  moneys  which  the  defendants  may  pay  under  it.  Such 
moneys,  when  paid,  will  form  part  of  the  assets  of  the  company 
which  insured  them,  and  the  plaintiffs  must  be  paid  pro  rata 
with  its  other  creditors.  These  propositions  are  so  well  settled, 
that  it  is  unnecessary  to  do  more  than  refer  to  the  cases  which 
have  determined  them :  Sone  et  oL^  Receivers^  ^e.  v.  The  Mui. 
Safety  Ins.  Co.  1  Sand.  187  ;  aflBrmed  by  the  court  of  appeals, 
2  Coms.  235  ;  2  1  Amould  on  Ins.  288,  §  119 ;  Parsons  on  Mer- 
cantile Law,  514,  §  iv. 

The  contract  of  the  80th  of  November,  according  to  the  view 
taken  of  it  by  the  complaint,  is  one  by  which  the  defendants 

agreed,  in  substance,  to  assume,  and  did  thereby  assume,  the 

1  1  Bosw.  152.  s  Ante,  vol  2,  p.  579. 


MaEINE  iNSXmANTCB  Co.^ 
(Superior  Court,  New  York,  April,  1857.) 
Iteinsurctnce. 
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liabilities,  oontracts,  and  agreements  of  the  said  American  Mutual 
Insurance  Company  in  the  said  policy  created  and  contained ; 
and  promised  and  agreed  to  pay  the  loss,  if  any,  under  the  said 
policy,  to  the  plaintiffs,"  &c. 

The  complaint,  howeyer,  also  ayers,  that  on  or  about  the  80th 
of  July,  1865,  the  said  American  Insurance  Company  released 
and  assigned  to  the  said  plaintiffs  all  the  daim  and  demand  of 
the  said  American  Insurance  Company  against  the  said  defend- 
ants, by  reason  of  the  premises,  of  which  the  said  defendants 
had  notice.    These  allegations  are  put  in  issue  by  the  answer. 

There  is  no  eyidence  in  support  of  the  fact  of  such  an  assign- 
ment, and  lliere  could  not  well  be  any,  as  such  corporation  had 
been  dissolyed  long  prior  to  the  80th  of  July,  1855.  If  the 
word  "  assured  "  does  not  mean  the  party  reinsured,"  and  that 
party  only,  then  it  includes  and  embraces  not  only  the  plaintiffs, 
bat  also  nineteen  other  indiyiduals  and  firms.  By  the  contract 
of  reinsurance,  the  defendants  took  upon  themselyes  the  risks 
which  the  corporation,  reinsured,  had  incurred,  by  issuing  twenty 
separate  and  distinct  policies.  The  chief  justice  must  haye  sup- 
posed that  the  word  assured,"  as  used  in  the  contract  in  question, 
was  a  word  of  clear  import  and  obyious  application,  and,  for  that 
reason,  excluded  eyidence  offered  to  show,  that  by  it  the  defend- 
ants and  the  agent  of  the  other  contracting  party  understood  and 
inlended  it  to  apply  to  the  persons  named  as  the  assured  in  the 
original  policies.    The  contract  is  one  of  reinsurance. 

The  risks  incurred  by  the  American  Mutual  Insurance  Com- 
pany, by  the  particular  policies  which  it  had  preyiously  issued, 
were  the  subjects  of  the  contract  By  the  yery  terms  of  the 
contract,  the  latter  company  Were  reinsured  "  upon  the  following 
policies  issued  by  them,"  and  were  properly  and  truly  named  in 
it,  as  the  assured."  They  were  as  truly,  in  fact  ajid  in  law, 
the  assured,"  within  the  meaning  of  that  word,  as  used  in  that 
contract,  as  were  the  plaintiffs,  in  the  policy  issued  to  them  by 
the  American  Mutual  Insurance  Company.  To  treat  it  as  made 
for  the  benefit  of  the  original  assured,  and  proyiding  that  the 
loss,  if  any,  should  be  paid  to  them,  so  as  to  giye  them  a  right  to 
recoYer  the  amount  of  the  loss,  and  retain  the  money  for  their 
own  indemnity,  is  in  effect  making  it  a  double  insurance,  rather 
than  a  contract  of  reinsurance.  If  a  contract  of  reinsurance,  the 
fruits  of  the  contract  belong  solely  to  the  party  reinsured,  and 
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must  be  distributed  by  the  receiver,  as  part  of  its  general  assets, 
and  in  the  same  manner  as  the  other  assets  of  the  insolvent 
corporation. 

U  it  is  a  contract,  by  virtue  of  which  the  original  assured  may 
recover  in  their  own  names,  and  retain  for  their  exclusive  indem- 
nity, the  moneys  which  the  defendants  are  liable  to  pay,  then  it 
possesses  none  of  the  elements  of  a  contract  of  reinsurance.  To 
give  it  such  a  construction,  is  not  only  varying  its  clear  legal  im- 
port, but,  in  our  opinion,  its  express  terms. 

Any  parol  evidence  offered  to  produce  that  result  should  be 
excluded.  1  Sand.  S.  C.  R.  151, 152.  In  the  case  of  Hone  et  al.^ 
Receivers^  v.  The  Mut.  Safety  Ins.  Co.  1  Sand.  188-9,  the  contract 
of  reinsurance  was  the  usual  printed  form  of  a  fire  policy,  with 
no  change,  except  the  insertion  in  writing  of  the  prefix  re  before 
the  word  insure  in  the  commencement  of  the  instrument.''  By  it, 
citing  its  words,  the  said  company  do  thereby  promise  and  agree 
to  make  good  unto  the  said  insured,  their  executors,  administrators, 
and  assigns,"  &c.  That  contract,  being  by  its  terms  one  of  rein- 
surance, the  court  refused  to  receive  parol  evidence,  varying  its 
legal  import  as  such. 

We  think  it  quite  clear,  that  even  assuming  the  contract  to  be 
valid,  it  is  one  in  which  the  plaintiffs  have  no  interest,  and  there- 
fore one,  upon  which  no  action  can  be  maintained  in  their  names 
as  plaintiffs.  This  presents  a  case  of  an  entire  failure  to  prove, 
in  substance  or  legal  effect,  the  averments  contained  in  the  com- 
plaint as  the  basis  of  a  cause  of  action  in  favor  of  the  present 
plaintiffs.  Code,  §  171 ;  Mason  v.  Morewood^  5  Sand.  557. 
These  views,  if  sound,  render  it  unnecessary  to  determine  the 
question  whether  the  contract  is  obligatory  upon  the  defendants. 

The  contract,  by  its  terms  and  in  legal  effect,  is  one  between 
two  corporations.  One  of  them,  the  party  reinsured,  was  dis- 
abled from  contracting  by  an  order  of  the  supreme  court  made 
prior  to  the  date  of  the  contract.  That  order  enjoined  and  re- 
strained that  corporation,  and  each  and  every  of  its  officers,  ^  from 
exercising  any  of  its  corporate  franchises,"  and  sequestrated  its 
effects,  and  continued  it  in  existence  so  far  only  as  "  might 
("  may)  be  necessary  to  enable  the  receiver  to  be  appointed,"  ftc 

and  for  no  other  purpose  whatever,"  and  declared  that  for  all 
other  purposes,  when  the  above  specified  objects  shall  be  at- 
tained, the  said  corporation  be,  and  is  hereby,  dissolved." 
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Whether  the  receiver,  at  his  election,  with  or  without  an  order 
of  the  court,  is  competent  to  adopt  and  ratify  the  contract,  and 
enforce  it  against  the  defendants,  is  a  question  which  does* not 
now  arise. 

We  think  it  quite  evident,  that  neither  the  corporation  nor 
any  of  its  officers,  subsequent  to  the  order  of  the  27th  of  Novem- 
ber, could  make  any  contract  which  would  bind  the  corporation 
as  such,  or  on  which  any  claim  could  be  established,  creating  a 
right  to  have  it  satisfied  out  of  its  assets. 

The  contract  was  made  by  its  agent  and  the  defendants,  upon 
a  mutual  mistake  as  to  the  continuing  capacity  of  the  reinsured 
corporation  to  make  a  contract.  Whether  the  defendants,  after 
having  received  the  whole  consideration  of  the  contract,  and  con- 
tinuing to  retain  it,  can  be  made  liable  to  any  party  by  reason  of, 
and  upon  the  contract,  we  are  not  disposed  to  discuss,  having  come 
to  the  conclusion  that  the  plaintiffs  have  given  no  evidence  in 
support  of  the  all^ations,  that,  by  the  terms  of  the  contract,  the 
loss,  if  any,  was  to  be  paid  to  them,  and  that  all  the  interest  of 
the  American  Mutual  Insurance  Company  in  it,  as  a  competent 
and  actual  contracting  party,  had  been  assigned  to  the  plaintiffs. 
The  verdict  must  be  set  aside,  and  a  judgment  entered  dismissing 
the  complaint,  under  the  stipulation  giving  that  power  to  the 
court,  and  contained  in  the  printed  case. 


G.  CuBEEB  DuNOAN,  President,  etc,  for  the  benefit  of  George 

Wingfield  &  Co.  v$.  Sun  Mutual  Insubance  Co.^ 

(Supreme  Court,  Louidana,  June,  1857.) 

WJuU  Interests  Policy  cavers. 

If  upon  a  general  survey  of  the  provisions  of  the  policy  and  the  circnmstances  under  which 
it  was  procured,  it  appears  that  the  intention  of  the  company  was  to  insure  for  the  ben- 
efit of  any  person  in  interest,  although  not  named,  the  common  interest  of  the  parties 
ih«n  not  be  defeated  for  the  want  of  technical  or  even  customary  phrases.  If,  on  the 
other  hand,  the  most  natural  construction  of  the  policy  is,  that  the  party  named  as  the 
Mored  only  sought  to  protect  his  own  interest,  the  contract  is  not  to  be  extended  so  as 
to  cover  the  interest  of  a  third  person. 

The  case  is  stated  in  the  opinion. 

Spofpobd,  J.    This  suit  is  npon  a  fire  policy  to  recover  a 
loss  npon  certain  packages  of  wine. 
It  is  brought  by  George  Carrie  Duncan,  in  his  quality  of 
1  19  Louisiana  Annual,  486. 
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president  of  the  New  Orleans  &  Carrolton  Railroad  Compaaj, 
and  the  Jefferson  &  Lake  Pontchartrain  Railroad  Company,  for 
Hie  use  and  benefit  of  George  Wingfield  &  Co.,  against  the  San 
Mutual  Insurance  Company. 

It  is  alleged  that  the  wine  belonged  to  Wingfield  &  Co.,  by 
whom  it  was  deposited  in  iiie  railroad  company's  depot  at  TiToH 
Circle,  in  New  Orleans,  thence  transported  for  hire  in  the  plain- 
tiff's  cars  to  their  depot  or  wharves  on  the  lake  shore,  and  there 
burnt  and  lost. 

The  defendants  contend  that  they  insured  nobody  against  loss 
but  the  railroad  company ;  that  there  is  no  privity  of  contract 
between.  Wingfield  &  Co.,  for  which  reason  that  firm  has  no 
right  of  action  ;  and  that  the  railroad  company  has  no  right  of 
action,  because  it  has  lost  nothing. 

By  the  terms  of  the  policy  the  defendants  covenanted  to  in- 
sure George  CuiTie  Duncan,  president,  &c.,  against  loss  or  damage 
by  fire  or  merchandise,  being  such  as  may  be  placed  in  the  de- 
pots hereinafter  named,  for  conveyance  to  sxid  from  the  city  to 
Lake  Pontchartrain,  to  wit:  on  merchandise  contained  in  the 
depot  at  Tivoli  Circle,  to  the  amount  of  $3,000  ;  on  merchandise 
contained  in  the  depot  at  the  lake  end  of  the  Jefferson  &  Lake 
Pontchartrain  Railroad  to  the  amount  of  |I5,000.  The  risk  in  the 
cars  is  also  to  be  covered  by  this  insurance  to  the  extent  of  the 
amount  of  this  policy,  to  wit :  $8,000,  for  one  year ;  and  the  said 
company  do  hereby  promise  and  agree  to  make  good  unto  the 
said  assured,  their  executors,  administrators,  and  assigns,  all  saoh 
loss  or  damage,  not  exceeding  in  amount  the  sum  hereby  in- 
sured, as  shall  happ^  by  fire  to  the  property,  as  above  specified, 
during  one  year,  &c.,  the  said  loss  or  damage  to  be  estimated  ac- 
cording to  tJie  true  and  actual  value  of  the  said  property  at  the 
time  it  shall  happen,"  &c.,  &c. 

The  usual  condition  is  annexed  to  the  policy,  that  goods  held 
in  trust  or  on  commission  are  to  be  declared  or  insured  as  sudi, 
otherwise  this  policy  will  not  cover  such  property." 

No  such  words  as  for  whom  it  may  concern,"  or  "  in  trust 
for,"  are  employed  in  the  policy.  It  is  true  there  is  nothing 
sacramental  or  indispensable  in  these  ordinary  phrases.  If  upon 
a  gejieral  survey  of  the  provisions  of  the  policy  and  the  cireum- 
stanoes  under  which  it  was  procured,  it  appears  that  the  inten- 
tion of  the  company  was  to  insure  for  the  benefit  of  any  person 


Digitized  by 


Duncan  v.  Sun  Mutttal  Ins.  Co.  12  Louis.  Annual,  486.  198 


What  Interests  Folicj  ooren. 

in  interest,  although  not  named,  the  common  interest  of  the  par- 
ties shall  not  be  defeated  for  the  want  of  technical  or  even  cus- 
tomary phrases.  If,  on  the  other  hand,  the  most  natural  con- 
struction of  the  policy  is,  that  the  party  named  as  assured  only 
sought  to  protect  his  own  interest,  the  contract  is  not  to  be  ex- 
tended so  as  to  cover  the  interest  of  a  third  person.  Thus  it  is 
held  that  a  commission  merchant  who  is  insured  against  loss  by 
fire  upon  "  goods,  as  well  the  property  of  the  insured  as  held  by 
him  on  commission,"  in  a  certain  store,  may  recover  in  his  own 
name  the  value  not  only  of  his  own  goods  destroyed  by  fire,  but 
of  those  of  his  constituents  in  the  same  store.  De  Foreit  v.  Fitl- 
tm  Fire  Ins.  Co.  1  Hall,  100.^ 

But  the  general  rule  is  thus  stated  by  Mr.  Phillips :  "  In- 
surance made  by  a  person  in  his  own  name  only,  without  any 
indication  in  the  policy  that  any  other  is  interested,  can  be  ap- 
plied only  to  his  own  proper  interest  in  the  subject,  or  his 
interest  as  trustee."    1  Phillips  Ins.  §  380. 

la  the  present  case  the  defendants  only  insured  the  railroad 
company  against  loss  or  damage  by  fire  upon  merchandise  in  cer- 
tain of  its  depots  or  on  the  transit  between  them.  It  is  true  the 
policy  does  not  imply  that  the  merchandise  must  necessarily  be- 
long to  the  company.  But  no  matter  to  whom  it  might  belong, 
there  is  nothing  in  the  policy  or  in  the  evidence  to  indicate 
that  the  defendants  intended  to  do  anything  more  than  indem- 
nify the  railroad  company  against  the  loss  or  damage  the  com- 
pany might  sustain  from  the  destruction  or  deterioration  of  such 
merchandise  by  fire.  There  is  nothing  in  the  circumstance  of  a 
railroad  company  taking  out  such  a  policy  to  lead  the  under- 
writers to  suppose  that  the  company  sought  anything  more  than 
its  own  protection.  There  is  no  aU^ation  or  proof  of  a  usage 
of  railroad  companicQ  to  insure  for  the  benefit  of  their  customers, 
nor  of  a  contract  with  Wingfield  &  Co.,  or  instructions  from 
them  to  insure,  nor  of  a  payment  of  this  loss  by  the  plaintiff  to 
Wingfield  &  Co.,  nor  even  of  a  liability  to  pay  it,  or  an  under- 
taking on  its  part  to  warrant  against  all  losses  by  fire. 

On  the  other  hand,  that  the  company  might  have  an  insurable 
interest  in  goods  intsusted  to  it  by  bailors  for  transportation  is 
clear.  The  doctrine  upon  this  subject  is  well  stated  by  Mr.  An- 
gell  in  his  Treatise  on  Fire  and  Life  Insurance,  §  77 :     An  in- 

1  AnU,  ToL.  I,  p.  S9S. 
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land  carrier  will,  in  general,  have  an  insurable  interest  and  a 
right  to  provide  an  indemnity  against  such  accidents  to  the  prop- 
erty placed  in  his  hands,  as  will  render  him  liable  under  his  con- 
tract. Thus,  it  was  held  that  common  carriers  along  the  line  of 
a  canal  had  an  insurable  interest  to  the  fuU  value  of  all  the 
goods  placed  in  their  hands  which  they  might  protect  under  the 
general  words  of  insurance  ordinarily  employed.*'  But  in  the 
following  section  of  the  same  treatise  it  is  shown  that  the  prac- 
tice is  to  allege  that  the  goods  intrusted  to  him  as  a  common 
carrier  were  consumed  by  fire,  and  that  the  assured  thereby  be- 
came liable  to  pay  to  the  respective  owners  a  sum  equal  to  that 
named  in  the  policy. 

It  was  remarked  by  Mr.  C.  J.  Jones,  in  the  case  of  De  Fore$t 
V.  Fidton  Fire  Jnaurance  Co.^  already  cited  from  Hall's  Reports, 
that  "  a  carrier  may  insure  the  goods  he  contracts  to  carry  ;  yet 
he  has  neither  the  legal  title  nor  the  beneficial  interest  in  them ; 
but  he  is  responsible  for  their  loss.  His  insurance  is  upon  the 
goods  ;  yet  his  indemnity  is  against  the  consequences  of  his  Im- 
plied guaranty  for  their  safe  carriage,  and  not  against  the  loss  or 
deterioration  of  the  property  by  the  perils  insured  against." 

As  the  interest  of  Wingfield  &  Co.  in  the  wine  was  not  cov- 
ered by  the  policy  in  this  case,  even  by  implication,  it  follows 
that  the  railroad  company  is  the  real  plaintiff.  This  was  also 
asserted  by  counsel  representing  that  side,  on  the  oral  argument, 
and  as  the  company  did  not  own  the  wine,  it  should  show  some 
loss  or  liability  of  its  own  on  account  of  fire  to  authorize  a  re- 
covery ;  for  the  insurance  only  promised  to  indemnify  the  com- 
pany for  its  own  loss  or  damage  by  fire. 

The  testimony  is  that  a  burning  steamboat  came  suddenly 
against  the  wharf  where  the  goods  were  deposited,  and  set  them 
on  fire,  and  that  it  was  impossible  to  save  them.  So  far  as  the 
evidence  goes  in  this  case,  this  would  seem  to  haye  been  an  acci- 
dental calamity  beyond  the  control  of  the  company  or  its  ser- 
vants. And  the  Article  2725  of  our  Civil  Code  declares  that 

carriers  and  watermen  may  be  liable  for  the  loss  or  damage  of 
the  things  intrusted  to  their  care,  unless  they  can  prove  that  sud) 
loss  or  damage  has  been  occasioned  by  accidental  or  uncontrol- 
lable events." 

As  there  is  neither  allegation  nor  proof  that  the  railroad  com- 
pany, which  alone  was  insured,  has  sustained  any  loss  or  incurred 
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any  liability  to  Wingfield  &  Co.,  or  any  other  person,  by  reason 
ot  the  destruction  of  the  wine  which  belonged  to  Wingfield  & 
Co.,  there  must  be  judgment  of  nonsuit. 

It  is  therrfore  ordered  and  decreed^  that  the  judgment  of  the 
district  court  be  avoided  and  reversed,  and  that  there  be  judg- 
ment against  the  plaintiff  as  in  case  of  nonsuit,  he  paying 
costs  in  both  courts. 


Gto.  W,  HaujOGK  v9.  The  Commbbcial  Insurance  Com- 
pany.^ 

(Supreme  Coort,  New  Jersey,  June  Term,  1857.) 
Contract  hy  Letter.  —  When  complete. 

The  acceptance  of  a  proposal  to  insore  for  the  premium  offered  is  the  completion  of  the 
negotiation  ;  and  after  the  policy  has  been  forwarded  to  the  agent  of  the  company  for 
delireiy,  the  contract  cannot  be  rescinded  withoat  the  oons^t  of  the  insnred. 

If  the  premium  is  tendered  to  the  agent  when  application  for  insurance  is  made,  and  he 
does  not  receive  it,  but  says  he  will  consider  it  as  paid,  and  authorizes  the  applicant  to 
keep  the  money  until  the  policy  arrives,  the  contract  will  be  as  binding  upon  the  com- 
paoy  as  if  the  money  was  actuidly  paid  to  the  agent. 

If  an  insurance  company  take  a  risk  to  commence  previous  to  the  date  of  the  policy,  and 
the  property  is  destroyed  before  the  policy  is  actually  executed  and  delivered,  and  there 
is  no  fraud  or  concealment  by  the  party  insured,  the  company  will  be  as  much  bound  as 
if  the  loss  occurred  after  the  policy  was  delivered. 

A  contract  arises  when  an  overt  act  is  done  intended  to  signify  an  acceptance  of  a  proposi- 
tion, whether  such  overt  act  comes  to  the  knowledge  of  the  proposer  or  not ;  and  unless  a 
proposition  is  withdrawn,  it  is  considered  as  pending  until  accepted  or  rejected,  provided 
the  answer  is  given  in  a  reasonable  time. 

The  case  sufficiently  appears  in  the  opinion. 

Vbkdenduegh,  J.  G.  W.  Breck  was  the  agent  of  the  de- 
fendants at  Bath,  New  York,  to  make  surveys,  receive  proposals 
for  insurance,  and  receive  premiums  on  risks  accepted  by  the 
company,  but  was  not  authorized  to  make  insurances  or  issue  pol- 
icies. The  proposals  for  insurance  were  sent  by  him  to  the  com- 
pany at  Jersey  City,  and  if  accepted  by  them,  the  policies  were 
to  be  sent  to  him  to  deliver. 

On  the  2d  of  March,  1855,  the  plaintiff  applied  to  him  to  in- 
sure his  building  in  Bath,  for  one  year  from  tiie  10th  of  March, 
for  $1,200.  Breck  made  the  survey,  and  told  him  what  the  pre- 
mium would  be.  The  plaintiff  thereupon  offered  the  premium 
to  Breck,  who  said  he  would  consider  it  as  paid,  but  woiJd  leave 
it  with  the  plaintiff,  who  was  a  banker  and  with  whom  he  kept 
his  account,  until  the  policy  arrived,  when  he  would  call  and  get 
the  money.    The.  application  was  signed  by  the  plaintiff,  and 
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with  the  survey  attached,  was  sent  by  Breck  to  the  company,  on 
the  2d  or  3d  of  March.  The  defendants  deferred  acting  on  the 
application  until  the  secretary  could  procure  a  map  of  Bath,  re- 
ferred to  by  Breck. 

On  the  13th  of  March,  between  ten  and  twelve  A.  M.,  the 
map  having  been  received,  a  policy  was  filled  up  on  said  building, 
insuring  it  from  the  10th  of  March  for  one  year,  signed  by  the 
proper  officers,  and  mailed  at  Jersey  City,  directed  to  Breck  at 
Bath,  which  by  due  course  of  mail  would  have  reached  him  on 
the  14th  of  March,  but  which,  owing  to  the  snow,  did  not  until 
the  16th  of  March.  At  the  same  time  that  Breck  received  the 
policy  he  also  received  a  telegraphic  dispatch,  dated  the  15th 
March,  as  follows :  Risk  not  taken  when  burnt.  Return  pol- 
icy when  received." 

Accompanying  th^  policy  was  also  a  letter  from  the  secretary, 
of  the  tenor  following :  Office  of  the  Commercial  Insurance 
Company,  No.  3  Montgomery  St.,  Jensey  City.  March  13th, 
1855.  Messrs.  Breck  and  Sawyer,  esq'rs,  Bath,  N.  Y.  Dear 
sirs,  —  Your  application  on  G.  W.  Hallock's  saloon  has  been 
held  under  advisement  till  we  could  procure  a  copy  of  the  map 
of  which  you  speak  in  your  letter.  We  do  not  look  on  it  as  a 
very  desirable  risk,  but  nevertheless,  as  the  rate  seems  a  fair  one, 
we  inclose  a  policy,  relying  very  much  on  your  representation  in 
regard  to  the  good  character  of  the  occupant.  Inclosed  please 
find  policy  No.  1054,  for  $1,200,  premium  |24.  Respectfidly, 


On  the  16th  March,  after  the  policy  arrived,  the  plaintiff  ten- 
dered the  premium  in  gold  to  Breck,  and  demanded  the  policy. 
Breck  accepted  the  money,  because  he  had  refused  to  accept  it 
when  the  application  was  made,  and  considered  it  on  deposit, 
meaning  to  put  the  plaintiff  in  the  same  situation  as  if  he  had  re- 
ceived it  on  the  2d  of  March,  but  refused  to  deliver  the  poUcy 
because  so  directed  by  the  defendants. 

The  building  insured  was  entirely  consumed  by  fire  on  the  13th 
of  March,  at  eight  A.  M.,  about  two  hours  before  the  risk  was  ac- 
cepted or  the  policy  signed.  There  was  a  variance  between  the 
policy  declared  on  and  the  original  in  the  time  of  payment  of  the 
insurance  and  the  name  of  the  officers  who  signed  the  policy. 
The  suit  is  on  the  policy,  and  the  plea  the  general  issue. 

As  to  the  variances,  there  is  no  proof  nor  even  any  allegation 
that  the  defendants  were  misled  by  them  to  their  prejudice,  and 
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they  most  consequently  under  the  4Sd  section  of  the  Act  of  1855 
(Nix.  Dig.  641),  be  deemed  to  be  immaterial. 

The  defendants  submit  two  other  points,  viz. :  — 

First.  That  the  policy  is  void,  because  when  made  the  loss  had 
already  occurred ;  second,  that  the  policy  never  did  become  a 
contract  of  insurance. 

As  to  the  first  point,  the  policy  is  not  dated,  but  it  was  signed 
on  the  13th  of  March  at  noon.  The  fire  happened  about  two 
hours  before.  The  policy,  by  its  express  terms,  insures  the  build- 
ing from  the  10th  of  March,  1855,  at  noon,  to  the  10th  day  of 
March,  1856,  at  noon.  There  is  raised  no  question  of  fraud,  con- 
cealment, or  misrepresentation. 

So  far  as  appears  by  the  case,  when  the  policy  was  signed  both 
parties  were  equally  ignorant  of  the  fire ;  even  if  the  plaintiff 
knew,  and  the  defendants  were  ignorant  of  it,  it  was  so  in  both 
cases  by  a  physical  necessity.  Or  even  if  the  plaintiff  had  known 
of  it,  and  could  have  telegraphed  it  to  the  defendants  in  time 
to  have  reached  them  before  they  signed  the  policy  (neither  of 
which  appears),  he  was,  in  the  circumstances  then  existing,  under 
no  l^al  or  moral  obligation  so  to  do. 

There  can  be  no  doubt  but  that  the  policy,  in  its  terms,  is  pre* 
ciaely  as  both  parties  intended  it  should  be.  The  application 
was  for  insurance  from  the  10th;  the  defendants  had  held  it 
nnder  advisement  from  the  2d  to  the  13th,  thereby  preventing 
the  plaintiff  from  applying  elsewhere,  and  then,  by  express  terms, 
insured  from  the  10th  for  one  year.  They  intentionally  made 
the  year's  risk  commence  from  the  10th.  If  the  fire  had  occurred 
on  the  13th  March,  1856,  instead  of  1855,  under  this  policy  the  de- 
fendants could  not  have  been  held  liable.  When  they  filled  up 
Ae  policy,  they  elected  to  take  the  premium  from  the  10th. 
They  took  their  pay  for  the  very  time  during  which  the  fire  oc- 
curred ;  and  thus  say  now,  in  effect,  this  is  a  very  good  policy  from 
the  10th  to  the  13th,  if  no  fire  occurs,  but  a  void  one  if  there 
does.  The  question,  therefore,  really  is,  is  a  contract  to  insure 
against  fire  from  a  time  past  void  in  law  ? 

No  decision,  or  authority,  or  principle,  sustaining  such  a  doc- 
trine has  been  referred  to  before  us.  It  is  every  day 's  practice  in 
hoth  marine  and  fire  insurance.  A  contract  is  good,  unless  shown 
to  be  i^ainst  good  morals  or  sound  policy.  I  do  not  see  how  this 
contract  contravenes  either,  or  what  difference  in  principle  there 
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can  be  between  insuring  from  a  time  past  and  a  time  to  come. 
Many  cases  will  be  found  recognizing  the  validity  of  sudi  con- 
tracts. Lightbody  v.  North  American  Ins.  Co.  28  Wend.  18;^ 
Perkins  v.  WasMnffton  Jns.  Co.  4  Cow.  645,  665;*  Kohne  v. 
The  Ins.  Co.  of  N.  America,  1  Wash.  C.  0.  R.  98 ;  12  Wheat. 
804;  20  Barb.  475. 

Secondly.  The  defendants  insist  that  the  policy  never  did  be- 
come a  contract  of  insurance ;  that  even  if  the  fire  had  happened 
on  the  14th  of  March,  or  at  any  time  afterwards,  no  action  could 
have  been  sustained  upon  it. 

The  defendants  suggest  three  reasons  why  the  policy  never  be- 
came a  contract :  — 

First.  Because  the  premium  never  was  paid. 

Second.  Because  the  application  of  the  plaintiff  cannot  be  con- 
sidered as  an  existing  offer  when  the  policy  was  signed. 

Third.  Because  the  policy  never  was  delivered. 

Upon  the  first  point  it  is  insisted,  in  the  first  place,  that  on  the 
2d  of  March  Breck  was  not  the  agent  of  the  defendants  to  receive 
the  premium  ;  that  he  was  such  agent  only  after,  and  not  before 
the  risk  had  been  accepted  by  the  company  ;  that  the  acceptance 
of  the  risk  was  a  condition  precedent  to  Breck 's  authority  to  re- 
ceive the  premium. 

One  of  the  conditions  of  the  policy  is,  that  no  insurance  shall 
be  binding  until  payment.  The  premium  must  consequently  be 
paid  either  at  or  before  the  legal  acceptance  of  the  risk.  The 
case,  therefore,  when  it  says  that  Breck  was  the  agent  of  the 
company  to  receive  the  premium  on  risks  accepted,  cannot  mean 
that  he  was  not  authorized  to  receive  until  after  the  risk  was 
accepted ;  because  if  that  were  so,  no  insurance  could  ever  be 
effected  at  all.  When  the  case  says  Breck  was  the  agent  to  re- 
ceive premiums  on  risks  accepted  by  the  company,  it  can  only 
mean  that  he  was  the  agent  to  receive  premiums,  not  absolutely, 
so  as  to  bind  the  defendants  to  accept  the  risk,  but  conditionally, 
provided  the  risk  should  be  accepted.  The  words,  "  upon  risks 
accepted,"  is  applied  in  the  same  sense  to  the  receipt  of  premiums 
as  it  is  to  the  making  of  surveys  and  receiving  proposals.  Breck 
had  no  authority  to  insure,  and  the  case,  by  the  terms  risks  ac- 
cepted,*' meant  to  negative  the  idea  that  he  could  so  receive  pre- 
miums as  to  bind  the  company  to  accept  the  risk.  Breck  was 
authorized  to  receive  the  premium  in  the  same  way  as  the  defend* 
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ants  themselveB  would  receive  it,  with  the  proposals,  before  they 
had  decided  to  take  the  risk,  viz.,  on  deposit  and  conditionally,  so 
as  to  make  the  proposal  perfect  and  so  as  to  leave  nothing  fur- 
to  be  done  by  ihe  applicant,  and  leaving  nothing  to  be  done 
by  the  defendants  to  perfect  the  contract  but  a  simple  election. 
If  they  elected  not  to  accept  the  risk,  the  money  was  not  theirs ; 
it  belonged,  and  must  be  returned  to  the  applicant ;  but  if  they 
elected  to  accept,  it  eo  instanti  was  rightfully  in  their  possession 
and  became  their  property.  As  the  defendants  could  receive 
the  premium  with  the  proposal,  and  as  a  part  of  the  proposal 
to  await  their  election,  so  they  could  and  did  authorize  Breck  to 
reoeive  the  proposal  and  the  premium  to  await  the  result,  and  the 
reception  of  the  premium  by  Breck  was  the  reception  by  them. 

The  defendants  next  insist,  that  if  Breck  was  authorized  to  re- 
ceive the  premium  on  the  2d,  yet  that  he  did  not  in  fact  receive 
it  until  after  countermand. 

The  case  shows  that  the  plaintiff,  when  he  made  his  applica- 
tion, offered  Breck  the  premium,  who  said  he  would  consider  it 
as  paid,  but  would  leave  it  with  the  plaintiff,  who  was  his 
banker,  till  the  policy  arrived,  when  he  would  call  and  get  it. 
Would  it  have  made  the  payment  more  real  if  the  plaintiff  had 
handed  Breck  the  money,  and  Breck  had  deposited  it  with  his 
banker?  The  money  was,  in  l^al  effect,  paid  to  Breck,  and  by 
him  placed  on  deposit.  It  was,  in  contemplation  of  law,  an  actual 
payinent  to  the  company,  as  much  so  as  if  Breck  had  transmitted* 
tiie  money,  as  well  as  the  application,  to  the  company.  But  if 
not  an  actual  payment,  the  defendants  are  estopped  from  saying 
that  it  is  not.  They  must  be  considered  as  doing  what  Breck 
did,  viz.,  saying  to  the  plaintiff,  on  the  2d  of  March,  when  he 
tendered  them  the  money,  we  wiU  consider  it  as  paid.  N.  York 
Central  Ins.  Co.  v.  National  Protection  Im.  Co.  20  Barb.  474.* 

Secondly.  The  defendants  insist  that  the  application,  having 
been  made  on  the  2d  of  March,  and  no  action  having  been  taken 
by  the  defendants  until  the  13th,  we  cannot  consider  the  plaintiff 
as  still  continuing  his  offer  to  the  defendants ;  that  we  are  bound 
to  consider  it  as  withdrawn.  But  why  so  ?  There  is  no  pre- 
tence of  any  express  withdrawal.  The  question  and  the  answer 
can  never,  in  any  case,  be  simultaneous  ;  the  question  must  al- 
ways remain  for  some  length  of  time  with  the  one  to  whom  it  is 
put,  and  abide  the  answer.    In  every  negotiation,  whether  by 
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telegraph,  by  letter,  or  by  word  of  mouth,  the  application  and  the 
answer  can  never  be  at  the  same  precise  instant.  The  applica- 
tion most  wait  upon  the  answer.  If  the  application  is  considered 
to  be  withdrawn  as  soon  as  made,  no  two  minds  ever  could  meet 
upon  any  proposition.  The  aggregatio  mentium  never  could  take 
place.  In  all  cases,  the  application  is  construed  to  stand  until 
the  contrary  appears ;  until  it  is  either  withdrawn  or  answered. 
Pothier  Traite  du  Contrat  du  Vente,  p.  1,  §  2,  art.  8,  No.  32 ; 
Mactier  v.  Frith,  6  Wend.  103. 

But  here  the  plaintiff  avers  the  application  to  be  still  standing. 
The  defendants  treat  it  as  still  before  them  on  the  13th  of  March, 
by  accepting  it,  and  making  out  the  policy.  We  must  therefore 
treat  it  as  the  parties  treat  it,  as  still  at  noon  on  the  13th  of 
March  a  standing  and  valid  offer  by  the  plaintiff  to  the  defend- 
ants. 

Thirdly.  The  defendants  contend  that  the  policy  never  was 
delivered,  so  as  to  make  it  a  living  contract.  But  it  appears,  by 
the  case,  that  the  contract  to  insure  was  complete  before  they 
mailed  the  policy  to  Breck.  Their  telegraphic  dispatch,  dated 
on  the  15th  of  March,  says,  "  Risk  not  taken  when  burnt ;  return 
policy  when  received."  This  necessarily  implies  that  the  risk 
was  taken,  but  taken  after  the  fire.  Breck  had  no  authority  to 
insure.  After  the  proposals  were  accepted  by  the  company,  they 
made  out  the  policies,  and  sent  them  to  Breck  to  deliver  ;  so  that 
it  appears,  by  the  case,  that  before  they  mailed  the  policy  to 
Breck,  they  must  have  received  the  premium  and  accepted  the 
risk,  and  thus  completed  the  contract  to  insure.  If  the  case  had 
gone  no  further,  and  no  policy  had  ever  been  made  out,  it  is  well 
settled  that  the  plaintiff  could  have  sued  them  upon  this  contract 
at  law  or  forced  from  them  a  policy  in  equity.  Perkins  v.  Wash- 
ington Ins,  Co.  4  Cow.  660  ;  ^  Hamilton  v.  Lycoming  Ins.  Co.  6 
Barr,  339  ;2  Angell  on  Fire  Ins.  §§  34, 47 ;  Union  Mvtual  v.  Com- 
mercicd  Mutual,  Law  Reporter,  March,  1856,  p.  610. 

Under  these  circumstances,  a  policy  drawn  up  and  signed  by 
the  proper  officers  wants  no  further  delivery.  It  is  a  vital  policy 
as  soon  as  signed,  becomes  instantly  the  property  of  the  insured, 
and  is  held  by  the  insurer  for  his  use.  Ang.  on  Fire  Ins.  §§  31, 
33 ;  Pirn  v.  Reid,  6  Man.  &  Grang.  1 ;  ^  Kohne  v.  Ins.  Co.  1 
Wash.  C.  C.  R.  93. 

1  AnU,  Tol.  1,  p.  148.  «  Ante,  vol.  2,  p;  542. 

•  lb.  p.  245. 


Digitized  by 


Hallock  v.  The  Commercial  Ins.  Co.  2  Dutcher,  268.  201 


Contract  by  Letter.  —  When  complete. 

But  here  were  further  acts  of  delivery  of  the  policy.  It  was, 
on  the  13th  of  March,  mailed  and  sent  to  Breck,  to  deliver  to 
the  plaintiff.  This  was  sending  it  to  the  plaintiff  by  Breck. 
Bieck  and  the  mail  were  only  the  vehicles  to  carry  it  to  him. 
It  was  the  same  thing  as  if  mailed  or  sent  directly  to  the  plain- 
tiff. The  defendants  suggest,  in  answer,  that  Breck  was  their 
agent,  and  that,  by  sending  it  to  him,  they  did  not  part  with  the 
possession  of  the  policy,  and  that  they  only  gave  authority  to 
Breck  to  deliver,  which  they  could  and  did  revoke  before  actual 
delivery.  But  when  they  mailed  the  policy  to  Breck  to  deliver, 
they  did  not  constitute  him  their  agent  to  receive  or  keep  it  fpr 
them,  nor  to  retain  it  as  their  agent.  He  was,  in  that  regard, 
no  agent  of  theirs ;  he  had  nothing  further  to  do  for  them.  By 
sending  him  the  policy  to  deliver,  they  made  Breck  trustee  for 
the  plaintiff ;  they  made  it  a  deposit  with  Breck  to  the  credit  of 
the  plaintiff.  It  was  a  delivery  to  Breck  to  deliver  to  the  plain- 
tiff, which  was  a  good  delivery  to  the  plaintiff.  Shep.  Touch. 
58.  This  is  not  a  question  of  the  authority  or  acts  of  an  agent ; 
but  whether  the  defendants,  by  sending  the  policy  to  Breck  to 
deUver,  did  an  overt  act  intended  to  signify  that  the  policy  should 
have  a  present  vitality.  Thir  certainly  was  such  an  act.  With- 
out any  further  interference  on  their  part,  it  would  have  resulted 
m  actual  delivery  to  the  plaintiff.  It  was  intended  to  signify  to 
the  plaintiff  not  only  that  the  policy  was  a  present  contract,  but 
to  effect  an  actual  delivery  of  it  to  him.  Kentucky  Mutual  Ins. 
Co.  V.  Jmks,  5  Porter  (Ind.)  R.  96  ;  5  Barr,  839  ;  9  How.  390. 

Suppose  the  defendants  had  retained  the  policy,  and  had  merely 
told  Breck  to  tell  the  plaintiff  that  they  held  the  policy  subject 
to  the  plaintiff's  order,  would  they  not  have  been  deemed  as  hold- 
ing the  policy  for  the  plaintiff  ? 

The  defendants  next  suggest  that  the  plaintiff  was  ignorant  of 
their  acceptance  of  the  risk,  of  their  making  out  and  mailing 
the  policy  to  Breck  until  after  they  had  countermanded  its  deliv- 
ery, and  that  the  aggregatio  mentium  could  not  take  place  until 
after  the  acceptance  of  the  proposition  by  the  defendants  came  to 
the  plaintiff's  knowledge,  and  that  before  that  the  defendants  had 
changed  their  own  minds,  so  that  in  fact  it  never  did  take  place, 
and  that  consequently  there  was  no  legal  delivery  of  this  policy. 

This  involves  the  more  general  question,  does  a  contract  arise 
when  an  overt  act  is  done  intended  to  signify  the  acceptance  of 
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a  specific  proposition,  or  not  until  that  overt  act  comes  to  the 
knowledge  of  the  proposer  ?  This  question  may  arise  upon  every 
mode  of  negotiating  a  contract,  whether  the  parties  be  in  each 
other's  presence  or  not.  First  comes  the  mental  resolve  to  accept 
the  proposition ;  but  the  law  can  only  recognize  an  overt  act. 
Whether  that  act  be  a  word  spoken,  a  tel^raphic  sign,  or  a  letter 
mailed,  some  interval  of  time,  more  or  less  appreciable,  must  in- 
tervene between  the  doing  of  the  act  and  its  coming  to  the  knowl- 
edge of  the  party  to  whom  it  is  addressed.  In  the  mean  time, 
what  is  the  condition  of  affairs  ?  is  it  a  contract  or  no  contract  ? 
If  the  bidder  does  not  see  the  auctioneer's  hammer  fall ;  if  the 
article  written  for  and  sent  never  arrives ;  if  the  verbal  answer, 
when  the  parties  are  in  each  other's  presence,  is  in  a  foreign 
tongue,  or  by  sudden  noise  or  distraction  is  not  heard;  if  the 
telegraphic  circuit  is  broken  ;  if  the  mail  miscarries  ;  if  the  word 
spoken  or  the  letter  sent  is  overtaken,  and  countermanded  by  the 
electric  current,  is  there  no  contract  ?  In  the  progress  of  the 
negotiation,  at  what  precise  point  of  time  does  mind  meet  mind, 
does  (he  contract  spring  into  life  ? 

Upon  this  subject,  with  respect  to  negotiations  conducted  by 
written  communications,  there  has  been  some  variety  of  decision ; 
but  it  appears  to  me  that  the  weight  of  authority,  as  well  as 
reason  and  necessity,  admit  of  but  one  solution. 

The  meeting  of  two  minds,  the  aggregatio  mentium  necessary 
to  the  constitution  of  every  contract,  must  take  place  ei>  instanti 
with  the  doing  of  any  overt  act  intended  to  signify  to  the  other 
party  the  acceptance  of  the  proposition,  without  r^ard  to  when 
that  act  comes  to  the  knowledge  of  the  other  party  ;  everytliing 
else  must  be  question  of  proof,  or  of  the  binding  force  of  the  con- 
tract by  matters  subsequent.  The  overt  act  may  be  as  various 
as  the  form  and  nature  of  contracts.  It  may  be  by  the  fall  of 
the  hammer,  by  words  spoken,  by  letter,  by  telegraph,  by  remit- 
ting the  article  sent  for,  by  mutual  signing  or  by  delivery  of  the 
paper,  and  the  delivery  may  be  an  act  intended  to  signify  tihat 
the  instrument  shall  have  a  present  vitality.  Whatever  the  form, 
the  act  done  is  the  irrevocable  evidence  of  the  aggregatio  m^n- 
tium  ;  at  that  instant  the  bargain  is  struck.  The  acceptor  can 
no  more  overtake  and  countermand  by  telegraph  his  letter 
mailed,  than  he  can  his  words  of  acceptance  after  they  have  is- 
sued from  his  lips  on  their  way  to  the  hearer.    If  the  two  minds 
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do  not  meet  eo  instanti  with  the  act  signifying  acceptance,  when 
can  they,  in  the  nature  of  things,  ever  approach  each  other  more 
closely  ?  The  defendants  say,  when  the  act  of  acceptance  comes, 
to  the  knowledge  of  the  other  party.  But  this  knowledge  would 
be  a  fact  without  any  force,  unless  we  suppose  in  the  proposer  a 
power  still  of  electing  not  to  accept  the  acceptance.  But  if  we 
do  this,  it  is  apparent  that  the  negotiation  is  yet  precisely  in  the 
same  stage  of  development  it  was  in  when  the  first  proposition 
was  waiting  upon  the  first  answer. 

The  notion  that  there  is  no  contract  until  the  acceptance  comes 
to  the  knowledge  of  the  other  party,  proceeds  upon  the  ground, 
in  the  first  place,  that  the  proposal  has  been  withdrawn  or  lost 
its  force,  which  is  against  the  intent  of  the  parties  and  the  neces- 
sities of  the  case  ;  and  in  the  second  place,  upon  the  ground  that 
the  answer  is  conditional,  whereas  we  suppose  it  to  be  absolute. 
We  suppose  the  acceptor  to  say  not  simply  I  agree,  but  to  say  I 
agree  if  you  do,  which  requires  an  answer  from  the  proposer ;  so 
that  the  minds  do  not  meet  till  he  answers.  But  in  th^  mean 
time  the  acceptor  may  have  changed  his  mind,  and  for  tl\e  same 
reason  as  before,  there  is  no  bargain  until  this  last  answer  comes 
to  the  knowledge  of  the  other  party  ;  and  so,  upon  this  theory, 
it  must  go  on  0(2  infinitum  without  the  possibility  of  the  aggre- 
gatio  mentium  ever  taking  place.  There  is  in  fact  no  difference 
between  the  acceptance  of  a  proposition  by  word  of  mouth  and  a 
letter  stating  an  acceptance.  In  the  one  case  it  is  articulate 
sounds  carried  by  the  air ;  in  the  other,  written  signs,  carried  by 
the  mail  or  by  telegraph..  The  vital  question  is,  was  the  inten- 
tion manifested  by  any  overt  act,  not  by  what  kind  of  messenger 
it  was  sent.  The  bargain,  if  ever  struck  at  all,  must  be  eo  in- 
9tanti  with  such  overt  act.  Mailing  a  letter  containing  an  ac- 
ceptance, or  the  instrument  itself  intended  for  the  other  party,  is 
certainly  such  an  act.  Adams  v.  Lindselly  1  Bam.  &  Aid.  681 ; 
Dunlop  V.  SigginSy  1  House  of  Lords  Cases,  881 ;  Duncan  v. 
TopAam,^  8  C.  B.  225 ;  Potter  v.  SaunderSj  6  Hare,  1 ;  Tayloe  v. 
M^chants^  Ins.  Co.  9  How.  890 ;  Hamilton  v.  Lycoming  Jns. 
Co.  5  Barr,  839 ;  Vasser  v.  Camp.  14  Barb.  841 ;  Mactier  v. 
Frith,  6  Wend.  108 ;  Kentucky  Mutual  Ins.  Co.  v.  Jenks,  6 
Porter's  (Ind.)  R.  96.  This  last  case,  in  all  its  essential  features, 
is  identical  with  the  one  before  us. 

The  only  English  case  sustaining  the  defendants  in  their  view, 
that  I  have  seen,  is  that  of  Cooke  v.  Oxley^  8  Term  R.  658, 
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which,'^  it  will  be  perceired  by  the  above  references,  has  been 
effectually  overruled  in  their  courts.  . 

,  In  the  State  of  New  York,  the  case  of  Maetier  v.  Frith^  1  Paige, 
434,  was  reversed  in  their  court  of  errors  by  a  very  large  vote 
(6  Wend.  Ill),  and  the  doctrine  sustained  as  contended  for  by 
the  plaintiff. 

The  only  other  American  case  on  this  side  of  the  question  is 
that  of  McCulloch  v.  The  JEagle  Ins.  Co.  1  Pick.  278.  This  last 
is  against  the  whole  current  of  authorities  both  in  England  and 
in  this  country,  and  appears  to  me  requires  for  the  creation  of  a 
contract  a  fact  without  significance,  or  a  condition  that  would 
render  its  creation  impossible. 

Let  judgment  be  entered  on  the  verdict  for  ihe  plaintiff. 

See  note  to  Thayer  y.  Middleaex  Ira,  Co,,  ante,  Yol.  1,  p.  388. 


Robert  L.  Tclton  vs.  Hamilton  Fieb  Insxjbancb  Co.^ 
^Superior  Court,  New  York  City,  June,  1857.)  Theft. 

The  ordimuy  fire  policy  covers  losses  by  theft  daring  the  progress  of  a  fire  in  the  insoied 

building. 


John  Emtner  vs.  Cincinnati  Equitablb  Instjbance  Co.* 

(Superior  Court,  Cincinnati,  June  Term,  1857.) 
Fire  Beat. 

Where  the  premises  insured  were  described  as  a  warehotue,  and  were  subsequently  used  as 
a  candy  manufactory ^  in  which  ^re  heat  was  necessarily  employed,  and  the  policy  was  is- 
sued by  a  mutual  insurance  company,  whose  deed  of  settlement  contained  a  provisioo, 
"that  no  policy  shall  be  so  construed  as  to  extend  to  any  house  or  shop  where  tny 
trade  or  business  is  carried  on  that  requires  the  use  of  fire  heat,  unless  the  same  be  men- 
tioned in  the  policy,  and  a  proportionable  deposit  p>aid,  to  be  agreed  upon  with  the  direc- 

-  tors/*  and  by  the  act  of  incorporation  the  insured  becomes  a  member  of  the  compsoT, 
subject  to  all  the  restrictions  of  the  deed  of  settlement.  Parol  proof  that  at  the  time  the 
insurance  was  effected,  the  insured  notified  the  officers  and  agents  of  the  company  of  the 
intended  use  of  the  premises,  who  knew  that  fire  heat  would  necessarily  be  used  io  the 
manufactory,  is  not  sufficient  proof  of  an  agreement  for  an  insurance  to  cover  that  con- 
tingency, to  entitle  the  insured  to  a  reformation  of  the  policy  so  as  to  cover  the  loss,  the 
premium  actually  charged  and  paid  being  that  proportioned  only  to  the  ordinaiy  risks 
upon  a  warehouse. 

Spboial  tbbm.  On  motion  by  plaintiff  for  a  judgment  on 
the  yerdict,  and  motion  by  defendant  for  a  new  triaL 

The  facts  are  sufficiently  stated  in  the  opinion. 

Stobbb,  J.  The  jury,  to  whom  the  questions  of  fact  were  re- 
ferred, have  returned  a  general  verdict  for  the  plaintiff,  and  found 

1  1  Boew.  867.  «  1  Disney,  412. 
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sabstantially  in  the  affirmative  upon  the  question  specially  sub- 
mitted to  them  by  the  court, 

The  plaintiff  asks  for  judgment,  and  the  defendant  moves  for 
•a  new  trial. 

Two  questions  were  presented,  and  very  naturally  arose  upon 
Ae  pleadings,  there  being  two  causes  of  action  stated  in  the  peti- 
tion ;  one  upon  a  policy  of  insurance,  seeking  to  recover  for  an 
alleged  loss  by  fire,  the  other  in  the  nature  of  a  bill  to  reform  the 
policy,  on  the  ground  that  the  real  contract  between  the  parties 
is  not  stated  in  that  instrument. 

The  policy  was  issued  on  the  13th  of  August,  1853,  and  in- 
Bored  the  plaintiff  from  loss  by  fire  upon  that  certain  five-story 
brick  warehouse,  situate  on.  the  northwest  comer  of  Vine  and 
Commerce  streets,  21^  front,  by  93  feet  in  depth  ;  also  the  adjoin- 
ing five-story  brick  warehouse,  on  the  north,  being  the  same 
width  and  depth  as  the  first  building,  each  insured  in  the  sum  of 
$2,800.  For  a  particular  description,  or  survey,  see  Application 
Book  No.  2,  folio  11."  The  survey  alluded  to  was  in  the  fol- 
lowing words,  which  is  proved  to  have  been  made  by  the  author- 
ized agent  of  the  defendant,  whose  special  duty  it  was  to  attend 
to  all  applications  for  insurance :  — 

"  Aug.  13, 1853.  —  John  Elstner,  a  five-story  brick  warehouse, 
situate  on  the  northwest  corner  of  Vine  Street  and  Cherry  Alley, 
21J  feet  front  and  93  feet  deep,  21j  feet  of  cornice,  26  twelve- 
light  windows,  10  by  18,  3  pair  of  folding-doors,  sash  and  shut- 
ters, 4  hatchways,  4  flights  rough  steps;  room  on  each  floor; 
Talaed  at  $4,400  ;  premium  1|  per  cent.  Also  adjoining,  on  the 
north,  a  five-story  brick  warehouse,  same  width,  depth,  and  same 
finish  as  the  first ;  valued  at  $4^000  ;  premium  1|  per  cent." 

On  the  return  of  this  survey,  the  policy  was  made  out,  and  de- 
liyered  to  the  plaintiff,  who  paid  the  preq;dum.  The  risk  was  to 
be  continued  for  seven  years,  and  it  is  in  evidence  the  insurance 
was  made  at  the  lowest  rates  for  warehouses,  being  one  quarter 
per  cent,  per  annum. 

After  the  insurance  was  made,  the  plaintiff's  tenant,  to  whom 
the  last  described  building  in  the  survey,  as  well  as  the  policy, 
bad  been  rented,  took  possession,  erected  furnaces,  by  which  he 
carried  on  ike  manufacture  of  candy  in  the  cellar,  second  and 
third  stories,  using  fire  heat  in  all.  While  the  building  was 
thas  used  it  was  consumed  by  fire. 
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The  plaintiff  preeented  his  claim  for  the  loss,  which  was  re- 
sisted by  the  defendant,  on  the  ground  that  a  candy  manufactory, 
which  required  the  use  of  fire  heat,  was  not  insured  by  the  policy. 
It  was  further  objected  that,  by  the  deed  of  settlement,  whidi* 
binds  all  who  are  insured  in  the  company,  and  which  is  made  a 
part  of  the  contract  of  insurance  by  the  policy,  in  express  terms 
it  is  stipulated  in  the  10th  article,  among  other  things,  That  no 
policy  shall  be  so  construed  as  to  extend  to  any  house  or  shop 
where  any  trade  or  business  is  carried  on  that  requires  the  use  <^ 
fire  heat,  unless  the  same  be  mentioned  in  the  policy,  and  a  pro- 
portionable deposit  paid,  to  be  agreed  upon  with  the  directors.'* 

By  the  act  of  incorporation  every  insurer  becomes  a  member 
of  the  company,  and  is  subject  to  aU  restrictions  imposed  by  the 
deed  of  settlement,  and  entitled  to  all  the  privil^es  it  imparts. 

The  question  then  arises,  does  the  policy,  by  a  fair  construction 
of  its  language,  cover  the  building  thus  used  and  appropriated  ? 

We  lay  out  of  the  case,  in  this  view  of  the  plaintiff  *s  claim, 
the  evidence  adduced  on  trial  as  to  the  knowledge  of  the  defend- 
ant of  the  purpose  to  which  the  building  was  applied,  and  con- 
fine ourselves  to  the  consideration  of  the  contract,  as  it  is  written 
and  accepted  by  the  parties. 

We  suppose  the  property,  as  described  in  the  policy,  is  a  rep- 
resentation that  it  will  continue  to  retain  that  character  in  bH 
essential  particulars  until  the  risk  terminates,  unless  ihe  parties 
stipulate  to  the  contrary.  This  rule  is  adopted  to  secure  the  un- 
derwriter from  all  perils  he  could  not  be  supposed  to  have  con- 
templated when  he  subscribed  the  policy,  as  well  as  to  hold  tiie 
insured  to  perfect  good  &ith  on  his  part.  Thus  it  is  said,  4 
Mass.  330,  Stetson  v.  Mass.  Mat.  F.  Ins.  Co.^^  that  where  the 
extent  and  nature  of  the  risk  depends  upon  the  continuance  of 
the  premises  in  the  condition  in  which  they  were  represented, 
they  cannot  be  altered  to  the  detriment  of  the  insurer,  without 
invalidating  the  insurance. 

It  is  not,  as  remarked  by  Lord  Eldon,  in  8  Dow,  255,  265, 
Newcastle  Fire  Ins.  Co.  v.  Macmorran  ^  Co.^  **  whether  the  risk 
was  greater  in  one  building  than  another ;  the  question  for  the 
underwriter  is,  what  is  the  building,  de  faeto^  that  I  have  insured  ? 

So  in  3  Coms.  870,  Wall  v.  E.  River  Ins.  Co.,^  it  was  held  that 
the  words  occupied  as  a  storehotue  must  be  construed  as  a  war- 

1  Anie,  vol.  1,  p.  81.  «  lb.  p.  95.  •  Ante,  toI.  3,  p.  45& 
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ranty,  and  as  such  they  could  only  be  satisfied  by  proof  of  an 
exdusiye  occupation. 

This  case  was  afterwards  on  trial  in  the  superior  court  of  New 
York,  and  it  was  attempted  to  prove,  by  parol,  that  the  use  of 
the  building  insured  was,  by  custom,  consistent  with  the  ordinary 
meaning  of  the  language  of  the  policy ;  but  the  application  was 
denied ;  the  court  deciding  that  where  a  contract  contained  a  war- 
ranty that  the  building  was  occupied  exclusively  as  a  storehouse, 
the  evidence  rejected  would  not  tend  to  prove  a  compliance  with 
the  warranty,  while  it  could  not  be  denied  that  one  half  of  it  was 
oocapied  exclusively  for  other  purposes.  8  Duer,  278. 

There  is  certainly  no  difference  in  principle  between  the  case 
last  cited  and  the  present.  Here  a  warehouse  is  insured  only, 
there  a  storehouse.  The  meaning  of  both  is  the  same,  —  the  terms 
are  equivalent.  The  insured,  by  accepting  the  policy,  agrees 
that  his  property  shall,  for  the  future,  conform  to  the  description 
it  contains ;  and  the  underwriter  takes  the  risk  upon  the  under- 
standing that  the  subject  will  not  be  changed  from  its  original 
character. 

No  temporary  or  accidental  use  of  the  premises  for  a  purpose 
not  strictly  within  the  ordinary  acceptation  of  the  terms  used 
would  affect  the  contract.  They  are  but  the  exceptions  to  the 
rob,  and  prove  its  universality.  But  where  the  occupation  is 
permanent  for  another  purpose,  and  while  thus  appropriated  the 
building  is  destroyed,  it  necessarily  follows  that  the  risk  is  at  an 
end;  the  contract  on  the  part  of  the  insured  is  changed,  and  the 
insurer  is  discharged  from  his  liability.  6  Cowen,  678,  Fowler  v. 
^na Ins.  Co* ;^  2  Denio,  75,  Jennings  v.  Chenango  Co.  Mut.  Ins. 
Oo.;^  20  Com.  189,  BiUings  v.  Tolland  Cp.  Mut.  Ins.  Co.;^  2 
Hall,  N.  Y.  689,  Delonguemare  v.  Tradesman's  Ins.  Co.  ;^  8 
Comst.  122,  O  'NeH  v.  Buffalo  F.  Ins.  Co. ;  «  10  Pick.  535,  Ourrg 
V.  Comm.  Ins.  Co. 26  E.  L.  and  Eq.  288,  Sillem  v.  Thornton. 

By  the  tenth  article  of  the  deed  of  settlement,  to  which  we 
have  abready  referred,  the  insurers  are  limited  in  their  powers. 
Certam  risks  are  not  to  be  taken  at  all,  and  others  may  be  taken 
nnder  special  agreement,  subject  to  additional  or  extra  premium. 

It  is  well  settled  that  all  the  by-laws  and  conditions  prescribed 
for  the  government  of  mutual  insurance  companies  become  a 

»  Ante,  ToL  1,  p.  179.         »  Ante,  vol.  8,  p.  63.  »  Ante,  toI.  S,  p.  103. 

*  AtUe,  ToL  S,  p.  437.         *  AnU,  Tol.  1,  p.  289.         *  Ante,  vol.  1,  p.  333. 
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part  of  the  contract  to  insure ;  and  each  member  consents  to 
their  full  operation  whenever  he  asks  to  be  insured.  He  th^ 
sustains  the  relation  of  an  underwriter,  as  well  as  the  party  in- 
sured, in  the  premium  or  deposit  he  pays ;  he  owns  a  part  of  the 
fund  by  which  he  is  to  be  indemnified  for  future  loss  to  himself, 
and  for  which  other  policy  holders  are  to  be  paid.  Angell  on  i 
Ins.  §  10  ;  7  Watts  &  Serg.  348,  Svsq.  Ins.  Co.  v.  Perinne;^i  ! 
Metcalf ,  205,  Liscom  v.  Boston  Mat.  Fire  Ins.  Co? 

The  effect,  then,  of  the  article  restricting  the  use  of  fire  heat 
is  to  prohibit  all  insurance  where  that  element  is  employed  in 
the  process  of,  or  for  the  purpose  of  manufacturing  any  article  of 
commerce.  Such  is  the  clear  language  of  the  deed  of  settlement, 
and  the  policy  must  be  controlled  by  its  terms.  ' 

It  is  argued,  however,  with  much  force  by  the  counsel  for  the  \ 
defendant,  that  the  evidence  offered  proved  the  knowledge,  on  j 
the  part  of  the  underwriter,  that  the  building  to  be  insured  was  1 
to  be  used  for  the  purpose  of  manufacturing  candy ;  and  that 
fire  heat  was  an  essential  instrument  in  the  process  of  manu- 
facture. The  ground  thus  assumed  is  not  without  its  equity,  and 
in  a  proper  case  would  present  very  strong  reasons  for  interfe^ 
ence ;  but  in  a  case  like  this,  where  the  effect  of  admitting  the 
evidence  of  knowledge  would  practically  be  to  change  or  expkun 
by  parol  a  very  clear  and  significant  description  in  the  policy, 
the  rule  would  be  ignored  which  so  cautiously  guards  writt^ 
agreements  from  verbal  interpolation.  To  abrogate  so  important 
a  principle  in  order  to  relieve,  against  possible  injury,  when  there 
is  no  ambiguity  in  the  phraseology  of  the  agreement,  might  in- 
troduce consequences  more  injurious  to  the  administration  of  the 
law  than  the  occasional  denial  of  an  alleged  right. 

The  policy  itself  is  considered  to  be  the  contract  between 
the  parties,  and  whatever  proposals  are  made,  or  conversations 
had  between  them,  prior  to  the  subscription,  they  are  to  be  con- 
sidered as  waived  if  not  inserted  in  the  policy,  or  contained  in  a 
memorandum  annexed  to  it."  13  Mass.  96, 98,  HiggvMim  v.  DoU. 
See,  also,  1  Duer  on  Ins.  §  16,  and  note  to  page  132, 

This  rule  is  adopted  by  the  supreme  court  of  Ohio,  in  18 
Ohio,  116,  Sarris  y.  Col.  Co.  Mut.  Ins.  Co.^  where  it  is  held  iJiat 
parol  evidence  cannot  be  received  to  show  that  in  fact  the  in- 
sured or  his  agent  knew  the  true  state  of  facts. 

1  Ante,  Tol.  2,  p.  339.  >  lb.  p.  393.  >  Ante,  toI.  3,  p.  116. 
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In  the  late  case,  3  Gray,  688,  685,  Lee  v.  Howard  JP.  Ins.  Co.^ 
die  doctrine  is  very  clearly  stated  by  Bigelow,  J. ;  we  use  his 
language :  It  must  be  presumed  conclusively,  that  the  whole 
engagement  of  the  parties,  and  the  extent  and  mode  of  their  un- 
dertaking, was  reduced  to  writing,  and  all  evidence  of  a  pre- 
vious colloquium  is  incompetent.  This  wise  and  salutary  rule 
cannot  operate  harshly  upon  parties  who  read  and  understand 
tiieir  written  agreements  before  executing  them."  See,  also,  7 
Cush.  175,  Barren  v.  Union  Mut.  F.  Ins.  Oo.;^  30  E.  L.  &  Eq. 
496, Louffhor  C.  ^  R  W.  Co.  v.  Williams;  8  Cush.  183,  Lowell 
Y.  Middlesex  Mut.  F.  Ins.  Co.^ 

There  has  been  what  would  seem  to  be  a  partial  suspension  of 
the  role,  by  the  courts  of  Pennsylvania,  where  the  mistake  or 
error  of  the  surveyor  has  caused  the  misdescription  of  the  prem- 
ises insured ;  but  even  there,  the  cases  rest  upon  the  fact  that 
Ihe  error  could  have  been  readily  rectified  by  an  examination  of 
ibe  premises  as  to  their  structure  or  size,  or  the  existence  <^ 
other  buildings  contiguous.  They  do  not  reach  a  ca,0e  where 
the  property  itself,  once  described  fully  and  clearly,  can  be  made 
to  assume  a  new  character,  or  change  the  received  meaning  of 
terms  in  common  and  ordinary  use.  Moreover,  there  is  no  court 
of  equity  in  Pennsylvania,  and  the  powers  oi  the  common  law 
judges,  as  to  the  reformation  of  contracts,  are  limited. 

We  have  come  to  the  conclusion,  therefore,  that  the  action 
cannot  be  sustained  upon  the  contract  as  it  is  embodied  in  the 
policy. 

The  second  cause  of  action  presents  the  question,  whether  the 
policy  contains  the  contract  as  really  made  and  intended  by  the 
parties ;  for  if  there  has  been  any  mistake,  error,  or  omission,  we 
do  not  doubt  but  it  is  our  duty  to  reform  the  instrument,  and 
remit  the  plaintiff  to  all  his  original  rights  ? 

There  must,  in  all  such  cases,  be  mutual  mistake,  by  the  ac- 
cidental omission  or  insertion  of  a  material  stipulation,  contrary 
to  the  intention  of  the  parties'.  The  terms  employed  in  the  pol- 
icy must  be  such  as  do  not  express  the  true  intention  and  under- 
standing, both  of  the  insured  and  the  underwriter,  and  a  strong 
case  must  be  made  before  the  court  will  disregard  the  language  of 
the  contract  and  give  it  a  new  interpretation. 

But  the  mistake  must  be  manifest,  and  the  evidence  to  prove 

1  AnU,  Tol.  3,  p.  199.  « lb.  p.  240. 

▼OL.  IT.  14 
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it  be  very  clear.  1  Arnould  on  Ins.  51,  52  ;  2  Phillips  on  Ins. 
§  1937.  Indeed,  it  is  said  that  the  only  well  authenticated  instance 
in  which  the  English  chancellor  has  exercised  the  power  to  re- 
form a  policy,  is  in  1  Atkyns,  545,  Motteux  v.  London  Ass.  Co^ 
where  Lord  Hardwicke  held  that  the  contract  might  be  cor- 
rected by  the  label  or  previous  memorandum  between  the  parties. 
The  same  chancellor  refused  to  interfere,  a  few  years  afterward, 
in  1  Yes.  Sen.  317,  JBenkle  y.  Royal  JSxeh.  Ass.  Co.^  r^arding  the 
evidence  as  not  sufficient  to  vary^the  contract. 

In  the  United  States,  the  power  is  fully  admitted,  and  in  every 
proper  case  exercised,  by  the  chancellor.  Thus,  in  2  Cranch, 
419,  Chaves  v.  Boston  Mar.  Ins.  Co. ;  8  Mason,  6,  Andrews  v. 
Essex  Fire  ^  Mar.  Ins.  Co. ;  2  Johns.  Ch.  631,  Lyman  v.  Urdted 
States  Ins.  Co. ;  1  Washington  C.  C.  419,  Hogan  v.  Delaware 
Ins.  Co. ;  1  Paige,  278,  Phoenix  F.  Ins.  Co.  v.  Oumee  ;  3  B. 
Mon.  231,  Franklin  F.  Ins.  Co.  v.  ffewitt  et  aL;^  18  Ohio, 
116,  Sarris  v.  Col.  Co.  Mut.  Ins.  Co.  ;2  lb.  459,  Suydam  v.  CdL 
Ins.  Co. 

The  cases  we  have  referred  to,  without  exception,  demand  from 
the  party  asking  the  chancellor  to  interfere,  the  clea)rest  evidence 
of  his  right ;  if  there  is  any  reasonable  doubt  as  to  the  agreement, 
any  misunderstanding  of  its  terms,  any  want  of  proof  as  to  the 
mutual  mistake  of  the  contracting  parties,  no  relief  has  been 
given. 

We  find  no  difficulty  in  answering  the  objection  made  by  the 
defendants'  counsel,  when  he  insists  no  valid  insurance  can  be 
made  by  tiie  defendant  unless  evidenced  by  a  policy  issued  in 
due  form.  We  suppose  the  policy  is  but  evidence  of  the  con- 
tract, and  can  alone  furnish  a  legal  right  of  action ;  but  as  in 
every  other  case,  where  the  agreement  is  clearly  established,  and 
between  the  parties  mutual  engagements  are  made,  we  must  hold 
the  insurer  responsible  if  there  is  evidence  that  a  proposition  to 
insure  was  made,  accepted,  and  the  premium  fixed.  The  objec- 
tion seems  to  be  founded  upon  a  decision  of  the  supreme  court, 
16  Ohio,  148,  Cockerill  v.  dn.  MtU.  Ins.  Co.^  an  opinion,  we  ap- 
prehend, not  strictly  applicable  to  the  question  before  us,  and 
which  must  not  be  extended  further  than  the  strictest  comity  on 
our  part  may  demand.  The  rule  as  there  announced  is  subject 
to  many  limitations,  and  may  well  be  reconciled  with  the  prin- 
ciple we  have  intimated. 

1  Ante,  YoL  2,  p.  202.  '  Ante,  toI.  S,  p.  1 16. 
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It  is  a  familiar  doctrine  in  equity,  that  in  every  case  where  a 
contract  is  sought  to  be  reformed,  parol  evidence  of  its  terms  is 
admitted,  else  the  agreement  must  remain  as  it  is  written.  The 
reason  of  the  rule  applies  to  all  suits  for  equitable  relief.  There 
can  be  no  exception.  In  the  late  case,  19  Howard,  818,  Com.  Mut. 
M.  'Ins.  Co,  V.  Union  Mut.  Ins.  Co.^  Curtis,  J.,  very  clearly  lays 
down  the  principle,  and  sustains  his  reasoning  by  a  quotation  of 
the  American  cases.  This  we  regard  as  the  law  of  the  contract 
between  the  parties  before  us. 

On  the  trial  of  this  cause,  the  testimony  offered  to  prove  the 
allied  mistake  was  submitted  to  the  jury,  the  court  having 
directed  an  issue  for  the  purpose  of  establishing  the  facts  upon 
which  their  judgment  in  the  premises  should  be  formed. 

The  verdict  substantially  finds  that  the  plaintiff,  when  he  ap- 
pUed  for  insurance,  fairly  stated  the  purposes  for  which  the  build- 
ing was  to  be  appropriated,  that  it  was  occupied,  as  it  was  after- 
ward proved  to  be,  and  that  fire  heat  was  known  to  be  necessary 
to  carry  on  the  business  of  a  candy  manufactory. 

If  there  were  any  doubts  as  to  the  certainty  of  the  proof,  the 
finding  of  the  jury  has  removed  them ;  and  the  only  question  for 
us  now  to  determine  is,  whether  there  is  satisfactory  evidence  of 
another  contract  than  that  contained  in  the  policy,  existing  at 
the  time  it  issued. 

We  have  no  doubt  that  the  plaintiff  believed  he  was  insured, 
as  he  claims  to  have  been ;  and  the  jury  have  determined  that 
the  defendant,  through  "  their  authorized  agents,  were  informed 
of  the  real  condition  of  the  premises.**  But  to  give  the  plaintiff 
the  relief  he  seeks,  this  understanding,  information,  and  knowl- 
edge must  have  taken  the  shape  of  an  agreement  which  either 
party  might  legally  enforce.  The  preliminaries  may  have  been 
ascertained,  the  object  known,  and  the  nature  of  the  risk  dis- 
closed, yet  these  elements  do  not  constitute  a  contract.  There 
must  have  been  an  equivalent  agreed  to  be  paid,  for  the  indem- 
nity about  to  be  furnished.  It  is  well  settled  that  before  the 
premium  is  paid,  or  agreed  to  be  paid,  or  secured  to  be  paid,  no 
liability  on  the  part  of  the  insurer  exists ;  and  where  no  fixed 
sum  is  agreed  upon,  or  referred  to,  and  there  is  no  regular  spe- 
cific rate  known  to  the  parties  that  is  determined  by  the  nature 
of  the  risk,  it  would  seem  there  could  be  no  valid  contract.  If, 
in  such  a  case,  the  assured  should  seek  to  enforce  the  agreement, 
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what  Bum  muBt  be  have  tendered,  or  be  able  to  tender,  aa  pre- 
mium, in  order  to  perfect  bis  right?  Where  the  parties  have 
agreed  upon  no  such  sum,  and  its  payment  is  a  condition  pre- 
cedent to  the  liability  of  the  underwriter,  can  the  court  determine 
it?  If  they  could,  by  what  rule  are  they  to  be  governed?  What 
shall  be  the  limit  of  their  discretion  ?  1  Sch.  &  Lef.  22,  CfUnan 
V.  Cooke;  14  Ves.  406,  Mines  v.  Oray;  2  Wheat.  8S6,  341, 
Cohony.  Thompson. 

The  exercise  of  such  a  power  would  be  to  transfer  the  duty  of 
tiie  officers  and  agents  of  the  insurers  to  the  court,  and  claim  for 
them  the  discretion  to  make  a  contract  de  novo. 

Such,  we  believe,  is  not  our  function.  We  may  reform  an 
agreement  so  that  the  parties  shall  be  required  to  do  what  they 
originally  intended ;  but  we  can  create  no  liability  where  none 
originally  existed.  If  there  never  was  any  valid  contract  between 
the  parties,  we  cannot  cure  the  defect  by  our  decree. 

In  this  case,  it  is  not  denied  that  the  premium  paid  was  at  the 
lowest  rate  for  a  warehouse  only.  The  tenth  article  of  the  deed 
of  settlement,  to  which  the  plaintiff  and  defendant  were  alike 
parties,  forbade  the  insuring  of  property  to  be  used  or  appropri- 
ated to  the  manufacturing  of  articles  requiring  fire  heat,  anleas 
in  special  cases,  by  the  consent  of  the  directors,  and  for  an  ad- 
ditional premium  to  be  paid. 

If,  then,  we  admit  all  that  is  proved,  and  all  even  that  is 
claimed  by  the  plaintiff,  no  such  premium  was  ever  fixed,  or 
agreed  to  be  paid,  and  no  such  assent*  given  to  the  risk  by  the 
directors,  as  the  policy  and.  the  deed  of  settlement  required. 

We  are  compelled,  very  reluctantly,  to  hold  that  we  cannot 
grant  the  relief  sought  by  the  plaintiff.  Before  we  can  reform 
the  contract  existing  at  the  time  of  the  loss,  we  must  have  satis- 
factory evidence  that  there  was  another  valid  agreement  by  which 
the  former  can  be  rectified. 

We  must  be  permitted  to  remark,  that  though  satisfied  that 
there  was  a  mutual  misunderstanding  between  the  parties  to  the 
policy,  and  while  there  is  no  ground  to  suppose  there  has  been 
intentional  error,  it  seems  to  us  that  the  morality  of  the  contract 
would  be  better  vindicated  by  the  voluntary  adoption  of  the  un- 
derstanding of  the  plaintiff,  so  clearly  proved  to  the  jury,  as  the 
basis  of  the  claim  to  indemnity. 

It  is  not  for  us,  however,  to  decide  a  question  ex  cathedra^  where 
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we  have  no  right,  judicially,  to  enforce  our  opinion.  We  leave 
the  parties  as  we  find  them.  We  decline  to  giye  the  relief  sought 
by  tiie  amended  petition,  and  order  a  new  trial  upon  the  general 
verdict.  New  trial  granted. 


Chaeles  Ibving  vs.  Excelsiob  Fire  Insubakcb  Co.^  (Su- 
perior Court,  New  York  City,  July,  1857.)  Preliminary  Proofi. 
—  JUtrepresentatian.  —  Partnen. 

The  insured  cannot  upon  the  trial  impeach  the  correctness  of  his  preliminary  proofs. 

The  general  role  is,  that  the  assured  (in  stock  policies)  is  not  bound  to  disdcHM  the  nature 
of  his  interest,  whether  legal  or  equitable,  whether  a  distinct  or  an  indistinct  share,  un- 
less such  disclosure  is  material  to  the  risk.  When  there  is  an  insurance  of  a  person 
apon  his  stock  of  goods  in  a  specified  store,  and  it  not  only  appears  that  he  is  carry- 
ing on  business  there  as  a  sole  trader,  but  that  other  business  is  carried  on  in  the  same 
store  by  himself  and  others  as  copartners,  the  insurance  will  be  confined  to  his  sole  and 
separate  business  ;  but  when,  as  in  this  case,  the  only  property  answering  the  descrip- 
tion in  the  policy,  t.  e.  the  only  goods  in  the  premises,  are  his  in  the  sense  disclosed  by 
the  proof  in  this  case,  the  poUcy  will  be  held  to  relate  to  them. 

If  one  of  several  partners  insure  in  his  own  name  only,  it  will  protect  his  individual  interest 
only.  Where  there  are  general  words  which  will  admit  of  application  to  an  alleged  in- 
tent to  insure  the  joint  interest,  though  the  policy  be  in  the  name  of  one  only,  extrinsic 
proof  may  be  given  to  show  whether  the  insurance  was  intended  by  the  assured  to  cover 
hit  interest  only,  or  that  of  his  partners  also. 


Eassimib  Vogel  v$.  People's  Mutual  Fieb  Iksurangb 

Co,« 

(Supreme  Court,  Maflsachusetts,  September  Term,  1857.) 
TUle.  —  Prohihited  Use  of  Premi$e$. 

Ab  applicant  for  insurance  on  personal  property,  who  has  made,  but  not  delivered,  a  bill  of 
lale  thereof,  taking  in  return  only  a  promissory  note  secured  by  mortgage  thereon,  may 
troly  represent  and  warrant  himself  to  be  the  o¥mer  thereof. 

1  policy  ^  insurance  on  the  machinery  in  a  silk  factory,  which  provides  that  it  shall  be  of 
noeffect  while  the  premises  shall  be  used  for  storing  cotton  in  bales,*'  **  rags,"  or  wool,'' 
M'for  a  **  cotton  mill,"  **  woollen  mill,"  or  other  manufacturing  establishment  or  trttde 
reqofaing  the  use  ol  heat/'  Is  not  avoided  by  using  one  room  for  weaving  a  few  pieces  of 
•toff  from  woollen  and  linen  thread  and  cotton,  spun  elsewhere  and  kept  in  the  room. 

AcTiOK  of  contract  upon  a  policy  of  insurance  for  one  j^ear 
from  the  17th  of  August,  1854,  on  the  machinery  in  the  plaintiff's 
ttlk  factory. 

Trial  before  Bigelow,  J.,  who  made  the  following  report 
thereof:  — 

The  building  and  machinery  were  destroyed  by  fire  on  the  22d 
of  August,  1854,  and  this  action  was  commenced  on  the  24th  of 
April,  1855*   The  conditions  of  insurance,  which  were  made  part 

1  1  Boew.  507.  >  9  Qray,  S8. 
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of  the  policy,  provided  that  no  action  against  the  company  should 
be  sustainable  on  the  policy,  unless  commenced  within  four 
months  after  any  loss.  The  declaration  averred  that  the  defend- 
ants hitd  waived  this  condition.  The  answer  denied  such  waiver, 
but  did  not  set  up  the  condition  as  a  distinct  ground  of  defence ; 
and  the  plaintiff  therefore  contended  that  it  could  not  be  relied  on 
as  a  bar  to  the  action.  But  the  judge  ruled  that  this  defence  was 
open,  and  that  the  action  waiB  barred  unless  a  waiver  was  shown. 

The  plaintiff  in  his  application,  which  was  expressly  "  made  a 
part  and  portion  of  this  policy  and  warranty  on  the  part  of  the 
assured,"  stated  that  he  was  the  owner  of  the  property.  The  de- 
fendants denied  the  truth  of  this  statement.  It  appeared  that 
the  plaintiff,  before  the  making  of  the  policy,  and  to  prevent  the 
machinery  from  being  attached  by  his  creditors,  made  a  bill  of 
sale  thereof,  which  was  never  delivered,  and  received  no  consid- 
eration therefor,  except  a  promissory  note  for  $1,800,  and  a  mort- 
gage to  secure  the  same,  which  he  still  held ;  and  that  the  bill  of 
sale  and  mortgage  were  recorded  in  the  town  clerk 's  office.  The 
judge  ruled  that  this  evidence  did  not  maintain  this  defence. 

On  the  face  of  the  policy  was  the  following  clause  :  "  And  it  is 
agreed  and  declared  to  be  the  true  intent  and  meaning  of  the 
parties  hereto,  that  in  case  the  above  mentioned  premises  shall,  at 
any  time  after  the  making,  and  during  the  continuance  of  this  in- 
surance, be  appropriated,  applied,  or  used  to  or  for  the  purpose  of 
carrying  on  or  exercising  therein  any  trade,  business,  or  vocation 
denominated  hazardous  or  extra  hazardous,  or  specified  in  the 
memorandum  of  special  rates,  in  the  terms  and  conditions  an- 
nexed to  this  policy,  or  for  the  purpose  of  keeping  or  storing  there- 
in any  of  the  articles,  goods,  or  merchandise,  in  the  same  terms 
and  conditions  denominated  hazardous  or  extra  hazardous,  or  in- 
cluded in  the  memorandum  of  special  rates,  unless  herein  otherwise 
specially  provided  for,  or  hereafter  agreed  by  this  company  in  writ- 
ing, and  added  to  or  indorsed  upon  this  policy,  then,  and  from 
thenceforth,  so  long  as  the  same  shall  be  so  appropriated,  applied, 
used,  or  occupied,  these  presents  shall  cease,  and  be  of  no  force  or 
effect."  In  the  "  classes  of  hazards  "  annexed  to  the  policy, "  cotton 
in  bales,"  "  household  furniture,"  "  rags,"  and  "  wool,"  were  sped- 
fied  as  "  hazardous ; "  "  rag  stores  "  and  "  upholstery  manufac- 
tories "  as  extra  hazardous ; "  and  in  the  memorandum  of  special 
hazards,"    cotton  mills,"    metal  and  other  mills  of  all  kinds," 
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^woollen  mills,  and  generally  all  manufacturing  establishments 
and  all  trades  requiring  the  use  of  fire  heat,  not  before  enumer- 
ated." 

The  defendants  introduced  eyidence  that  the  building  was  occu- 
pied by  the  plaintiff  as  a  silk  factory,  except  one  room  about 
thirty  feet  square  in  the  lower  story,  which  was  occupied  by 
Daniel  Humphrey  for  the  purpose  of  weaving  carpets  and  panta- 
loon stuff ;  that  at  the  time  of  the  fire  and  for  a  month  previous, 
Humphrey  worked  there  and  employed  two  or  three  hands  to 
work  there  besides  himself ;  that  there  were  two  looms  for  weav- 
ing  in  the  room,  one  for  carpets  and  one  for  pantaloon  stuff,  both 
of  which  were  made  of  woollen  and  Unen  thread,  spun  elsewhere 
and  brought  there  to  be  woven,  and  kept  in  said  room ;  that 
before  the  fire  three  pieces  of  carpeting,  containing  fifty  or  sixty 
yards  each,  and  seven  pieces  of  pantaloon  stuff,  had  been  made 
there ;  that  during  most  of  the  time  that  Humphrey  had  been  in 
the  occupation  of  said  room  he  had  been  trying  experiments  in 
weaving,  and  had  made  many  alterations  from  time  to  time  in  his 
looms  in  order  to  try  such  experiments ;  that  some  cotton  was 
kept  in  the  rooms  and  used  in  the  manufacture  of  carpets  and 
pantaloon  stuff ;  and  that  Humphrey  had  no  lease  of  the  room, 
nor  was  there  any  agreement  for  a  specified  rent,  but  he  was  to 
pay  the  plaintiff  for  the  use  and  occupation  of  it  what  he  thought 
fair.  Upon  this  evidence  the  judge  ruled  that  the  plaintiff  could 
not  recover,  and  directe4  a  nonsuit,  subject  to  the  opinion  of  the 
whole  court. 

BiOELOW,  J.  1.  The  plaintiff  by  his  declaration  dispensed 
with  any  averment  in  the  answer  that  the  action  was  barred  by 
lapse  of  time.  The  allegation  of  a  waiver  of  such  bar  by  neces- 
sary implication  admitted  its  existence,  and  put  the  issue  solely 
on  the  question  of  waiver.  It  was  suJfficient  therefore  for  the  de- 
fendants to  meet  the  issue  thus  tendered  him  by  the  plaintiff  by 
denying  in  clear  and  distinct  terms  that  any  such  waiver  had 
been  made. 

2.  The  facts  relied  on  to  show  that  the  plaintiff  was  not  the 
owner  of  the  property  insured  at  the  time  of  making  application 
for  the  policy,  and  that  his  statements  in  this  particular  were  false, 
do  not  sustain  this  ground  of  defence.  The  bill  of  sale  was  with- 
out consideration  and  had  never  been  delivered,  nor  had  the  prop- 
erty, either  actually  or  constructively,  ever  passed  out  of  the  plain- 


Digitized  by 


216  Whttb  v.  Mutual  Fieb  Assxtbakce  Co,  8  Gray,  566. 


What  Policy  ooven.  ^  Evidenoe.  —  Buildiogs.  —  Use  of  Premises. 

tiff's  posBeasion.  It  is  clear  that  as  between  vendor  and  vendee 
there  had  been  no  such  delivery  as  to  pass  the  property  ;  a  fortiori^ 
there  was  none  to  change  the  title  as  respects  third  parties. 

8.  The  remaining  ground  of  defence,  that  the  policy  was  void 
because  the  premises  had  been  used  for  purposes  denominated 
hazardous,  extra  hazardous,  or  included  in  the  memorandum  of 
special  hazards,  and  not  specified  in  the  policy,"  is  not  sustained 
by  the  proof.  It  does  not  appear  that  the  use  of  a  single  room 
in  the  building  in  the  manner  proved  at  the  trial  comes  within 
any  of  the  prohibited  hazards  which  cannot  be  incurred  without 
special  leave.  The  premises  were  not  used  as  a  cotton  mill,'* 
woollen  mill,"  or  a  ^manufacturing  establishment  requiring 
the  use  of  heat,"  nor  for  "  storing  cotton  in  bales,"  or  "  wool." 
These  are  the  only  occupations  enumerated  among  those  which 
are  called  hazardous,  extra  hazardous,  or  specially  hazardous, 
which  in  any  aspect  of  the  proof  could  be  said  to  resemble  those 
which  were  carried  on  in  the  premises  insured  ;  but  the  evidence 
faUs  short  of  proving  that  the  building  was  actually  used  during 
the  existence  of  the  policy  for  any  of  them. 

New  trial  ordered. 


Jepfersok  Whttb  vs.  Mutual  Fibb  Assubancb  Co..^ 

.  (Supreme  Court,  Massachusetts,  September  Term,  1857.) 
What  Policy  coven.  —  Evidence.  —  Buildi^ffs.  —  Use  of  Premitei. 

A  policy  of  insurance  on  a  dwelling-house  and  wood-house/'  described  in  the  application 
as  *<  occupied  for  the  usual  purposes,"  covers  a  building,  built  at  one  tinie^  with  a  smgle 
frame  and  roof,  and  designed  for  one  building,  for  a  carriage-house  and  wood-house, 
of  which  the  wood-room  constitutes  two  thirds,  and  is  separated  from  the  carriage-room 
by  a  loose  partition  extending  to  the  eaves  on  one  side,  and  half  way  to  the  roof  on  the 
other ;  and  does  not  exclude  evidence  that  the  whole  building  was  called  by  the  tenaats 
and  neighbors  the  wood-house." 

In  the  trial  of  an  action  on  a  policy  of  insurance  upon  a  building  in  which  was  a  quantity 
ai  straw  at  the  time  of  the  fire,  the  defendants  cannot,  for  the  purpeee  of  showing  the 
condition  of  the  straw  at  the  time,"  introduce  evidence  that  three  weeks  previously  a 
bonfire  was  made  by  boys  outside  of  the  building,  with  a  trait  of  straw  from  it  to  the 
building,  in  which  loose  straw  was  then  lying. 

A  bog-pea  and  hen-house,  from  three  and  a  half  to  six  feet  high,  covered  with  boards, 
with  a  partition  of  boards  between  them,  are  not  a  building  within  the  meaning  of  an 
application  for  insurance,  which  represents  that  there  are  no  buildings  not  disclosed 
within  a  eertain  distance ;  and  evidence  that  they  increased  the  risk  is  inadmissible. 

The  insurance  of  a  landlord  who  uses  reasonable  care  and  diligence  in  the  selection  of  ten- 
ants and  the  management  of  the  premises  is  not  affected  by  his  tenants  keeping  straw  on 
the  premises  without  his  knowledge  or  assent,  so  as  to  increase  the  risk. 

1  8  Gray,  5e& 
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Action  of  contract  on  a  policy  of  insurance  issued  in  1853,  for 
six  years,  on  the  plaintiffs  brick  dwelling-house  and  wood- 
house  situated  at  Chioopee,"  under  the  conditions  and  limitations 
expressed  in  the  by-laws  annexed  thereto,  one  of  which  provided 
that  if  the  assured  shall  alter  or  enlarge  a  building  or  appropri- 
ate it  to  other  purposes  than  those  mentioned  in  the  policy,  so  as 
to  increase  the  risk,  the  same  shall  become  ipso  facto  void." 

In  the  application  "  to  which,'*  by  the  policy,  "  reference  may 
be  had,"  the  property  insured  was  described  as  in  the  policy,  and 
as  "  occupied  for  the  usual  purposes,  by  a  tenant ;"  and  the  ap- 
plicant, under  the  printed  head  of  Relative  situation  as  to  each 
other  and  as  to  other  buildings,"  made  this  statement :  House 
and  wood-house  connected.  No  other  buildings  within  four  rods 
except  the  ice-house." 

Answer.  The  existence  of  a  carriage-house  adjoining  the  wood- 
house,  and  of  other  buildings  within  four  rods  of  the  premises,not 
disclosed  in  the  application;  and  the  use  of  the  premises  for 
keeping  straw;  all  of  which  increased  the  risk.  Trial  in  the 
court  of  common  pleas  in  Hampden,  at  October  term,  1856,  before 
Bishop,  J.,  who,  after  verdict  for  the  defendants,  signed  a  bill  of 
exceptions,  of  which  the  material  parts  were  as  follows :  — 

There  was  evidence  that  the  dwelling-house  and  wood-house 
building  were  built  by  Elihu  Adams  in  1839 ;  the  whole  of  the 
wood-house  building  was  built  at  one  time,  had  but  one  frame, 
was  all  under  one  roof,  |tnd  Adams  testified  that  it  was  designed 
for  one  building,  for  a  wood-house  and  carriage-house ;  the  wood- 
room  constituted  two  thirds  or  more  of  the  entire  building,  and 
was  separated  from  the  carriage-room  by  a  loose  partition,  about 
seven  feet  high,  which  extended  to  the  eaves  on  one  side,  and  not 
80  high  on  tiie  other  side,  leaving  a  distance  of  about  seven  feet 
between  the  top  of  the  partition  and  the  ridge  pole.  There  were 
large  cracks  and  holes  between  the  boards  of  the  partition, 
through  which  cme  might  look  from  one  room  into  the  other , 
and  the  carriage-room  was  open  on  the  east  side,  but  the  wood- 
room  was  inclosed  on  all  sides. 

It  appeared  in  evidence  that  in  June,  1854,  at  about  three 
o'clock  p.  H.,  a  fire  was  discovered  in  the  carriage-room,  and  ocm- 
Bomed  the  wood-house  building,  damaged  the  back  part  of  the 
dwelling-house^  and  consumed  the  ice-house,  hog-house  and  hra- 
house,  hereafter  mentioned.    It  also  appeared  that  in  the  car- 
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riage-room  there  were  from  four  hundred  to  one  thousand  pounds 
of  straw,  which  was  scattered  about  and  trod  down  on  the  ground, 
there  being  no  floor  in  the  room,  and  which  had  been  put  there 
without  the  knowledge  or  assent  of  the  plaintiflE  in  the  fall  or 
winter  previous  by  one  Fuller,  who  then  occupied  part  of  the 
plaintiff's  house,  but  moved  out  in  the  April  before  the  fire,  and 
was  succeeded  by  another  tenant.  Tlie  plaintiff  proved  that  from 
1849,  when  he  purchased  the  premises  from  Adams,  to  the  time 
of  the  fire,  no  cattle  were  kept  in  said  carriage-room,  and  no 
straw,  hay,  or  other  similar  articles  were  put  theire,  except  the 
straw  put  there  by  Fuller,  as  before  stated.  The  plaintiff  resided 
in  Enfield,  twelve  or  fifteen  miles  from  the  insured  premises,  and 
never  personally  occupied  said  premises,  but  rented  them,  and 
visited  them  from,  time  to  time  for  the  purpose  of  collecting  rents 
and  looking  after  the  premises. 

"  The  plaintiff  offered  to  prove  by  several  witnesses,  some  of 
whom  had  been  tenants  of  the  premises,  and  others  near  neigh- 
bors, that  the  building  in  which  the  wood-house  and  carriage- 
room  were  had  always  been  commonly  known  and  called  as  the 
*  wood-house.'    But  the  court  rejected  the  evidence. 

"  The  defendant  called  Mrs.  Jewett,  who  testified  that  she 
lived  nearly  opposite  the  insured  premises;  that  about  three 
weeks  before  the  fire  she  saw  from  her  house  a  bonfire  near  the 
carriage-house ;  that  she  went  out,  and  found  that  the  fire  was 
made  of  straw,  and  that  there  was  a  trail  of  straw  from  the  car- 
riage^house  to  the  fire ;  that  she  separated  the  burning  from  the 
other  straw,  and  put  the  fire  out;  that  the  carriage-house  was 
open,  and  loose  straw  was  lying  there ;  that  her  little  boy  and 
the  child  of  one  of  the  tenants  made  the  fire.  To  this  evidence 
the  plaintiff  objected  ;  but  for  the  purpose  of  showing  the  condi- 
tion of  the  straw  at  the  time,  and  for  no  other  purpose,  the  testi- 
mony was  admitted. 

"  It  appeared  in  evidence  that  in  the  rear  of  the  building  con- 
taining the  wood-room  and  carriage-room,  and  separated  from 
said  building  by  a  passage-way  three  feet  wide,  was  an  ioe^honse, 
and  that  in  the  rear  of  the  ice-house,  and  distant  from  it  one  or 
two  feet,  was  a  small  structure,  called  by  some  of  the 'witnesses  a 
hog-house  and  hen-house,  being  three  and  a  half  feet  high  in  the 
rear,  and  six  feet  high  in  front,  and  covered  by  boards,  but  not 
shingled  or  battened,  and  with  a  board  fence  or  partition  between 
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tlie  Iiog-house  part  and  the  hen-house  part.  It  extended  towards 
the  bam  and  to  within  about  twenty-four  feet  of  it." 

The  defendants  were  permitted,  notwithstanding  the  plaintiff's 
objection,  to  introduce  evidence  that  the  hog-house  and  hen-house 
increased  the  risk,  and  would,  if  disclosed,  hare  increased  the 
premium. 

The  plaintiff  contended  that,  as  it  appeared  from  the  appli- 
cation that  the  insured  premises  were  to  be  occupied  by  tenants, 
there  was  an  implied  agreement  on  the  part  of  the  defendants, 
that  if  the  plaintiff  used  reasonable  care  and  diligence  in  the  se- 
lection of  trustworthy  tenants,  and  in  the  general  management  of 
tiie  premises,  the  insurance  should  not  be  affected  by  acts  done 
by  the  tenants  without  his  knowledge  or  consent,  and  he  asked 
the  court  to  instruct  the  jury  that,  if  they  were  satisfied  that  the 
plaintiff  used  such  reasonable  care  and  diligence,  and  did  not 
assent  to  or  know  of  Fuller's  putting  and  keeping  the  straw  in 
the  carnage-house,  the  fact  that  the  straw  was  thus  put  and  kept 
there  by  Fuller  would  not  prevent  the  plaintiff  from  recovering, 
even  if  the  straw  being  there  did  increase  the  risk.  But  the 
court  declined  so  to  instruct  the  jury. 

"  The  plaintiff  also  asked  the  court  to  instruct  the  jury  that, 
as  the  policy  and  by-laws  nowhere  specifically  prohibited  the 
keeping  of  straw  on  the  premises,  it  was  not  a  violation  of  any  of 
the  provisions  of  said  policy  and  by-laws  if  the  plaintiff's  tenant 
did  keep  said  straw  there,  provided  he  kept  it  only  in  reasonable 
quantities,  and  for  his  own  use.  But  the  court  declined  so  to  in- 
struct the  jury  ;  and  instructed  them,  that  if  the  straw  materially 
increased  the  risk,  it  was  a  violation  of  the  policy,  and  worked  a 
forfeiture  of  the  plaintiff's  claim  under  it. 

"  To  the  foregoing  rulings  and  instructions  the  plaintiff  ex- 
cepts." 

Thomas,  J.  1.  The  description  of  the  premises  in  the  evi- 
dence, fully  detailed  in  the  bill  of  exceptions,  very  clearly  shows 
that  the  wood-house  "  covered  and  included  the  room  in  which 
the  straw  was  deposited.  We  perceive  no  ground  for  saying  that 
this  room,  designed  for  a  carriage-room,  was  a  building,  so  as  to 
make  the  'application  false  when  it  stated  there  was  no  other 
building  within  four  rods  of  the  premises  insured  except  the  ice- 
house. But  the  evidence  that  the  building  which  covered  and 
included  the  wood-room  and  carriage-room  was  known  and  called 
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by  tine  tenants  and  neighbors  the  wood-house,"  though  not  nec- 
essary, was  competent. 

2.  The  evidence  of  Mrs.  Jewett  as  to  the  bonfire  of  straw  three 
weeks  before  the  fire  was  immaterial,  because  the  fact  it  tended 
to  prove,  and  to  which  its  effect  was  limited  by  the  learned  judge, 
was  itself  immaterial.  From  its  manifest  tendency,  also,  to  prej- 
udice the  cause  of  the  plaintiff,  it  should  have  been  excluded. 

3.  Whether  the  pig-pen  and  hen-house  were  buildings  within 
the  terms  of  the  application,  —  no  other  buildings  within  four 
rods,"  —  would  depend  upon  their  size  and  structure.  Upon  the 
evidence  given  in  the  bill  of  exceptions  they  were  not  buildings, 
within  the  meaning  of  the  application ;  and  evidence  as  to  in- 
crease of  risk  from  them  was  not  competent. 

4.  The  instructions  prayed  for  should  in  form  or  substance 
have  been  given.  There  was  nothing  in  the  acts  of  tiie  tenant, 
as  proved,  which  avoided  the  policy.  The  instructions  given 
were  unsound,  for  the  same  reason.         ExeeptionB  sustmned* 


Crnr  op  Worcester  vs.  Worcester  Mutual  Fire  Insur- 
ance Co.i 

(Supreme  Court,  Massachusetts,  September  Term,  1857.) 
A$he$, 

An  spplicatiOD  bj.a  town  for  intnrance  on  a  school-house  stated,  in  answer  to  an  interroga> 
tory,  that  the  ashes  were  taken  ap  in  metallic  vessels  which  were  not  aHowed  to  stand 
on  wood  with  ashes  in  them,  and  that  the  ashes,  if  deposited  in  or  near  the  building, 
were  in  brick  or  stone  vaults ;  and  concluded  with  a  memorandum  that if  asliee  ars 
allowed  to  remain  in  wood,  the  insurers  will  not  assume  the  risk  ; and  was  made  pot 
of  the  contract  of  insurance.  There  were  no  yaults  of  brick  or  stone,  and  the  ashes  were 
generally  deposited  on  the  ground,  at  a  distance  from  the  building ;  but  the  boj  em- 
ployed by  the  school  committee  to  take  charge  of  the  bnilding,  for  two  or  three  wedm 
before  the  fire,  without  orders,  placed  the  ashes  in  a  wooden  barrel  in  a  shed  adjoiains 
the  school-house.  ITeU,  that  the  insurers  were  discharged. 

Action  of  contract  on  a  policy  of  insurance^  dated  Febroaiy 
10,  1865,  upon  a  school-house  against  loss  by  fire,  according 
to  the  true  intent  and  meaning  of "  the  rules  annexed  to  the 
policy,  and  the  application  for  insurance,  which  was  made  part 
of  the  contract. 

By  those  rules,  policies  shall  become  void  and  of  no  effect  for 
any  of  the  following  causes  or  reasons,  to  wit :  — 

If  the  application  shall  not  contain  a  full,  fair,  and  substao^ 

1  9  Gfay,  27. 
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tially  a  trae  representation  of  all  the  &ot8  and  circumstances  re- 
ipeddng  the  property,  so  £ar  as  they  are  within  the  knowledge  of 
«    the  assured,  and  material  to  the  risk. 

Or  if  the  assured  shall  withhold  or  conceal  any  such  material 
&ctB  or  circumstances  within  his  knowledge. 

Or  if  the  state  of  things  in  or  about  the  buildings  insured  be 
80  altered  or  changed  by  the  udvice,  consent,  or  procurement  of 
the  assured,  as  to  cause  a  material  increase  of  the  risk. 

Or  if  a  loss  shall  happen  through  the  gross,  wanton,  or  wilful 
misconduct  of  the  assured,  or  through  his  gross  or  culpable  negli- 
gence, or  by  means  of  his  intoxication." 

The  twelfth  interrc^tory  in  the  application  was  this :  Are 
your  ashes  taken  up  in  metallic  yessels  which  are  not  allowed  to 
stand  on  wood  with  ashes  ift  them  ?    And  if  deposited  in  or  near 
,  the  building,  in  vaults  of  brick  or  stone  ?  '*   The  answer  to  both 
these  questions  was  in  the  affirmatiye. 

At  the  end  of  the  application,  immediately  above  the  signa- 
ture, was  the  following :  "  Note.  If  ashes  are  allowed  to  remain 
in  wood,  or  if  fireplaces  where  stoves  are  substituted  are  not  well 
secured  by  incombustible  materials,  and  the  wood  where  stove- 
pipe is  carried  near  to  it  is  not  thoroughly  protected,  the  com- 
pany will  not  assume  the  risk." 

The  parties  admitted  the  execution  of  the  policy  and  applica- 
tion ;  the  destruction  of  the  school-house  by  fire  on  the  12th  of 
January,  1856 ;  and  the  right  of  the  plaintifib  to  recover,  unless 
the  following  facts,  with  such  inferences  as  might  be  drawn 
therefrom,  constituted  a  defence. 

About  six  weeks  before  the  destruction  of  the  building  a 
Bchool  was  opened  therein  and  kept  until  the  building  was  de- 
stroyed. A  boy  was  hired  to  make  the  fires  and  take  diarge  of 
the  school-house  during  the  continuance  of  the  school ;  but  no  di- 
rections were  given  him  by  any  one  as  to  the  disposition  of  the 
ashes.  For  almost  three  weeks  from  the  opening  of  the  school 
he  threw  them  into  a  pile  on  the  ground,  a  rod  or  more  from  the 
building ;  but  two  or  three  weeks  before  the  burning  of  the  build- 
ing, a  legal  voter  of  the  district  in  which  the  school-house  was  sit- 
uated placed  a  wooden  barrel  in  the  wood-house  which  adjoined 
the  school-house,  and  in  which  the  wood  for  fuel  was  kept,  and 
agreed  with  the  boy  to  pay  him  a  stipulated  price  if  he  would 
put  the  ashes,  as  they  accumulated,  in  the  barrel,  which  the  boy 
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from  that  time  did,  until  the  building  was  destroyed.  There 
were  no  vaults  of  brick  or  stone,  or  other  incombustible  material 
in  or  about  the  school-house,  or  provided  elsewhere  for  the  deposit, 
of  the  ashes.  The  wood-house  was  a  building  of  wood,  and  it 
was  in  flames  when  the  fire  was  first  discovered,  and  before  it 
had  reached  the  school-house. 

The  prudential  committee  of  the  district  at  the  time  of  the 
destruction  of  the  school-house,  who  had  held  the  same  office  in 
the  previous  year,  soon  after  the  school  for  the  winter  of  1854-65 
was  opened,  directed  the  person  who  then  made  the  fires  to  throw 
the  a^es  upon  the  ground  on  the  spot  before  referred  to,  and  \m 
directions  were  complied  with  during  that  winter." 

Dewey,  J.  The  answers  and  stipulations  contained  in  the 
application  of  the  plaintiffs  for  their  policy  are  made  an  essential 
part  of  the  contract  between  these  parties.  To  the  twelfth  inter- 
rogatory, the  plaintiffs  by  their  answer  had  stated  that  "their 
ashes  were  taken  up  in  metallic  vessels,  which  were  not  allowed 
to  stand  on  wood  with  ashes  in'  them,  and  that,  if  deposited  in  or 
near  the  building,  they  were  deposited  in  vaults  of  brick  or 
stone."  Upon  the  face  of  the  application,  and  above  the  signa- 
ture of  the  defendants  to  the  application,  was  the  following: 
"  If  ashes  are  allowed  to  remain  in  wood,  the  company  will  not 
assume  the  risk."  This  policy  was  therefore  directly  affected  by 
the  manner  in  which  the  plaintiffs  used  the  insured  property  in 
reference  to  th&  stipulations  above  referred  to.  It  is  conceded 
that  the  plaintiffs  had  no  vaults  of  brick  or  stone  for  the  deposit 
of  ashes.  Had  they  had  such,  and  had  the  usual  course  been  to 
deposit  their  ashes  therein,  an  unauthorized  departure  in  one  or 
two  instances  by  their  servant  might  not  have  affected  the  policy. 
But  under  the  circumstances  of  the  present  case,  placing  the 
ashes  for  a  period  of  two  or  three  weeks  continuously,  and  up  to 
the  time  of  the  loss  by  fire,  in  a  wooden  barrel  in  the  wood-house,, 
which  adjoined  the  school-house,  and  in  which  the  fuel  for  the 
school-house  was  kept,  by  the  agent  employed  by  the  defendants 
to  make  the  fires  and  take  charge  of  the  school-house,  was  in 
direct  violation  of  the  terms  of  the  contract  for  insurance,  and 
must  preclude  the  plaintiffs  from  recovering  for  the  loss  whidi 
has  occurred.  Judgment  for  the  defendants. 
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David  Clabk  &  another  v9.  Hamilton  Mutual  Insub- 

ANPB  Co.i 

(Sapreme  Court,  Massachusetts,  October  Term,  1857.) 
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Omiasion  to  disclose  to  Insarers  repeated  incendiary  attempts  to  destroy  the  property  in- 
sured will  not  avoid  the  insnrance. 

In  an  action  on  a  policy  of  insurance,  in  which  the*  defence  relied  upon  is  a  snbseqnent 
insurance  contrary  to  the  terms  of  the  first  policy,  the  burden  of  proving  that  the  two 
policies  covered  the  same  property  is  upon  the  defendants. 

A  policy  of  insurance  upon  carpenter*s  shop  and  carpenter's  tools'*  provided  that  the 
issuing  of  any  other  policy  covering  any  portion  of  the  property  insured,  and  not  dis- 
closed to  these  insurers,  should  avoid  this  policy:  Held^  that  evidence  of  the  issuing  of 
another  policy  to  the  same  person  upon  **four  chests  of  carpenter's  tools  in  wood  shop," 
described  as  situated  in  the  same  street  as  in  the  first  policy,  and  that  there  were  in  the 
shop  two  chests  of  tools  belonging  to  the  assured,  and  two  or  perhaps  three  belonging  to 
their  journeymen,  did  not  show  that  any  part  of  the  property  was  covered  by  both 
policies. 

Action  of  contract  on  a  policy  of  insurance  issued  by  a  mut- 
ual insurance  company  on  the  1st  of  July,  1852,  to  the  plaintiffs 
upon  "carpenter's  shop,  carpenter's  tools,"  hardware,  fixtures, 
and  lumber,  in  "  Brattle  Place,"  West  Cambridge,  "  subject  to 
the  provisions,  conditions,  and  limitations  of  the  charter  and  by- 
laws of  said  company,  and  the  lien  on  the  interest  of  the  person 
insured  in  any  personal  property,  or  buildings  covered  by  this 
policy,  and  the  land  under  said  buildings,"  which  the  company 
expressed  their  intention  to  rely  upon. 

The  by-laws  of  the  company,  which  were  printed  upon  the 
poliqr*  contained  these  provisions :  Art.  11.  "  If  the  insured  shall 
refuse  to  pay  any  assessment,  or  if  for  any  other  cause  the  con- 
tinuance of  the  risk  is  considered  unequal  or  injurious  to  the 
company,  the  directors  may  terminate  the  same."  Art.  14.  "  If 
the  risk  on  any  property  insured  by  said  company  shall  be  in- 
creased by  any  change  of  the  circumstances  disclosed  in  the  ap- 
plication, or  by  the  erection  or  alteration  of  any  building,  the 
carrying  on  of  any  hazardous  trade,  or  the  deposit  of  any  hazard- 
ous goods  in  or  near  the  same,  the  policy  thereon  shall  be  void," 
unless  confirmed  in  writing  by  the  directors.  Art.  18.  "  In  case 
any  other  policy  of  insurance  has  been  or  shall  be  issued,  cover- 
ing the  whole  or  any  portion  of  the  property  insured  by  this 
company  in  any  policy,  the  policy  issued  by  this  company  shall 
be  void,  although  such  other  policy  shall  be  void  also,  unless  the 
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directors  shall  have  been  notified  of  such  other  policy,  and  given 
their  consent  thereto  in  writing  signed  by  the  president  and  sec- 
retary." 

At  the  trial  before  Merrick,  J.,  the  defendants  offered  to 
prove,  and  it  was  admitted  thaf  they  could  prove,  if  oompetent, 
that,  after  they  made  this  policy,  attempts  had  been  made  on 
three  several  and  distinct  occasions  by  some  person  or  persons  un- 
known, other  than  the  plaintiffs,  to  set  fire  to  and  bum  the  shop 
of  the  plaintiffs ;  and  no  information  of  these  facts  was  communi- 
cated by  the  plaintiffs  to  the  defendants,  until  after  the  plaintifb* 
shop  and  all  the  tools  contained  therein  had  been  consumed  and 
destroyed  by  fire,  set  by  an  unknown  incendiary."  The  defend- 
ants also  offered  to  prove,  by  experts  in  insurance  risks  and 
hazards,  that  such  incendiary  attempts  were  a  material  change  in 
the  circumstances  of  insured  property,  and  materially  increased 
the  hazard  of  insuring  it.    The  evidence  offered  was  rejected. 

The  defendants  introduced  and  read  to  the  jury  a  policy  of 
insurance  issued  by  the  Hampden  Stock  and  Mutual  Fire  Insur- 
ance Company  to  the  plaintiffs  on  the  17th  of  August,  1854,  on 

four  chests  of  carpenter's  tools  in  wood  shop  in  West  Gam- 
bridge,"  and  "  predicated  upon  an  application  or  survey,"  whidi 
was  made  a  part  of  the  policy,  and  described  the  property  in- 
sured as  situated  in  Brattle  Place,"  and  had  indorsed  upon  it 
the  following :  "  Remarks  of  Agent.  Messrs.  Clark  &  Burr 
wished  me  to  file  an  application  to  insure  this  property ;  they 
employ  ten  hands,  four  or  five  of  which  work  in  the  immediate 
neighborhood,  so  that  their  chests  remain  in  the  shop ;  and  Messrs. 
C.  &  B.  think  that  this  insurance  will  render  their  hands  con- 
tented and  not  so  liable  to  change  places. 

"  Isaac  H.  Damon,  AgtnL^^ 

The  plaintiffs  contended  that  the  tools  insured  by  the  Hamp- 
den Company  were  not  the  same  insured  by  the  defendants,  Irat 
belonged  to  certain  journeymen  in  the  plaintiffis'  employment, 
for  whose  benefit  that  insurance  was  obtained.  It  appeared  that 
at  the  time  of  that  insurance  and  of  the  fire,  there  were  in  the 
shop  two  chests  of  tools  belonging  to  the  plaintifib,  and  also  tm 
and  perhaps  three  chests  of  tools  belonging  to  workmen  in  their 
employment. 

Damon,  and  Clark,  one  of  the  plaintiffs,  were  called  as  wit- 
nesses, and  testified  that  Damon  filled  out  that  application,  and 
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forwarded  it  to  the  defendants  at  Springfield,  after  being  re- 
quested to  obtain  insurance  for  the  plaintiffs  on  four  chests  of 
tools  belonging  to  journeymen  in  their  employment.  On  cross* 
examination,  Damon  testified  that  he  made  no  other  commu- 
nication to  the  Hampden  Company  than  the  writing  on  the 
application,  and  that  so  far  as  he  knew,  they  had  no  knowledge 
that  their  policy  was  to  be  on  the  tools  of  journeymen  employed 
by  the  plaintiffs ;  and  Clark  testified  that  when  he  signed  that 
application  he  supposed  it  related  to  and  corresponded  with  the 
tools  of  the  journeymen.  All  this  evidence  was  objected  to  by 
the  defendants,  but  admitted. 

.  The  case  was  then  reserved  for  the  full  court,  the  parties  agree- 
ing that  if  the  facts  concerning  the  attempts  to  set  fire  to  the 
shop  and  the  plaintiffs'  omission  to  make  them  known  to  the  de- 
fendants constituted  no  defence  to  the  action,  and  if  the  evidence 
concerning  the  journeymen's  tools  and  the  application  to  the 
Hampden  Company  was  competent,  and,  taken  in  connection 
with  the  two  applications  and  policies,  was  sufficient  to  show  that 
the  two  insurances  were  not  upon  the  same  tools,  judgment 
should  be  rendered  for  the  plaintiffs ;  otherwise  for  the  defend- 
ants. 

Thomas,  J.  This  is  an  action  upon  a  policy  of  insurance. 
There  were  two  grounds  of  defence.  The  first  was  a  change  in 
the  circumstances  of  the  insured  property,  materially  increasing 
the  risk,  and  not  communicated  to  the  defendants.  This  alleged 
change  of  circumstances  consisted  in  attempts  on  three  distinct 
occasions  to  set  fire  to  the  shop  insured.  The  court  rejected  the 
endence,  with  the  idea  probably  that  the  object  of  the  policy  of 
insurance  was  protection  against  loss  by  fire,  —  fires  kindled  by 
incendiaries  included. 

The  second  ground  of  defence  was  a  subsequent  insurance  on 
the  same  property,  without  notice  to  the  defendants.  The  ques- 
tion of  fact  which  arose  was,  whether  the  property  insured  in  the 
second  policy  was  the  same  as  that  insured  in  tiie  first.  Upon 
this  point  the  testimony  of  the  agent  of  the  second  insurance 
company  and  one  of  the  plaintiffs  was  admitted  of  the  declara- 
tions, made  at  the  time  of  insurance,  as  to  what  property  the 
plaintiffs  desired  to  have  their  policy  cover.  We  think  the  ad- 
mission of  this  evidence  was  an  error.  The  contract  in  writing 
could  not  be  so  controlled. 

▼OL.  IT.  15 
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But  we  think  also  that  the  burden  of  proof  was  upon  the  de- 
fendants to  show  that  the  property  insured  in  the  seoond  policy 
was  the  property  insured  in  the  first  policy ;  that  upon  the  evi- 
dence reported  this  burden  was  not  discharged ;  and  that,  upon 
the  competent  evidence  in  the  case,  it  does  not  appear  that  the 
property  was  the  same.  The  result,  however,  is  to  send  the  case 
back  for  a  New  trioL 


John  G.  M.  Pabkeb  vs.  Eagle  Fibe  Insubakce  Co.^ 

(Supreme  Court,  Massachusetts,  October  Term,  1857.) 

Repairs  hy  Insurer. 

Under  a  policy  of  insorance  on  a  building  against  fire,  which  provides  that  the  insarers  may 
"  make  good  the  damage  by  repairs,  and  the  insured  shall  c<mtribate  one  fourth  of  tbe 
expense,"  if  the  insorers,  intending  to  comply  with  this  provision  in  good  faith,  make 
repairs  of  substantial  benefit,  though  not  fully  making  good  the  loss,  the  measure  of  the 
assured  damages  is  the  difference  between  the  value  of  the  boilding  as  repaired,  and 
what  it  would  have  been  if  fully  repaired ;  deducting  one  fourth  of  their  value  to  Uie 
estate. 

Action  op  contbact  to  recover  a  loss  by  fire  under  a  policy 
of  insurance  upon  three  wooden  houses,  under  the  conditions 
and  limitations  expressed  in  the  by-laws  "  annexed  to  the  policy, 
the  sixteenth  of  which  provided  "  that  the  company  shall  have 
the  right  to  make  good  the  damage  by  rebuilding,  replacing,  or 
repairs ;  and  the  insured  shall  contribute  one  fourth  of  the  ex- 
pense of  rebuilding  or  repairing." 

At  the  trial  in  this  court,  the  defendants  admitted  a  partial 
loss ;  but  contended,  and  offered  evidence  tending  to  prove,  that 
they  had  repaired  it  and  made  it  good  according  to  that  by-law. 
The  plaintiff  offered  evidence  tending  to  show  that  the  repairs 
made  by  the  defendants  were  not  sufficient  to  make  good  the 
loss. 

The  defendants  requested  the  following  instruction :  <^  If  the 
jury  shall  find  that  the  defendants  did  repair  the  buildings  in- 
jured by  fire,  but  not  in  such  a  perfect  manner  as  to  make  them 
as  good  as  before  the  fire,  then  the  measure  of  damages  is  the 
sum  which  the  phdntiff  is  damaged  by  tlie  insufficiency  of  the 
defendants'  repairs."  But  Merrick,  J.,  refused  this  instruction; 
and  instructed  the  jury,  that  the  defendants  having  undertaken 
to  make  good  the  plaintiff's  loss,  by  replacing,  rebuilding,  and  re- 
pairing, if  they  had  not  fully  done  this,  so  as  to  make  the  bmld- 
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ing  substantially  as  good  as  before  the  fire,  no  deduction  should 
be  made  from  the  damage  originally  done  to  the  plaintifiE^s  build- 
ings by  fire,  for  any  repairs  made  by  the  defeiklants;  and  if  the 
defendants  had  not  fully  made  good  the  plaintifiTs  loss  by  their 
repairs,  then  the  jury  should  give  the  same  damages  to  the 
plaintiffs  as  if  no  repairs  had  been  made.'^  The  jury  returned 
a  verdict  for  the  plaintiff  for  his  full  damages,  and  the  defend- 
ants excepted  to  this  ruling. 

Thomas,  J.  The  defendants  were  to  repair  the  buildings 
uijder  the  contract  between  the  parties,  made  by  the  by-laws. 
It  was  a  contract  to  be  performed  upon  the  real  estate  of  the 
plaintiff,  and  the  usual  rule  as  to  labor  and  materials  furnished 
upon  real  estate  applies.  The  labor  done  and  materials  fur- 
nished in  building,  and  in  the  repair  of  buildings,  become  incor- 
porated with  and  additions  to  the  real  estate  of  the  owner.  If 
therefore  the  repairs  were  made  with  the  purpose  of  complying 
with  the  by-law  in  good  faith,  and  were  of  substantial  benefit 
to  the  plaintiff,  the  defendants  should  have  the  advantage  of 
them,  thou^  not  so  perfect  as  fully  to  make  good  the  plaintiff^s 
loss.  The  difference  between  the  value  of  the-  buildings  as  re- 
paired in  fact,  and  what  the  value  would  have  been  had  the  repairs 
been  full  and  complete,  is  the  measure  of  damages  in  the  case. 

It  is  to  be  observed  that  under  the  by-law  one  fourth  of  the 
expense  of  the  repairs  is  to  be  borne  by  the  insured.  In  a  case 
where  the  repairs  are  imperfect,  he  should  bear  not  one  fourth 
of  the  cost  of  repairs,  but  of  their  value  to  the  estate. 

Hxceptions  mMtained 


Samubl  M.  Pbttengill  vb.  Edward  W.  Hanks  &  another 

&  trustees.^ 

(Supreme  Court,  Massachusetts,  October  Term,  1857.) 

Submimon  to  Arbitration, —  Waiver, 

EvideDce  of  a  submission  by  the  assured  and  an  agent  of  the  insurers  of  the  amount  of  a 
loss  by  fire  to  arbitration  is  not  sufficient  evidence  of  a  waiver  of  a  condition  in  a  policy 
of  inrannce  requiring  a  particular  account  of  the  loss,  to  charge  the  insurers  in  foreign 
attsdunent  as  trustees  of  the  assured,  if  they  state  in  their  answers  that  they  have  never 
waived  the  conditions  of  the  policy. 

Trustee  pbocess.  The  Traders'  &  Mechanics'  Mutual  Fire 
Insuiance  Ciompany,  and  the  Howard  Mutual  Eire  Insurance 
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Company,  both  of  Lowell  in  this  county,  summoned  as  trustees 
of  the  principal  defendants,  in  their  answer  admitted  a  loss  by 
fire  of  pi'operty  of  the  defendants  in  Boston,  insured  by  them ; 
but  stated  that  the  defendants  had  never  delivered  to  them  a 
particular  account  of  the  loss,  as  required  by  the  conditions  of  in- 
surance made  part  of  each  policy.  In  answer  to  interrogatories 
put  to  them  by  the  plaintiff,  they  further  stated  that  they  had 
notice  of  the  fire  from  an  agent  of  theirs ;  that  an  officer  of  each 
company  visited  and  examined  property  injured  by  the  fire,  and 
for  the  sole  purpose  of  ascertaining  the  extent  of  the  injury  while 
the  fire  was  recent,  agreed  to  the  appointment  of  three  persons  to 
estimate  it ;  but  that  he  did  not  intend  to  bind  the  company  by 
such  appraisal,  or  to  waive  any  of  the  rights  of  the  company,  and 
had  no  authority  to  bind  them  by  a  submission  to  arbitration,  and 
that  the  company  never  assented  to  the  appointment  of  arbitra- 
tors. 

At  the  trial  in  the  court  of  common  pleas,  the  plaintiff  called 
a  witness,  who  testified  that  he  was  called  upon  to  act  as  arbitra- 
tor on  the  part  of  the  plaintiff  between  him  and  the  insurance 
companies,  and  met  at  the  place  of  the  fire  those  officers,  and 
an  arbitrator  selected  by  them  on  the  part  of  the  companies,  who, 
together  with  the  witness,  selected  a  third,  and  those  officers 
agreed  to  abide  their  decision ;  that  the  witness  looked  at  the 
policies,  and  remarked  that  they  provided  another  mode  of  assess- 
ing damages  and  giving  notice,  and  said  officers  said  it  would 
make  no  difference,  that  they  were  anxious  to  ascertain  the  loss 
as  they  wished  to  pay  up ;  that  the  arbitrators  made  an  award 
with  which  the  officers  were  satisfied,  and  one  of  them  said  he 
was  going  to  Lowell,  and  should  settle  the  matter. 

The  trustees  called  the  officers,  who  were  permitted,  against 
the  plaintiff's  objection,  to  testify  that  they  did  not  waive  any  of 
the  conditions  of  the  policy,  and  had  no  authority  to  make  a 
final  settlement  of  the  loss,  and  said  so  at  the  time  of  said  meet- 
ing. 

Upon  the  trustees'  answers  and  this  evidence,  Bishop,  J.,  dis- 
charged the  trustees,  and  the  plaintiff  excepted. 

Mebbice,  J.  It  is  conceded  by  the  plaintiff,  that  after  the 
occurrence  of  the  injury  by  fire  to  the  insured  property,  no  such 
notice  as  is  made  requisite  by  the  provisions  of  the  policies  to 
render  them  liable  for  the  loss  was  ever  given  to  either  of  the 


Digitized  by 


Mississippi  Mut.  Ins.  Co.  v.  Ingbak,  34  Miss.  215.  229 


CoBstrnction. — Amount  of  Beoovery. 

corporations  who  are  summoned  as  trustees ;  and  that  they  are 
therefore  entitled  to  be  discharged,  unless  by  the  acts  and  pro- 
ceedings of  their  officers  their  right  to  such  notice  was  virtually 
waived.  Such  provisions  respecting  the  notification  of  a  loss 
were  undoubtedly  for  the  benefit  of  the  insurers,  who  could,  of 
course,  if  they  should  see  fit  to  do  so,  dispense  with  its  being 
given.  And  they  may  waive  it  in  express  terms,  or  it  may  be 
assumed  as  a  fact  if  it  is  a  result  by  necessary  implication  from 
their  acts  or  the  acts  and  conduct  of  their  officers.  Olark  v.  New 
England  Mutiial  Fire  Insurance  Co.  6  Cush.  842  ;  Underhill  v. 
Agawam  Mutual  Fire  Ins.  Co.  6  Cush.  440. 

But  the  difficulty  with  the  plaintiff's  case  is,  that  there  has 
been  no  waiver ;  and  no  transactions  from  which,  in  connection 
with  the  proofs  by  which  they  are  surrounded,  a  fact  of  that  kind 
can  legitimately  be  inferred.  The  answers  of  the  trustees  are  to 
be  taken  to  be  true  ;  and  both  corporations  in  their  answers  ex- 
pressly declare  that  they  never  waived  or  intended  to  waive  the 
benefit  secured  to  them  by  the  provisions  in  the  policies  which 
they  issued,  concerning  the  notice  to  be  given  them  by  the  insured 
in  case  of  loss.  There  is  some  apparent,  and  perhaps  real,  con- 
flict in  the  testimony  of  the  witnesses,  which  has  been  put  into 
the  case  by  the  parties  in  addition  to  the  answers  of  the  trustees ; 
hut,  fully  considered,  it  is  certainly  impossible  to  conclude  from 
this  testimony,  contrary  to  the  statements  of  the  trustees  as  made 
in  their  answers,  that  they  did  in  fact  dispense  with  the  require- 
ment of  the  notice  provided  for.  And  as  the  requisite  notice  was 
in  fact  never  given,  and  is  not  affirmatively  shown  to  have  been 
waived,  it  follows  that  no  action  could  have  been  maintained 
against  the  insurers  to  recover  the  amount  of  the  loss  ;  and  con- 
sequently that  they  cannot  be  adjudged  to  have  had  any  goods, 
effects,  or  credits  of  the  defendants  in  their  hands  when  the  plain- 
tiff's writ  was  served  upon  them.  Trustees  discharged. 


Mississippi  Mutual  Insubanob  Co.  vs.  Ingbam  &  Laud.^ 

(High  Court  of  Errors  and  Appeals,  Mississippi,  October  Term,  1857) 

Chmtntetion.  —  Amount  of  Recovery. 

Cootncts  of  insonuice,  like  all  other  contracts,  must  be  constmed  according  to  the  intention 
of  the  parties,  as  manifested  hy  the  words  used,  and  according  to  their  ordinarj  signi- 
fication. 

1  34  Miss.  215. 
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Under  a  fire  policy,  as  nsnally  made,  the  assured  is  entitled  to  recover  from  the  1Inde^ 
writer  the  whole  amount  of  a  partial  loss,  if  it  do  not  exceed  the  amount  insued,  al- 
though the  amount  insured  be  less  than  the  value  of  the  property  at  risk. 

The  underwriters  contracted  to  make  good  unto  the  assured,  their  executors,  &c  sll  Ion 
or  damage,  not  exceeding  in  amount  the  sum  insured,  as  shall  happen  to  the  property  \ij 
fire.*'  The  property  at  risk  exceeded  in  value  the  sum  insured,  and  a  psrtisi  lo»  oc- 
curred, exceeding  dso  the  amount  insured.  HtUf  that  as  there  was  no  provisioii  in  the 
policy  for  an  average  of  the  loss  between  the  assured  and  the  underwriters,  the  assured  vis, 
by  the  terms  of  the  contract,  entitled  to  recover  the  whole  amount  of  the  loss. 


J.  &  H.  Smith  vs.  Empire  Insurance  Co.^  (Supreme  Court 
New  York,  October,  1857.)    Knowledge  of  AgenL —  Warranty, 

If  an  insurance  agent  be  requested  by  the  applicant  for  insurance  to  fill  out  the  applicatko, 
he  becomes  pro  hoc  vice  the  agent  of  the  latter,  and  his  knowledge  of  the  facts  of  the 
risk  will  not  charge  the  insurer* 
.The  application  was  made  part  of  the  policy,  by  a  reference  therein  to  it  as  forming  part  of 
it  The  conditions  annexed  to  the  policy  also  formed  part  of  it  by  express  reference. 
One  of  the  conditions  required  the  plaintiffs  to  state  in  the  application  ''the  nature  and 
amount  of  incumbrances,  if  any,*'  on  the  property ;  and  it  declared  that  any  misstate- 
ment or  concealment  relative to  the  same  should  **  render  the  insurance  void,  the  valid- 
ity of  the  policy  being  based  thereon."  Another  condition  was  that  there  should  be  do 
waiver  or  evasion  of  any  of  the  printed  terms  and  conditions  of  the  policy.  The  insnred 
stated  that  there  was  but  one  incumbrance  upon  the  property.  When  the  pohcj  mi 
issued  there  were  two  mortgages  on  the  land  upon  which  the  insured  property  was  sit* 
uated.  ffeidf  that  the  statements  of  the  application  were  warranties,  and  the  policy 
avoided,  though  one  of  the  mortgages  was  oi)ly  a  nominal  lien  upon  the  land. 

The  above  statement,  that  there  was  but  one  mortgage,  was  inserted  by  an  agent  of  the  m- 
suranoe  company,  but  the  act  being  impliedly  authorized  by  the  ptaintifEs.  HeU  that  it 
was  their  statement. 


McDoicBSLL  v8.  The  Beacon  Fire  and  Life  Assurance  Co.* 
(Common  Pleas,  Upper  Canada,  Michaelmas  Term,  1857.)  Other 
Insurance. 

The  not  communicating  at  the  time  of  the  proposal  for  an  insurance  the  fact  that  then 
was  an  insurance  already  effected  with  another  company,  held^  not  to  be  such  a  wrongful 
concealment  as  to  sustain  a  plea  of  fraud,  avoiding  the  policy. 


Eagle  Insurance  Company  vs.  Lafatbttb  Insurance  Co.^ 


The  Umitation  clause  held  invalid. 

In  case  of  reinsurance,  the  reinsured  can  collect  of  the  reinsurer  before  pa}rmeot  to  tiie 
original  party  insured.  Nor  does  the  insolvency  of  the  company  reinsured  disehaige 
the  reinsurer. 

Reinsurers  may  make  any  defence  that  the  insurer  could. 


The  case  is  stated  in  the  opinion. 

Perkins,  J.  The  Lafayette  Insurance  Company  issued  a  pol- 


(Supreme  Court,  Indiana,  November  Term,  1857.) 
Limitation  Claiue, — Reinsurance. 


1  25  Barb.  497. 


«  7  Up.  Can.  C.  P.  308. 
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icy  of  insurance  to  one  Smith,  whereby  they  assured  him,  to  the 
amoimt  of  9900  against  loss  by  fire.  The  policy  was  upon  his 
house,  &c.;  run  for  one  year ;  and  contained  a  stipulation  that 
suit  should  be  brought  on.  the  policy,  to  recover  for  any  loss,  in 
six  months  from  the  happening  thereof  and  not  afterwards. 

Subsequently,  and  within  the  year,  said  Lafayette  Company 
took  from  the  Eagle  Insurance  Company,  of  Cincinnati,  Ohio,  a 
policy  of  insurance  on  the  policy  the  former  had  issued  to  Smith, 
and  running  for  its  unexpired  time,  whereby  said  £lagle  Com- 
pany did  insure  the  Lafayette  Insurance  Company  against  loss 
or  damage  by  fire,  to  the  amount  of  $900  on  policy  No.  20,  run- 
ning to  Mathias  Smith ;  the  above  risk  being  based  upon  and 
bounded  by  policy  No.  20,"  &c.  The  policy  continues,  in  the 
terms  of  ordinary  policies  of  insurance,  to  its  conclusion.  The 
policies  were  both  issued  by  an  agent. 

Smith's  house,  it  is  alleged,  was  destroyed  by  fire,  and  there- 
upon the  Lafayette  Insurance  Company  sued  the  Eagle  Insur- 
ance Company  on  the  policy  of  reassurance  issued  by  the  latter 
to  the  former. 

A  question  was  earnestly  contested  below  as  to  the  right  of 
the  agent  to  aot  in  the  premises  in  taking  the  contract  of  rein- 
surance, &c. ;  but  it  has  been  passed  upon  by  a  jury ;  and  the 
state  of  the  evidence  would  not,  we  think,  under  the  rules  uni- 
formly adhered  to  by  this  court  as  to  setting  aside  verdicts,  au- 
thorize us  to  disturb  that  in  this  case,  on  this  point. 

But  the  record  does  present  embarrassing  questions  of  law. 
The  answer  of  the  Eagle  Company,  third  paragraph,  assuming 
that  contracts  of  insurance  are  contracts  of  indemnity,  and  that 
the  assured  has  no  right  to  recover  where  he  has  suffered  no  dam- 
age, alleges  that  the  original  policy  of  the  appellee  contains  a 
conventional  limitation,  by  which  it  is  provided  that  no  suit 
against  the  company  shall  be  sustainable  unless  commenced  within 
six  months  after  loss  ;  that  if  any  suit  shall  be  commenced  after 
the  expiration  of  the  time  thus  limited,  the  lapse  of  time  shall  be 
taken  as  conclusive  evidence  against  the  validity  of  the  claim ; 
that  the  only  suit  ever  commenced  against  the  appellee,  on  her 
original  policy,  by  Smith,  had  been  voluntarily  dismissed  by  him, 
at  his  own  costs,  after  the  expiration  of  six  months  next  ensuing 
the  loss ;  that  the  appellee  had  not  paid  anything  to  Smith,  on 
8<5count  of  the  policy  to  him,  but  whoUy  refused  to  do  so ;  that 
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more  than  six  months  had  elapsed,  after  the  loss,  before  the  suit 
in  this  case  was  brought;  and  insisting  upon  the  conventiomd 
limitation  in  bar  of  the  suit.  The  sixth  paragraph  is  in  the  nat- 
ure of  a  plea  of  non  damnificatuB. 

The  court  below  sustained  demurrers  to  these  paragraphs  of 
the  answer,  and  instructed  the  jury,  upon  the  trial,  that  such  de- 
fence was  unavailing  ;  and  there  was  judgment  for  the  plaintiff. 
Were  these  rulings  of  the  circuit  court  correct  ? 

Contracts  of  insurance  have  ever  been  regarded  as  contracts  of 
indemnity.  There  does  not  seem  to  be  any  conflict  in  the  au- 
thorities upon  this  general  proposition.  2  Smith's  Lead.  Cas.  top 
p.  252 ;  Murdock  v.  ITie  Chenango^  ^c,  Inisurance  Company^  2 
Comst.  210,^  and  cases  there  cited. 

Contracts  of  fire  and  marine  insurance  must  be  contracts  of 
indemnity,  or  wagering  contracts,  which,  in  this  state,  would  be 
illegal.  And  to  indemnify,  means  to  secure  one  from,  or  com- 
pensate one  for,  damages  or  loss  that  may  happen  from  a  given 
act  or  event. 

Upon  this  principle,  Godsall  v.  Boldero^  9  East,  72,  was  de- 
cided, —  a  case  subsequently  recognized  in  Bainhridge  v.  Nehofu, 
10  lb.  844,  and  Tunno  v.  Edwards,  12  lb.  493,  —  and  in  which 
it  was  held  that  "  a  creditor  may  insure  the  life  of  his  debtor  to 
the  extent  of  his  debt ;  but  such  a  contract  is  substantially  a  con- 
tract of  indemnity  against  the  loss  of  the  debt ;  and  therefore,  if, 
after  the  death  of  the  debtor,  his  executors  pay  the  debt  to  the 
creditor,  the  latter  cannot  afterwards  recover  upon  the  policy." 

The  principle  decided  in  Godsall  and  Boldero,  as  applicable 
to  contracts  of  fire  and  marine  insurance,  has  not,  so  far  as  we 
are  advised,  been  disputed  in  the  English  courts  ;  but,  as  appli- 
cable to  contracts  of  life  insurance,  it  has  been  held  erroneous. 
In  Dalby  v.  The  India  ^  London  Life  Asmranee  Company 
decided  after  much  discussion  and  full  consideration,  in  1854 
(28  Eng.  L.  &  Eq.  R.  312),  Baron  Parke,  in  delivering  the  opin- 
ion of  the  court,  said :  Upon  considering  this  case  [  ChdwU 
V.  Boldero']^  it  is  certain  that  Lord  EUenborough  decided  it  upon 
the  assumption  that  a  life  policy  was,  in  its  nature,  a  contract  of 
indemnity,  as  policies  on  marine  risks  and  against  fire  undoubt- 
edly are ;  and  that  the  action  was,  in  point  of  law,  founded 
on  the  supposed  damnification  occasioned  by  the  death  of  the 
debtor,  existing  at  the  time  of  the  action  brought ;  and  his  lord- 

1  AkU,  vol.  d,  p.  36. 
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ship  relied  upon  the  decision  of  Lord  Mansfield,  in  Hamilton  v. 
MmdeSy  2  Burr.  1210,  that  the  plaintiff's  demand  was  for  an  in- 
demnity only.  Lord  Mansfield  was  speaking  of  a  policy  against 
marine  nsks,  which  is  in  its  terms  a  contract  for  indemnity  only. 
But  that  is  not  the  nature  of  what  is  termed  an  assurance  for 
life ;  it  really  is  what  it  is  on  the  face  of  it  —  a  contract  to  pay 
a  certain  sum  in  the  event  of  death,"  in  consideration  of  the 
payment  of  a  previous  annuity,  See,  also,  St.  John  v.  Tfie  Amer- 
iean^  ^e.  Insurance  Co.  3  Keman,  31. 

If  original  contracts  of  fire  and  marine  insurance  are  of  in- 
demnity, much  more  so,  it  seems  to  us,  should  those  of  reinsur- 
ance be  held  such ;  and,  upon  the  general  proposition  that  they 
are,  the  authorities  all  concur.  Hirne  et  al  v.  The  Mutual^  ^c. 
Co.  1  Sandf.  (N.  Y.)  R.  137 ;  The  Mutual,  ^c.  Co.  v.  Hone  et 
al.  2  Comst.  236.^ 

The  contract,  then,  being  one  of  indemnity,  it  would  seem  that 
the  reassured  should  only  recover  for  actual  loss  sustained  by 
such  reassured.  Loi/d  et  al.  v.  Marvin,  7  Blackf .  464 ;  Schooley 
V.  Stoops  et  al.  4  Ind.  R  130 ;  Lewis  v.  Richey,  5  lb.  162 ; 
Francis  et  al  v.  Porter,  7  lb.  213 ;  Tate  v.  Booe  et  al..  May  Term, 
1857.2  See,  particularly,  this  latter  case.  But  the  New  York 
courts  do  not  carry  out  the  doctrine  to  this  extent.  They  hold 
that  reassurance  is  a  contract  of  indemnity  to  the  reassured, 
and  binds  the  reinsurer  to  pay  to  the  reassured  the  whole  loss 
sustained  in  respect  of  the  subject  insured,  to  the  extent  for 
which  he  is  reinsurer."  But  that  "  it  is  not  necessary  for  the 
reassured  to  pay  the  loss  to  the  first  insured,  before  proceeding 
against  the  reinsurer.  Nor  is  the  liability  of  the  latter  affected 
by  the  insolvency  of  the  reassured,  or  his  inability  to  fulfil  his 
own  contract  with  the  original  insured."  Hone  v.  The  Mutual, 
4'c.  Co.,  supra.  We  have  found  no  case,  however,  deciding  that 
where  the  reassured  is  not  liable  upon  the  original  policy,  a  re- 
covery can  be  had  against  the  reinsurer.  Some  dicta  in  the  case 
last  cited  might  seem  to  go  that  length  ;  but  they  must  be  inter- 
preted and  limited  by  the  question  there  in  discussion.  If  it 
were  law  that  the  reassured  could  recover  in  such  case,  the  con- 
tract of  reassurance  would  not  be  one  of  indemnity,  and  the  doc- 
trine laid  down  by  Judge  Story,  in  The  New  York,  ^c.  Insur^ 
ance  Co.  v.  ITie  Protection  Insurance  Co.  1  Story's  R.  458, 
would  be  incorrect.    He  says :    This  is  a  case  of  reassurance, 

1  AnU,  ToL  2,  p.  579.  *  9  Ind.  18. 
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and  nothing  is  clearer,  upon  principle  and  authority,  tiian  that, 
in  such  a  case,  the  assurers  are  entitled  to  make  the  same  defence, 
and  to  take  the  same  objections  which  might  be  asserted  by  the 
original  insurers  in  a  writ  upon  the  first  policy."  See,  also,  3 
Caines,  190.  And,  in  determining  what  defences  might  be  made 
by  the  original  insurer,  we  look  at  the  case  as  it  stands  at  the 
time  when  the  reinsurers  are  sued,  except  as  to  the  fact  of  pay- 
ment by  the  original  insurers.  Where  they  have  not  paid  nor 
adjusted  the  losses,  and  the  case  stands  between  them  and  the 
original  assured  upon  the  terms  of  the  policy  and  the  facts  con- 
nected with  the  loss,  at  the  time  the  reinsurers  are  sued,  we  think 
the  reinsureis  should  be  permitted  to  make  every  defence  the 
original  insurers  could  then  make.  Especially  should  it  be  so  in 
this  case  ;  for  by  the  terms  of  the  policy  of  reinsurance,  their  lia- 
bilities are  to  be  bounded  in  all  things  by  the  terms  of  the  orig- 
inal policy.  This  incorporates  into  the  policy  of  reinsurance  the 
six  months'  limitation  clause,  as  between  the  original  and  rein- 
surers. 

We  are  cited  to  the  case  of  King  v.  The  State  Mutual  Insur- 
ance Co.  7  Cush.  1,^  as  in  point ;  but  we  do  not  so  regard  it 
That  was  the  case  of  a  mortgagee  taking  a  policy  upon  the  mort- 
gaged property  ;  a  loss  before  the  mortgage  was  paid,  and  a  re- 
covery upon  the  policy.  A  mortgagee  has  an  insuperable  interest 
in  the  property,  and  may  well  recover  for  a  loss  or  diminution  of 
that  interest  while  his  mortgage  is  subsisting.  It  is  not  like  a 
contract  of  reinsurance  upon. a  policy  on  which  the  reinsured  him- 
self is  not  liable,  and  hence,  has  no  insurable  interest.  See  Car- 
pewter  v.  The  Providence^  ^c.  Insurance  Co.  16  Pet.  495.*  This, 
then,  brings  us  to  the  question,  could  the  original  insurers,  in  a 
suit  upon  the  first  policy,  avail  themselves  in  defence  of  the 
clause  requiring  suit  to  be  brought  in  six  'months  ?  Is  that  a 
valid  provision  ?  Mr.  Justice  Nelson,  of  the  supreme  court  of 
the  United  States,  has  decided  that  it  is ;  CSray  v.  The  Hartford^ 
^c.  Insurance  Co.  1  Blatch.  280  ;  ^  and  Mr.  Justice  McLean,  of 
tiie  same  court,  has  decided  that  it  is  not.  French  et  al  v,  Lqfojf' 
ette  Insurance  Co.  6  McLean,  461.  There  are  cases  bearing  a 
remote  analogy.  This  court  has  decided  that,  in  case  of  ordinary 
contracts,  an  agreement  not  to  sue  for  a  limited  time  is  no  bar 
to  a  suit  within  that  time ;  5  Blackf.  125 ;  but  that  an  agree- 
ment never  to  sue  upon  a  then  existing  right  of  action  is  good 

I  AnU,  vol.  8,  p,  186.  «  Ante,  vol.  2,  p.  448.  »  lb.  p.  674. 
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as  a  release.  Harvey  v.  Harvey^  3  Ind.  R.  478.  It  has  also  de- 
cided that,  where  there  is  no  statute  authorizing  a  judgment 
without  stay  of  execution,  a  provision  in  a  contract  authorizing 
such  judgment  will  not  be  regarded  in  entering  judgment.  Dev- 
elin  V.  Wood,  2  Ind.  R.  102 ;  4  lb.  289.  It  has  also  decided 
that  wh^  parties  agree  that,  for  a  breach  of  contract,  a  certain 
sum  named  in  the  contract  shall  be  liquidated  damages,  the  same 
will  be  taken  by  the  court  to  be  such.  Carpenter  v.  Lockhart, 
1  Ind.  R.  484.  And  in  Chant  v.  The  Lexinffton,  ^c,  this  court 
held  that  a  stipulation  in  a  policy  of  insurance,  limiting  the  time 
within  which  suit  should  be  brought,  could  not  be  set  up  by  the 
company  in  bar  of  a  suit  brought  after  that  timd,  where  their 
own  acts  had  contributed  to  the  delay  in  bringing  the  suit.  5  Ind. 
R.  23. 

It  is  a  legal  maxim,  that  the  agreement  of  the  parties  over- 
rales  the  law.  Broom^s  Leg.  Max.  539.  But  this  maxim  is  qual- 
ified by  another,  that  the  agreement  of  parties  cannot  render 
valid  that  which  is  against  public  policy,  is  in  contravention  of 
positive  law,  or  "  is  unjust  and  deficient  in  respect  to  any  matter 
which  the  law  declares  to  be  indispensable  and  not  circumstantial 
merely."  Broom,  supra.  It  is  not  easy  to  see  that  the  stipula- 
tion in  question  is  against  public  policy,  or  unjust,  or  in  conflict 
with  any  positive  requirement  of  law.  On  the  contrary,  it  is  for 
the  interest  of  the  insurance  companies  and  the  public,  that  the 
exact  condition,  the  precise  extent  of  the  liabilities  of  these  com- 
panies, should  be  known.  That  such  may  be  the  cade,  it  is  nec- 
essary that  losses  covered  by  policies  shall  be  speedily  adjusted 
and  paid.  Six  months  would  seem  to  be  long  enough,  a  reason- 
able time,  to  enable  the  party  sustaining  loss  to  ascertain  and 
present  it  to  the  company  for  payment,  and  to  sue  for  it,  if  not 
paid.  There  is  no  positive  law  requiring  him  to  wait  six  or 
twenty  years.  A  party  may  relinquish  or  waive  a  l^al  provision 
operating  for  his  benefit,  where  it  is  not  against  public  policy  to 
allow  such  waiver ;  and  in  these  cases  it  would  seem  to  be  done 
upon  a  consideration.  If  insurance  companies  know  they  cannot 
be  sued  upon  old,  stale,  disputed  claims,  after  their  vdtnesses  may 
be  beyond  their  reach,  they  can,  and  doubtless  did  in  this  case, 
insure  at  a  lower  rate.  We  incline  to  the  opinion  that  the  limi- 
tation clause  is  valid.  It  is  a  covenant  never  to  sue  after  six 
months.   But  a  majority  of  the  court  think  the  case  falls  within 
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the  principle  of  Develin  v.  Wbod^  mpra^  and  that  the  stipulation 
in  question  should  be  held  void. 

Such  being  the  fact,  the  Lafayette  Insurance  Company  remains 
liable  to  the  insured,  Smith,  and  the  New  York  cases  above  quoted 
apply,  and  furnish  the  rule  of  decision. 

Pbb  CuBLAJi.  The  judgment  is  affirmed  with  1  per  cent, 
damages  and  costs. 

Benjamin  Collins  v.  Chablestowi^  Mutual  Fibe  Insob- 

ANCE  Co.^ 

(Supreme  Court,  Massachusetts,  November  Term,  1S57.) 
MUrepresentcUian  of  Title,  —  Use  of  Premues. 

Two  partners  in  an  application  for  insurance  on  a  building,  which  was  required  to  contain 
"  a  full,  fair,  and  substantially  a  true  representation  of  all  the  facts  and  drcumstanoes  re- 
specting the  property,  so  far  as  they  are  within  the  knowledge  of  the  assured  and  are 
material  to  the  risk/'  stated  that  they  owned  the  land  on  which  it  stood.  In  fact  one  ot 
them,  to  whom  the  policy  was  made  payable,  owned  it,  and  the  other  was  charged  on 
their  books  with  half  its  cost.  The  partnership  was  afterwards  dissolved,  and  all  that 
owner's  interest  in  its  assets  transferred  to  his  copartner,  to  whom  the  insurers,  with 
notice  of  the  facts,  agreed  that  the  policy  should  stand  good.''  HeU^  that  the  insiir> 
ers  were  liable  for  a  loss  by  a  subsequent  fire. 

A  description  in  an  application  for  insurance  of  a  building  as  used  "for  the  manufacture  of 
lead  pipe,"  or  ''of  lead  pipe  only,"  includes  the  manufacture  of  wooden  reels  on  which 
to  coil  the  lead  pipe,  if  essential  to  the  reasonable  and  proper  carrying  on  of  the  business 
of  manufacturing  lead  pipe. 

Thomas,  J.  This  is  an  .  action  of  contract  upon  a  policy  of 
insurance  on  a  lead  mill.  The  parties  insured  were  Benjamin 
Collins  and  George  L.  Stearns,  partners  under  the  firm  of  Col- 
lins &  Steams.  Collins,  the  plaintiff,  is  a  mortgage<3  of  the 
premises,  to  whom  the  policy  was  payable  in  case  of  loss.  The 
making  of  the  policy  and  the  loss  by  fire  within  the  term  being 
admitted,  the  defendants  rely  upon  two  grounds  of  defence. 
First,  that  there  was  a  misrepresentation  in  the  application  of 
the  assured  as  to  the  title  of  the  estate.  Secondly,  a  representa- 
tion and  warranty  as  to  the  use  to  which  the  building  was  then 
and  should  be  thereafter  applied,  and  a  breach  of  that  warranty 
and  representation. 

1.  The  estate  was  conveyed  by  deed  to  George  L.  Stearns, 
one  of  the  partners.  The  legal  title  was  in  him.  In  the  appli- 
cation, signed  by  Collins  &  Steams,  in  answer  to  the  question, 

Do  you  own  the  land  upon  which  the  buildings  stand  ?  "  the 
answer  is,  **  Yes." 

1  10  Gray,  155. 
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The  policy  secures  a  lien  upon  the  land  and  buildings.  One 
of  the  provisions  of  by-laws  is,  that  "  the  policy  shall  become 
Yoid  and  of  no  effect,  if  the  application  shall  not  contain  a  full, 
&ir,  and  substantially  a  true  representation  of  all  the  facts  and 
circumstances  respecting  the  property,  so  far  as  they  are  within 
the  knowledge  of  the  assured  and  are  material  to  the  risk." 

So  far  as  respects  the  lien,  the  insurance  company  is  not  af- 
fected. The  property  is  owned  by  one  of  the  parties  to  the  note. 
Each  partner  is  liable  in  aolido.  The  lien  is  therefore  perfect. 
Nor  is  it  easy  to  see  how  it  was  material  to  the  risk,  whether  the 
title  to  the  estate  was  in  one  or  both  the  partners. 

But  though  the  legal  title  to  the  land  was  in  one  of  the  part- 
ners, the  equitable  title  was  in  the  firm.  Steams  held  the  estate 
in  trust  for  the  partnership.  By  the  written  articles  of  copart- 
nership, Collins  was  to  be  charged  on  the  books  of  the  partner- 
ship with  one  half  of  the  cost  of  the  mill.  Upon  the  books  of 
the  partnership.  Steams  was  credited  with  the  agreed  value  of 
the  mill.  The  estate  became  part  of  the  capital  of  the  firm.  It 
was  the  property  of  the  firm,  though  the  legal  title  was  in  one  of 
the  partners  only.  Such  was  the  state  of  the  title  when  the  ap- 
plication was  made.  In  the  statement  that  Steams  and  Collins 
owned  the  estate,  we  see  no  misrepresentation  material  to  the 
risk. 

The  case  of  Smith  v.  Bowditch  Mutual  Fire  Ins.  Co.  6  Cush. 
448,^  is  quite  distinct  from  that  at  bar.  By  the  17th  article  of 
the  by-laws  of  that  company,  it  was  provided  that  any  policy 
issued  by  the  company  should  be  void  unless  the  true  title  of  the 
insured  should  be  expressed  in  the  application  for  insurance  ;  and 
the  plaintiff  had  no  legal  title  to  the  estate  of  which  he  repre- 
sented himself  the  owner.  He  had  only  a  bond  for  a  deed.  No 
lien  therefore  was  secured.  Nor  was  the  true  title  of  the  insured 
expressed  in  the  application. 

In  the  case  of  Davenport  v.  New  England  Mutual  Ins.  Co.  6 
Cush.  340,^  in  answer  to  the  question  whether  the  estate  was  in- 
cumbered, the  answer  was  in  the  negative,  the  estate  being  at 
the  time  subject  to  heavy  mortgages.  The  case  of  Bowditch 
Mutual  Fire  Ins.  Co.  v.  Winslow^  3  Gray,  431,  is  to  the  same 
point.    It  goes  no  further. 

In  Allen  v.  Charlestoum  Mutual  Fire  Ins.  Co.  6  Gray,  884,' 

1  AnU,  TOL  3,  p.  146.  *  jb.  p.  129  >  AnU,  p.  31. 
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the  distinction  is  made  between  the  preceding  cases  and  one  in 
which  the  statement  as  to  title  was  sabstantially  correct,  and 
where  the  diflEerence,  if  any  existed,  did  not  impair  the  lien  of 
the  company  or  otherwise  affect  the  risk. 

But,  as  if  to  free  the  case  before  us  from  difficulty,  in  January, 
1854,  the  partnership  was  dissolved.  Collins  transferred  his  in- 
terest in  all  the  assets  of  the  partnership  to  Stearns.  The  disso- 
lution and  conveyance  were  made  known  to  the  insurance  com- 
pany, and  on  the  24th  of  March,  1852,  with  full  knowledge  of  the 
facts,  they  indorsed  on  the  policy  this  agreement:  "Agreed 
that  this  policy  shall  from  this  date  stand  good  to  George  L. 
Steams."  And  we  think  it  does  stand  good,  unless  there  is  force 
in  the  second  ground  of  defence,  which  is  misrepresentation  of  the 
purpose  for  which  the  building  was  to  be  used. 

2.  To  the  question,  "For  what  purpose  occupied,  and  by 
whom  ?  "  the  answer  is,  "  By  the  applicants,  for  the  manufacture 
of  lead  pipe  only." 

The  defendants  offered  evidence  to  show  that  the  attic  of  the 
building  was  used  for  the  manufacture  of  reels  upon  which  the 
lead  pipe  is  coiled.  But  the  answer,  and  we  think  satisfactory 
answer,  made  by  the  plaintiff,  was,  that  the  making  of  the  reels 
upon  the  premises  was  a  necessary  and  essential  part  of  the  man- 
ufacture of  lead  pipe.  The  evidence  was  submitted  to  the  jury 
under  these  instructions :  "  That  the  term  ^  manufacture  of  lead 
pipe '  would  include  all  that  was  reasonably  necessary  and  essen- 
tial for  carrying  on  the  business  of  manu&cturing  lead  pipe  in 
the  building  insured ;  that  if,  for  the  proper  and  reasonable  car- 
rying on  of  the  business,  it  was  essential  to  manufacture  reels 
upon  the  premises,  by  the  machinery  and  in  the  manner  proved, 
the  representation  that  the  building  was  used  for  the  manufao- 
ture  of  lead  pipe  only  was  sufficient ;  that  the  mere  fact  that  it 
was  more  economical  or  convenient  to  make  reels  upon  the  prem- 
ises was  not  sufficient  to  authorize  the  insured  to  make  such  use 
of  the  premises."  These  instructions  seem  to  us  entirely  correct. 

In  this  view  of  the  case,  the  question  whether  the  word  "  only  " 
was  contained  in  the  application  becomes  immaterial.  It  does 
not  change  the  force  of  the  words  "  manufacture  of  lead  pipe,' 
or  exclude  anything  essential  to  it. 

Judgment  on  the  verdict  for  the  plaintiff* 
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WnjjAM  K.  Lewis  &  another  vs.  Spbinofield  Fibb  and 
Mabine  Insubancb  Co.i 

(Siqn^e  Coort,  Massachusetts,  November  Term,  1857.) 

J^aB  of  Buildings  and  subsequent  Fire. 

Iiwiiance  against  fire  was  effected  on  gooda  contained  in  a  granite  store  ;  "  one  of  the 
walls  gave  wav,  and  half  of  the  store  and  the  whole  of  the  adjoining  building  fell ;  be- 
fore there  was  time  to  remove  the  goods,  fire  broke  out  in  that  building.  Heldy  that  the 
insurers  were  liable  for  damage  from  fire,  and  from  water  used  to  extinguish  it,  to  goods 
not  displaced  or  injured  by  the  fall. 

AcnoN  of  contract  upon  a  policy  of  insurance  for  $10,000 
against  fire,  ^*on  stock,  steam-engine  and  boiler,  fixtures,  furni- 
ture, and  safe,  contained  in  the  new  granite  store.  No.  93  Broad 
Street,  Boston,  Massachusetts,''  subject  to  certain  conditions  of 
insurance  annexed,  by  which  druggbts  and  apothecaries  "  are 
enumerated  among  the  trades  and  occupations,  goods,  wares, 
and  merchandise  denominated  extra  hazardous ;  "  and  applica- 
tions for  insurance  must  specify  the  construction  and  materials 
of  the  building  to  be  insured,  or  containing  the  property  to  be 
insured,  and,  in  case  of  goods  or  merchandise,  whether  or  not 
ihey  are  of  the  description  denominated  hazardous  or  extra  haz- 
ardous ;  and  a  false  description  by  the  insured  of  a  building  or  of 
its  contents,  or  omitting  to  make  known  any  fact  or  feature  in 
the  risk  which  increases  the  hazard  of  the  same,  shall  render  ab- 
solutely yoid  a  policy  issuing  upon  such  description."  Trial  in 
this  court,  before  Bigelow,  J.,  who  made  the  following  report 
thereof :  — 

The  plaintifiEs'  said  store.  No.  93,  was  separated  from  store 
No.  95  by  a  party  wall  of  stone  and  brick. 

^*0n  the  22d  of  August,  1854,  this  wall,  or  the  foundation 
thereof,  gave  way,  and  the  whole  of  store  95  and  half  of  store  93, 
induding  the  whole  of  the  front  wall  of  the  latter  store,  fell  and 
l)ecame  a  mass  of  ruins ;  while  the  other  half  of  the  plaintiffs' 
store  was  left  standing,  supported  by  a  row  of  iron  pillars,  which 
prior  to  the  accident  ran  through  the  middle  of  the  plaintiffs' 
store  for  the  purpose  of  supporting  the  floors  thereof.  Half  the 
roof  remained,  and  covered  that  portion  of  the  store  which  re- 
clamed standing  after  the  accident. 

^  At  the  date  of  the  policy,  and  at  the  time  of  the  accident,  the 

1  10  Gray,  169. 
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plaintiffs  occupied  the  store  as  tenants,  and  had  stock  therein  to 
the  amount  of  seventy  thousand  dollars  and  upwards. 

"  Shortly  after  the  accident  above  mentioned,  with  an  interval 
stated  by  the  witnesses  to  have  been  between  fifteen  and  forty 
minutes,  a  fire  (supposed  to  have  been  occasioned  by  the  com- 
mingling of  chemicals)  broke  out  amongst  the  ruins  of  the  ad- 
joining store  aforesaid  (which  had  been  used  as  a  drug  store), 
which  fire  communicated  with  and  burned  portions  of  that  part 
of  the  plaintiffs'  store  which  remained  standing,  and  also  partially 
burned  and  damaged  some  of  the  goods  therein. 

For  the  purpose  of  extinguishing  said  fire,  large  quantities 
of  water  were  thrown  by  the  fire  department  of  the  city  upon  the 
ruins  of  store  No.  95,  and  into  and  upon  that  part  of  the  plain- 
tiffs' store  which  remained  standing,  and  upon  the  goods  remain- 
ing therein,  whereby  the  said  stock  of  goods  remcuning  in  that 
portion  of  said  sk)re  was  damaged. 

"  No  portion  of  the  goods  for  which  the  plaintiffs  claimed 
damage  under  the  policy  fell ;  nor  were  they  injured  otherwise 
than  by  fire  or  water  or  both. 

"  The  jury,  by  order  of  the  presiding  judge,  returned  a  verdict 
for  the  plaintiffs,  which  is  to  be  set  aside  if  in  the  opinion  of  the 
full  court  it  cannot  be  sustained." 

Mebrick,  J.  In  support  of  their  objection  to  the  direction 
which  was  given  to  the  jury,  and  to  the  right  of  the  plaintiffs  to 
recover  a  verdict  for  any  sum  of  money  whatever  upon  the  fitcts 
set  forth  in  the  report,  the  defendants  assert  and  attempt  to  main- 
tain, first,  that  in  obtaining  the  insurance  upon  their  stock,  the 
plaintiffs  warranted  that  it  then  was,  and  thereafter  should  con- 
tinue to  be,  contained  in  their  store  described  in  the  policy ;  and 
secondly,  that  the  stock  which  was  injured  was  not  contained 
therein  at  the  time  of  the  occurrence  of  the  fire. 

It  is  unnecessary  to  discuss  or  even  to  notice  the  first  of  these 
propositions,  because  there  appears  to  be  an  entire  failure  to  sub- 
stantiate the  second,  without  which  it  is  not  pretended  that  the 
former  can  afford  any  defence  to  the  plaintiffs'  action.  All  the 
plaintiffs'  stock  was  in  their  store,  just  as  the  defendants  contend 
they  warranted  that  it  should  be,  when  the  partition  between 
their  own  and  the  adjoining  store  began  to  give  way.  That  was 
the  commencement  of  one  common  and  general  disaster.  The  fire, 
and  the  falling  of  the  walls  and  of  other  parts  of  the  two  stores, 
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which  immediately  followed,  were  not  separate  and  independent 
events,  but  were  merely  parts  and  saccessive  circumstances  in  the 
progress  of  a  single  calamity.  Though  the  cause  and  origin  of 
the  fire  may  perhaps  be  satisfactorily  conjectured,  the  precise 
moment  when  it  was  kindled  is  not  known ;  but  the  interval 
which  elapsed  before  it  was  discovered,  after  the  crash  of  the 
buildings  had  been  heard,  was  certainly  very  brief.  The  wit- 
nesses who  testified  of  it  varied  in  their  estimate  of  its  duration 
from  fifteen  to  forty  minutes.  This  slight  difference  of  opinion 
on  a  mere  matter  of  judgment  of  the  lapse  of  time  is  really  of  no 
importance.  The  material  fact  is,  that  the  flames  broke  out  and 
horned  the  plaintiffs'  goods  before  there  could  have  been  any  pos- 
sible interposition  for  their  safety,  and  must  thus  be  considered 
as  having  occurred  substantially  at  the  same  time  with  the  other 
incidents  of  the  disaster.  They  were  all  blended  together  in  one 
catastrophe,  and  constituted  a  single  event,  upon  a  due  consider- 
ation of  which  the  rights  of  all  parties  are  to  be  determined. 
As  it  is  thus  shown  that  the  defendants  cannot  maintain  one 
the  two  propositions,  both  of  which  are  indispensable  to  sus- 
tain their  objection,  the  direction  to  the  jury  to  return  a  verdict 
tor  the  plaintiffs  was  correct,  and  judgment  must  accordingly  be 
entered  upon  it.       Judgment  on  the  verdict  for  the  plaintiffs. 


The  Western  Assurance  Company  vs.  Atwbll.^  (Queen's 
Bench,  Lower  Canada,  December,  1857.)    Double  Inswrance. 

The  condition  nsnallj  indorsed  on  "  Policies  of  insurance  respecting  doable  insurance  "  is 
binding  in  law,  and  its  performance  will  not  be  held  to  be  waived  by  the  company,  if 
their  agent,  on  being  notified  of  such  doable  insurance  after  the firt^  make  no  specific 
objection  to  the  claim  of  the  assured  on  that  ground. 


The  interest  one  acquires  in  a  house  and  lot  purchased  at  execution  sale,  though  no  money 
be  paid,  and  no  deed  receired,  is  insurable.  It  is  necessary  however,  to  render  a  policy 
valid,  that  such  interest  should  have  been  fully  disclosed  to  the  insurer  before  the  policy 
issued. 

Equities  of  redemption  in  real  estate,  or  the  right  to  redeem  property  sold  under  execution, 
or  the  interest  of  the  mortgagee  as  well  as  the  mortgagor,  are  insurable  interests. 


jEtna  Insurance  Co.  vs.  R.  N.  Mibrs.' 

(Supreme  Court,  Tennessee,  December  Term,  1857.) 
hmtarMe  hUeresl.  —  Certificate  of  Magistrate. 


1  8  L.  Can.  Jar.  181. 
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When  a  policy  iasoes  for  the  iiuamnce  of  propertj  in  which  the  iotund  has  no  intomt, 
Buch  policy  is  illegal  and  void. 

The  stipulation  in  the  conditions  of  a  policy,  that  affidavit  of  the  loss  shall  be  made  before 
the  nearest  magistfateY  is  merely  directory,  and  cannot  be  oonatmed  as  a  condstioa  prece- 
dent to  the  liability  of  the  insurer. 

Cabxjthebs,  J.  (As  to  the  last  point  in  the  head  note.)  The 
affidavits  and  certificate  required  by  the  terms  of  the  policy  to 
be  made  before  and  by  the  nearest  magistrate  were  not  intended 
as  a  condition  precedent  to  the  liability  of  the  insurers,  and  were 
regular  and  sufficient.  Justice  Boddie  was  Uie  nearest,  except 
two,  who  were  creditors  of  the  insured,  and  was  therefore  the 
proper  officer. 


CUMBEKLAND    VALLBY  MuTUAL   PbOTECTION   COMPANY  VS. 

ScHELL.^  (Supreme  Court,  Pennsylvania,  Harrisburg,  1857.)  I^on^ 

dtscloiure.  * —  AeU  of  Agent  — Overestimate*  — ►  Evidence. 

Where  a  risk  is  taken  and  estimated  on  the  faith  of  representations  made  by  the  insured, 
the  lavioquires  that  this  representation  shall  truly  and  oonplelely  express  his  knowledge 
of  the  dangers  to  which  the  property  is  exposed,  and  the  contract  will  be  void  if  they  do 
not. 

Where,  howerer,  -the  insorers  do  not  depend  upon  the  representations  of  the  insared,  bat 
apon  their  own  knowledge  of  the  character  of  the  risk,  the  representations  of  the  insured 
are  immaterial  ;  though  a  withholding  of  information,  tending  to  increase  the  risk,  would 
be  incompatible  with  good  faith,  and  would  avoid  the  contract. 

If  an  agent  of  the  insurer  goes  upon  the  premises  and  examines  and  describee  the  pnqwrty, 
it  will  not  be  presumed  that  an  application  taken  by  such  agent,  which  merely  individu- 
ates the  property  insured,  was  intended  as  a  representation  of  the  hazards  to  wtiich  the 
premises  were  exposed. 

A  change  of  the  use  of  the  property  after  the  contract,  which  increases  the  hazard,  suspends 
the  insurance  during  its  continuance. 

The  relation  of  a  co-oorporator  in  a  mutual  insurance  oompany  is  only  consummated  by 
the  fact  of  insurance;  in  the  act  the  insured  is  a  stranger. 

This,  therefore,  does  not  convert  the  previous  acts  of  examination  and  description  by 
the  agent  of  the  company  into  his  acts,  and  change  it  into  a  representation  by  him. 

An  overestimate  of  the  value  of  the  property  by  the  agent  will  not  avoid  the  policy  unless 
the  insured  has  taken  some  fraudulent  part  in  it. 

The  by-law  of  a  company  which  prohibits  an  insurance  that  exceeds  two  thirds  of  the  e»- 
timated  value  of  the  property  insured  is  not  intended  as  a  condition  of  the  cootract, 
but  as  a  direction  of  the  discretion  of  the  officers  of  the  oompany  in  making  the  in- 
surance. 

Where  the  value  of  the  buildings,  at  the  time  of  the  fire,  is  put  in  issna  by  the  pleadings, 

evidence  tending  to  show  such  value  is  relevant  and  admissible. 
In  estimating  such  value,  tiie  rental  of  the  buildings  consumed  is  not  so  remotely  dream- 

atantial  at  to  be  excluded  on  that  account 


1  S9  Penn.  Bt  31. 
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James  A.  Bbown  &  wife  vs.  Savannah  Mutual  Insurance 

Co.*    (Supreme  Court,  Greorgia,  January  Term,  1858.)  Waiver,  — 

Limttatian  Clanue, 

A  Tilid  legal  objection  to  the  payment  of  a  loes  on  a  policy  of  insurance  is  not  a  waiver 
of  all  other  objections,  if  the  plaintiff  go  into  equity  to  avoid  the  effect  of  that  objection 


A  shorter  period  than  the  statutable  period  for  the  institution  of  suits,  by  agreement  of  the 
ptrties  in  their  contract,  violates  no  principle  of  public  policy,  provided  the  period  fixed 
be  not  so  unreasonable  as  to  raise  a  presumption  of  imposition  or  undue  advantage  in 
sense  way. 


Halton  v%.  The  Provincial  Insubancb  Company.*  (Com- 
mon Pleas,  Upper  Canada,  Hilary  Term,  1858.)  Oonditums, 

The  sixty  days  allowed  by  the  condition  indorsed  on  the  policy  for  the  payment  of  the 
money  does  not  begin  to  run  till  after  the  insured  has  given  in  his  i»oo&  of  loss,  and 
upon  an  action  brought  before  the  expiration  of  the  sixty  daysy  the  plaintiff  was  non- 
suited. 


MiLUGAN  v8.  Equitable  Insubancb  Co.*  (Queen's  Bench, 
Upper  Canada,  Hilary  Term,  1858.)  JnsuraNe  BUerest,  —  Contract 
of  Purchcue. 

Where  the  plaintiff  had  contracted  to  purchase  the  property  insured,  and  had  failed  in 
making  liis  payments  punctually,  but  was  proceeding  in  equity  to  compel  performance 
bjr  die  vendor :  held^  that  he  had  an  insurable  interest 


LicA  Pabkbb  &  another  v%.  Bbidgepobt  Insubancb  Co.* 


In  a  policy  of  insorance  upon  a  saw-mill,  the  assured  covenanted  "  that  the  representation 
given  in  the  application  for  this  insurance  contains  a  just,  full,  and  true  exposition  of  all 
the  facts  and  circumstances  in  regard  to  the  condition,  situation,  value,  and  risk  of  the 
property  insured,  so  far  as  the  same  are  known  to  the  assured  and  material  to  the  risk ; 
and  that  if  any  material  fact  or  circumstance  shall  not  have  been  fuHy  represented,  the 
risk  hereupon  shall  cease  and  determine,  and  the  policy  be  null  and  v<Hd."  The  appli- 
cant, to  a  question  **  Is  a  watch  kept  upon  the  premises  during  the  night?  Is  any  other 
duty  required  of  the  watchman  than  watching  for  the  safety  of  the  premises  ?  an- 
swered, "A  good  watch  kept ;  men  usually  at  work.  Watchmen  woi^  at  the  saws  ;  ** 
and  answered  in  the  negative  this  question:  ''Is  the  building  left  akme  at  any  time 
after  the  watchman  goes  off  duty  in  the  morning  till  he  returns  to  his  charge  in  the  even- 
ing ?  '*  In  fact,  no  watch  was  ever  kept  on  the  premises  after  twelve  o'clock  on  Satur- 
day night,  or  at  all  on  Sunday  night,  other  than  the  workmen  sleeping  there,  who  were 
instructed  to,  and  habitually  did,  examine  the  mill  with  reference  to  fires  before  going  to 
bed ;  and  the  fire  occurred  on  Sunday  night,  when  no  one  was  on  the  premises.  Bttd^ 
that  the  term  ''good  watch'*  must  be  interpreted  to  mean  "suitable"  or  "proper 


at  law. 


(Supreme  Court,  Massachusetts,  March  Term,  1858.) 
Mitrepresentation.  —  Watchman, 


1  24  Ga.  97. 

«  7  Up.  Cmi.  C.  p.  566. 


*  16  Up.  Can.  Q.  B.  814. 
«  10  Gray,  802. 
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watch ;  "  and  that  it  was  for  the  jniy  to  decide  whether  the  watch  kept  was  a  suitable 
and  proper  one,  and  whether  the  risk  was  affected  by  the  watch  actually  kept,  as  com- 
pared with  the  one  stipolated  for. 

AcnON  OP  CONTRACT  on  a  policy  of  insurance  upon  machinery 
and  stock  in  a  saw-mill  at  Winchester,  in  which  the  insured  cov- 
enanted that  the  representation  given  in  the  application  for 
this  insurance  contains  a  just,  full,  and  true  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the  condition,  situation, 
value,  and  risk  of  the  property  insured,  so  far  as  the  same  are 
known  to  them  and  material  to  the  risk ;  and  that  if  any  material 
fact  or  circumstances  shall  not  have  been  fully  represented,  the 
risk  hereupon  shall  cease  and  determine,  and  the  policy  be  null 
and  void." 

The  application  contained  printed  interrogatories,  and  answers 
written  opposite  them,  which  stated  that  the  mill  was  driven  by 
water  power  only,  and  among  which  were  the  following :  — 

^*  2.  What  kind  of  goods  are  made,  and  of  what  Mahogany  sawing  and 

material  ?   Are  wood-shavings  made  on  the  prem-  knobs  turned.   Very  few 

ises  ?  and,  if  so,  are  they  cleared  out  of  the  build-  shavings  made.  Cleared 

ing  every  night  ?  "  out  every  night." 

16.  Is  a  watch  kept  upon  the  premises  during  A  good  watch  kept, 

the  night?   Is  there  a  good  watch-clock?   Is  any  Men   usually  at  work, 

other  duty  required  of  the  watchman  than  watch-  Watchmen  work  at 

ing  for  the  safety  of  the  premises?   Is  the  build-  the  saws.*' 

ing  left  alone  at  any  time  after  the  watchman  goes  No.'* 
off  duty  in  the  morning,  till  he  returns  to  his 
charge  in  the  evening  ?  " 

At  the  trial  in  the  superior  court  of  Suffolk  at  November  term, 
1856,  it  was  in  evidence  that  there  was  no  watch  ever  kept  in 
the  mill  on  Saturday  night  after  twelve  o'clock,  or  on  Sunday 
night  at  all,  after  the  date  of  the  application  to  the  time  of  the 
fire,  other  than  the  workmen  sleeping  there,  who  worked  at  the 
saws,  and  who  were  instructed  to  examine,  and  were  in  the  habit 
of  examining  tiie  mill  with  reference  to  fires  before  going  to  bed; 
tiiat  the  fire  by  which  the  property  insured  was  destroyed  oc- 
curred on  Sunday  evening  about  ten  o'clock,  and  that  when  the 
fire  occurred  neither  of  the  persons  who  usually  slept  in  the  build- 
ing was  upon  tiie  premises,  but  they  were  in  a  dwelling-house 
near  by." 

Abbott,  j.,  ruled  that  it  was  the  duty  of  the  plaintiffs  to  have 
a  person  in  the  mill,  whose  employment  it  was  to  keep  a  good 
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watch  in  the  building  daring  the  whole  of  Saturday  and  Sunday 
nights,  although  in  addition  to  the  duty  of  watching  he  might 
be  employed  about  other  work ;  and  the  keeping  such  workmen 
to  sleep  there,  though  with  a  view  to  greater  security  than  would 
exist  if  there  was  no  one  there,  was  not  a  good  watdbi  or  substan- 
tial performance  of  said  duty ;  that  a  failure  to  substantially  per- 
form said  duty  would  bar  a  recovery ;  and  that  evidence  of  the 
usage  in  other  like  mills  not  to  keep  such  a  watch  on  Sunday 
nights  and  on  Saturday  nights  after  twelve  o'clock  was  not  ad- 
missible to  affect  the  case  in  this  respect ;  "  and  also  ruled  pro 
forma^  in  order  to  carry  up  the  point,  that  it  was  the  duty  of  the 
plmtiffs  to  keep  some  person  upon  the  premises  during  the  whole 
of  the  daytime  of  Sunday,  and  that  a  customary  absence  of  all 
persons  during  the  hours  of  divine  service  would  be  a  breach  of 
duty  which  would  bar  a  recovery."  A  verdict  was  taken  for  the 
defendants,  and  the  plaintiffs  alleged  exceptions. 

Shaw,  C.  J.  Although  the  condition  or  defeasance  upon 
which  the  defendants  rely  is  put  into  the  form  of  an  express 
stipulation  on  the  part  of  the  assured,  inserted  in  the  policy,  and 
declaring  that,  in  case  of  a  misrepresentation  in  a  matter  known 
to  the  assured  and  material  to  the  risk,  it  shall  be  void ;  this  is 
little,  if  anything  more  than  the  law  itself  would  declare,  in  case 
of  such  false  representation  proved. 

The  alleged  false  representation  is  contained  in  the  answer  to 
the  sixteenth  question  in  the  application.  It  is  difficult  to  deter- 
mine what  is  meant  by  the  first  part  of  that  answer.  One  in- 
quiry is  not  answered  at  all  —  that  respecting  the  watch-clock. 
The  inquiry  was,  "  Is  a  watch  kept  upon  the  premises  during  the 
night"  The  answer  certainly  fell  short  of  answering  affirma- 
tively to  the  whole  question,  that  is,  that  a  watchman  is  kept 
there  daring  the  whole  night,  or  that  any  watchman  is  engaged 
distinct  from  workmen.  There  being  nothing  but  the  term 
"good"  applied,  "  a  good  watch,'*  our  opinion  is,  that  it  is  equiv- 
alent to  **  suitable,"  "  proper,"  adapted  to  the  exigency  of  the 
case.  The  inquiry  is  not  as  to  watchman,  or  watchmen ;  the 
more  generic  term, "  watch,"  embracing  the  various  modes  of 
watching  such  a  factory.  It  was  a  factory  the  machinery  of 
which  was  driven  by  water ;  no  steam  was  used ;  it  was  not  a 
manufactory  of  metids,  or  one  that  required  the  use  of  fire. 

Upon  an  examination  of  the  bill  of  exceptions,  it  appears  to  us 
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that  there  were  several  points  ruled  positively  as  matter  of  law, 
which  should  have  been  left  to  the  jury ;  and  this  on  several 
grounds. 

In  the  first  place,  if  there  was  not  an  absolute  stipulation  that 
a  watch  should  be  kept  during  the  whole  of  every  night  in  the 
week,  such  a  watch  as  would  be  necessary  and  proper  to  the 
safety  of  such  an  establishment  against  fire,  then  it  was  a  ques- 
tion of  fact  whether  the  watch  actually  kept  was  or  not  a  good 
and  suitable  watch.  Crocker  v.  People* »  Mutual  Fire  In$.  Co.  8 
Ciish.  79.1 

If  there  is  a  real  difference  between  the  requirement  of  a  watch, 
immediately  after  a  working  day,  and  Sunday,  which  is  a  day  of 
rest,  then  a  watch  might  be  deemed  good  and  adequate  on  Sun- 
day night,  which  might  not  be  after  a  working  day.  The  causes 
of  danger  of  fire  in  a  factory,  we  suppose,  are  lamps  and  stoves, 
after  work  is  done ;  friction  arising  from  the  great  velocity  and 
irregular  action  of  working  machinery ;  spontaneous  combustion ; 
incendiaries;  and  lightning.  The  last,  of  course,  no  watch  would 
affect ;  the  three  first,  perhaps  the  greatest,  would  be  likely  to 
disclose  themselves  within  a  few  hours  after  the  close  of  work, 
and  therefore  would  seem  to  exist  in  a  less  degree  on  Sunday 
night.  If  there  was  ground  to  except  Saturday  night,  when  the 
workmen,  charged  as  workmen,  examined  the  premises  after  the 
close  of  business,  having  an  interest  in  the  safety  of  a  building  in 
which  they  slept;  or  if  there  was  ground  to  except  Sunday  night, 
after  a  day  in  which  no  work  had  been  done  ;  then  it  was  incor- 
rect to  charge  the  jury  that  it  was  the  duty  of  the  assured  to  have 
a  person  to  keep  a  good  watch  in  the  building  during  the  whole 
of  Saturday  and  Sunday  nights,  otherwise  they  could  not  recover. 

But  suppose  the  sixteenth  question  and  answer,  by  their  proper 
construction,  could  be  held  to  be  a  representation  that  the  plain- 
tiffs had  been  accustomed  to  keep,  and  would  in  future  keep,  a 
watch  on  the  premises  every  night  during  the  week,  including 
Sunday  and  Saturday,  still  the  stipulation  that  tins  was  a  just 
and  true  exposition  is  not  absolute,  but  only  mb  modo  ;  the  con- 
tract is,  so  far  as  they  are  known  to  the  assured,  and  are  material 
to  risk.  The  question  therefore  is,  not  only  whether  the  assured 
was  substantially  to  comply  with  his  stipulation  that  the  repre- 
sentation is  true  and  just,  but  whether  such  compliance  was  ma- 

1  AnU,  Yol.  3,  p.  234. 
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torial  to  the  risk.  This  is  a  qaestion  of  fact,  to  be  decided  by  the  \ 
evidence* 

The  insurer  may  prescribe  any  conditions  to  his  undertaking 
that  he  pleases,  and  if  he  makes  insurance  on  condition  that  a 
constant  watch  shall  be  kept  on  the  premises,  otherwise  the  policy 
shall  cease  and  be  void,  then  if  the  assured  fails  to  comply  with 
the  conditions,  his  policy  is  to  cease,  and  no  question  can  be  made 
whether  compliance  afiEected  the  risk  in  any  way.  But  when 
such  condition  is  qualified  by  the  limitation  that  it  is  a  failure 
dependent  on  the  question  whether  it  is  material  to  the  risk,  it 
opens  that  question  in  each  particular  case. 


Bowman,  plaintiff  in  error,  v«.  PACfiPio  Instjeancb  Co.^  (Su- 
preme Court,  Missouri,  Mardi  Term,  1858.)  Oomtruetion  of  Con- 
tradictory Olau9$t* 

Id  a  policy  it  was  provided  that  certain  articles  named  in  the  memorandnm  of  special  rates 
should  not  be  kept  or  stored  in  the  building  insured.  It  was  also  conditioned  that  no 
greater  amount  of  gunpowder  than  twenty-five  pounds  should  be  placed  in  the  building  ; 
and  gunpowder  was  one  of  the  articles  mentioned  in  the  said  memorandum.  Held^  that 
the  second  cUuue  above  mentioned  was  to  be  construed  as  a  modification  of  the  i«ohibi- 
tion  of  gunpowder.   

Habpeb  et  al.  vs.  Albany  Mtttual  Insubancb  Co.^ 


Ihe  written  portion  of  a  policy  msured  the  plaintiffs  "  on  their  printing  and  book  materials, 
stock,  paper,  and  stereotype  plates,  and  printed  books  contained  in  certain  buildings 
*  •  .  .  privileged  for  a  printing-office,  bindery,  and  book  store.''  Camphene  on  sale  ** 
was  included  among  the  printed  conditions  in  the  class  of  extra  hazardous  articles,  for 
which  special  rates  were  to  be  made.  After  this  followed  the  clause:  **  Camphene,  spirit 
gas,  or  burning  fluid  cannot  be  used  in  the  building  where  insurance  is  effected,  unless 
pennisaion  for  such  use  be  indorsed  in  writing  on  the  policy,  and  is  then  to  be  charged  an 
extra  premium."  Camphene  was  in  ordinary  use  among  printers  for  the  purpose  of 
their  bnsittess,  and  the  plaintiffs  used  it  for  the  ordinary  purposes  of  their  printing  estab- 
lishment The  fire  was  caused  by  an  accident  in  such  use.  Beld,  that  defendants  were  liable. 


Thb  ease  appears  supra. 

Pbait,  J.  The  judgment  of  the  supreme  court,  I  think, 
dionld  be  affirmed. 

First.  The  exckision  of  ihe  use  of  camphene  in  the  building 
where  insurance  is  effected  has  reference  to  its  use  in  lighting  the 
prenuses.  This  is  evident,  I  think,  from  the  connection  in  which 
it  is  found  with  other  articles  used  alone  for  that  purpose.  I 


.Exceptions  sustained. 


(Court  of  Appeals,  New  York,  March,  1858.) 
Use  of  Camphene,  —  Printing  Establishment. 


^  87  Mo.  152< 


1  17  N.  Y.  194. 
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^  know  of  no  other  use  to  which  spirit  gas  and  burning  fluid  are 
applicable  except  for  the  purpose  of  lighting  buildings.  And 
that  is  the  ordinary  and  more  general  use  to  which  camphene  it- 
self is  applied.  The  three  articles  for  lighting  buildings  being 
thus  placed  together  in  the  prohibition,  in  connection  with  the 
consideration  that  such  use  is  extremely  hazardous,  raises  a  strong 
presumption  that  its  use  for  lighting  alone  was  designed  to  be 
prohibited  in  this  clause. 

But,  taken  in  connection  with  the  other  provisions  of  the  pol- 
icy, the  presumption  becomes  conclusive.  In  the  class  of  special 
rates  we  find  enumerated  camphene  on  sale,  without  any  such 
special  prohibition ;  and  in  the  same  class  are  found  printers  of 
books  and  job  printers,  the  very  articles  which  the  policy  by  its 
terms  covers.  Its  use  for  cleaning  rollers  is  clearly  no  more  haz- 
ardous than  keeping  it  for  sale.  I  am  satisfied,  therefore,  tiiat  it 
was  not  the  mere  presence  of  the  article  which  was  designed  to 
be  prohibited  by  the  special  clause  in  the  policy,  but  its  common 
though  hazardous  use  for  lighting  buildings. 

Second.  But  if  that  clause  should  be  deemed  to  include  any 
and  every  use  of  <mmphene,  it  would  not  avoid  the  policy.  The 
insurance  in  this  case  is  upon  the  stock  in  trade  used  in  the  busi- 
ness of  printers  of  books  and  bookbinders,  and  covers  all  such 
articles  as  are  necessarily  and  ordinarily  used  in  such  business. 
The  term  stock  in  trade  "  in  a  specified  business,  when  used  as 
matter  of  description  in  a  policy  of  insurance,  includes,  besides 
materials,  everything  necessary  for  caiTying  on  that  business.^' 
1  Phil,  on  Ins.  §  489.  They  are  just  as  clearly,  therefore,  embraced 
in  the  policy  as  if  each  article  thus  necessarily  used  was  enumerated 
at  length.  2  Hall,  689  ;  Wall  v.  Howard  Ins.  Co.  14  Barb.  383, 
afBrmed  in  this  court  December,  1854.  And  the  underwriters 
must  be  deemed  to  have  been  acquainted  with  the  business,  and 
with  the  materials  ordinarily  and  necessarily  used  by  the  trade  in 
prosecuting  it.  In  issuing  the  policy  they  must  be  deemed  to 
have  intended  to  include  all  such  materials  in  the  risk.  In  con- 
struing the  policy,  therefore,  it  is  to  be  treated  as  if  the  article  ot 
camphene  to  the  use  of  which  it  was  in  fact  applied,  had  been 
enumerated  with  the  other  articles  covered  by  the  policy.  Thus 
considered,  the  rulings  at  the  circuit  court  were  clearly  right. 

A  policy  of  insurance,  like  any  other  contract;  should  be  con- 
strued so  as  to  give  it  effect  rather  than  to  make  it  void.  The 
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oompany  have  received  a  premium  adequate,  it  is  presumed,  to 
the  risk  which  they  have  taken,  and  hence  nothing  but  the  most 
stem  l^al  necessity  should  constrain  the  court  to  give  it  a  con- 
struction which  would  nullify  it,  and, render  it  a  mere  deception 
instead  of  the  protection  which  the  parties  to  it  designed. 

It  is  a  well  settled  point  that  the  written  part  of  a  policy  shall 
always  prevail  over  the  printed  part,  in  cases  of  repugnancy.  2 
Hall,  622.  The  printed  forms  are  very  general  in  their  terms. 
The  prohibitions  inserted  therein  are  more  particularly  applicable 
to  the  ordinary  and  more  common  policies  of  insurance  upon  non- 
hazardous  property,  for  the  purpose  of  protecting  the  insurers 
against  any  increased  hazard  in  consequence  of  a  change  of  busi- 
ness, or  the  use  of  any  material  more  hazardous  than  that  insured 
against.  In  much  the  greater  portion  of  insurances  there  would 
be  no  repugnancy  between  tiie  written  and  printed  part  of  the 
policy,  and  effect,  in  such  cases,  should  undoubtedly  be  given  to 
every  part  of  the  instrument.  Still,  the  substance  of  the  contract 
is  in  the  written  part  of  the  policy ;  and  when  the  insurance  is 
upon  hazardous  or  extra  hazardous  goods  or  trades,  or  upon  those 
specified  in  the  memorandum  of  special  rates,  these  printed  por- 
tions are 'not  applicable,  or  at  most,  only  in  a  limited  degree. 
Even  in  such  case  some  effect  may  be  given  to  these  printed  pro- 
hibitions. They  would  be  held  probably  to  prohibit  a  chajdge  of 
business  from  the  one  designated  to  another  not  designated,  al- 
though the  latter  should  be  no  more  hazardous.  In  such  cases 
they  would  not  be  entirely  useless. 

But  when  the  insurance  is  directly  upon  the  stock  in  trade,  as 
for  example,  in  the  business  of  manufacturing  and  sale .  of  cam- 
phene,  to  hold  that  a  general  printed  prohibition  (contained  in 
every  policy  of  insurance)  against  keeping  or  using  it,  unless  per- 
mission be  specially  given  and  indorsed  upon  the  policy,  would 
have  the  effect  to  nullify  its  direct  and  positive  stipulations,  would 
be  preposterous.  Indeed,  presented  in  this  form,  no  one  would 
contend  for  such  a  proposition.  And  still  that  is  substantially 
the  point  presented  in  this  case.  For  if  I  am  right  in  the  propo- 
sition that  if  the  article  was  necessarily  and  ordinarily  used  in  the 
business  it  is  included  in  the  term  stock  "  used  in  the  policy, 
it  is  as  plainly  within  the  risks  assumed  by  the  defendants  as  if 
written  in  at  length.  Upon  the  whole,  I  think  the  rulings  at  the 
rircuit  court  were  correct  and  the  judgment  must  be  affirmed. 

All  the  judges  concurring,  Judgment  affirmed. 
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See  Lamatt  v.  The  Hudson  River  Fire 
Insurance  Co,  17  N.  Y.  199  (March, 
1858),  where  evidence  of  a  verbal  agree- 
ment for  the  nse  of  camphene  for  light- 
ing, made  at  the  time  the  p<^c7  was  ex- 
ecuted, and  that  a  portion  of  the  premium 
was  paid  for  such  use,  was  held  inadmis- 
sible. 

Dekio,  J.  The  plaintiff,  against  the 
defendant's  objection  to  its  competency, 
gave  evidence  tending  to  show  that  there 
was  an  agreement  between  the  plaintiff 
and  the  defendant's  agent,  contemporane- 
ous with  the  execution  of  the  policy,  that 
the  plaintiff  might  use  camphene  as  a 
light  in  the  store  containing  the  injured 
goods,  and  that  a  portion  of  the  premium 
exacted  and  paid  was  for  the  privilege  of 
such  use  of  camphene. 

I  am  unable  to  take  this  case  out  of 
the  rule  which  excludes  parol  evidence  to 
vary  the  terms  of  a  contract  in  writing. 
If  the  use  of  camphene  had  simply  been 
prohibited  by  the  policy,  the  i^ntiff 
would  not  have  been  permitted  to  show 
that  the  prohibition  had  been  waived  at 
the  time  of  the  execution  of  the  instru- 
ment. The  case  is  stronger  in  reason, 
though  perhaps  not  in  law,  where  there 
is  found  in  the  writtei)  contract  a  state- 
ment that  the  evidence  of  an  agreement 
for  the  use  of  camphene  shall  be  in  writ- 
ing. The  plaintiff  sought  to  guard 
against  the  efiect  of  an  alleged  verbal 
agreement  by  stipulating,  in  effect,  that 
it  should  be  of  no  avail.  A  stronger  case 
for  the  application  of  the  rule  could 
scarcely  be  stated. 

It  is  argued  that  the  evidence  of  the 
permission  to  use  camphene  is,  in  fact,  in- 
dorsed. There  is  an  entry  on  the  back 
of  the  policy  as  follows ;  "  Amount  in- 
sured, $2,000.  Premium,  $25."  This 
amount  of  premium,  it  is  said,  and  I  be- 
lieve correctly,  exceeds  the  regular  pre- 
mium upon  such  risks  as  this  appears  to 
be,  by  sufficient  to  cover  the  price  of  the 
use  of  camphene.  But  it  is  not  stated 
in  the  entry  that  the  increased  sum  was 
paid  for  the  privilege  of  using  camphene. 
It  may  just  as  probably,  so  far  as  the 
entry  is  concerned,  have  been  for  some 


extra  hasard  referred  to  in  the  list  of 
special  rates.  To  protect  the  assured  the 
indorsement  must  state  that  the  amount 
of  premium  noted  is  for  the  privilege  of 
using  camphene,  or  it  must  in  seme  man- 
ner appear  in  writing  that  such  privilege 
had  been  secured  to  him. 

I  am  of  opinion  that  the  judgment 
[which  was  for  the  plaintiff]  should  be 
reversed,  and  that  there  should  be  a  new 
trial. 

All  the  judges  concurring. 
Judgment  reversed  and  new  trial  ordettd. 

In  Bryant  v.  The  Poughkeepsie  Mut- 
ual. Insurance  Co.  17  N.  Y.  200  (March, 
1858),  Pbatt,  J.,  delivered  the  opinion  as 
follows :  The  policy  in  this  case  was  upon 
the  stock  in  trade  of  the  plaintiff  as  a 
manufacturer  of  brass  clock  works.  The 
provisions  of  the  policy  were  substantially 
the  same  as  those  in  the  case  of  Harpers 
V,  The  Mutual  Insurance  Company  of 
the  City  and  County  of  Albany,  ante, 
"  Salpetre,  camphene,  burning  fluid,  spirit 
gas,  and  all  other  combustible  and  ex- 
plosive fluids  and  materials  are  expressly 
prohibited  fh>m  being  deposited,  stored, 
used,  or  kept  in  any  building  insured,  or 
containing  any  goods  or  merchandise 
injured  by  this  policy,  unless  by  special 
consent  in  writing  on  the  policy,  other- 
wise the  policy  is  to  be  null  and  void." 

The  proof  showed  that  turpentine  was 
used  for  cleaning  the  works ;  that  alcohol 
was  used  in  making  a  mixture  called  lack- 
er, which  was  also  used  in  the  business, 
and  that  saltpetre  was  used  in  small  quan- 
tities in  making  a  dipping  add.  Evidence 
was  given  to  show  that  these  materials 
were  necessary  and  CMrdinarily  used  in  the 
business. 

The  defendant  took  exceptions  to 
the  admission  of  this  testimony,  iowsting 
that  saltpetre  and  spirits  of  turpentine 
were  prohibited  from  being  used  by  the 
terms  of  the  policy,  whether  necessary  or 
not,  and  that  is  the  point  now  presented 
to  the  court.  The  case  does  not  show 
which  part  of  the  policy  was  printed,  if 
any,  nor  which  written ;  but  we  have  the 
right  to  assume  that  the  'poHcy  was  fiUed 
up  from  a  printed  blank  in  the  usual  form. 
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AaBnming  that,  the  case  preeenta  pre- 
daelj  the  same  point  which  ia  diacnssed 
in  the  eaae  of  Harper i  y.  !%»  Mutual  In" 
$mrance  Compantf  of  the  City  and  County 
of  Albany,  supra,  in  the  second  point  in  the 
opinion  in  the  case. 

It  ia  therefore  nnneoeaaarjr  to  repeat, 
bat  I  refer  to  that  case  for  the  reasons 
whj  the  judgment  in  this  case  should  be 
affirmed. 

All  the  jndg^  ooncarring, 

Judgment  affirmed. 

In  Harper  et  aL  y.  New  York  City  In^ 
emnmee  Co.  S3  N.  T.  441,  the  foUowing 
<^inion  was  delirered :  — 

CoMSTOCK,  Ch.  J  The  jnzy  found,  in 
answer  to  interrogatories  speciaUj  sub- 
mitted to  them,  that  the  use  of  camphene, 
in  the  manner  proved,  was  according  to 
a  general  and  established  usage  in  the 
printing  and  book  business,  as  carried  on 
bj-  the  plaintiffs,  and  that  such  use  was 
necessary  in  that  bosiness.  In  the  writ- 
ten part  of  the  policy  the  subject  of  in- 
surance is  described  as  the  plaintiffs' 
printing  and  book  materials,  stock,  &c., 
"privileged  for  a  printing-office,  bindery," 
&C.  The  language  is  identical  with  that 
contained  in  the  policy  which  was  before 
us  in  the  case  of  Harper  y.  The  Albany 
Iniuranee  Company,  17  N.  Y.  194.  We 
there  held,  for  reasons  which  need  not  be 
repeated,  that  the  insurers  were  liable 
for  a  loss  ocasioned  by  the  necessary  and 
customary  use  of  camphene  in  the  plain- 
tiffs' business,  although  the  use  of  that 
article  was  prohibited  in  general  terms  in 
the  printed  conditions  annexed  to  and 
forming  a  part  of  the  contract.  In  that 
case,  the  printed  form  of  the  policy,  if 
construed  without  reference  to  the  sub- 
ject of  insurance,  as  described  in  the 
written  part,  proscribed  the  use  or  pres- 
ence of  camphene  for  any  purpose.  In 
this  case,  the  printed  condition  declares 
in  substance  that  if  the  article  is  used  and 
a  loss  is.  occasioned  thereby,  the  insurer 
win  not  be  liable.  There  is  not  other  dis- 
tinction between  the  two  cases. 

And  this  distinction  is  not  one  of  prin- 
ciple. In  the  case  cited,  we  found  no 
irreconcilahle  repugnancy  between  the 


written  and  printed  clauses  of  the  con- 
tract. If  such  a  repugnancy  had  been  dis- 
corered,  then,  as  the  court  said,  the  printed 
form  must  yield  to  the  more  careful  and 
deliberate  written  language  of  the  parties 
in  describing  the  subject  of  insurance  at 
the  yery  moment  when  the  policy  was  is- 
sued. But  it  was  considered  that  each 
clause  might  take  effect.  By  insuring  the 
plaintiff^  stock  with  the  privilege  of  a 
printing-office  and  a  bookbindcry,  the  use 
of  such  materials,  including  camphene,  as 
were  necessary  in  that  business  was  al- 
lowed. Otherwise,  the  contract  was  a  mere 
delusion.  But  the  restraining  clause  might, 
nevertheless,  have  its  ftUl  effect  upon  the 
use  of  camphene  for  the  purposes  of  light, 
and  for  all  purposes  beyond  its  necessary 
connection  with  the  stock  and  business 
insured.  So,  in  this  case,  camphene  must 
be  considered  as  a  part  of  the  stock  in- 
sured. Its  continued  presence  and  use 
were  aUowed,  because  the  business  which 
required  its  use  was  expressly  privileged. 
The  printed  condition,  exempting  the 
underwriters  from  loss  when  occasioned 
by  this  article,  should,  therefore,  be  con- 
strued as  referring  to  uses  not  within  the 
privilege  thus  granted.  Otherwise,  the 
two  parts  of  the  contract  are  repugnant 
to  each  other,  and  the  printed  form  must 
yield  to  the  deliberate  written  expression. 
An  insurance  upon  the  plaintiffs'  stock 
and  business,  to  be  of  no  effect  if  a  loss 
should  be  occasioned  by  the  combustion 
of  an  article  constituting  a  part  of  that 
stock,  and  necessarily  used  in  the  busi- 
ness, would,  I  think,  be  an  anomalous 
undertaking.  Undoubtedly,  such  a  con- 
tract might  be  made.  A  policy  can  be  so 
framed  as  to  allow  the  presence  of  a  dan- 
gerous article,  and  even  so  as  to  insure  its 
value,  while,  at  the  same  time,  it  might 
exempt  the  insurer  from  loss  if  occasioned 
by  the  presence  or  use  of  the  article. 
But  I  think  it  would  need  very  great  pre- 
cision of  language  to  express  such  an  in- 
tention. Wliere  camphene,  or  any  haz- 
ardous fluid,  is  insured,  and  its  use  is 
plainly  admitted,  the  dangers  arising  from 
that  source  are  so  obviously  within  the 
risk  undertaken,  that  effect  should  be 
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given  to  the  policy  accordingly,  unless  a 
different  intention  is  very  plainly  declared. 
And  soch  an  intention,  instead  of  being 
hid  away  in  printed  forms,  remote  from 
the  principal  contract,  ought  to  be  found 
in  the  ddiberate  expressions  which  are 
made  use  of  at  the  time  when  the  contract 
is  entered  into.  Without  doubt,  aU  the 
printed  conditions  and  speciffcations  an- 
nexed to  a  policy  are,  or  at  least  may 
be,  a  part  o^  it.  But  they  relate  to  in- 
surance in  general,  as  practised  by  the 
underwriter;  and  upon,  or  within  those 
forms,  the  parties  to  each  policy  actually 
issued  write  their  own  partibular  inten- 
tion.  The  plain  meaning  of  the  written 


part  should,  therefore,  prevail,  and  other 
clauses  must  yield,  if  repugnant,  or  they 
must  be  construed  so  as  to  avoid  a  con- 
flict of  intention.  In  this  case,  I  think, 
the  perils  of  keeping  and  using  camphene 
were  insured  against,  so  fitr  as  ihe  keep- 
ing or  use  of  it  was  permitted  at  all,  and 
that  the  clause  which  exempts  the  insurer 
from  liability  should  be  understood  as  ap- 
plying to  the  presence  of  the  article  under 
other  conditions. 

The  judgment  should  be  affirmed. 

Davies,  Bacon,  Wright,  and  Welles, 
JJ.,  concurred.  Selden,  Denio,  and 
Gierke,  JJ.,  dissented. 

Judgment  affirmed. 


BsEMER  v9.  The  Anchor  Insurance  Company.^  (Queen's 

Bench,  Upper  Canada,  Easter  Term,  1858.)    Action. —  Auignee.  . 

An  assignee  of  a  policy  of  insurance  cannot  sue  on  it  in  his  own  name,  although  the  com- 
pany agree  thereby  to  indemnify  the  assured  and  his  assignees. 

See  Exchange  Bank  v.  Rice,  107  Mass.  87. 


Jones  v9.  Provincial  Insurance  Co.* 

(Queen's  Bench,  Upper  Canada,  Easter  Term,  1858.) 
Verbal  Contract, 

The  declaration  stated  that  defendants,  in  consideration  of  £28  paid  to  them  as  the  pre- 
mium of  insurance  of  j£1,500  on  certain  property  described  in  the  plaintifiTs  application, 
promised  to  insure  him  against  loss  by  fire  to  the  amount  of  £1,500  until  notified  to  the 
contrary,  subject  to  the  conditions  of  the  policy,  —  that  is,  the  policy  usually  issued  by 
defendants  in  like  cases;  that  the  property  was  destroyed  by  fire,  and  although  the  plain- 
tiff had  done  all  things  necessary  on  hb  part,  yet  defendants  had  not  paid  htm  the  sum 
insured.  Held  bad,  the  action  for  non-payment  of  the  money  not  being  maintainable 
without  a  poUcy  under  defendants'  corporate  seal. 

Demurrer  to  a  declaration  to  the  above  effect 
Robinson,  C.  J.,  delivered  the  judgment  of  the  court.  It  was 
stated  in  the  argument  that  this  is  not  the  case  of  a  renewal  in- 
surance for  which  a  policy  had  before  issued,  but  the  application 
was  for  an  original  insurance,  and  the  premium  being  paid,  no 
policy  had  yet  issued. 

We  are  not  under  the  impression  that  this  would  make  any 
substantial  difference,  though  the  plaintiff  may  appear  to  be 
under  greater  difficulty  in  sustaining  an  action  like  the  present, 

1  16  Up.  Can.  Q.  B.  4S5.  «  16  Up.  Can.  Q.  B.  477. 
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when  no  policy  had  ever  been  granted  upon  the  risk,  than  where 
there  had  been  one  upon  the  same  risk  which  had  expired  and 
the  premium  had  been  paid  for  renewal. 

No  authority  has  been  cited  that  can  sustain  this  action ;  and 
we  have  no  doubt  that  we  cannot  support  it.  If  no  policy  has 
issued,  but  the  plaintiff  can  prove  an  agreement  to  insure,  in 
which  the  terms  have  been  so  fully  settled  by  the  parties  that 
nothing  remains  to  be  done  but  to  deliver  the  policy,  then  the 
assured  may  have  a  remedy  at  law  in  an  action  for  not  delivering 
the  policy,  or  he  may  be  relieved  in  equity.  The  subject  is  best 
discussed  in  Angell's  Treatise  on  Fire  and  Life  Insurance,  in  his 
third  chapter. 

The  plaintiff  in  this  case  has  declared  as  if  the  property  was  in 
effect  insured  by  reason  of  the  payment  of  the  premium,  and  of 
defendants'  parol  promise  to  insure,  for  he  states  as  the  breach, 
not  that  the  defendants  did  not  execute  a  policy,  but  that  they 
did  not  pay  the  loss. 

It  seems  that  the  plaintiff's  best  remedy  would  be  in  equity 
under  the  circumstances  of  this  case ;  but  we  are  persuaded  that 
no  authority  can  be  shown  for  sustaining  an  action  in  this  form 
agsdnst  an  incorporated  company,  for  it  assumes  diat  the  com- 
pany can  actually  bind  themselves  for  insurance  made  by  parol. 

Judgment  far  d^endanU  on  demurrer. 

As  to  verbal  contracts  to  insure,  see  Peoria  Ins.  Co.,  pott ;  Audubon  r.  Excelsior 

the  foUowing  cases :  Kennebec  Co.  r.  ^Iti-  Ins.  Co.,  post  /  Scmbom  v.  Firemen's  Ins. 

gusta  Ins.  Co.,  Yinte ;  BockweU  r.  Hartford  Co.,  post ;  Tifler  r.  New  Amsterdam  Ins. 

Int.  Co.,  post ;  Spitzer  y.  St.  Mark's  Ins.  Co.,  post,  vol.  5 ;  Baxter  v.  Massasmt  Ins. 

Co.,poet;  Belleville  Int.  Co.y.  Van  WinJde,  Co.,  pott,  vol.  5 ;  Walker  v.  Metropolitan 

pott;  First  Baptist  Church  v.  Brooklyn  Ins.  Ins.  Co.,  post,  vol.  5 ;  Patterson  v.  Royal 

Co.,  post ;  Benjamin  v.  Saratoga  Ins*  Co.,  Ins.  Co.,  post,  vol.  5 ;  Eureka  Ins.  Co.  v. 

post;  Montreal  Ins.  Co.  v.  MeGiUevray,post;  Robinson,  post,  vol.  5 ;  Security  Ins.  Co.  v. 

Penley  v.  Beacon  Ins.  Co.,  poet;  KeUy  v.  Kentucky  Ins.  Co.,  poet,  vol.  5. 
Commonwealth  Ins.  Co.,  post ;  Davenport  v. 


Firemen's  Insurance  Co.  v%.  Cbandall.^  (Supreme  Court, 
Alabama,  June  Term,  1858.)  Waiver  of  Preliminary  Proof  of 
Lois, 

If  the  insarers,  in  case  of  a  loss  covered  by  the  poUcyi  intend  to  eonteet  their  liability  on 
account  of  defects  in  the  preliminary  proof,  it  is  their  duty  to  put  their  refusal  to  pay  on 
that  gronnd,  or  to  inform  the  assured  that  they  consider  such  proof  defective;  and  if 
they  fail  to  do  so,  their  silence  is  an  implied  waiver  of  such  defects.  (Stoxb,  J.,  dissent- 
hig,  held  that,  under  the  proof  in  this  case,  the  court  was  not  authorized  to  assume,  as 
natter  of  law,  that  the  answer  of  the  faisurers  was  a  refusal  to  pay  in  any  event) 

1  38  Ala.  9. 
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Gbosvenoe  v8.  Atlantic  Fibb  Insubanobi  Co«^ 

(Court  of  Appeals,  New  York,  June  Term,  1858.) 

Action.  —  Parlies. 

An  action  cannot  be  maintained  by  a  mortgagee,  to  whom  a  policv  is  made  payable,  if  he 
be  not  named  as  the  party  Insured,  opon  a  brAch  of  the  terms  of  the  policy  by  the  party 
80  named. 

The  case  is  stated  in  the  opinion. 

Habbis,  J.  The  contract  of  insurance  is  a  contract  of  indem- 
nity. To  sustain  an  action  upon  such  a  contract,  it  must  appear 
that  the  party  insured  has  sustained  a  loss.  This  involves  the 
necessity  of  an  insurable  interest  at  the  time  of  the  alleged  loss. 
Without  such  interest,  the  party  insured  cannot  be  damnified. 

In  this  case,  the  contract  was  between  the  defendants  and 
McCarty.  The  agreement  was  to  insure  Eugene  W.  McCarty 
against  loss  or  damage  by  fire,  to  the  amount  of  $7,000,  on  his 
three  story  brick  dwelling-house.  But  after  the  contract  was 
made,  and  before  the  allied  loss,  McCiirty  had  sold  and  con- 
veyed the  property  insured.  At  the  time  of  the  fire  he  had 
no  insurable  interest ;  of  course,  he  has  no  claim  for  indemnity. 
No  action,  therefore,  could  be  maintained  upon  the  policy  by 
McCarty. 

But  at  the  time  the  insurance  was  effected,  the  plaintiff  in  this 
action,  Grosvenor,  was  the  holder  of  a  mortgage  upon  the  prem- 
ises insured.  As  such  mortgagee,  he,  too,  had  an  insurable  in- 
terest. The  extent  of  that  interest  was  the  amount  of  his  debt 
To  that  extent  he  might  have  contracted  with  the  defendants  to 
indemnify  him  against  loss  by  fire.  The  payment  of  his  debt 
would  as  completely  terminate  the  contract  to  insure  as  would 
the  alienation  of  the  property,  when  the  contract  is  made  with 
the  owner. 

The  important  inquiry  in  this  case  is,  to  which  of  these  classes 
does  the  contract  in  question  belong  ?  The  action  is  brought  by 
the  plaintiff  as  mortgagee.  The  contract  was  made  with  Mc- 
Carty, the  mortgagor.  But  the  policy  provides  that  in  case  of 
loss,  such  loss  should  be  payable  to  the  plaintiff.  What  is  the 
legal  effect  of  this  provision  ?  Without  it  the  plaintiff  could  have 
had  no  claim  against  the  defendants  for  indemnity.  Is  this  pro- 
vision to  be  regarded  as  an  appointment  of  the  plaintiff  to  receive 

1  17N.  Y.891. 
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any  money  which  might  become  due  from  the  inBurers  by  reason 
of  any  loss  sustained  by  the  mortgagor,  or  has  it  the  effect  to 
render  the  policy,  which  would  otherwise  be  a  contract  to  indem- 
nify the  mort^[agor  against  a  loss,  a  o(mtract  to  indemnify  the 
mortgagee?  A  determination  of  this  question  will  also  deter- 
mine the  rights  of  the  parties  to  this  action. 

Were  it  not  for  one  or  two  decisions  in  this  state  bearing  upon 
the  question,  I  should  have  little  diiBSculty  in  pronouncing  in 
favor  of  the  former  of  these  propositions.  It  seems  to  me  to  be 
very  dear  that  it  was  the  intention  of  all  the  parties  that  the  in- 
terest of  the  mortgagor,  and  not  that  of  the  mortgagee,  should  be 
insured*  It  is  stated  in  the  policy  that  the  property  insured  is 
the  property  of  McCarty,  and  that  he  is  the  person  insured. 
McCarty  paid  the  premium.  He  made  the  contract.  His  inter- 
est as  owner,  and  not  that  of  the  plainti£E  as  mortgagee,  was  the 
subject  of  the  insurance.  The  plaintiff  was  merely  the  appointee 
of  the  party  insured  to  receive  the  money  which  might  become 
due  him  from  the  insurers  upon  the  contract.  The  provision  in 
the  policy  in  this  respect  had  no  more  effect  upon  the  contract 
itself  than  it  would  if  it  had  been  provided  that  the  loss  for  which 
the  insurers  should  become  liable  should  be  deposited  in  a  speci- 
fied bank  to  the  credit  of  the  party  insured. 

Suppose  that  the  plaintiff,  although  described  in  the  policy  as 
a  mortgagee,  had,  in  fact,  held  no  mortgage,  could  it  be  pre- 
tended that  the  defendants  might  have  avoided  the  policy  on  the 
ground  that  the  plaintiff  had  no  insurable  interest?  Or,  suppose 
again,  that  after  the  contract  had  been  made,  the  nunrtgage  had 
been  paid ;  could  it  be  claimed  that  the  contract  to  insure  had 
also  ceased  ?  I  presume  none  will  deny  that,  in  either  case,  the 
contract  would  have  continued  in  force  for  the  benefit  of  the 
owner  of  the  property  insured.  If  so,  it  must  have  been  because 
the  interest  of  the  mortgagor,  and  not  that  of  the  mortgagee, 
was  the  thing  insured.  I  agree  with  the  court  below,  that  there 
is  nothing  in  the  language  of  the  policy  on  which  the  court  can 
adjudge  that  in  legal  effect  it  is  a  contract  insuring  the  interest 
of  the  mortgagee  as  such,  exc^t  in  the  provision  which  declares 
that  the  loss,  if  any,  which  occurs  under  the  contract  insuring  the 
mortgagor's  interest,  shall  be  payable  to  the  mortgagee.  That 
provision  merely  designates  a  person  to  whom  such  loss  is  to  be 
paid,  and  shows  that  he  is  a  person  who  may  have  an  interest  in 
its  being  so  paid." 
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The  undertaking  to  pay  the  plaintiff  was  an  undertaking  collat- 
eral to  and  dependent  upon  the  principal  undertaking  to  insure  the 
mortgagor.  The  effect  of  it  was,  that  the  defendants  agreed  that 
whenever  any  money  should  become  due  to  the  mortgagor  upon 
the  contract  of  insurance,  they  would,  instead  of  paying  it  to  the 
mortgagor  himself,  pay  it  to  the  plaintiff.  The  mortgagor  must 
3U8tain  a  loss  for  which  the  insurers  were  liable,  before  the  party 
appointed  to  receive  the  money  would  have  a  right  to  claim  it. 
It  is  the  damage  sustained  by  the  party  insured,  and  not  by  the 
party  appointed  to  receive  payment,  that  is  recoverable  from  the 
insurers.  Macomber  v.  2%e  Cambridge  Mutual  Fire  Im.  Co.  8 
Cush.  188.^  The  insurance  being  upon  the  interest  of  the  mort- 
gagor, and  he  having  parted  with  that  interest  before  the  fire,  no 
loss  was  sustained  by  him,  and,  of  course,  none  was  recoverable 
by  his  assignee  or  appointee.  The  right  of  such  a  party  being 
wholly  derivative,  cannot  exceed  the  right  of  the  party  under 
whom  he  claims.  Carpenter  v.  The  Providence  Wa%hington  Ins. 
Co.  16  Peters,  495 Foster  v.  The  Equitable  Fire  Ins.  Co.  2 
Gray,  216. 

I  agree  with  the  learned  judges  who  delivered  opinions  upon 
the  decision  of  this  case  in  the  court  below,  that  there  is  no  just 
ground  for  discrimination  between  this  case  and  that  of  an  assign- 
ment of  the  policy  to  a  mortgagee  to  be  held  by  him  as  collateral 
security  for  his  debt,  with  the  consent  of  the  insurer.  In  either 
case  the  insurance  is  upon  the  interest  of  the  mortgagor.  The 
terms  and  conditions  upon  which  indemnity  may  be  claimed  are 
agreed  upon,  and  then  the  original  parties  further  agree  tiiat 
when,  by  the  terms  and  conditions  of  the  contract,  the  insurers 
shall  become  liable  by  reason  of  a  loss  sustained  by  the  party  in- 
sured, the  money  shall  be  paid,  not  to  the  party  who  has  sustained 
the  loss,  but  to  his  appointee  or  assignee  for  his  benefit.  Such 
an  appointment  or  assignment  ought  not  to  be  construed  so  as  to 
vary,  in  any  respect,  the  liabilities  of  the  insurers  upon  their 
original  contract.  It  is  certainly  true,  as  was  said  by  Mr.  Jus- 
tice Woodruff,  that  "  when  applied  to  other  agreements  for  the 
payment  of  money,  an  assignment  does  no  more  than  direct  to 
whom  it  shall  be  paid  when  it  shall  become  due.'' 


Hie  case  of  The  Traders'  Ins.  Co.  v.  Robert,  9  Wend.  404,» 
was,  in  my  judgment,  erroneously  decided,  and  unless  by  subse- 


1  Ante,  Tol.  3,  p.  244. 
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qnent  recognition  or  aoqaiescenoe,  it  has  become  so  securely  im* 
bedded  in  the  law  of  this  stale  that  it  may  not  be  disturbed,  it 
ought  not  to  be  followed.  It  was  a  condition  of  the  policy  in 
that  case,  that  it  should  cease  if  the  assured  should  effect  a  fur- 
ther insurance  uptm  the  property,  and  should  omit  to  give  notice 
of  such  further  insurance  within  a  reasonable  time.  The  policy 
in  question  was  assigned  to  a  mortgagee  with  the  assent  of  the 
insurers.  After  this  ase^nment,  the  party  insured  effected  a  fur* 
th^  insurance  with  another  company  and  neglected  to  give  the 
requisite  notice.  It  was  held  that  the  action  being  brought  by 
the  assignee  of  the  policy,  though  in  the  name  of  his  assignor,  no 
act  of  the  latter,  after  tl^  assignment,  could  be  allowed  to  preju- 
dice the  rights  of  the  former.  The  argument  by  which  this  re- 
sult was  reached  seems  to  me  to  have  been  singularly  illogical 
and  inconclusiye.  Indeed,  it  depends  entirely  upon  the  misap- 
plication of  a  very  familiar  principle :  Had  the  nominal  plaintiff 
executed  a  release  to  the  insurance  company,"  say  the  court,  ^^it 
would  have  no  effect  upon  the  rights  of  the  assignee ;  and  if  he 
oonld  not  directly  discharge  the  right  ot  action  which  he  had  as- 
signed, surely  he  cannot  do  it  indirectly.  The  fact,  therefore,  of 
his  havii^  effected  a  subsequent  insurance  upon  the  same  prem- 
ises, can  haye  no  influence  upon  the  rights  of  the  real  plaintiff  in 
this  suit."  It  is  quite  obvious,  I  think,  that  flie  learned  judge 
who  deUvered  the  opinion  entirely  failed  to  discriminate  between 
acts  done  for  the  purpose  of  discharging  the  liability  of  the  insur- 
ers upon  their  contract,  and  acts  which,  by  the  terms  of  the  con- 
tract, were  necessary  in  order  to  continue  such  liability.  All 
yrQl  agree  in  the  soundness  of  the  premises  upon  which  the  argu- 
ment is  founded.  It  is  true  that  the  assignor  of  a  right  in  action 
cannot  indirectly,  any  more  than  he  can  directly,  do  anything 
which  will  dischai^  the  liability  of  the  other  contracting  party 
to  his  assignee.  But  it  is  equally  true,  that  where  sudi  liability 
is,  by  the  terms  of  the  contract,  made  to  depend  upon  the  per- 
formance of  an  act  by  the  assignor,  an  assignment  of  the  con- 
tract will  not  operate  to  dispense  with  the  performance  <^  the 
act  as  a  condition  of  liability.  It  had  been  stipulated  between 
contracting  parties,  that  if  the  assured  should  effect  a  fur- 
ther insurance,  and  should  omit  to  give  notice  to  the  insurers  of 
SQch  further  insurance,  the  whole  contract  should  be  at  an  end. 

This  was  the  condition  upon  whidi  the  insurers  were  to  ccmtinue 
▼OL.  nr.  17 
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liable.  It  was  no  less  a  condition  after  the  assignment  tiian  be- 
fore. The  assignee  took  the  contract  with  knowledge  that  it 
might  be  avoided  by  a  failore  to  perform  tiiis  condition.  The 
inference  of  the  court,  therefore,  that  because  the  assignor  of  a 
right  in  action  cannot,  directly  or  indirectly,  release  such  right  of 
action  to  the  prejudice  of  his  assignee,  the  fact,  that  subsequent 
to  the  assignment  of  the  policy,  the  assignor  efiEected  a  further 
assurance  without  giving  notice  as  required  by  the  terms  of  the 
policy,  could  have  no  influence  upon  the  rights  of  the  assignee,  is 
not  justified. 

Again,  it  is  said  by  the  court,  in  The  Traders*  Iris.  Co.  y.  Bob- 
ert^  that,  after  the  assignment  of  the  policy  to  Bolton,  the  mort- 
gagee, Robert,  in  whose  name  it  was  originally  taken,  had  no  in- 
terest in  it,  and  that  the  rights  of  the  parties  were  the  same  as  if 
the  policy  had  been  given  to  Bolton."  This,  too,  is  an  obvioos 
error.  Robert  was  as  much  interested  in  the  policy  after  he  had 
assigned  it  to  his  creditor  as  before.  The  money  for  which  the 
insurers  might  become  liable  was  to  be  applied  to  his  use.  The 
only  effect  of  the  assignment  was  to  make  a  specific  appropria- 
tion of  the  money  beforehand  to  the  payment  of  a  specific  debt 
The  insurance  was  for  the  benefit  of  tiie  owner  of  the  property 
by  whom  it  was  obtained ;  but  it  was  convenient  for  him,  as  in  the 
case  now  in  hand,  to  appoint  the  particular  creditor  who  should 
receive  the  money  in  case  of  a  loss.  The  real  interest  of  the 
party  insured  remained  unchanged. 

From  the  judgment  of  the  supreme  court  in  The  Traders* 
Ins.  Co.  V.  Robert  there  was  no  appeal.  The  decision  was  suf- 
fered to  become  the  law  of  the  case.  There  stood  upon  the 
records  of  the  court  an  absolute,  unimpeachable,  and  irreversible 
judgment,  in  &tvor  of  Robert  against  the  insurance  company. 
.The  legal  title  to  the  judgment  was  in  Robert.  A  contingent 
equitable  interest  was  vested  in  Bolton,  the  assignee  of  the  policy. 
That  interest  was  extinguished  by  the  payment  of  the  debt,  to 
secure  which  it  had  been  assigned.  Thus  the  entire  equitable 
as  well  as  legal  right  to  the  judgment  became  united  in  Robert 
the  plaintiff.  Under  these  circumstances,  the  supreme  court,  as 
though  aware  of  the  injustice  which  its  decision  was  likely  to 
work  out,  made  an  order,  upon  motion  of  the  defendant  in  the 
judgment,  staying  all  further  proceedings  thereon,  thus  practi- 
cally reversing  their  own  judgment  in  the  case.    This  order  was 
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reversed  by  the  court  for  the  correction  of  errors,  and,  in  my 
judgment,  very  properly.  The  decision  was  put  upon  the  ground 
that,  as  a  valid  judgment  had  been  obtained  upon  the  policy,  the 
paymait  by  Robert  of  the  debt  to  Bolton,  for  the  security  of 
which  the  policy  had  been  assigned,  had  no  other  eCEect  than  to 
bring  back  to  him  that  interest  in  the  policy  which  he  had  as- 
signed, and,  of  course,  the  interest  also  in  the  judgment  which 
had  been  obtained  upon  the  policy.  Robert  v.  The  Trader%^  In%. 
Co.  17  Wend.  681. 

Were  the  question  left  here,  I  should  have  little  hesitation  in 
saying  that  the  judgment  of  this  court  ought  not  to  be  controlled 
by  the  decision  in  The  Trader^  Ins.  Co.  v.  Robert.  But  the  -same 
question  was  before  this  court  in  TiUou  v.  The  Kingston  Mutual 
Ins.  Co.  1  Seld.  405,  and  was  disposed  of  in  a  similar  way.  In 
that  case  the  insurance  had  been  effected  by  three  partners,  and 
the  policy  had  been  assigned  to  a  mortgagee  of  the  premises  to 
secure  his  debt.  Afterwards,  one  of  the  partners  sold  out,  and 
released  to  his  copartners  his  interest  in  the  property  insured. 
A  loss  having  occurred,  an  action  was  brought  upon  the  policy 
in  the  name  of  all  three  of  the  partners.  The  action  was  de- 
fended on  th^  ground  that  the  policy  had  been  rendered  void  by 
the  alienation.  The  supreme  court  held  that  the  transfer  of  the 
interest  of  one  partner  to  his  copartners  was  not  such  an  aliena- 
tion of  the  property  as  would  avoid  the  policy.  Judgment  was 
accordingly  rendered  against  the  company  for  the  full  amount  of 
the  loss.  The  case  being  brought  into  this  court  upon  appeal,  it 
was  held  here,  upon  the  authority  of  Murdoch  v.  The  Chenango 
County  Mutual  Ins.  Co.  2  Comst.  210,^  that  the  plaintiffs  could 
not  recover  for  their  own  benefit  on  the  ground  that  one  of  the 
plaintiffs  had  no  interest  in  the  action. 

The  question  now  before  the  court  was  decided  entirely  upon 
the  authority  of  Robert  v.  The  Traders^  Ins.  Co.^  and  I  think  I  may 
be  allowed  to  add,  without  much  consideration.  The  learned 
judge  who  pronounced  the  opinion  of  the  court,  though  he  had 
been  the  successful  counsel  in  the  case  of  Robert  v.  The  Traders' 
Ins,  Co.y  evidently  misapprehended  the  value  of  that  case  as  an 
authority,  for  he  says,  after  stating  the  point  decided  by  the  su- 
preme court,  that  ^Hhe  case  afterwards  came  in  a  different  form 
before  the  court  for  the  correction  of  errors,  and  that  court  recog- 
nized, approved,  and  substantially  affirmed  the  judgment."  In 

1  AnU,  ToL  8,  p.  86. 
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this  I  think  he  was  mistaken.  I  have  already  noticed  the  cir- 
cumstances under  which  the  case  came  before  the  court  of  errors, 
and  shown  that  the  question  now  under  consideration  had  already 
passed  beyond  the  reach  of  that  court.  Had  it  not  been  so,  the 
report  of  the  case  furnished  strong  ground  for  the  belief  tiiat  the 
result  would  have  been  different. 

The  learned  judge,  further  to  sustain  the  authority  of  Robert 
Y.  The  Trader %^  Im.  Co.j  and  to  show  that  the  question  ought  to 
be  regarded  as  closed  against  further  consideration,  proceeded  to 
say,  that  the  case  had  already  been  twice  noticed  in  this  court, 
and  each  time  with  approbation.  In  support  of  this  statement, 
he  refers  to  Oonover  v.  The  Mutual  Ins.  Co.  of  Albany,  1  Comst 
293,^  and  Mwrdock  y.  The  Chenango  Mutual  Ins,  Oo.^  above  cited. 
In  the  former  of  these  cases,  Judge  T.  A.  Johnson,  in  delivering 
the  opinion  of  the  court,  says  :  We  are  not  called  upon  to  de- 
cide whether  the  absolute  aUenation  by  Conover,  after  the  assign- 
ment of  the  policy,  is  a  good  defence.  The  point  was  not  raised 
on  the  triaL  But  if  we  were,  I  do  not  see  how  the  interest  of  die 
assignee  could  be  affected  by  it."  He  then  cites  Traders 
Ins.  Co.  V.  Robert^  9  Wend.  404.  Such  a  notice  of  an  audior- 
ity,  it  seems  to  me,  can  add  but  little  to  its  judicial  efficacy.  In 
the  other  case,  the  approbation  is  still  more  faint.  Indeed,  I 
construe  it  into  positive  disapprobation.  Judge  Cady,  who  alone 
alluded  to  this  authority,  says,  It  may  well  be  doubted  whether 
the  court  in  that  case  did  not  go  too  far  in  order  to  protect  the 
assignee." 

Thus  the  question  stands  upon  authority.  Tillou  v.  The 
Kingston  Mutual  Ins.  Co.  contains  the  only  adjudication  upon  the 
point  in  this  court.  Of  that  case  it  is  not  too  much  to  say,  that 
it  was  decided  without  much  examination,  the  court  relying  chiefly 
upon  the  authority  of  Robert  v.  The  Traders^  Ins.  Co.  The 
value  of  that  case  as  a  precedent  was,  as  I  have  attempted  to 
show,  entirely  overestimated.  Believing,  as  I  do,  that  it  was 
decided  upon  mistaken  views  of  die  law  applicable  to  the  ques- 
tion involved,  and  that  the  decision  of  the  supreme  court  never 
had  the  sanction  of  the  court  for  the  correction  of  errors,  and 
that  the  case  in  this  court  was  determined  upon  a  misapprehen- 
sion of  what  had  before  been  adjudged,  I  regard  the  question  as 
yet  open  for  the  consideration  of  this  court. 

Upon  the  merits  of  die  question,  I  have  already  sufficiently  ex- 
1  Am,  Tol.  1,  p.  677. 
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pressed  the  convictions  of  my  own  judgment  The  defendants 
oontraoted  with  McCarty,  and  not  the  plaintiff.  They  agreed, 
upon  the  performance  of  certain  conditions,  to  pay  for  Iiim  to  the 
idamtiff  certain  money.  Some  of  these  conditions  were  positiye 
in  their  character ;  others  negative.  Certain  things  were  to  be 
done  by  the  assured,  and  other  things  were  not  to  be  done.  If 
aQ  th^  coiiditions  were  performed,  then,  if  a  loss  occurred,  the 
defendants  agreed  to  indemnify  him  against  tiiat  loss,  to  the  ex- 
tent  specified  in  the  policy,  and  he  appointed  the  pkdntiff,  his 
oeditor,  to  receive  from  the  defendants  the  amount  for  which 
they  were  thus  contingently  liable.  The  terms  of  this  contract 
have  never  been  waived,  relaxed,  or  modified.  The  defendants 
have  shown  an  express  violation  of  one  or  more  of  the  conditions 
upon  which  their  liability  was  to  depend.  And  yet  it  has  been 
adjudged,  although  it  is  evident  that  it  has  been  done  with  re- 
luctance, and  against  the  better  judgment  of  t^e  court  making 
die  decision,  that  the  proof  of  these  violaticms  constituted  no  de- 
fence to  the  acticm. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  tiie  event. 

RooesvELT,  J.,  dissented ;  Selden  and  Stbono,  J  J.,  concurred 
in  the  reversal,  distinguishing  this  from  the  case  where  a  policy 
is  assigned  with  the  assent  of  the  insurers  to  a  mortgagee ;  they 
were  of  opinion  that  in  such  case  a  fHrivity  of  contract  exists 
between  tLe  mortgagee  and  insurers,  and  the  doctrine  of  The 
Traders^  Inmranee  Oompmy  v.  Bohert  should  be  maintained. 

Judgment  reversed^  and  new  trial  ordered. 


BfiNJAMDsT  V8.  SaBATOGA  Co.  MUTUAL  FlEB  InSUBANOB  Co.^ 
(Court  of  Appeals,  New  Yoik,  June,  1858.) 
Ohcmge  of  Title.  —  Subrogation.  —  Other  Insurance. 

The  BortgagM  of  premiMs  iasured  hy  him  m  ■gent  of  a  company  (the  appUcstioa  stating 
tiM  fxisUnce  of  the  mortgage)  foreclosed  the  mortgage  and  became  the  porchaier  at  the 
lale.  He  then  entered  into  a  contract  to  sell  the  premises  to  B.,  and  informed  the  de- 
fendants. Thej  consented  thereto,  and  agreed  that  the  policy  should  remain  valid  ontil 
the  title  of  B.  aboold  be  perfected.  Afterwards,  assessments  were  nuide  on  the  plaintiff's 
Bremiom  note  and  paid.  Eeidj  that  the  effect  of  this  consent  was  to  create  a  new  con- 
tract of  insurance  upon  which  the  plaintiff  was  entitled  to  sue.  Nor  were  the  defend- 
snti  entitled  to  be  Aibrogated  to  the  plaintiff's  rights  against  the  rendee. 

A  ooodition  requiring  notice  of  other  insurance,  held  not  broken  by  the  plainttfl*s  stating, 
throng  mistake,  in  a  notice  of  further  insurance,  that  the  whole  was  obtdned  in  one 
eoBiptnj. 

1  17  N.  Y.  415. 
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The  case  is  stated  in  the  opinion. 

Habbis,  J.  The  application  for  insurance,  which  became  a 
part  of  the  contract  between  the  parties,  stated  truly  that  the 
property  was  owned  by  a  company,  of  which  Tuthill  and  the 
plaintiff  were  members,  and  that  it  was  mortgaged  to  the  plain- 
tiff to  secure  $9,000.  I  am  inclined  to  think  the  policy  issued 
under  these  circumstances  would  enure  to  the  benefit  of  all  l^e 
parties  interested  in  the  property;  primarily,  perhaps,  to  the 
benefit  of  the  mortgagee,  and  ultimately  to  the  benefit  of  the 
owners.  But  this  is  a  question  which,  though  discussed  at  the  bar, 
it  is  deemed  unnecessary  to  determine. 

After  the  insurance  had  been  effected,  and  while  the  policy 
was  still  in  force,  the  plaintiff  foreclosed  his  mortgage,  and,  upon 
the  sale,  became  himself  the  purchaser.  The  interest  of  all  the 
other  owners  having  thus  been  extinguished,  the  plaintiff  entered 
into  a  contract  to  sell  the  property  to  Brainard.  This  contract 
was  made  of  the  1st  of  May,  1846.  Subsequently,  and  before 
the  81st  of  July,  the  plaintiff  informed  the  defendants  of  this 
sale.  The  letter  containing  this  information  was  not  produced 
upon  the  trial.  But  it  may  be  fairly  inferred,  I  think,  from  the 
reply  received  by  the  plaintiff,  that  he  had  informed  the  defend- 
ants that  he  had  become  sole  owner  of  the  property,  and  had 
entered  into  a  contract  to  sell  it  to  Brainard,  and  had  requested 
the  consent  of  the  defendants  to  a  continuance  of  the  insurance, 
notwithstanding  this  change  in  the  ownership.  The  defendants, 
accordingly,  wrote  to  the  plaintiff  on  the  81st  of  July,  1846, 
consenting  to  the  contract  he  had  made  with  Brainard,  and 
agreeing  that  the  policy  should  remain  valid  until  the  title  of 
Brainard  should  be  perfected.  After  this  change  of  ownership, 
and  the  consent  thus  given  by  the  defendants,  several  assess- 
ments were  made  upon  the  premium  note  of  the  plaintiff,  whidi 
were  paid. 

The  l^al  effect  of  this  change  of  ownership,  and  the  consmt 
of  the  defendants  after  notice  of  such  change,  that  the  policy 
should  remain  valid  until  a  specified  event  should  happen,  was  to 
create  a  new  contract  between  the  parties.  Thereafter,  however 
it  may  have  been  before,  the  plaintiff  was  the  real  party  insured. 
Being  himself  the  sole  and  absolute  owner  of  the  property,  the 
policy  became  as  effectual  for  his  indemnity  as  a  new  policy 
issued  to  him  in  his  own  name,  and  describing  him  as  such  owner, 
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could  have  been.  Indeed,  the  transaction  was  but  a  short  mode 
of  making  an  entirely  new  contract  of  insurance. 

At  the  time  of  the  loss,  the  plaintiff  was  still  the  legal  owner 
of  the  property.  By  the  terms  of  their  contract,  t^e  defendants 
agreed  witii  the  plaintiff  that  they  would  pay  him  all  losses  or 
damage,  not  exceeding  the  sum  specified,  which  should  or  might 
happen  to  the  property  by  fire,  during  the  time  the  policy  should 
remain  in  force.  The  loss  or  damage  was  to  be  estimated  accord- 
ing to  the  true  and  actual  value  of  the  property,  and  not  accord- 
ing to  the  state  of  the  accounts  between  the  plaintiff  and  his 
vendee  at  the  time  the  loss  or  damage  should  happen.  To  the 
extent  of  this  loss,  by  the  very  terms  of  the  contract,  the  plain- 
tiff was  entitled  to  recover. 

Nor,  whatever  may  be  the  doctrine  on  the  subject  when  a 
mortgagee  obtains  an  insurance  for  his  own  benefit,  are  the  de- 
fendants in  this  case  entitled  to  be  subrogated  to  the  claim  of 
the  plaintiff  against  his  vendee.  By  the  terms  of  the  contract 
of  sale,  of  which  the  defendants  had  notice,  the  vendee  agreed  to 
pay  the  plaintiff  the  premium  for  keeping  the  property  insured 
for  at  least  the  sum  of  $6,000.  Whether  he,  in  fact,  paid  the 
assessments  upon  the  plaintiff's  note  to  the  defendants  does  not 
appear ;  but  I  think  the  fair  interpretation  of  the  agreement,  that 
the  policy  should  continue  valid  until  the  title  should  be  perfected 
in  Brainard,  is,  that  the  indemnity  for  which  the  policy  provides 
should  enure  to  the  benefit  of  Brainard,  as  well  as  the  plaintiff. 
To  the  extent  of  Brainard's  equitable  interest  in  the  property, 
the  plaintiff  is  to  be  r^arded  as  holding  the  policy  in  trust  for 
him. 

One  other  question  remains  to  be  noticed.  The  policy  con- 
tains the  usual  condition,  that  if  any  other  insurance  should  be 
made  upon  the  property,  the  plaintiff  should,  with  all  reasonable 
diligence,  give  notice  thereof  to  the  defendants,  and  have  the 
same  indorsed  on  the  policy,  or  otherwise  acknowledged  in  writ- 
ting.  Further  insurance  was  effected  to  the  amount  of  $6,000, 
of  which  the  defendants  were  notified.  But  by  mistake,  and 
without  any  fraudulent  design,  as  the  judge  who  tried  the  cause 
has  found,  it  was  stated  in  the  notice  of  such  further  insurance, 
that  the  whole  amount  had  been  effected  in  the  Howard  Insur- 
ance Company  ;  whereas,  in  fact,  half  the  amount  mentioned  in 
the  notice  was  insured  by  another  company.    It  is  insisted  that 
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this  mistake  amounted  to  a  yiolation  of  the  condition  of  the  pol- 
icy on  this  subject,  and  thus  rendered  the  contract  void.  But 
this  position  cannot  be  maintained.  The  policy  provided  that  in 
case  of  other  insurance,  ihe  defendants  should  only  be  liable  for 
such  ratable  proportion  of  any  loss  or  damage  which  might  hap- 
pen to  the  property,  as  the  amount  of  their  insurance  dionld  bear 
to  the  whole  amount  insured.  It  was,  tiierefore,  for  the  interest 
of  the  defendants,  that  other  insurances  diould  be  effected.  The 
greater  the  amount  of  insurance,  the  more  their  risk  would  be 
diminished.  For  the  same  reason,  the  defendants  had  an  intere^ 
in  knowing  what  other  insurances  were  made  upon  the  property ; 
that  thus  they  might  also  know  for  what  proportion  of  any  loss 
which  might  happen,  they  would  be  liable.  But  ihej  were  only 
interested  in  knowing  the  amount  of  such  further  insurance.  By 
whom  it  had  been  made,  it  did  not  concern  them  to  know.  Both 
the  terms  aad  the  object  of  the  condition  in  the  policy  would  be 
satisfied  by  a  notice  of  the  fact  that  further  insurance  to  a  speci- 
fied amount  had  been  effected,  without  specifying  the  particular 
persons  or  companies  who  had  made  such  insurance.  It  was 
enough,  in  this  case,  for  the  plaintiff  to  inform  the  defendants  of 
the  true  amount  of  insurance  he  had  effected.  Tliis  was  all  that 
was  material  for  them  to  know.  It  was  all,  too,  that  the  concU- 
tion  of  their  policy  demanded. 

I  am  of  opinion  that  the  facts  established  upon  the  trial,  as 
they  were  found  by  the  judge,  entitled  the  plaintiff  to  recover. 
The  judgment  should  therefore  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CoMSTOGK,  J.,  did  not  sit  in  the  case;  all  the  other  judges 
concurring,  Jttdffmewt  reversedy  and  new  trial  ordered. 


An  nnder  «g«nt  of  an  intai»nf«  company  has  no  authority'  to  ^nae  a  poliqr  to  or  to  make  an 
agreement  to  insure  himself.  Nor  has  a  general  agent,  to  whom  snch  nnder  agent  sends 
an  application,  anj  power  to  issue  a  policy  on  property  after  loss,  though  the  applica- 
tion was  made  before,  especially  if  the  general  agent  knew  of  the  loss  at  the  time. 

Whitney,  a  general  agent  of  the  defendants,  appointed  the 
plaintiff  an  under  agent,  with  power  to  make  binding  contracts 
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for  insorance.  The  plaintiff  proposed  the  insaranoe  to  Whitney 
in  a  letter  to  him,  in  these  terms :  "  C.  Bentley,  $4,000  on 
floor,  grain,  and  country  produce  •  ...  in  his  storehouse  at 
Albany.'*  The  night  after  this  letter  was  sent,  the  property  was 
consutiued,  and  Whitney,  having  learned  the  fact,  but  deeming 
himself  bound  to  execute  a  policy,  did  so.  Upon  this  policy  the 
action  was  brought. 

Johnson,  C.  J.  Eren  if,  upon  the  evidence,  there  was  ground 
to  hold  that  Bentley's  appointment  as  sub-agent  by  Whitney  w^w 
authorized  or  ratified  by  the  company,  as  to  whidi  I  express  no 
opinion,  he  had  not  authority  to  issue  a  policy,  or  to  make  an 
agreement  to  issue  a  policy  to  himself.  This  point  was  adjudged 
in  The  New  York  Central  Inmranee  Company  v.  The  Protection 
Inmranee  Company^  14  N.  Y.  85.^  There  was,  therefore,  no 
contract  to  insure,  nor  anything  tending  towards  a  contract,  ex- 
cept a  bare  applicaticm  for  insurance,  before  the  loss  had  actually 
taken  place.  The  agent  in  New  York  did  not  receive  the  appli- 
cation until  after  the  loss  had  occurred,  nor  did  he  do  any  act 
accepting  the  risk  until  after  the  loss  was  known  to  him.  In 
Tayloe  v.  TTie  MerehanUi*  Fire  Imurance  Company j  9  How.  U.  S. 
B.  870,^  the  law  on  this  subject  is  laid  down  in  accordance  with 
the  settled  rule  in  respect  to  the  acceptance  of  prc^Kwitions  for 
contracts  relating  to  oUier  subjects,  that  a  proposition  becomes  a 
binding  contract  when  the  party  to  whom  it  is  made  signifies  his 
acceptance  of  it  to  the  proposer.  In  that  case,  where  the  propo- 
sition was  sent  by  mail,  mailing  an  answer  of  acceptance  was  held 
to  be  conclusive.  The  same  doctrine  is  held  by  this  court  in  VaS" 
9ar  V.  Camp^  1  K&m.  441,  following  Mdctier  v.  Friths  6  Wend. 
104,  where  it  was  held  that  the  doing  of  some  overt  act  of  ac- 
ceptance, as  mailing  a  letter  ot  aoeeptsmce,  would  consummate  the 
contract  There  was  in  this  case  no  contract  at  the  time  of  the 
loss,  nor  any  before  the  loss  was  known  to  the  agent.  Nor  does 
the  case  furnish  any  evidence  of  authiNril^  to  Whitaiey  to  enter 
into  agreements  to  pay  for  losses  [which  had]  already  occurred, 
when  the  company  he  represented  was  under  no  poecedent  obli- 
gati(m. 

The  judgment  should  be  affirmed. 

AU  Uie  judges  concurring,  Judgment  affirmed* 


1  ilnto,  p.  96. 
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HooPEE  VS.  Hudson  River  Fibb  Insuranob  Co.^ 

(Court  of  Appeals,  Now  York,  June,  1858.) 
Sale.  —  Amgnment,  — Ooment, 

A  policy  for  a  long  period  upon  goods  in  a  retail  shop  applies  to  the  goods  soccessiTelj  in 
tlie  shop  from  time  to  time. 

A  sale  of  property  insured  does  not  avoid  the  policy,  but  only  suspends  it ;  and  a  snbse- 
quent  assent  to  an  assignment  thereof  to  the  purchaser  revives  it. 

An  assignment  of  a  policy,  being  of  no  avail  except  in  case  of  an  interest  in  the  assignee  in 
the  subject  insured,  a  request  made  to  an  insurance  company  to  consent  to  an  assignment 
po  the  plaintiff  is  notice  to  them  that  he  had  acquired,  or  was  about  to  acquire,  an  interest 
in  the  insured  property.  And  if  the  company  desire  to  know  the  nature  of  Uiat  interest, 
it  is  incumbent  upon  them  then  to  make  inquiiy. 

The  property  insured,  consisting  of  goods  in  a  retail  store,  was 
sold  on  execution,  the  plaintiff  being  the  purchaser.  The  plain- 
tiff thereupon  applied  for  and  obtained  consent  to  an  assignment 
of  the  policy,  but  without  stating  the  nature  of  his  interest  in  the 
property.  Any  transfer  or  termination  of  the  interest  of  the  as- 
sured was  declared  by  the  policy  to  avoid  the  contract,  if  not 
made  with  the  written  consent  of  the  insurers. 

Pratt,  J.  It  was  manifestly  the  intention  of  the  parties  to 
the  policy  in  this  case,  that  it  should  cover  to  the  amount  of  the- 
insurance  any  goods  of  the  character  and  description  specified  in 
the  policy,  which,  from  time  to  time  during  its  continuation, 
might  be  in  the  store.  "A  policy  for  a  long  period  upon  goods 
in  a  retail  shop  applies  to  the  goods  successively  in  the  store 
from  time  to  time."  Phil,  on  Ins.  §  491 ;  Ang.  on  Ins.  §  203 ; 
Lane  v.  Maine  Mutual  Fire  Insurance  Company^  8  Fairf.  44, 
Any  other  construction  of  a  policy  of  insurance  upon  a  stock  in 
trade  continually  changing,  would  render  it  worthless  as  an  in- 
demnity. It  is  a  primary  principle  in  the  construction  of  the  con- 
tract of  insurance,  to  give  it  the  effect  as  an  indemnity  which  the 
parties  to  it  designed.  The  sale,  therefore,  of  the  stock  by  the 
insured  did  not  render  the  policy  void. 

After  the  sale  and  previous  to  the  assignment  of  the  policy  to 
the  purchasers,  the  ^ect  of  the  policy  as  an  indemnity  was  sus- 
pended, not  from  any  vice  in  the  policy,  but  from  the  absence  of 
a  subject  for  it  to  act  upon.  Had  a  fire  occurred  during  this  time, 
no  recovery  could  have  been  had  against  the  underwriters ;  not 
because  the  policy  had  become  void,  but  because  the  insured  had 
Buffered  no  loss.    The  owners  of  the  goods  would  have  bad  no 
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claiiD,  for  the  reason  that  at  the  time  they  had  no  interest  in  the 
policy ;  yet  the  policy  continued  to  be  a  valid  subsisting  contract 
in  the  hands  of  the  insured,  and  had  they  subsequently  purchased 
the  same  goods  or  other  goods,  and  brought  them  into  the  store, 
they  would  have  been  covered  by  it.  And  having  been  assigned 
to  die  plaintiff  by  consent  of  the  company,  he  took  the  place  of 
the  insured,  and  the  policy  reattached  to  the  goods.  The  plain- 
tiff, therefore,  was  clearly  entitled  to  recover. 

It  was  insisted,  upon  the  argument,  that  the  company  had  no 
notice  of  the  sale  to  Hooper.  The  fact  that  he  requested  an  as- 
signment of  the  poHcy  was  sufficient  notice  that  he  had  acquired, 
or  was  about  to  acquire,  some  interest  in  the  goods. 

The  assignment  of  the  policy,  in  order  to  be  of  any  benefit  to 
the  assignee,  must  be  accompanied  with  a  transfer  of  some  kind 
of  interest  in  the  subject  of  insurance  to  the  assignee.  This  seems 
to  be  assumed  by  all  the  elementary  writers.  Ellis  says  that  the 
mere  assignment  of  a  policy  would  be  useless  unless  the  subject 
insured  be  assigned  also."  Ellis,  Law  of  Ins.  69.  Marshall,  in 
his  work  on  insurance  (p.  800),  says:  "A  policy  of  insurance, 
.being  a  cJiose  in  actim^  is  in  strictness  not  assignable  at  law,  but, 
like  every  chou  in  ctctiony  may  be  assigned  in  equity.  But  the 
mere  assignment  would  be  of  little  avail  without  an  assignm^t 
of  the  subject  matter  of  the  insurance  also."  He  puts  it  upon 
the  ground  that  the  insured  must  have  an  interest,  not  only  at 
the  time  of  insuring,  but  also  at  the  happening  of  the  loss.  The 
same  doctrine  is  expressly  recognized  in  all  the  elementary  works 
upon  the  law  of  insurance  which  I  have  been  able  to  consult, 
and  it  has  never  been  controverted,  to  my  knowledge,  in  any 
adjudicated  case.  8  Kent  Com.  376  ;  Ang.  on  Ins.  §  193 :  1  Phil, 
on  Ins.  §  77. 

Besides,  a  fire  policy  seems  not  to  be  assignable  at  all  except 
with  the  consent  of  the  underwriters.  Ellis  says:  "These  poli- 
cies are  not  in  their  nature  assignable,  nor  is  the  interest  in  them 
ever  intended  to  be  transferable  from  one  to  another  without  the 
express  consent  of  the  office."  Ellis's  Law  of  Ins.  72 ;  Phil.  78  ; 
Marsh.  803.  And  when  the  assignment  of  the  policy,  by  the 
consent  of  the  insurers,  is  absolute,  to  one  who  has  become  the 
entire  owner  of  the  subject  of  insurance,  it  becomes  a  new  con- 
tract of  insurance  between  the  underwriters  and  the  assignee. 
"  If  the  assignment,  taken  in  connection  with  the  policy,  plainly 
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transfeiB  ihe  assured'a  whole  interest,  the  underwriter's  consent 
to  it  is  evidently  equivalent  to  his  agreement  to  become  directly 
answerable  to  tibe  assignee.  In  such  case  the  proceedings  to  en- 
force payment  may  be  in  the  assignee's  name,  and  he  become  tx> 
all  intents  and  purposes  the  substituted  party  to  the  contract" 
Phil.,  mpra,  §  84 ;  Ang.,  mpra,  §  193 ;  fiUis,  69.  And  if  he 
becomes  the  resl  party  to  the  contract  of  insurance,  it  would  be  as 
necessary  that  he  should  be  vested  with  an  interest  in  the  prop- 
erty insured  as  if  he  had  taken  out  a  new  policy  in  his  own  name. 

An  assignment,  therefore,  being  of  no  avail  except  in  case  of 
an  interest  in  the  assignee  in  the  subject  insured^  the  request 
made  to  the  defendants  to  consent  to  an  assignment  to  plaintiff 
was  of  itself  notice  to  them  that  he  had  acquired,  or  was  about  to 
acquire  an  interest  in  the  insured  pr(^rty.  K,  therefore,  it  was 
important  to  the  defendants  to  know  what  the  nature  of  the  in- 
terest was  whidi  the  plaintiff  had  acquired,  they  should  have 
asked  for  information  in  respect  to  it*  If  they  were  content  to 
give  their  consent  without  such  inquiry  it  was  their  own  fault. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

Denio,  J.,  dissented ;  all  the  other  judges  concurring. 

Judgment  q^irmed. 

i^OTB.  But  qvasre  if  the  aboye  doctrine  by  the  vendor)  upon  the  contract  of  insor- 
that  alienation  only  mupendt,  and  does  not  ance,  Bigelow,  C.  J.,  says,  that  the  con- 
abrogate  the  contract,  if  not  confined  to  tract  "  was  only  snspended  during  the 
caaeB  in  which  there  is  no  stipulation  that  time  that  the  title  to  the  veasel  was  vested 
an  alienation  shall  render  the  policy  void  ?  in  the  vendee,  and  was  revived  again  on 
Cannot  the  parties  agree  that  the  policy  *  the  reconveyance  to  the  insured  duriag 
shall  become  absolutely  void  upon  an  the  time  specified  in  the  policy.  The  in- 
alienation ;  so  that,  as  a  consequence,  surance  was  for  one  year.  Thert  wot  ne 
even  a  repurchase  of  the  property  by  the  ttipulatwn  or  condition  in  the  policy ,  that 
insured  would  not  revive  his  interest  ?  the  insured  diould  not  eonvey  or  aseiga 
See  Worthington  v.  Bearte,  12  Allen,  382,  his  interest  in  the  vessel  during  this 
where,  speaking  of  the  effect  of  the  sale  of  period." 
an  insured  vessel  (which  was  repurchased 


Ebbnogbuin  v$.  New  Yobk  Boweby  Fibe  Iksubakob  Co.^ 
(Court  of  Appeals,  New  York,  June,  1858.)  PreUminary  Prooft, 
—  Waiver.  —  Parol  Evidence,  —  What  Policy  <»ver$. 

An  insorasce  company  cannot  object  at  the  trial  that  the  insured  did  not  himself  f  iiznlsh 
the  proofs  of  loss  if  no  objection  was  made  at  the  time  they  were  presented. 

Evidence  of  an  agreement  between  the  plaintifit,  a  mortgagee,  and  C,  mortgagor  of  the 
premises,  that  the  former  should  keep  the  premises  insured,  and  the  latter  should  pay 
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the  premiums  and  hsve  the  benefit  of  the  insunuice  U  admierible  in  an  action  upon  a 
policy  in  which  soch  facts  do  not  appear.  And  whether  the  insaren  knew  of  such  agree- 
ment when  they  iaraed  the  policy  is  immaterial. 
Wbwe  a  mortgagee  Snsoree  property  in  his  own  name,  without  stating  the  nature  of  his 
interest,  the  insnranoe  is  upon  the  property  and  not  upon  the  mortgage  debt.  Nor  is  a 
mortgagee  bound  to  disclose  the  nature  of  his  interest  without  inquiry. 


Mbllbn  v9.  Hamilton  Fire  Insitbance  Co.^  (Court  of  Ap- 
peals, New  York,  Jane,  1858.)  Ajuignmmt.  —  Suhieqitent  huur^ 
once.  —  Timely  Notice, 

the  clause  in  s  policy  of  insurance  forbidding  assignment  refers  to  assignment  before  loss. 

The  knowledge  of  a  general  agent  of  the  defendants  of  the  fiact  that  the  plaintiit  had  pro- 
cored  a  snbaequent  insurance,  held  not  to  affect  the  defendants^ 

If  the  only  purpose  for  which  notice  of  a  subsequent  insurance  is  required  were  that  of 
enabling  the  prior  insurers  to  ascertain  for  what  proportion  of  a  loss  they  might  erentu- 
ally  be  liable,  no  such  notice  wot^d  seem  to  be  necessary  nntil  the  actual  ooenrrence  of  a 
loss,  since  if  ghren  then  it  would  fully  answer  the  purpose  for  which  alone  it  was  in- 
tended. Bat  this  is  not  the  only  or  the  principal  reason  for  requiring  express  notice  of 
every  further  insurance.  By  one  of  the  conditions  annexed  to  the  policy  in  suit,  the 
company  may  elects  at  any  time  and  for  any  cause,  to  terminate  the  insurance,  by  giv- 
ing notice  to  the  assured  and  retaining  a  due  proportion  of  the  premium  ;  and  to  enable 
an  insurance  company  to  exercise  properly  this  discretionary  power,  it  is  important  that 
it  should  have  a  timely  knowledge  of  the  facts  upon  which  its  exercise  will  usually  de- 
pend. Therefore,  hetd,  that  an  unexplained  delay^of  nineteen  days  is  conclusive  proof 
of  the  want  of  that  *'  reasonable  diligence    which  the  policy  required. 


BsLLEViLiiE  Mutual  Insubancb  Company,  appellants,  vs* 

AiX)LPHU8  W.  Van  Winklb,  respondent.^ 

(Court  of  Errors  and  Appeals,  New  Jersey,  Jane  Term,  1858.) 

Membership  of  Oompmy. 

The  fifth  section  of  the  charter  of  the  company  provides,  **  that  all  policies,  or  contracts 
founded  thereon,  shall  be  subscribed  by  the  president,  and  attested  by  the  secretary,  and 
the.  said  company  shall  be  liable  for  all  loss  or  damage  by  fire  or  other  casualty,  agree- 
abty  to  the  terms  theivof."  The  sixth  section  provides,  that  every  person  who  shall 
become  a  member  by  effecting  insurance  shall,  befbre  he  receives  his  policy,  deposit  his 
promissory  note  for  such  a  sum  of  money  as  shall  be  determined  by  the  directors.''  The 
eighth  section  provides,  that  every  member  of  said  company  shall  be  bound  to  pay 
for  losses,  and  in  proportion  to  the  amount  of  his  deposit  note;  and  the  company  shall 
have  a  lien  on  the  building  insured  to  the  amount  of  the  note,  when  they  shall  file  a 
memorandum  with  the  clerk  of  the  county.  JJelef,  that  the  deposit  of  the  note  is  a 
condition  precedent,  without  which  no  one  can  become  a  member;  and  no  one  can  be 
insured,  directly  or  indirectly,  without  becoming  a  member,  or  at  least  without  placing 
himself  in  a  situation  so  that  he  is  entitled  to  be  a  member,  and  is  prevented  by  fault 
of  the  company. 

The  directon  of  a  mutual  insurance  company,  or  their  officers,  by  their  direction  or  ap- 
proval, may  so  act  as  to  entitle  a  person  to  become  a  member  who,  by  the  fault  of  the 
oflicers  of  the  company,  has  been  prevented  from  depositing  his  note,  and  so  as  to 
authorize  a  court  of  equity  to  compel  his  behig  received. 

All  persons  applying  to  become  members  of  an  incorporated  insurance  company  nmst  be 
presumed  to  have  known  the  t^rms  of  its  charter  and  by-laws. 
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The  case  sufficiently  appears  in  the  opinions  to  make  intelligi- 


WlLLiAMSON,  C.  The  complainant's  factory,  with  its  fixtures 
and  stocks  therein,  located  at  Jersey  City,  was  destroyed  by  fire 
on  the  22d  day  of  April,  1849.  The  complainant  alleges,  in  his 
bill,  that  he  was  insured  in  the  Belleville  Mutual  Insurance  Com- 
pany for  the  sum  of  fifteen  hundred  dollars.  The  object  of  this 
suit  is  to  procure  the  benefit  of  that  insurance.  The  policy  of 
insurance,  though  made  out  and  executed,  was  never  delivered. 
That  is  the  reason  why  a  court  of  equity  is  resorted  to  for  re- 
dress. The  prayer  of  the  bill  is,  that  a  just  and  true  account 
may  be  taken,  under  the  direction  of  this  court,  of  the  amount  of 
the  complainant's  loss  and  damage  sustained  by  him,  by  the 
destruction  and  injury,  by  fire,  of  his  machinery,  stock,  and  fix- 
tures ;  and  that  upon  such  account  being  taken,  it  may  be  decreed 
that  the  said  company  shall  pay  to  the  complainant  the  said  sum 
of  fifteen  hundred  dollars,  or  so  much  thereof  as  may  be  sufficient 
to  make  good  the  complainant's  loss  and  damage  by  the  fire — to 
which  is  added  a  prayer  for  general  relief. 

The  defendants  start  the  preliminary  objection,  that  independ- 
ent of  the  merits  of  the  case,  the  complainant  is  not  entitled  to 
relief  upon  his  bill,  as  it  now  stands.  The  ground  of  the  juris- 
diction of  this  court  undoubtedly  is  to  enforce  the  specific  per- 
formance of  the  agreement  to  insure.  It  would  have  been  more 
appropriate  and  formal  to  have  prayed  for  a  specific  performance. 
But  this  is  a  mere  formal  matter,  and  is  not  essential.  The  bill 
states  all  the  facts  which  are  necessary  to  enable  the  court  to 
make  any  decree  which  the  complainant  may  be  entitled  to  under 
the  prayer  for  general  relief.  As  a  general  rule,  the  complainant, 
under  a  prayer  for  general  relief,  is  entitled  to  any  specific  relief 
warranted  by  the  frame  and  structure  of  his  biU.  Story's  Eq. 
PL  §§  41,  42,  43,  and  notes. 

Is  the  complainant  entitled  to  relief  ?  It  is  established  beyond 
doubt,  by  the  pleadings  and  proofe,  that  an  agreement  was  en- 
tered into  between  the  complainant  and  the  defendants  for  the 
insurance.  On  the  16th  of  March,  1849,  John  Kennedy,  the 
secretary  of  the  company,  addressed  the  following  letter  to  the 
complainant,  and  sent  it  to  him  by  mail :  — 

"  Deab  Sib,  —  Mr.  Williams  informs  me  to-day  that  after 
consulting  with  the  committee,  they  agreed  to  take  your  property 
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at  three  per  cent.,  and  requested  me  to  write  you.  If  you  agree 
to  it,  please  write,  and  I  will  send  you  your  policy  at  once. 

"Yours,  John  Kennedy." 

The  bill  alleges  that  the  complainant  answered  this  letter  im- 
mediately by  mail,  accepting  the  proposition.  There  is  no  proof 
of  any  answer  by  letter.  But  the  complainant  proves  that  he  did 
call  upon  Mr.  Kennedy,  and  asked  him  if  had  received  his  letter ; 
and  upon  Mr.  Kennedy's  replying  in  the  negative,  the  complainant 
said  he  had  sent  one  to  him,  accepting  the  terms  of  the  company. 
He  then  requested  Mr.  Kennedy  to  make  out  his  policy  at  once. 
Mr.  Kennedy  promised  he  would  do  so.  The  complainant  offered 
to  pay  the  balance  of  the  money  required  (the  company  having 
in  their  hands  a  small  amount  of  money  belonging  to  the  com- 
plainant). Mr.  Kennedy  said  it  was  no  matter ;  that  he  did  not 
know  how  much  the  balance  would  be ;  he  might  hand  him  the 
money  at  any  time.  The  complainant  then  asked  him  if  he  was 
insured  ;  to  which  Mr.  Kennedy  replied  —  Yes,  most  assuredly  ; 
and  that  he  would  make  out  the  policy  right  away,  and  send  it. 

On  the  20th  of  April,  Mr.  Kennedy  wrote  to  the  complainant 
as  follows :  — 

"Deab  Sie,  —  I  inclose  you  the  note.  You  will  please  have 
it  signed,  and  by  return  nudl,  or  as  soon  as  you  can,  send  it  to 
me,  with  the  percentage,  and  I  will  send  you  your  poUcy.  You 
will  please  inclose  to  me  $7.20.     Yours,     John  Kennedy." 

The  policy  was  in  fsfit  executed  on  the  18th  day  of  April,  and 
remained  in  the  hands  of  the  secretary,  Mr.  Kennedy.  The  note 
referred  to  in  Mr.  Kennedy's  last  letter  was  one  of  the  printed 
notes  of  the  company,  which  they  always  furnished  their  mem- 
bers. It  was  filled  up  for  the  sum  of  $247.50,  and  was  to  be 
signed  by  the  complainant  and  some  other  individual,  as  surety 
for  its  payment.  The  letter  of  the  20th  of  April  was  put  in  the 
post-office  at  Belleville  on  the  21st  of  April.  On  ^e  22d  of 
April,  and  before  the  note  could  be  returned,  the  fire  occurred. 
Afterwards  the  complainant  tendered  the  note  and  the  amount  of 
money  required,  and  demanded  his  policy,  which  the  company 
refused  to  deliver. 

I  can  see  no  reason  why  the  complainant  is  not  entitled  to  a 
specific  performance  of  this  agreement.  If  it  was  entirely  in 
parol  it  would  be  no  objection  to  giving  the  complainant  relief. 
There  is  nothing  in  the  statute  oi;  in  the  common  law  requiring 
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such  an  agreement  to  be  in  writing.  Sandford  v.  The  Tru9t  Mre 
Ins.  Co.  11  Paige's  Ch.  648 ;  Union  Mvtual  in».  Co.  v.  Comrner^ 
dial  Mutual  Marine  Co.  2  Curtas  R.  324;  The  Trustees  of  First 
Baptist  Church  v.  The  Brooklyn  Fire  Ins.  Co.  18  Barb.  69. 

But  this  agreement  was  reduced  to  writing.  The  terms  were 
stated  and  made  known  in  Vriting  by  the  authorized  agent  of  the 
company  to  the  complainant,  who  accepted  the  same  in  writing. 
If  the  fire  had  not  occurred  so  soon  after  the  making  of  the  agree- 
ment, there  would  have  been  no  difficulty.  The  defendants  in- 
terpose now  no  obstacle,  except  that  the  agreement  was  not  fully 
executed  when  the  fire  occurred.  It  was  perfectly  competent  for 
either  party  to  have  stipulated  that  the  agreement  should  not  be 
binding  until  the  papers  were  mutually  exdianged.  So  far  from 
this  being  the  case,  the  contrary  was  agreed  upon  by  the  parties. 
The  secretary  of  the  company  told  the  complainant  that  he  was 
insured.  It  is  true  there  was  no  executed  agreement.  If  there 
had  been,  there  would  have  been  no  necessity  for  this  suit.  But 
there  was  an  agreement  that,  upon  the  complainant  complying 
with  certain  terms,  he  would  have  his  policy.  He  has  complkd 
with  those  terms,  and  now  asks  that  the  defendants  may  be  com- 
pelled to  execute  the  policy.  They  say  no ;  and  excuse  liiemselves 
on  the  ground  that  the  building  was  burnt.  But  it  was  through 
their  own  default  and  delay  that  the  complainant  did  not  receive 
his  policy  before  tiie  misfortune  of  the  fire.  They  should  be  the 
BuflFerers  for  their  own  negligence,  and  not  the  party  who  is  in- 
nocent. A  cc»npany  can  act  only  through  its  agents.  Mr.  Ken- 
nedy was  their  ag^nt,  and  they,  and  not  the  complainant,  should 
suffer  for  his  negligence.  The  agreement  was  part  performed. 
The  company  had  in  their  hands  a  part  of  the  premium,  and  re- 
tained it  on  this  agreement,  which  they  now  refuse  to  execute. 

It  is  insisted,  by  the  answer,  that  by  the  act  incorporating  the 
company,  the  agreement  was  not  binding  until  the  premium  note 
was  actually  deposited  vnth  tiie  company.  The  language  will 
not  admit  of  that  construction.  The  section  referred  to,  which  is 
the  sixth  section  of  the  act,  dedares,  "  That  every  person  who 
shall  become  a  member  of  said  corporation,  by  effecting  insurance 
therein,  shall,  before  he  receives  his  policy,  deposit  his  promissory 
note  for  such  a  sum  of  money  as  shall  be  determined  by  the 
directors ;  and  that  a  part,  not  exceeding  five  per  cent.  (A  sfud  note, 
shall  be  paid,"  &c.   The  complainant  has  never  asked,  and  does 
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not  now  ask,  that  the  policy  shall  be  delivered  to  him  until  he 
depodts  his  premium  note  as  the  act  requires.  His  complaint  is, 
that  the  company  will  not  deliver  to  him  his  policy,  notwithstand- 
ing his  offer  to  fulfil  his  part  of  the  agreement  by  a  deposit  of 
the  note.  The  notes  which  the  company  required  were  notes  pre- 
pared and  printed  by  the  company,  and  furnished  to  the  insured. 
Their  agent  undertook  to  furnish  the  company  a  blank  note  to  be 
filled  up.  His  delay  has  caused  all  the  difficulty,  and  a  court  of 
equity  ought  to  protect  him.  A  couit  of  law  cannot.  It  is  the 
refusal  of  the  company  to  comply  with  their  part  of  the  agree- 
ment of  which  the  complainant  complains.  If,  after  the  agree- 
ment was  made,  the  complainant  had  refused  to  deposit  his  note, 
the  company  could  have  enforced  the  agreement,  and  compelled 
him  to  give  the  note.  If  a  loss  had  occurred  to  any  other  mem- 
ber of  the  company,  the  company  could  have  assessed  a  proportion 
of  such  loss  upon  this  note,  and  might  have  appropriated  the 
whole  of  it  to  meet  the  loss,  if  so  much  had  been  required  for  the 
purpose.  If  the  company  could  have  subjected  the  complainant 
to  the  burden  of  the  agreement,  it  is  equitable  that  he  should  be 
entitled  to  enforce  it  for  his  own  benefit. 

The  agreement  was  bond  fide  entered  into  by  the  parties.  Both 
parties  considered  the  complainant  insured.  The  complainant 
rested  securely  upon  the  representations  of  the  officers  of  the  com- 
pany, and  upon  the  agreement  being  carried  out  in  good  &ith. 

The  complainant  is  entitled  to  a  specific  performance  of  the 
agreement.  There  being  no  dispute  between  the  parties  as  to 
complainant  having  taken  all  the  preliminary  steps  to  entitle  him 
to  a  remuneration  of  his  loss,  if  he  is  entitled  to  the  policy,  he  is 
entitled  in  this  suit  to  recover  the  same  amount  as  he  would  be 
in  an  action  at  law  upon  the  policy.  Let  there  be  a  proper  ref- 
erence to  a  master  for  that  purpose. 

From  this  decree  an  appeal  was  taken,  and  the  cause,  on  ap- 
peal, was  argued  by  J,  JP.  Bradley  ^  W.  Pennington^  for  the 
appellants,  and  by  the  same  counsel  as  in  the  court  of  chancery 
for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Elbieb,  J.  The  company  alleged  to  have  made  the  agreement 
to  insure,  sought  to  be  enforced  in  this  case,  is  a  mutual  company, 
the  fifth  section  of  whose  charter.  Acts  of  1839,  118,  provides, 
^Hhat  all  policies,  or  contracts  founded  thereon,  shall  be  sub- 
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scribed  by  the  president,  and  attested  by  the  secietary,  and  the 
said  company  shall  be  liable  for  all  loss  or  damage  by  fire  or  other 
casualty,  agreeably  to  the  terms  thereof."  The  sixth  section 
provides  *'  that  every  person  who  shall  become  a  member  by  ef- 
fecting insurance  shall,  before  he  receives  his  policy,  deposit  his 
promissoiy  note  for  such  a  sum  of  money  as  shall  be  determined 
by  the  directors."  And  the  eighth  provides,  that  every  member 
of  said  company  shall  be  bound  to  pay  for  losses,  &c.,  in  propor- 
tion to  the  amount  of  his  deposit  note,  and  the  company  shall 
have  a  lien  on  the  building  insured  to  the  amount  of  the  note, 
when  they  shall  file  a  memorandum  with  the  clerk  of  the 
county. 

In  my  opinion,  the  meaning  of  these  provisions  is,  that  every 
person  effecting  insurance  in  the  company  must  become  a  mem- 
ber of  it,  and  deposit  his  premium  note,  as  required.  The  aggre- 
gate of  these  notes  forms  the  capital  to  which  all  the  members 
look  for  security.  In  the  nature  of  things,  a  deposit  of  the  note 
is  a  condition  precedent,  without  which  no  one  can  become  a 
member  ;  and  no  one  can  be  insured,  directly  or  indirectly,  with- 
out becoming  a  member,  or  at  least  without  placing  himself  in  a 
situation  so  that  he  is  entitled  to  be  a  member,  and  is  prevented 
by  the  fault  of  the  company.  No  mere  agreement  to  insure  can 
effect  this.  So  to  hold  is  to  render  nugatory  the  plain  require- 
ments of  the  act,  which  are,  that  policies  shall  be  signed  by  the 
president,  and  attested  by  the  secretary,  and  that  the  insured  shall 
deposit  his  note  before  he  receives  his  policy.  Hence,  all  the 
testimony  introduced  into  the  case  of  the  genend  usage  of  insur- 
ance companies  having  no  such  restrictions  in  their  charters  to 
consider  the  insurance  as  commencing  when  the  terms  are  mutu- 
ally agreed  upon,  and  all  the  cases,  at  law  or  in  equity,  enforcing 
such  agreements,  are  inapplicable.  No  previous  case  has  gone  the 
length  of  the  decision  of  the  chancellor  in  this.  The  case  of  Jhi^ 
rar  v.  Insurance  Co.  4  Zab.  193,^  before  the  supreme  court,  was 
the  case  of  a  mutual  company  having  a  charter  very  much  like 
that  now  before  us.  It  was  there  held,  that  there  was  a  transfer 
of  the  property  and  an  assignment  of  the  policy  assented  to  by 
the  secretary  entered  on  the  books  of  the  company,  and  acts  done 
which  implied  that  the  directors  were  satisfied  with  the  original 
note ;  a  new  note  was  not  necessary  to  make  the  assignee  a  mem- 

1  Ante,  vol.  3,  p.  607. 
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ber ;  but  there  was  no  intimation  that  a  mere  agreement  to  in- 
sure without  the  deposit  of  any  note  would  be  sufficient  to  con- 
stitute an  original  member,  or  that  such  an  agreement  would 
bind  the  company. 

The  case  most  relied  on  by  the  counsel  of  the  appellees  was 
that  of  Union  M,  Ins.  Co.  v.  Cofnmercial  M.  In%.  Co.  19  How. 
318.  But  in  that  case  no  question  was  made  about  a  premium 
note,  nor  did  the  charter  of  the  insuring  company  require  its 
deposit.  It  was  held  that,  under  the  Massachusetts  statute,  a 
mere  agreement  to  insure  bound  the  company,  and  this  was  not 
denied  in  the  answer.  The  constant  usage  of  the  company  was 
to  intrust  the  president  with  the  power  to  bind  them  by  a  verbal 
agreement. 

But  I  do  not  doubt  that  the  directors  of  a  mutual  company,  or 
their  officers,  by  their  direction  or  approval,  may  so  act  as  to  en- 
title a  person  to  become  a  member  who,  by  their  fault,  has  been 
prevented  from  depositing  his  note  ;  and  as  to  authorize  a  court 
of  equity  to  compel  his  being  received,  or  to  give  the  same  relief 
he  would  be  entitled  to  if  he  was.  These  companies  are  just  as 
much  bound  to  act  with  good  faith  as  any  others.  It  remains 
therefore  to  inquire  whether,  as  was  insisted  for  the  appellee,  the 
facts  proved  show  a  want  of  good  faith  on  the  part  of  company, 
and  entitle  him  to  a  decree  on  that  ground. 

A  previous  application  for  insm*ance  it  appears  had  been  made 
while  the  stock  and  machinery  was  in  the  township  of  Aquacka- 
nonk.  Whether  it  was  or  was  not  effected  is  immaterial,  the 
property  having  been  removed  into  the  township  of  Van  Vorst, 
where  it  was  burnt.  After  this  removal,  the  appellee  applied  to 
the  secretary  for  a  renewal  of  the  policy.  A  correspondence  en- 
sued, and  on  March  16th,  1849,  Mr.  Kennedy,  the  secretary, 
wrote  to  him  as  follows :  "  Mr.  Williams  informed  me  to-day 
that,  after  consulting  with  the  committee,  they  agreed  to  take 
your  property  at  three  per  cent.,  and  requested  me  to  write  you. 
K  you  agree  to  it,  please  write,  and  I  will  send  you  your  policy 
at  once."  There  is  no  proof  of  any  answer  to  this  letter,  but 
there  is  evidence  that  he  called  on  the  secretary,  and  asked  him 
if  he  had  received  his  letter  ;  and  upon  his  replying  in  the  nega- 
tive, the  appellee  told  him  he  had  sent  one  accepting  the  terms, 
and  requested  him  to  make  out  the  policy  at  once,  offering  to  pay 
the  money  required.    The  secretary  promised  to  do  so,  and  said 
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it  was  no  matter  about  the  money  ;  he  did  not  know  how  much 
the  balance  would  be  —  he  might  hand  it  to  him  at  anytime. 
The  appellee  then  asked  him  if  he  was  insured,  to  which  tlie  sec- 
retary replied  —  Tes,  most  assuredly ;  and  he  would  make  out 
the  policy  right  away,  and  send  it. 

A  policy  was  made  out  in  full,  and  placed  in  the  secretary's 
hands,  dated  April  18th.  On  the  20th,  the  secretary  wrote  to 
the  appellee,  inclosing  the  usual  printed  note,  properly  filled  up, 
as  follows :  "  I  inclose  you  the  note.  You  will  please  have  it 
signed,  and  by  return  mail,  or  as  soon  as  you  can,  send  it  to  me 
with  the  percentage,  and  I  will  send  you  your  policy.  You  will 
please  inclose  me  $7.20."  This  letter  was  put  in  the  post-office 
at  Belleville  on  the  21st,  and  on  the  22d,  before  the  note  could 
be  returned,  the  fire  occurred.  On  the  same  day  the  appellee 
tendered  the  note,  signed  by  himself  and  a  competent  surety,  and 
the  money  required,  and  demanded  his  policy. 

Mr.  Kennedy,  who  was  examined  as  witness  for  tiie  company, 
does  not  confirm  the  testimony  of  the  other  witnesses ;  but  assum- 
ing it  to  be  satisfactorily  proved  that  the  secretary  did  tell  the 
appellee,  previous  to  the  20th  of  April,  that  he  was  fully  insured, 
and  that  he  sometimes  told  other  persons  the  same  thing  under 
like  circumstances,  and  that  some  of  the  directors  of  the  com- 
pany had  occasionally  made  similar  declarations,  I  cannot  regard 
these  facts  as  sufficient  to  fix  the  blame  on  the  company  of  the 
non-delivery  of  the  premium  note  and  policy.  The  appellee,  like 
all  others  applying  to  become  members  of  the  company,  must  be 
presumed  to  have  known  the  terms  of  their  charter  and  by-laws. 
Angell,  §  10.  The^  expressly  forbade  any  person  becoming  a 
member  until  the  premium  note  was  deposited.  No  officer  had 
any  right  to  dispense  with  this  condition,  and  no  person  had  any 
right  to  rely  on  assurances  that  it  could  be  done.  If  this  be  ad- 
mitted, charters  and  by-laws  are  of  no  value.  I  do  not  doubt 
that  the  directors  of  such  company  may  dispense  with  them,  so 
far  as  to  bind  the  company  to  make  good  damages  occasioned  by 
their  conduct,  or  the  conduct  of  officers,  which  they  have  sanc- 
tioned, acting  in  violation  of  them.  This  is  implied  in  holding 
them  liable  for  a  fraud.  But  the  sanction  of  the  directors  to  acts 
violating  the  charter  and  by-laws  is  not  to  be  presumed.  To  en- 
able a  party  to  claim  on  such  a  ground,  it  must  be  satis&ctorily 
proved.   In  this  case  there  is  no  proof  that  the  directors  ever 
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authorized  the  declarations  alleged  to  have  been  made  by  their 
officers,  either  before  they  were  made,  or  by  adopting  and  sanc- 
tioning them  afterwards*  No  doubt  the  common  usage  of  joint 
stock  companies,  of  considering  an  insurance  as  commencing  when 
the  agreement  was  perfected,  was  often  inadvertently  supposed 
to  apply  to  this  company ;  but,  in  my  opinion,  those  who  acted 
on  this  supposition  did  so  at  their  own  peril.  Bound  to  know 
the  terms  of  the  charter  and  by-laws,  as  the  appellee  was,  it  was 
his  duty  to  see  that  the  premium  note  was  duly  made  and  depos- 
ited, and  he  had  no  right  to  wait  until  it  was  sent  to  him  by  the 
secretary. 

The  decree  of  the  chancellor  was  reversed  by  the  following 
vote:  — 

For  qffimumce :  Judge  Comelison. 

Far  reversal:  Judges  Green,  Elmer,  Ogden,  Potts,  Ryerson, 
Haines,  Swain,  Valentine,  Vredenburgh,  Risley. 
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A  proviao  in  a  policy  of  insurance,  that  if  the  premises  above  mentioned  shall,  at  any  time 
when  such  fire  shall  happen,  be  in  whole  or  m  part  occupied  for  purposes  considered 
hazardous,  unless  liberty  so  to  occupy  them  be  expressly  stipulated  for,  this  policy  shall 
be  Toid.  ffeld,  to  apply  to  a  building  m  which  a  printing-press  that  was  insured  was 
contained,  and  to  that  into  which  it  was  subsequently  removed  by  consent  of  the  insurers. 

The  addition  of  a  steam-engine,  cupola-furnace,  foundry,  and  blacksmith  forge  to  a  back 
building  connected  with  that  containing  the  press,  held  to  be  evidence  of  an  increase  of 
risk,  such  as  was  forbidden  by  the  proviso. 

If  there  is  no  stipulation  in  the  policy  against  an  increase  of  the  risk,  good  faith  requires 
the  Assured,  if  he  exposes  the  property  to  a  risk  far  more  hazardous  than  could  have 
been  contemplated  by  the  insurers,  to  notify  them  of  the  change,  and  a  neglect  to  do  so 
may  be  considered  evidence  of  gross  negligence,  which  will  avoid  the  policy. 

This  was  an  action  of  coyenant,  commenced  in  the  supreme 
court,  on  a  policy  of  insurance. 

The  cause  was  tried  at  the  Mercer  circuit,  at  April  term,  1857, 
and  a  yerdict  rendered  for  the  plaintiff  for  the  amount  of  the  in- 
Boiance  and  interest.  On  the  return  of  the  postea  to  this  court, 
the  defendants  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  granted.  The  &cts  in 
the  case  and  the  points  made  on  the  ailment  sufficiently  appear 
m  the  opinions  delivered  in  this  court. 

1  8  Batcher,  134. 
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Argaed  at  February  term,  1858,  before  the  Chief  Justice  and 
Justices  Elmer,  Haines,  and  Vredenburgh. 

Elmer,  J.  This  is  an  action  of  covenant  on  a  policy  of  insur- 
ance, bearing  date  April  27,  1846,  whereby  the  defendants  in- 
sured the  plaintiff,  to  the  amount  of  $400,  against  damage  or  loss 
by  fire,  for  ten  years,  upon  "a  new  double  Adams  printing-press, 
contained  in  a  frame  building  in  the  rear  of  the  printing-office,  in 
a  room  siKteen  by  eighteen  feet,  said  press,  with  its  fixtures, 
bemg  valued  at  1600."  On  the  13th  of  March,  1847,  the  secre- 
tary of  the  company  indorsed  on  the  policy,  "  The  property  de- 
scribed and  insured  in  the  annexed  policy  has  been  removed  to  a 
brick  building,  known  as  the  Robert  Voorhees  property,  on  the 
north  side  of  Nassau  Street,  in  Princeton,  and  the  company 
hereby  signify  their  consent  to  such  removal."  The  press  re- 
mained in  this  last  mentioned  building  until  it  was  destroyed  by 
fire,  in  June,  1865.  No  other  description  of  the  properly  or  of 
the  building  was  given  but  that  above  stated. 

Following  the  description  and  valuation  of  the  property,  the 
policy  contains  this  proviso :  "  Provided,  that  if  the  premises 
above  mentioned  shall,  at  any  time  when  such  fire  shall  happen, 
be  in  whole  or  in  part  occupied  for  purposes  considered  hazardous, 
unless  liberty  so  to  occupy  them  be  expressly  stipulated  for,  this 
policy,  and  every  clause,  article,  and  thing  therein  contained, 
shall  be  void  and  of  no  effect."  Annexed  are  various  conditions. 
The  sixth  is:  If  any  alterations  which  tend  to  increase  the 
risk  shall  be  made  in  any  building  or  buildings  insured  by  this 
company,  such  alterations  shall  be  reported  to  the  office  of  the 
insured  within  thirty  days  after  tiie  same  shall  have  been  made, 
and  the  additional  premium  which  may  be  required  by  the  man- 
agers paid,  otherwise  the  insurance  shall  become  void."  The 
ninth  is :  "  If  any  furniture  or  personal  property  insured  in  this 
policy  shall  be  removed  from  the  dwelling  or  other  building  where 
the  same  is  stored  or  located  at  the  time  of  effecting  such  insur- 
ance, this  policy  shall  be  null  and  void  and  of  no  effect,  and  shall 
remain  so  until  such  removal  be  made  known  to,  and  approved 
of  and  indorsed  on  the  policy  by  the  secretary  or  president  of  the 
company." 

Several  pleas  were  pleaded ;  but,  on  the  trial,  the  defence  was 
rested  mainly  on  the  allegations,  that  the  building  which  con- 
tained the  property  insured  was  occupied,  at  the  time  of  the  fire, 
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for  purposes  considered  hazardous;  that  alterations  were  made 
which  tended  to  increase  the  risk,  and  not  reported  to  the  com- 
pany ;  and  that  the  fire  was  occasioned  by  alterations  which  ma- 
terially increased  the  risk.  A  verdict  having  been  rendered  for 
the  plaintiff,  a  rule  was  obtained,  on  behalf  of  the  defendants, 
that  he  should  show  cause  why  it  should  not  be  set  aside  and  a 
new  trial  ordered ;  and  this  rule  having  been  argued,  it  is  now 
moved  to  make  it  absolute. 

The  principal  reasons  relied  on  for  a  new  trial  were,  that  the 
judge  erred  in  his  charge  to  the  jury,  which  was,  in  substance, 
that  neither  the  proviso  nor  the  sixth  condition  applied  to  per- 
sonal property  insured;  and  that  he  erred  in  that  part  of  his 
charge  where  he  instructed  them,  that  to  defeat  a  recovery,  the 
defendants  should  have  satisfactorily  shown  that  the  fire  origi- 
nated in  the  hazardous  use  of  the  premises  by  the  plaintiff  widi- 
out  their  authority.  It  was  also  assigned  as  error,  that  the  judge 
admitted  illegal  evidence. 

I  think  the  judge  was  right  in  considering  the  sixth  condition 
annexed  to  the  policy  as  not  applying  to  this  case.  •  That  condi- 
tion is,  by  its  very  terms,  limited  to  alterations  made  in  buildings 
insured  by  the  company,  and  consequently  can  have  no  applica- 
tion to  personal  property. 

But,  in  my  opinion,  he  fell  into  error  in  instructing  the  jury 
that  the  proviso  must  be  limited  in  the  same  way.  A  contract 
of  insurance,  like  every  other  C/Ontract,  must  be  construed  liber- 
ally, so  as  to  accord  with  the  intention  of  the  parties.  Angell, 
§§  12,  96.  The  phrase,  "premises  above  mentioned,"  properly 
describes  the  building  in  which  the  press  was  contained,  for  the 
only  premises  before  mentioned  was  that  building.  When  the 
press  was  removed  to  another  building,  and  the  removal  was  ap- 
proved of  and  indorsed  on  the  policy,  the  building  into  which  it 
was  removed  became  the  "  premises  above  mentioned,"  and  the 
proviso  then  applied  to  it.  This  view  of  the  case  was  evidently 
in  the  contemplation  of  both  parties  to  the  contract.  The  build- 
ing in  which  the  press  was  contained  is  described,  not  for  the  pur- 
pose merely  of  identifying  the  press,  but  for  the  purpose  of  ascer- 
taining the  hazard  and  determining  the  rate  of  insurance.  The 
hazard  of  the  building  was,  in  fact,  the  real  hazard  incurred,  there 
being  little  or  no  danger  of  the  press  being  burned  in  any  other 
way  than  in  consequence  of  the  burning  of  the  building  contain- 
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ing  it.  Upon  the  construction  put  on  the  contract  at  the  trial, 
the  proviso  was  rendered  wholly  nugatory,  and  the  company  was 
left  without  the  protection  both  parties  must  have  understood  it 
was  intended  to  secure. 

It  is  true  that  there  is  some  difficulty  in  ascertaining  precisely 
what  is  meant  by  the  phrase,  purposes  considered  hazardous,'' 
in  this  proviso,  there  being  no  classification  of  risks  or  premiums 
annexed  to  the  policy,  as  is  customary,  and  no  such  classification 
having  been  adopted  by  the  company.  But  evidence  was  given 
that  the  defendants  did  not  insure  buildings  of  the  character  of 
that  containing  the  press,  connected  as  it  was  with  the  back 
building  which  adjoined,  and  was  substantially  a  part  of  it,  after 
the  steam-engine,  foundry,  blacksmith  shop,  and  cupola  furnace 
were  added  in  the  year  1853.  And  although  it  appeared  that 
the  assured  was  charged  the  highest  rate  of  premium  ever  taken 
by  the  company,  it  also  appeared  that  this  rate  was  far  below  the 
rates  charged  by  other  companies  for  such  risks  as  this  became 
after  the  alterations  were  made.  Even  if  the  proviso  was  struck 
out  of  the  policy  entirely,  good  faith  required  the  assured,  if  he 
exposed  the  property  to  a  risk  far  more  hazardous  than  could  have 
been  contemplated  by  the  insurers,  to  notify  them  of  the  change, 
and  give  them  the  option  of  continuing  or  terminating  the  risk. 
Angell,  §  162 ;  Stebbins  v.  aiobe  Ins.  Co.  2  HaU,  632.^  I  think 
it  can  hardly  be  doubted  that  had  the  change  in  the  risk  been 
made  known  to  the  company,  they  would  not  have  agreed  to  con- 
tinue the  insurance.  There  was  some  contradiction  in  the  evi- 
dence on  the  question,  whether  the  risk  was  materially  increased ; 
but,  in  my  opinion,  taking  the  facts  stated,  and  discarding  the 
mere  opinions  of  witnesses,  which  are  so  apt  to  lean  to  the  unfor- 
tunate, and  are  entitled  to  but  little  consideration,  they  are  too 
strong  to  leave  it  doubtful.  It  is,  indeed,  difficult  to  shut  our 
eyes  to  the  fact,  that  the  change  of  occupation  changed  ^he  risk 
from  one  that  was  ordinarily  regarded  as  hazardous,  to  one  that 
was  by  all  insurance  offices  considered  as  extra  hazardous,  if  not 
of  a  special  and  extraordinary  character.  Some  witnesses  think, 
and  so  testified,  that  if  proper  precautions  are  used,  steam-mills, 
cupolas,  and  foundries  are  not  specially  hazardous ;  but  the  prac- 
tice of  all  insurers,  and  the  common  experience  of  life,  prove  the 
contrary.  In  my  opinion,  the  decided  weight  of  evidence  was 
that  the  risk  was  so  changed  as  to  come  within  tiie  proviso,  and 

1  Ante,  voL  1,  p.  316. 
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80  that  good  faith  and  fair  dealing  required  that  the  company 
should  be  notified,  and  permitted  to  choose  whether  they  would 
continue  to  insure  the  property  for  the  premium  paid,  or  for  any 
other  premiums  that  might  be  agreed  on.  The  omission,  on  the 
pait  of  the  assured,  to  give  this  notice,  although  it  may  have 
been,  and  I  doubt  not  was  a  mere  inadvertence  proceeding  from 
no  improper  motive,  was  of  such  a  character  as  may  be  properly 
treated  as  gross  negligence,  which  ought  to  exonerate  the  company. 

Had  the  question  arising  in  this  case  in  regard  to  the  character 
of  the  alterations,  and  the  degree  of  negligence  that  ought  in 
oons^uence  to  be  imputed  to  the  plaintiff,  been  distinctly  sub- 
mitted to  the  jury,  it  might  have  been  proper  to  acquiesce  in 
their  decision.  But  I  am  not  satisfied  that  it  was.  The  bearing 
of  the  charge  was  strongly  for  the  plaintiff.  In  one  part  of  it  the 
judge  says,  It  clearly  appears,  without  contradiction,  that  all 
the  alterations  made  to  the  building  would  diminish,  instead  of 
increase  the  risk  of  its  being  burned."  This  remark,  probably, 
was  meant  to  be  applied  only  to  the  brick  building  itself ;  but  I 
find  nothing  to  qualify  it,  and  there  is  much  reason  to  fear  it 
may  have  unduly  prejudiced  the  defence.  As  applied  to  the 
whole  building,  including  the  back  building  or  wooden  shed 
which  was  connected  with  it,  and  actually  communicated  the 
fire  to  it,  the  evidence,  in  my  opinion,  hardly  warranted  it.  The 
charge,  after  a  strong  intimation  that  even  if  the  jury  was  satis- 
fied that  the  alterations  in  the  main  building  tended  to  increase 
the  risk,  this  would  not  vitiate  the  policy,  because  the  parties, 
when  making  it,  did  not  so  stipulate,  closes  with  the  direction, 
that  to  defeat  a  recovery,  the  defendant  should  have  satisfac- 
torily shown  to  you  that  the  fire  originated  in  the  hazardous  use 
of  the  premises  by  the  plaintiff  without  their  authority  or  ac- 
quiescence." 

How  the  fire  originated  was  material,  so  far  as  it  bore  on  the 
question  of  the  change  of  risk,  and  of  the  prejudice  thereby  re- 
sulting to  the  defendants.  But  it  was  not  necessary,  to  entitle 
them  to  a  verdict,  that  they  should  show  that  it  originated  from 
the  alterations.  That  it  did  in  fact  commence  in  that  part  of 
the  building  containing  the  new  erections,  was  a  fact  proper  to 
be  submitted  to  the  jury,  to  be  weighed  by  them  as  evidence  in 
r^ard  to  the  increase  of  the  risk.  As  the  case  appeared  upon 
the  evidence,  I  think  the  true  question  which  ought  to  have  been 
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submitted  to  the  jury  was,  does  the  evidence  satisfy  you  that,  at 
the  time  when  the  fire  happened,  the  building  containing  the 
press,  including  therein  the  back  building  as  a  part  of  it,  occupied 
for  a  purpose  considered  hazardous,  — that  is  to  say,  in  a  manner 
80  materially  hazardous,  compared  with  the  hazard  when  it  was 
originally  removed  there  by  consent  of  the  company,  —  as  to  make 
the  risk  of  a  different  character  from  that  contemplated  by  the 
parties  ?  Not  being  satisfied  that  this  question  has  been  fairly 
considered,  I  think  it  ought  to  be  submitted  to  another  jury. 

Besides  the  reasons  growing  out  of  the  judge*s  charge,  it  was 
insisted  that  an  error  was  committed  in  permitting  two  of  the 
witnesses  to  give  evidence  to  show  that  although  the  new  erec- 
tions may  have  increased  the  risk,  other  changes  diminished  it,  so 
that,  upon  the  whole,  the  risk  was  no  greater  at  the  time  of  the 
fire  than  when  the  press  was  first  removed.  It  does  not  very 
satisfactorily  appear  that  evidence  of  this  character  was  admitted, 
and  the  judge,  in  his  charge,  distinctly  stated  that  this  mode  of 
viewing  the  case  was  not  correct.  I  do  not  see  that  this  objec- 
tion is  sustained. 

Another  reason  for  a  new  trial,  insisted  on,  was,  that  evidence 
was  admitted  to  prove  that  one  Hulfish  was  an  agent  of  the  com- 
pany for  making  surveys  in  Princeton,  and  frequently  passed  by 
after  the  alterations  complained  of  were  made,  and  might  have 
seen  them  from  the  street.  This  was  undoubtedly  an  error.  It 
did  not  appear  that  Hulfish  had  any  power  to  approve  an  increase 
of  the  risk,  or  that  it  was  any  part  of  his  duty  to  inquire  in  re- 
gard to  changes,  or  to  notify  the  company.  His  seeing  or  not 
seeing  the  alterations  made,  was  a  fact  wholly  immaterial  and 
irrelevant.  The  rule  for  a  new  trial  must,  to/  the  reasons  as- 
signed, be  made  absolute,  the  costs  to  abide  the  event  of  the 
suit. 

The  Chief  Justice.  I  concur  in  thinking  that  a  new  trial 
should  be  granted.  In  addition  to  the  reasons  relied  on  by  Jus- 
tice Elmer,  I  think  there  was  an  error  committed  upon  the  trial 
touching  the  true  interpretation  of  the  contract  of  insurance. 
That  contract  is  briefly  as  follows :  "  The  sum  of  $400  is  hereby 
insured  unto  John  Robinson,  for  the  term  of  ten  years,  upon  the 
following  described  property:  a  new  double  Adams  printing- 
press,  contained  in  a  frame  building  in  the  rear  of  the  printing- 
office,  in  a  room  sixteen  by  eighteen  feet  (said  press  and  its  fix- 
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fcures  being  valued  at  six  hundred  dollars  —  survey  on  file  in  this 
office) ;  provided  that  if  the  premises  above  mentioned  shall  at 
any  time  when  such  fire  shall  happen  be,  in  whole  or  in  part, 
occupied  for  purposes  considered  hazardous,  unless  liberty  so  to  % 
occupy  them  be  expressly  stipulated  for,  this  policy  and  every 
clause,  article,  and  thing  therein  contained  shall  be  void  and  of  no 
effect."  This  proviso,  the  jury  were  instructed,  clearly  refers  to 
inmred  premises,  and  not  to  premises  containing  personal  prop- 
erty, which  is  the  subject  of  the  insurance.  But  is  that  the  true 
meaning  of  the  contract  ?  A  contract  of  insurance,  like  every 
other  contract,  is  to  be  construed  liberally  and  according  to  the 
intention  of  the  parties.    Angell  on  Fire  Ins.  §§  12,  96. 

The  term  "  premises,"  both  in  law  and  in  common  parlance,  is 
used  to  indicate  lands  or  buildings.  The  "  premises  above  men- 
tioned," in  this  policy,  must  either  mean  the  printing-press  or 
the  building  in  which  the  press  was.  No  other  premises  had 
been  mentioned.  The  parties  could  scarcely  have  intended  to 
covenant  that  a  printing-press  should  not  be  occupied,  in  whole 
or  in  part,  for  purposes  considered  hazardous.  TTie  "  premises 
above  mentioned  "  must  then  refer  to  the  building  in  which  the 
press  was.  The  clause  will  then  read,  "provided  that  if  the 
building  above  mentioned,"  or  "  the  building  in  which  the  said 
press  is,"  shall  at  any  time  when  such  fire  shall  happen  be,  in 
whole  or  in  part,  occupied  for  purposes  considered  hazardous, 
unless  liberty  so  to  occupy  them  be  expressly  stipulated  for,  this 
policy,  and  everything  therein  contained,  shall  be  void  and  of  no 
effect. 

It  can  scarcely  be  contended  that  that  is  not  a  reasonable  and 
fair  contract  for  the  parties  to  enter  into.  In  most  cases,  the 
hazards  of  insuring  personal  property  must  depend,  in  a  great 
degree,  upon  the  building  in  which  the  insured  property  is,  and 
upon  the  uses  to  which  the  building  is  applied.  Increasing  the 
hazard  of  the  building  increases  the  risk  of  insurance  upon  prop- 
erty within  the  building.  This  view  was  clearly  within  the  con- 
templation of  both  parties  to  this  contract.  They  describe  the 
building  in  which  the  press  is,  not  for  the  purpose  of  identifying 
the  press,  but  for  the  purpose  of  ascertaining  the  hazard  and 
determining  the  rate  of  insurance.  When  the  press  is  removed 
to  another  building,  the  consent  of  the  insurers  to  the  removal  is 
obtained  and  indorsed  upon  the  policy.    The  hazard  of  the 
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building  in  which  the  insured  property  was  located  was  an 
essential  element  of  the  contract  This  cause  was  in  fact  tried 
upon  the  assumption  that  the  hazardous  purposes  for  which  the 
f  building  was  used  increased  the  risks  of  insurance,  and  thereby 
affected  the  liability  of  the  insurers.  Against  that  increase  of 
risk,  the  insurers  had  a  clear  right  to  guard  by  their  contract. 
They  have  done  so,  by  the  terms  of  their  policy,  in  the  most  ex- 
plicit language.  Upon  what  principle  is  that  clause  to  be  stricken 
out  of  the  contract  ?  It  is  obvious  that,  upon  the  construction 
put  upon  the  contract  at  the  trial,  the  proviso  is  effectually  erased 
from  the  policy.  It  has  no  meaning  whatever.  But  the  well 
settled  rule  of  law  is,  that  in  interpreting  contracts,  effect  must, 
if  possible,  be  given  to  every  clause. 

If  this  insurance  had  been  upon  the  building  alone,  it  is  not 
questioned  but  that  the  proviso  would  have  been  operative,  and 
the  policy  would  have  been  avoided  by  the  use  of  the  building 
for  purposes  extra  hazardous.  If  the  insurance  had  covered  both 
the  building  and  the  press  within  it,  still  the  proviso  would  be 
operative;  and  if  the  policy  be  avoided  as  to  the  building,  it 
must  be  avoided,  also,  as  to  the  property  within  it ;  because,  by 
the  express  terms  of  the  contract,  "  the  policy,  and  every  clause, 
article,  and  thing  therein  contained  shall "  tiiereupon  be  void 
and  of  no  effect."  It  is  difficult  to  assign  any  good  reason  why 
the  proviso  is  not  equally  operative  when  the  insurance  is  upon 
the  personal  property  alone. 

The  construction  given  to  the  sixth  article  of  the  deed  of  set- 
tlement, annexed  to  the  policy,  was  clearly  correct.  That  clause 
is,  by  its  very  terms,  limited  to  alterations  made  in  buildings 
insured  by  the  company,  and  can,  consequently,  have  no  applica- 
tion except  when  the  insurance  is  upon  buildings.  But  there  is 
no  such  limitation  in  the  proviso  contained  in  the  policy,  and  its 
true  meaning  was  mistaken  upon  the  trial. 

It  is  worthy  of  notice  that  the  defendants,  by  their  seventh 
and  eighth  pleas,  plead  the  violation  of  the  contract  contained  in 
the  proviso,  in  bar  of  the  action.  The  plaintiff  does  not  demur, 
and  thereby  deny  the  validity  of  the  contract,  or  its  application 
to  the  plaintiff^s  cause  of  action,  but  takes  issue  upon  the  ques- 
tion of  fact,  whether  the  premises  mentioned  in  the  policy  were 
occupied  for  purposes  considered  hazardous ;  and  these  issues  of 
fact  are  by  the  jury  found  for  the  plaintiff. 

Justices  Haines  and  Vbedbnbubgh  concurred. 
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William  G.  Batles  vs.  Hillsborough  Insubakce  Co.^ 

(Supreme  Court,  New  Jersey,  June  Term,  1858.)    Acttq/i  hy  Am- 

signee.  —  InturahU  LUereit. 

An  assignee  of  an  insorance  policj  cannot  maintain  an  action  in  his  own  name  on  the 
original  coTenant  of  insurance;  the  action  must  be  brought  on  the  new  contract  founded 
on  the  assignment,  and  to  sustain  an  action  of  covenant,  the  assignment  must  be  under 
seal. 

An  action  cannot  be  sustained  by  the  assignee  against  the  company,  onless  he  has  an  in- 
surable interest  in  the  property  insured. 


Gbaham  &  Buckingham  v«.  Fibemen's  Insubance  Co.' 
(Superior  Court,  Cincinnati,  June  Term,  1858.)  Insurable  BUerest. 
—  Parol  Evidence.  —  Reform  of  Policy. 

It  is  essential  to  a  reooTety  upon  a  policy  of  insurance,  that  the  party  insured  should  have 
an  interest  in  the  property,  both  at  the  time  when  the  insurance  is  made  and  when  the 
loes  happens.  This  interest  need  not  be  ptT9mal;  it  may  be  as  agtmt  or  tnwtee,  but  it 
most  exist  in  some  form  or  other. 

Where  the  terms  of  a  policy  are  clear,  they  cannot  be  varied  by  proof,  or  explained  by 
averment  in  pleading;  if  the  terms  are  not  clear,  extrinsic  evidence,  consistent  therewith, 
may  be  received  to  explain  the  policy. 

Upon  a  showing  of  fraud  or  mistake,  the  insured  will  be  entitled  to  have  the  agreement 
reformed  and  properly  enforced. 


Jacobs  vs.  The  Equitable  Insubance  Co.*  (Queen's  Bench, 
Upper  Canada,  Trinity  Term,  1858.)  Other  Ihsttrance.  —  Prcic- 
tice. 

To  an  action  on  a  policy  of  insurance,  defendants  pleaded  an  insurance  by  the  plainttfl 
with  another  company,  without  notice  to  defendants,  or  indorsement  thereof  on  their 
policy,  contrary  to  one  of  the  conditions.  The  plaintiff  replied,  on  equitable  grounds, 
that  he  effected  the  insurance  with  the  defendants  through  N.,  their  agent,  residing  at 
E.;  that  when  he  effected  the  second  insurance  in  question  he  had  not  received  the 
policy  from  defendants,  and  had  no  notice  or  knowledge  of  the  said  condition;  that  as 
soon  as  he  became  aware  of  it  he  gave  notice  to  said  N.  that  he  effected  the  insurance 
mentioned  in  the  plea,  and  another  insurance  with  the  B.  A.  Co.,  and  as  the  insurance 
mentioned  in  the  plea  had  been  cancelled  at  the  time  of  giving  such  notice,  the  said  N. 
promised  to  have  the  insurance  with  the  B.  A.  Co.  indorsed  on  defendants'  policy,  and 
told  the  plaintiff  that  it  was  not  necessary  to  have  the  other  noted,  and  that  defendants' 
policy  would  still  bind  them ;  that  after  said  notice  the  defendants  made  a  memorandum 
on  their  policy  of  the  insurance  with  the  B.  A.  Co.,  and  returned  said  policy  to  the  plain- 
tiff as  valid  and  subsisting;  and  defendants  gave  no  notice  to  the  plaintiff  that  they  con- 
sidered said  policy  cancelled,  because  the  omission  to  note  the  insurance  in  the  plea 
mentioned  arose  from  the  neglect  of  the  defendants  and  not  of  the  plaintiff;  that  at  the 
time  of  the  loss  the  plaintiff  had  no  other  insurance  except  that  with  the  B.  A.  Co.,  and 
by  reason  of  the  premises,  defendants  waived  the  indorsement  of  the  insurance  mentioned 
in  the  plea. 

It  appeared  that  the  policy  was  made  it  the  head  office  in  Montreal,  on  the  5th  of  June, 
and  sent  to  N.  about  ten  days  before  the  fire,  which  took  place  on  the  7th  of  July;  but 
it  remained  with  him,  not  being  called  for  by  the  plaintiff.  On  the  16th  the  plaintiff 
obtained  the  policy  pleaded,  but  it  was  cancelled  on  the  30th.   N.  was  agent  also  for  the 
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B.  A.  Co.,  and  granted  to  the  plaintiff  a  policy  with  that  company  about  the  same  time 
as  the  defendants'.  On  the  4th  of  July  both  those  policies  were  sent  to  the  respectire 
head  offices  to  have  each  marked  on  the  other,  and  defendants'  consent  was  noted  on  the 
9th  of  July,  and  the  policy  returned.  The  agent  knew  of  the  policy  pleaded  before  the 
fire,  but  not  until  after  it  had  been  cancelled,  ffeldf  that  the  replication  was  not  proved, 
for  the  omission  to  note  the  policy  was  not  owing  to  the  negligence  of  defendants;  they 
were  not  aware  of  it  while  it  existed,  and  it  would  have  been  useless  to  note  it  after  it 
had  ceased. 

Held,  also,  that  the  agent  could  not  have  waived  the  forfeiture. 

Held,  alio,  that  the  replication  should  not  have  been  admitted,  and  might  be  struck  out 
under  the  C.  L.  P.  A.,  sec.  290. 

Jacobs  t».  The  Equitable  Insurancb  Co. 
(18  Up.  Can.  Q.  B.  U.) 


To  an  action  on  a  policy  of  insurance, 
defendants  pleaded  an  insurance  by  the 
plaintiff  with  another  company,  without 
notice  to  the  defendants  or  indorsements 
thereof  on  their  policy,  contrary  to  one 
of  the  conditions.  The  plaintiff  replied, 
on  equitable  gronnds,  that  he  effected 
the  insurance  with  the  defendants  through 
N.,  their  agent,  residing  at  E. ;  that  when 
he  effected  the  second  insurance  com- 
plained of  he  had  not  received  the  policy 
from  defendants,  and  had  no  notice  or 
knowledge  of  the  said  condition ;  that  as 
soon  as  he  became  aware  of  it,  he  gave 
notice  to  said  N.  that  he  had  effected  the 
insurance  mentioned  in  the  plea,  and  an- 
other insurance  with  the  B.  A.  Co. ;  and 
as  the  insurance  mentioned  in  the  plea 
had  been  cancelled  at  the  time  of  giving 
such  notice,  the  said  N.  promised  to  have 
the  insurance  with  the  B.  A.  Co.  in- 
dorsed on  defendants'  policy,  and  told 
the  plaintiff  that  it  was  not  necessary  to 
have  the  other  noted,  and  that  defend- 
ants' policy  would  still  bind  them ;  that 
after  said  notice  the  defendants  made  a 
memorandum  on  their  policy  of  the  in- 
surance with  the  B.  A.  Co.,  and  retnmed 


said  policy  to  the  plaintiff  as  valid  and 
subsisting ;  and  defendants  gave  no  notice 
to  the  plaintiff  that  they  considered  said 
policy  cancelled,  because  the  omission  to 
note  the  insurance  in  the  plea  mentioned 
arose  from  the  neglect  of  the  defendants 
and  not  of  the  plaintiff ;  that  at  the  time 
of  the  loss  the  plaintiff  had  no  other  in- 
surance except  that  with  the  B.  A.  Co., 
and  by  reason  of  the  premises  defendants 
waived  the  indorsement  of  the  insurance 
mentioned  in  the  plea.  Held,  that  the 
replication  showed  no  equitable  answer 
to  the  plea. 

Q^cere,  whether  that  objection  was  one 
for  which  it  should  be  struck  out  under 
the  C.  L.  P.  A.,  sec.  290. 

The  court,  however,  ordered  it  to  be 
struck  out,  on  condition  that  the  plaintiff 
should  be  allowed  to  reply  otherwise. 

The  plaintiff  was  also  allowed  to  amend 
his  declaration,  so  as  to  show  that  the 
policy  was  to  be  subject  to  such  condi- 
tions only  as  were  contained  in  the 
printed  applications  for  insurance  on 
which  it  was  granted,  though  the  court 
intimated  an  opinion  that  snch  an.amend- 
ment  would  be  of  no  avail. 


Jacobs  vs.  The  Equttablb  Imsubancb  Co. 
(18  Up.  Can.  Q.  B.  878.) 


Declaration  on  a  policy  of  insurance 
alleged  that  it  was  subject  to  such  con- 
ditions as  are  contained  in  the  printed 
proposals  issued  by  the  said  company," 
and  that  the  plaintiff  had  kept  all  con- 
ditions precedent  on  his  part, "  according 
to  the  true  intent  and  meaning  of  the 
said  policy,  and  of  such  conditions  as 
are  contained  in  the  printed  proposals  is- 
sued by  the  said  company."  Defendants 


pleaded  that  the  policy  was  "  subject  to 
such  conditions  as  are  printed  on  the 
back  of  said  policy,"  and  that  among 
such  conditions  was  one  (setting  it  out) 
which  the  plaintiff  had  broken. 

The  plaintiff  demurred,  on  the  ground 
that  the  condition  pleaded  was  not  shown 
to  be  contained  in  the  printed  proposals. 
Held,  that  the  plea  was  good. 
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Jacobs  f«.  The  EgnrrABLB  Iksvbance  Co. 


(19  Up.  Can, 

The  jury  having  a  second  time  found 
for  the  plaintiff,  a  new  trial  waa  granted 
without  costs. 

The  only  plea  was  a  further  insurance 
effected  by  the  plaintiff,  without  notice 
to  defendants  or  indorsement  on  their 
policy,  on  which  issue  was  taken,  and  at 
the  trial  defendants  admitted  that  if  they 
should  fail  to  prove  their  defence  the 
plaintiff  would  be  entitled  to  a  verdict 
for  the  full  amount  insured.  Held,  per 
Robinson,  C.  J.,  that  they  were  entitled 
to  begin. 

The  further  insurance  having  subsisted 
for  fourteen  days  only  before  it  was  can- 
celled, it  was  argued  that  a  reasonable 


.  Q.  B.  250.) 

time  must  be  allowed  to  give  notice  of  it 
to  the  plaintiffs,  and  procure  the  indorse- 
ment, and  that  this  was  a  question  for 
the  jury;  but  held,  per  Bums,  J.,  that 
the  question  was  not  properly  presented 
by  the  pleadings,  and  that  the  plaintiff 
having  given  no  notice  at  all,  though  he 
had  ample  time  to  do  it,  the  question  of 
reasonable  time  could  not  arise. 

It  was  contended  also  that  the  second 
insurance  was  void,  owing  to  an  omission 
by  the  plaintiff  to  comply  with  its  condi- 
tions; but  held,  that  it  was  nevertheless 
an  insurance  within  the  meaning  of  the 
condition  in  defendants'  policy. 


Jacobs  vs.  The  EQurrABLs  Insurance  Co. 
(19  Up.  Can.  Q.  B.  267.) 


On  a  third  trial  of  this  case  a  verdict 
was  found  for  the  defendants,  the  learned 
judge  having  charged  that  the  defendants 
had  proved  their  plea,  and  not  left  it  to 
the  juiy  to  say  whether  the  plaintiff  had 


given  notice  to  them  of  the  further  in- 
surance within  a  reasonable  time. 

The  court  held  the  direction  right, 
and  ref\ised  a  rule. 


Lazabe  v8.  Phcenix  Insurance  Co.^   (Common  Pleas,  Up- 
per Canada,  Trinity  Term,  1858.)    Evidence.  —  Fraud. 

Htld,  that  sworn  entries  in  the  custom-house  of  the  quantity  and  value  of  goods  imported 
by  the  party  claiming  damages  occasioned  by  fire  under  a  policy  of  msurance,  who 
churned  a  much  larger  amotmt  than  appeared  to  have  been  imported  during  the  period 
claimed  for,  were  evidence  to  go  to  the  jary  as  a  measure  of  damages. 


GouLSTONB  VS.  RoYAL  INSURANCE  Co.^  (Nisi  Prius,  England, 
Trinity  Term,  1858.)  Insurable  Interest.  —  Husband's  Interest  in 
Wife's  separate  Estate.  —  Goods  concealed  from  Creditors.  —  Proof 
of  Value. 

A  husband  has  an  insarable  interest  in  goods  settled  to  his  wife*s  separate  estate,  they  re- 
siding together  and  sharing  in  the  use  of  the  property  ;  and  an  insolvent  retains  an  in- 
rarable  interest  in  goods  concealed  from  his  creditors. 

To  prove  the  value  of  furniture  in  the  possession  of  the  insured  at  the  time  of  the  loss,  a 
former  insurance  of  his  furniture,  renewed  and  kept  up  by  hun,  was  received  in  evi- 
dence. But  it  appearing  that  the  furniture  had  been  sold  under  an  execution,  except  the 
articles  included  in  the  settlement,  and  the  policy  dropped ;  and  that  afterwards  the  in- 
sured, becoming  msolvent,  stated  in  his  schedule  that  he  had  no  furniture  except  those 
•rtides,  which  he  declared  to  be  of  the  value  of  £50,  his  claim,  in  respect  of  the  same 

1  8  Up.  Can.  C.  P.  136.  2  i  j^ost.  &  F.  276. 
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articles  being  upwards  of  £300 ;  this  was  left  to  the  jury  as  eTidenoe  on  a  plea  that 
the  claim  was  fraudulent  Qtmref  whether  a  fraudulent  claim,  the  removal  of  articles 
of  value  before  the  fire,  coupled  with  the  fact  that  the  fire  broke  out  when  no  one  was, 
or  for  two  days  and  nighta  had  been,  in  it,  or  had  access  to  it,  except  the  msnred,  who 
had  the  key,  and  who,  it  was  proved,  had  at  least  once  returned  to  the  bouse  during  that 
time,  would  be  evidence  to  sustain  a  plea  of  arson.  5emMe,  that  it  would  be  so. 
Even  where  there  is  no  fraud,  the  insured  on  a  fire  policy  can  (mlyveoover  the  real  aBonut 
of  the  loss. 

Campbell  vs.  Merchants'  asd  Fabmebs'  Mutual  Fibb  In- 

suBANCE  Co.i 

(Supreme  Court,  New  Hampshire,  July  Term,  1858.) 

Knowtedge  of  Agent. 

The  knowledge  of  an  agent  for  insurance  of  the  existence  of  a  material  fact  not  stated  by 
the  applicant,  hM  to  be  the  knowledge  of  the  insurance  company  in  a  case  whefs  thers 
was  no  fraudulent  concealment  of  the  fact. 

The  case  is  sufficiently  stated  in  the  opinion. 

Eastman,  J.  The  case  agreed  upon  by  the  parties  shows  no 
fraud  in  the  plaintiff  in  effecting  the  insurance,  but  the  applica- 
tion did  not  give  a  full  description  of  the  building  in  which  the 
property  insured  was  situated.  It  omitted  to  state  that  there 
was  a  small  steam-engine  in  the  building,  which  fact,  according 
to  the  rules  and  r^ulations  of  the  company,  would  have  prohib- 
ited the  issuing  of  a  policy  upon  the  building  itself,  and,  by  im- 
plication, upon  the  property  therein. 

This  regulation  or  by-law,  however,  would  not  make  void  a 
policy  issued  by  the  directors  in  contravention  of  the  by-laws,  if 
the  policy  was  not  voidable  upon  other  grounds.  A  by-law  is  not 
a  limitation  and  restriction  of  the  power  which  is  lodged  by  the 
charter  of  a  company  in  the  board  of  directors ;  and  it  can  have 
no  higher  effect  in  this  respect  than  instructions,  or  general  re- 
lations adopted  by  the  directors  themselves,  as  a  convenient  guide 
in  ordinary  cases.  Uniim  MiUvxjtl  Fire  Ins.  Co.  v-  Keyset^  82  N. 
H.  313. 

This  policy,  then,  cannot  be  avoided  unless  it  be  upon  the 
ground  that  the  application  which,  according  to  tibie  terms  of  the 
policy,  forms  a  part  of  the  contract  of  insurance,  did  not  set  forth 
all  the  facts  and  circumstances  material  to  the  risk.  It  is  a  gen- 
eral rule  that  whatever  is  material  to  the  risk  must  be  correctly 
set  forth  in  the  application,  if  it  forms  a  part  of  the  policy ;  oth- 
erwise the  policy  will  be  void.    Carpenter  v.  American  Ins.  Co. 

1  87  N.  H.  41. 
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1  Story,  57 ;  Fowler  v.  j^Stna  Ins.  Co.  6  Cowen,  678  ;  ^  Davenport 
V.  New  Ungland  Co.  6  Gushing,  340.2 

But  in  Marshall  v.  The  Columbian  Mut.  Fire  Ins.  Co.  27  N. 
H.  (7  Foster)  157,  it  was  held  that  where  the  application  is 
taken  by  an  agent  of  the  company,  and  he  is  aware  of  facts  mate- 
rial to  the  risk,  but  which  are  not  set  forth  in  the  application,  the 
company  will  be  charged  with  knowledge ;  and  that,  under  such 
circumstances,  an  unintentional  concealment  or  misrepresentation 
will  not  make  void  the  policy.  The  same  principle  was  alluded 
to  in  Leathers  v.  Farmers'  Mut.  Fire  Ins.  Co.  24  N.  H.  (4  Fos- 
ter) 262.'  As,  however,  the  point  has  not  been  very  fully  con- 
sidered by  the  courts  of  this  state,  and  the  counsel  for  the  de- 
fendants have  cited  several  cases  of  high  authority  sustaining  a 
different  doctrine,  we  have  thought  it  proper  to  examine  the 
question  at  some  length,  with  a  view  to  test  the  accuracy  of  the 
position. 

So  far  as  the  insurance  companies  in  this  state  are  to  be  consid- 
ered, the  legislature  have  settled  the  principle  by  enacting  that 
applications  taken  by  the  agents  of  the  companies  shall  not  be 
void  by  reason  of  any  error,  mistake,  or  misrepresentation,  unless 
it  shall  appear  to  have  been  intentionally  and  fraudulently  made. 
Laws  of  1855,  chap.  1662,  sec.  6.  But  that  act  does  not  apply 
to  corporations  established  by  the  laws  of  other  states,  and  con- 
sequently not  to  this  case. 

Contracts  of  insurance  are  believed  to  be  of  recent  origin,  when 
compared  with  many  other  contracts  know:n  to  the  law.  The 
first  allusion  to  the  subject  is  said  to  have  been  made  in  the  latter 
part  of  the  fourteenth  century,  in  the  laws  of  Wisburg,  compiled 
in  the  Teutonic  language.  The  first  English  case  that  I  have 
found  was  decided  in  .81  of  Elizabeth,  cited  in  6  Coke,  47.  Be- 
tween that  time  and  up  to  1756,  Park,  in  his  system  of  the  law  of 
marine  insurance,  says,  that  not  forty  cases  upon  the  subject  were 
to  be  found  in  the  English  books.  After  this  the  decisions  in 
England  assumed  a  new  spirit  and  vigor,  so  that  Chancellor  Kent 
says  that  there  is  no  branch  of  the  law  that  has  been  more 
thoroughly  investigated  than  that  of  marine  insurance,  and  that 
it  is  by  far  the  most  extensive  and  complex  title  in  the  commer- 
cial code.    8  Kent's  Com.  842. 

Great  strictness  has  always  been  held  in  contracts  of  marine 

1  AnU,  vol.  1,  p.  179.  «  Ant€^  T(d.  3,  p.  129.  *  lb.  p.  3S6. 
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insurance.  A  misrepresentation  or  concealmeni|  of  any  fact  ma- 
terial to  the  risk,  even  though  it  happen  through  mistake  or  acci- 
dent, and  though  the  loss  arises  from  a  cause  unconnected  with 
such  misrepresentation,  will  make  void  the  policy.  Park  on  In- 
surance, 249,  6th  ed. ;  8  Burr.  1905 ;  Fitzherbert  v.  Mather^  1 
T.  R.  12 ;  McDowell  v.  Frazer,  Doug.  260 ;  Bridges  v.  Hunter,  1 
Maule  &  Selw.  15. 

A  breach  of  a  warranty  avoids  a  contract  ah  initio ;  and  it 
makes  no  difference  whether  the  thing  warranted  be  material  or 
not,  or  whether  the  loss  happened  by  reason  of  a  breach  of  the 
warranty  or  not.  A  warranty  differs  from  a  representation  in 
this  respect,  that  it  is  in  the  nature  of  a  condition  precedent,  and 
requires  a  strict  and  literal  performance ;  but  all  express  war- 
ranties must  appear  upon  the  face  of  the  policy.  3  Kent's  Com. 
288.  There  may  abo  be  implied  warranties,  such  as  necessarily 
result  from  the  nature  of  the  contract ;  and  in  every  policy  it  is 
implied  that  the  ship  is  sea-worthy  when  the  policy  attaches. 
Law  V.  Hollingworth,  7  T.  R.  160 ;  Silva  v.  Low^  1  Johns.  Cases, 
184. 

I  apprehend  that  from  this  strictness  existing  in  the  law  of 
marine  insurance  have  been  drawn  the  rigid  rules  laid  down  by 
many  tribunals  upon  fire  insurance  policies,  and  that  the  author- 
ities in  cases  of  marine  insurance  have  been  followed  in  actions 
upon  policies  against  fire,  without  perhaps  sufficiently  adverting 
to  the  difference  that  exists  in  the  knowledge  of  facts  upon  which 
the  respective  contracts  are  founded.  Kent  says  that  the  strict- 
ness and  nicety  required  in  the  contract  of  marine  insurance  do 
not  so  strongly  apply  to  insurance  against  fire,  for  the  risk  is  gen- 
erally assumed  upon  actual  examination  of  the  subject  by  skilful 
agents  on  the  part  of  the  insurance  offices.    8  Kent's  Com.  373. 

The  severity  of  these  rules  has  caused  courts  in  many  instances 
to  endeavor  to  avoid  their  effect.  Thus  Lord  Mansfield,  in  Paw- 
ion  V,  Watson,  Cowper,  785,  says  that  it  is  the  opinion  of  the 
court  that  to  make  written  instructions  valid  and  binding,  they 
must  be  inserted  (not  referred  to)  in  the  policy.  And  Suther- 
land, J.,  in  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wendell,  80,^  also  says, 
that  the  doctrine  of  warranty  in  the  law  of  insurance  is  one  of 
great  rigor,  and  frequently  operates  very  harshly  upon  the  assured. 
And  again,  after  discussing  an  application  not  embraced  in  the 
policy,  and  holding  that  it  shall  not  be  considered  a  warranty,  he 
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8ay8 :  "  I  am  not  disposed  to  lead  the  way  in  the  extension  of  this 
harsh  and  rigorous  doctrine." 

And  there  are  authorities  which  hold  that  where  inquiries  are 
not  put  by  the  company  or  its  agents,  as  to  the  title  and  situation 
of  the  property,  and  no  fraud  appears,  a  suppression  of  facts  will 
not  make  void  the  policy.  Strong  v.  Manufacturers^  Ins.  Co,  10 
Pick.  40  ;i  Fletcher  v.  Com.  Ins.  Co.  18  Pick.  419 Niblo  v. 
North  American  Fire  Ins.  Co,  1  Sand.  551.^ 

The  books  abound  in  cases  as  to  what  are  and  what  are  not 
necessary  disclosures,  and  as  to  what  shall  be  held  representa- 
tions and  what  warranties ;  and  the  authorities  not  unfrequently 
seem  confused  and  contradictory,  arising  from  the  different  con- 
struction which  is  put  upon  the  applications  for  insurance  and  the 
effect  that  is  given  to  them.  And  there  appears  to  be  a  manifest 
disposition  in  some  tribunals,  which  hold  the  rules  with  strict- 
ness, to  bring  as  few  cases  as  possible  within  their  range. 

The  business  of  insurance  against  fire  has  greatly  increased  by 
the  incorporation  and  establishment  of  mutual  companies,  and  the 
mode  of  transacting  the  business,  as  well  as  the  property  insured, 
differs  very  essentially  from  that  of  marine  insurance.  The 
method  of  doing  the  business  in  these  companies  also  varies 
materially,  in  some  respects,  from  that  which  prevails  in  stock 
companies,  as  they  are  usually  termed.  And  were  the  courts 
now,  for  the  first  time,  to  lay  down,  without  regard  to  authority, 
the  rules  of  law  that  should  govern  contracts  made  between  mut- 
ual companies  and  their  members,  I  apprehend  that  in  many  ju- 
risdictions they  would  differ  essentially  from  the  rules  which  at 
present  prevail. 

As  a  general  practice,  these  companies  require  all  applications 
for  insurance  to  be  in  writing,  and  they  make  the  application  a 
part  of  the  policy.  As  a  general  practice,  also,  they  setid  out 
agents  appointed  by  themselves,  who  are  oftentimes  directors  of 
the  companies,  who  examine  the  buildings  and  make  the  surveys, 
and  make  out  the  applications  for  the  insured  to  sign.  Now, 
aside  from  authority,  upon  what  principle  of  right  can  it  be  said 
that  in  regard  to  facts  which  are  obvious  and  known  to  the  agent 
and  company,  but  which  are  unintentionally  not  communicated, 
a  different  rule  of  law  should  prevail  from  that  which  exists  in 
tiie  sales  of  property  ?    Why  should  it  be  held  that  the  uninten- 

1  Ante,  Yoi  1,  p.  826.  «  lb.  p.  556.  »  AnU,  yol.  2,  p.  666. 


Digitized  by 


292   Campbell  v.  Merch.  &  Farm.  M.  F.  I.  Co.  37  N.  H.  41. 


Knowledge  of  Agent. 

tional  neglect  to  state  facts  in  an  application  for  insurance,  which 
are  perfectly  obvious  and  well  known  to  the  officers  of  the  com- 
pany, shall  defeat  the  contract  and  make  void  the  policy,  while 
the  sale  of  property  made  upon  a  warranty  is  not  to  be  affected 
by  any  defects  which  are  obvious  to  the  senses?  I  entirely  agree 
with  the  court  in  Jennings  v.  2%«  Chenango  County  Mutual  Ins. 
Co.  2  Denio,  79,^  when  they  say  that  it  would  be  difficult  to  as- 
sign a  satisfactory  reason  for  a  distinction  in  this  respect.  Why 
should  not  an  insurance  company  be  estopped  from  setting  up 
defects  in  an  application,  which  are  known  to  them,  as  well  as 
the  owner  of  property  who  knowingly  stands  by  and  sees  the 
property  sold  by  a  third  person,  without  disclosing  his  title,  be 
afterwards  estopped  from  setting  up  that  title  ?  It  appears  to.  me 
that  the  fraud  in  the  former  case  is  quite  equal  to  that  in  the 
latter. 

I  am  aware  that  there  are  many  cases,  and  of  high  authority, 
which  lay  down  the  rule  the  other  way,  and  hold,  that,  when  the 
application  is  made  a  part  of  the  policy,  statements  contained  in 
it  are  warranties,  and  if  untrue,  the  policy  is  void,  even  though 
the  variance  be  not  material  to  the  risk. 

The  same  authorities  also  hold  that  the  rule  which  prevails 
upon  sales  of  property,  that  the  warranty  does  not  extend  to  de- 
fects which  are  known  to  the  purchasers  does  not  apply  to  war- 
ranties contained  in  contracts  of  insurance.  And  sudi  is  the 
doctrine  of  Jennings  v.  The  Chenango  County  Mutual  Ins.  Co.  2 
Denio,  75,  already  cited,  and  which  is  an  authority  in  point  for 
the  defendants.  The  authorities  are  examined  at  length  in  that 
case,  and  the  conclusion  arrived  at  that  they  show  the  policy  to 
be  void.  In  closing  the  opinion,  however,  the  court  say :  "  At  the 
same  time,  it  cannot  be  denied  that  the  application  of  these  prin- 
ciples to  the  case  under  consideration  operates  with  great  sever- 
ity upon  the  plaintiff,  and  is  well  calculated  to  lead  to  serious 
doubt  whether  the  intention  of  the  parties  and  the  interests  of 
justice  were  duly  regarded  in  the  establishment  of  the  rule.'*  And 
they  then  add:  Here  the  mistake  was  proved  to  have  been  the 
consequence,  either  of  the  ignorance,  carelessness,  or  bad  faith  of 
the  agent  of  the  defendants.  He  filled  up  a  printed  blank  ap- 
plication, furnished  by  the  defendants,  to  be  subscribed  by  the 
plaintiff,  who  probably  neither  had  nor  pretended  to  have  any  in- 

1  AnU,  vol.  9,  p.  437. 
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formation  or  knowledge  of  what  such  a  paper  ought  to  contain  in 
order  to  render  the  policy  available,  but  relied  in  that  respect 
implicitly  upon  the  agent  sent  out  by  the  defendants.'*  The  de- 
fects in  that  application  were,  that  the  building  was  occupied  for 
a  further  purpose  than  that  stated  in  the  application,  and  also 
that  the  surrounding  buildings  were  not  correctly  given.  These 
facts  were  known  to  the  agent,  who  said  that  the  risk  was  not 
increased,  and  that  it  was  of  no  use  to  put  them  into  the  applica- 
tion. Still  the  court  felt  themselves  bound  by  the  authorities, 
and  held  that  the  application,  taken  in  connection  with  the  con- 
ditions of  the  policy,  was  a  warranty,  and  that  the  policy  was  void. 

The  evident  haj*shness  and  severity  of  this  doctrine,  so  well 
shown  by  the  court  in  the  last  case  cited,  has  since  led  to  a  differ- 
ent result  in  some  cases  in  the  same  state. 

In  Masters  v.  The  Madison  County  MiUual  Ins.  Co.  11  Barb. 
Sup.  Ct.  624,^  the  agent  of  the  company,  on  being  applied  to  for 
an  insurance  upon  the  plaintiff's  mill,  went  to  see  the  property, 
and  made  a  survey  of  the  same,  the  plaintiff  not  accompanying 
him,  but  leaving  him  to  transact  the  business,  and  do  whatever 
was  necessary.  The  agent  then  made  out  the  application  for  the 
plaintiff  to  sign,  using  the  printed  blank  furnished  to  agents  for 
that  purpose.  He  was  informed  at  the  time  by  the  plaintiff's 
son  that  there  was  a  mortgage  on  the  premises,  which  was  a  lien 
thereon ;  but  the  application  made  no  mention  of  any  incumbrance. 
It  was  held  that  the  notice  given  to  the  agent  of  the  incumbrance 
was  a  sufficient  notice  to  the  company,  and  that  the  omission  to 
set  forth  the  mortgage  in  the  application  was  not  a  breach  of  war- 
ranty, or  a  concealment  of  important  matters  affecting  the  risk, 
notwithstanding  the  application,  by  a  memorandum  in  the  mar- 
gin, required  the  applicant  to  state  whether  the  property  was  in- 
cumbered, by  what,  and  to  what  amount,  and  if  not,  to  state  it ; 
and  although  the  by-laws  of  the  company  made  the  person  tak 
ing  the  application  the  agent  of  the  applicant ;  and  further,  that 
notwithstanding  such  by-law,  he  was  still  the  agent  of  the  com- 
pany, and  that  they  were  bound  by  his  acts.  See  also  New  York 
Central  Ins.  Co.  v.  National  Ins.  Co.  20  Barbour,  468. 

Kent  says  that  the  decisions  contain  strict  doctrines  on  the  sub- 
ject of  concealment  ;  but  he  adds  that  the  insured  is  not  bound  to 
communicate  any  facts  which  the  underwriter  may  be  presumed 
to  know  equally  with  himself.    3  Kent's  Com.  285. 

1  Antt,  vol.  3,  p.  898. 
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Knowledge  of  Agent. 


We  would  not  relax  any  of  the  sound  and  wholesome  rules 
which  require  integrity  and  good  faith  on  the  part  of  the  insured, 
and  would  hold  them  to  as  strict  a  compliance  with  their  contracts 
as  we  would  the  companies;  but  upon  a  reexamination  of  the 
question,  we  think  that  the  rule  laid  down  in  Mdrshall  y. 
Columbian  Mutual  Fire  Inmrance  Co}  contains  the  just  and  true 
doctrine. 

The  applicant,  unused  to  the  business  of  making  applications, 
^nd  ignorant  of  what  is  necessary  to  be  done,  trusts  to  the  skill, 
knowledge,  and  judgment  of  the  agent  to  fill  up  the  application, 
which  is  usually  a  blank,  by  giving  all  the  information  that  is  re- 
quired by  the  company.  He  puts  full  confidence  in  the  agent, 
and  relies  upon  him  to  see  that  the  business  is  done  correctly, 
and  the  application  n;ade  out  according  to  the  requirements  of 
the  company  ;  and  if  he  acts  honestly  and  in  good  faith,  the  com- 
pany ought  to  be  charged  with  a  knowledge  of  all  the  facts  that 
are  known  to  the  agent.  It  would  be  unjust  to  the  insured,  after 
he  has  made  such  an  application,  paid  the  premium  demanded,  the 
expenses  of  the  policy,  and  the  assessments  as  they  are  made,  to 
permit  the  company,  upon  the  destruction  of  the  property,  to  say 
that  they  will  not  make  good  the  loss,  because  their  agent,  whom 
they  have  authorized  to  act  for  them  and  make  their  application, 
has  failed  to  make  it  sufficiently  full. 

There  are  many  facts  which  the  agent  may  know  quite  ad  well 
as  the  applicant.  Upon  an  application  and  survey  of  a  building, 
if  personally  made  by  himself,  he  will  ordinarily  become  possessed 
of  all  the  material  facts  in  this  respect.  The  title  to  the  property 
he  does  not  investigate,  and  of  course  relies  upon  the  statements 
of  the  applicants.  He  knows  the  requirements  of  the  company, 
and  the  details  that  should  be  set  forth  in  the  application,  while 
the  insured  is  in  most  cases  entirely  ignorant  of  these  matters ; 
and  if  the  application  is  unintentionally  defective,  upon  a  point 
well  known  to  the  agent,  the  company  and  not  the  insured  should 
be  the  sufferers.  The  agents  are,  to  this  extent,  and  for  the  pur- 
pose of  taking  the  applications,  the  officers  of  the  company. 

The  facts  in  the  present  case  appear  to  come  distinctly  within 
the  rule  which  we  have  endeavored  to  explain,  and  which,  we 
think,  should  prevail ;  and  we  are  therefore  of  opinion  that,  ac- 
cording to  the  agreement  of  the  parties,  there  should  be 


Judgment  for  the  plaintiff. 


1  AnU,  vol  3,  p.  634. 
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Title.  —  Non-disclosure. 


WiLLLAM  Notes,  Jb.,  vs.  Washington  County  Mutual  In- 
snrance  Company.^  (Supreme  Court,  Vermont,  August,  1858.) 
Proof  of  Loss.  —  Waiver. 

NotwithstAoding  the  conditions  of  a  fire  insorance  potic7  require  the  insured  to  furnish  the 
insurers  with  a  notice  and  sworn  proof  of  the  loss  within  a  specified  time  after  its  occur- 
rence, still,  if  the  insurers  make  no  objection  to  the  want  of  that  particular  form  of  proof, 
but  proceed  to  reject  the  claim  of  the  insured  wholly  upon  other  grounds,  thej  will  be  re- 
garded as  thereby  waiving  a  compliance  with  the  requirements  of  the  policy  in  that  re- 
spect. 


SoMEES  v$.  ATHEN-fflUM  FiEB  AssUBANCB  Co.^  (Superior 
Court,  Montreal,  September,  1858.)  Mistake  of  Agent,  —  Misrep- 
reserUation.  —  Practice. 

The  error  of  an  insurance  company's  agent  in  making  and  transmitting  to  the  head-office  a 
diagram  of  the  buildings  insured,  by  means  of  which  the  buildings  are  described  in  the 
policy  as  detached  "  instead  of  as  connected  with  other  buildings,''  cannot  deprive 
the  assured  of  his  remedy  on  the  policy. 

That  to  a  plea  setting  up  that  the  policy  was  obtained  by  false  and  fraudulent  misrepresen- 
tations, as  to  the  building  being  detached and  as  to  the  number  of  occupants,  and 
that  thereby  the  conditions  of  the  policy  were  broken,  and  the  plaintiff  deprived  of  all 
benefit  under  it,  the  plaintiff  is  entitled  to  answer,  denying  such  misrepresentations,  and 
alleging  the  visits  of  the  assurance  company's  agent  to  the  insured  premises,  and  his 
doings  as  to  the  making  and  transmitting  of  an  erroneous  diagram. 


Geoegb  a.  Kibbb  &  others  vs.  Hamilton  Mutual  Insur- 
ance Co.^ 

(Supreme  Court,  Massachusetts,  September  Term,  1858.) 

Title.  —  NoTi'disclosure. 

An  application  made  to  a  mutual  insurance  company,  in  a  printed  form  issued  by  them, 
by  one  of  their  agents,  without  knowledge  of  the  person  to  be  insured,  for  insurance  on 
a  building,  stated  that  "  the  property  to  be  insured  "  belonged  to  him  ;  when  in  fact  he 
owned  the  building  only,  and  was  a  mere  tenant  at  will  of  the  land  on  which  it  stood. 
A  policy  was  issued  thereon,  expressly  made  subject  to  the  lien  of  the  company  on  the 
interest  of  the  assured  in  any  personal  property  or  buildings  insured  and  the  land  under 
such  buildings,  upon  which  lien  the  company  expressed  their  intention  to  rely  ;  and  to 
the  by-laws,  the  conditions  of  which  were  declared  to  be  part  of  the  policy ;  and  provided 
that  the  application  should  be  a  part  of  the  policy  and  warranty  on  the  part  of  the  as- 
sured, that  any  policy  should  be  void  unless  the  true  title  and  interest  of  the  insured 
be  expressed  in  the  proposal  or  application;  *'  that  property  held  hy  lease,  or  standing 
on  land  so  held,  shall  not  be  insured,  unless  specially  described  as  such  in  the  applica- 
tion ;  "  that  "  in  case  the  application  is  made  through  an  agent,  the  applicant  shall  be 
held  liable  for  the  representation,"  and  that  **no  insurance  agent  or  broker  forwarding 
applications  to  this  office  is  authorized  to  bind  the  company  in  any  case  whatever." 
Htld^  that  the  assured  by  accepting  the  policy  adopted  the  representations  of  the  agent ; 
that  the  failure  to  specify  the  nature  of  his  interest  avoided  the  policy  ;  and  that  parol 
evidence  of  the  agent's  knowledge  of  the  actual  facts  is  inadmissible. 

1  80  Vermont,  659  >  9  L.  Cm^.  R.  61.  «  11  Gray,  163. 
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Tide.  —  Non-disdomire. 

AcnoN  of  contract  upon  a  policy  of  insurance  for  $1,400  upon 
a  building  in  Springfield,  made  by  the  defendants  to  Robert  G. 
Marsh,  and  by  him  assigned  with  their  consent  to  the  plaintifib. 

The  policy  was  declared  by  printed  clauses  on  its  face  to  be 
made  under  the  provisions,  conditions,  and  limitations  of  the 
charter  and  by-laws  of  said  company,"  and  subject  to  the  lien  on 
the  interest  of  the  person  insured  in  any  personal  property  or  in 
any  buildings  covered  by  this  policy,  and  the  land  under  said 
buildings  "  (upon  which  Hen  the  company  therein  expressed  their 
intention  to  rely),  and  to  be  accepted  by  the  insured,  subject  at 
all  times  to  the  conditions  and  regulations  of  the  act  of  incorpo- 
ration and  by-laws  of  said  company  for  the  time  being  in  force, 
which  conditions  and  regulations  are  hereby  declared  to  form  a 
part  hereof."    The  by-laws  contained  these  provisions  :  — 

Art.  6.  "  The  application  on  which  a  policy  is  founded  shaU  be 
held  to  be  a  warranty  on  the  part  of  the  insured,  and  as  absolutely 
a  part  of  the  policy  and  of  the  contract  of  insunfice  as  if  it  were 
actually  incorporated  therein  in  full." 

Art.  12.  "Any  policy  issued  by  this  company  shall  be  void, 
unless  the  true  title  and  interest  of  the  assured  be  expressed  in 
the  proposal  or  application  for  insurance,  and  unless  all  incum- 
brances and  the  amount  and  nature  thereof  be  therein  disclosed. 
The  interest  of  a  person  who  is  the  mere  purchaser  or  holder  of 
an  equity  of  redemption  is  not  insurable ;  but  the  interest  of  a 
mortgagor  or  mortgagee  may  be  insured  as  such,  the  true  state  of 
the  title  being  expressed.  Property  held  by  lease,  or  standing 
upon  land  so  held,  or  improvements  on  the  same,  or  property 
contained  in  buildings  so  standing,  shall  not  be  insured  unless 
specially  described  as  such  in  the  application." 

Art.  13.  "Unless  the  applicant  for  insurance  shall  make  a 
correct  description  and  statement  of  all  facts  inquired  for  in  the 
application,  and  also  all  other  facts  material  in  reference  to  the 
insurance,  or  to  the  risk,  or  the  value  of  the  property,  the  policy 
issued  thereon  shall  be  void ;  and  in  case  the  application  is  made 
through  an  agent,  the  applicant  shall  be  held  liable  for  the  rep- 
resentation. No  insurance  agent  or  broker  forwarding  applica- 
tions to  this  office  is  authorized  to  bind  the  company  in  any  case 
whatever." 

The  application  contained  numerous  printed  questions  and 
written  answers,  among  which  .were  these :  "  1.  Whose  is  the 
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Title.  ~  Non-disdofure. 

property  to  be  insured^  and  where  situated  ?  "  Answer.  Robert 
G.  Marsh,  Railroad  Street,  SpringBeld,  Mass."  ''14.  If  the 
property  is  incumbered,  state  for  how  much  and  to  whom.  State 
the  true  title  and  interest."  Answer.  "Mortgaged  with  othet 
property  to  the  party  to  whom  the  policy  is  made  payable."  Also 
this  clause  :  ''  The  applicant  further  agrees  that  the  misrepresen- 
tation or  suppression  of  material  facts  shall  destroy  his  claim  for 
a  damage  or  loss ;  and  that  the  company  shall  not  be  bound  by 
any  act  done  or  statement  made  to  or  by  any  agent  or  others,  not 
contained  in  this  application."  The  application  was  signed 
"  Robert  G.  Marsh,  by  R.  E.  Ladd." 

The  case  was  submitted  to  the  decision  of  the  court  upon  the 
policy  and  application  and  the  following  statement :  — 

Marsh  was  the  owner  of  the  building,  but  was  not  the  owner 
of  the  land  upon  which  it  stood,  and  had  no  written  lease  of  the 
land,  but  paid  an  annual  rent  to  the  owners  thereof. 

The  defendants  had  duly  appointed  R.  E.  Ladd,  of  Springfield, 
their  agent,  with  proper  instructions  to  receive  and  solicit  appli- 
cations for  insurance,  to  forward  them  to  the  defendants'  office  at 
Salem  (where  they  were  to  be  approved,  the  rate  fixed,  and  a 
contract  made  or  refused),  to  receive  the  policy  from  the  defend- 
smts,  if  issued,  deliver  it  to  the  applicant,  and  receive  from  him 
the  caflh  premium,  and  had  furnished  Ladd  with  the  usual  blanks 
for  that  purpose.  But  Marsh  had  no  knowledge  of  the  instruc- 
tions and  authority  of  Ladd,  further  than  is  to  be  legally  pre- 
sumed from  receiving  the  policy  with  the  by-laws  attached. 

The  plaintiffs  can  prove  the  following  facts,  if  admissible: 
This  property  had  been  previously  insured  in  another  company, 
for  which  Ladd  also  acted,  by  a  policy  about  to  expire,  and  Ladd, 
knowing  that  Marsh  was  desirous  of  procuring  a  policy  in  another 
company,  prepared  this  application  and  forwarded  it  to  the  de- 
fendants, and  received  back  this  policy,  and  notified  Marsh  that 
he  had  such  a  policy  for  him.  Marsh,  meanwhile,  not  knowing 
that  the  application  had  been  made  or  was  to  be  made  to  the  de- 
fendants, had  made  arrangements  for  insuring  the  property  in 
another  office,  which  arrangements,  upon  receiving  notice  from 
Ladd  that'  he  already  had  the  policy  in  suit  for  him,  he  abandoned, 
and  received  this  policy  from  Ladd.  Marsh  never  saw  the  con- 
tents of  this  application,  and  never  was  informed  thereof,  nor 
that  any  written  application  had  been  made  to  the  defendants 
for  the  policy,  except  by  the  statements  contained  in  the  policy 
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and  by-laws.  Ladd  well  knew  the  condition  of  the  title  and  in- 
terest of  Mai*sh,  but  either  considered  it  unimportant,  or  supposed 
that  the  description  given  implied  only  the  ownership  of  the 
buildings. 

Metoalf,  J.  It  has  been  decided  so  many  times  as  to  have 
become  common  learning,  that  when  a  policy  of  insurance  is 
made  subject  to  the  provisions  and  conditions  of  the  underwriters* 
charter  and  by-laws,  those  provisions  and  conditions  are  legally  a 
part  of  the  contract  of  insurance,  to  the  same  effect  as  if  they 
were  set  forth  at  large  in  the  policy.  The  policy  in  this  case  not 
only  insures  Marsh  generally,  "  under  the  provisions,  conditions, 
and  limitations  of  the  charter  and  by-laws  "  of  the  defendants, 
but  also  specially  declares  that  the  conditions  and  regulations  of 
that  charter  and  those  by-laws  form  a  part  of  the  policy,  and  that 
the  policy  is  accepted  by  the  insured,  subject  to  those  conditions 
and  regulations. 

The  twelfth  article  of  the  defendants'  by-laws  provides  that 
any  policy  shall  be  void,  unless  the  true  title  and  interest  of  the 
assured  be  expressed  in  the  proposal  or  application  for  insurance ; " 
and  that  property  held  by  lease,  or  standing  upon  land  so  held, 
shall  not  be  insured  unless  specially  described  as  such  in  the  ap- 
plication." When  this  policy  was  made.  Marsh  held  the  tene- 
ments, which  are  therein  described,  under  an  oral  lease,  as  tenant 
at  will.  Yet  in  his  application  he  did  not  specially  describe  them 
as  so  held,  but  merely  stated  them  to  be  his  property.  The  policy 
states  that  the  defendants  relied  on  the  lien  given  them  by  the 
law,  upon  the  interest  of  the  person  insured  in  any  buildings 
covered  by  the  policy,  and  the  land  under  those  buildings.  But 
the  defendants  could  not  have  any  lien  at  all  on  the  land  under 
the  buildings,  nor  a  lien  of  any  value  on  the  buildings. 

It  is  argued  for  the  plaintiffs,  that  Marsh  is  not  bound  by 
Ladd's  representations  to  the  defendants.  But  we  cannot  doubt 
that  Marsh,  by  accepting  the  policy,  adopted  Ladd  as  his  agent, 
and  the  representations  of  Ladd  as  if  made  by  himself  personally* 

We  cannot  perceive  any  ground  for  the  suggestion  that  the  de- 
fendants waived,  in  this  case,  a  compliance  with  the  twelfth  arti- 
cle of  their  by-laws.  And  the  parol  evidence,  which  it  is  agreed 
the  plaintiffs  could  adduce,  would  not  be  admissible,  to  vary  the 
legal  effect  of  the  terms  of  the  policy.  Jenkim  v.  Quincy  MtUual 
Fire  Ins.  Co.  7  Gray,  870.^        Judgment  for  the  defendants, 

1  Ante,  p.  150. 
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Arbitratioii.  —  Limitatioii  Clause. 


TowNSEND  VS.  Northwestern  Insurance  Co.^  (Court  of 
Appeals,  New  York,  September,  1858.)  Repairs. 

Hie  making  of  repairs  upon  a  bnilding  insured  is  not  within  the  ordinarj  prohibition 

against  an  increase  of  the  risk. 
The  removal  of  an  old  wooden  bulk-head  and  the  substitution  of  a  stone  one  in  its  place, 

Idd  not  an  alteration  of  the  building  ;  and  the  doing  this  within  a  reasonable  time  does 

not  avoid  the  policy,  though  a  pump  was  thereby  disabled  for  several  days,  and  though 

repairs  could  have  been  made  more  expeditiously  in  another  way. 


Thomas  Brown  vs.  Roger  Williams  Insurance  Co, 
Thomas  Brown  vs.  Hartford  Insurance  Co.*  (Supreme  Court, 
Rhode  Island,  September  Term,  1858).  Arbitration.  —  Limitation 
Clause. 

A  policy  of  fire  insurance  effected  by  the  owner  and  mortgagor  of  a  stock  of  goods,  by  the 
terms  of  which  the  loss  or  damage,  if  any,  is  made  payable  to  the  mortgagee,  is,  in  legal 
effect,  assigned  by  the  former  to  the  latter,  with  the  consent  of  the  insurer,  as  collateral 
security  for  the  mortgage  debt;  and,  independently  of  any  special  clause  in  the  policy 
enabling  him,  the  mortgagor  and  the  insurer  cannot,  the  mortgage  being  unpaid,  with- 
out the  authority  or  consent  of  the  mortgagee,  submit,  in  case  of  loss,  the  amount  of  the 
same  to  arbitrators,  so  as  to  make  their  award  binding  upon  the  mortgage. 

The  usual  limitation  clause  held  valid. 

Thomas  Brown  «t.  Roobb  Williams  Imsubancb  Co.   Thomas  Brown  v$.  Hartfoed 


Insuramcb  Co. 

To  a  declaration  on  a  policy  of  fire  in- 
snance  to  recover  a  loss,  the  plea  alleged 
that  the  policy  expressly  provided, that 
no  suit  or  action  of  any  kind  against  the 
defendant  for  the  recovery  of  any  claim 
upon,  under,  or  by  virtue  of  the  policy, 
should  be  sustainable  in  any  coort  of  law 
or  chancery,  unless  such  suit  or  action 
should  be  commenced  within  the  term  of 
twelve  months  next  after  the  cause  of 
action  should  accrue;  and  in  case  any 
such  suit  or  action  should  be  conunenced 
against  the  defendant  after  the  expira- 
tion of  twelve  months  next  after  the 
cause  of  action  should  have  accrued,  the 
lapse  of  time  should  be  taken  and  deemed 
as  conclusive  evidence  again;^  the  valid- 
ity of  the  claim  so  attempted  to  be  en- 
forced; and  that  the  plaintiff  did  not 
commence  his  action  against  the  defend- 
ant within  twelve  months  next  after  his 
cause  of  action  accrued  to  him."  To 
this  plea  the  plaintiff  replied,  "that 
within  twelve  months  next  after  his  said 

1  18  N.  Y.  168. 


(7R.I.  801.) 

cause  of  action  accrued  to  him,  he  com- 
menced his  certain  suit  or  action  for  the 
recovery  of  his  loss  or  damage  by  him 
sustained,  in  consequence  of  the  non-per- 
formance by  the  said  defendant  of  the 
said  several  promises  and  undertakings 
in  said  declaration  mentioned,  in  the 
names  of  Bourn  and  Brown,  trustees  to 
this  plaintiff,  to  wit,  at  the  March  term 
of  this  court,  a.  d.  1856 ;  which  said  suit 
was  by  the  defendant,  under  the  act  of 
Congress  in  such  case  made  and  provided, 
removed  into  the  circuit  court  of  the 
United  States  for  the  district  of  Rhode 
Island,  at  the  June  term  thereof,  a.  d. 
1856;  and  at  said  term  the  defendant 
pleaded  that  the  subject  matter  of  said 
suit  had  been  settled  by  an  award  of  ar- 
bitrators, and  that  the  defendant  never 
promised  as  in  the  declaration  in  said 
case  was  allied ;  and  upon  issue  joined 
upon  said  plea  a  verdict  was  rendered  for 
the  plaintiff,  and  judgment  was  arrested 
in  said  cause  upon  the  motion  of  the  de- 

•5R.L394. 
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ConBtraction  of  Policj.  —  Alteration. 


fendant,  notwithstanding  snch  verdict. 
And  the  plaintiff  avers,  that  the  said  snit 
was  commenced  bj  himself  and  for  his 
benefit,  and  was  for  the  same  cause  of 
action  for  which  this  suit  or  action  is 
brought  and  pending;  and  that  he  com- 
menced this  action  as  soon  as  he  reason- 
ably could  after  the  judgment  was  ar- 
rested in  said  suit  in  the  name  of  Bourn 
and  Brown,  trustees  as  aforesaid,  in  said 
drcnit  court  of  the  United  States." 


Held,  upon  general  demurrer  to  thu 
replication,  that  it  was  no  answer  to  Uie 
plea,  because  this  suit  was  no  continuar 
tion  of  the  suit  in  the  circuit  court ;  nor 
did  it  appear  from  the  pleadings  that  the 
clause  of  limitation  in  the  policy  was 
qualified,  in  case  of  arrest  of  judgment, 
as  the  general  limitation  was  by  the 
fourth  section  of  the  statute  of  James, 
and  the  eighth  section  of  the  Rhode  Isl- 
and general  statute  of  limitations. 


Eddy  Stbebt  Ibon  Foundby  vs.  Fabmebs'  Mutual  Fibb 
Insubancb  Co.i 

(Supreme  Court,  Rhode  Island,  September  Term,  1858.) 
Constrtictian  of  Policy.  —  Mteration. 

A  renewal  policy,  issued  to  an  iron  foundry  company,  describing  their  property  insured, 
consisting  of  stock,  tools,  fixtures,  cupola,  flasks,  and  patterns,  as  situate  in  the  rear 
of  82  and  84  Eddy  Street,"  construed  not  to  confine  the  insurance  to  such  property  con- 
tained in  the  furnace  building  of  the  company,  although  the  application  for  the  original 
policy  did  so  confine  it;  the  change  in  the  description  of  the  locality  of  the  property  to 
be  insured  having  been  made  in  the  renewal  policy,  at  the  express  request  of  the  insured 
in  their  application  for  it,  and  being  necessary  to  adapt  the  policy  to  the  actual  situation 
of  a  portion  of  the  insured  property,  when  placed,  as  usual,  in  the  safe  and  convenient 
mode  of  conducting  such  business. 

Such  change  also  held,  for  the  purpose  of  testing  whether  an  answer  of  the  insured,  in  the 
renewal  application,  "  that  there  had  been  no  alteration  in  or  about  the  property  to  be  in- 
sured material  to  the  risk  since  the  last  application,"  was  false,  to  be  a  change  of  the 
policy  t  and  not  an  alteration  in  or  about  the  property  intured. 

The  renewal  policy,  thus  changed,  and,  in  addition,  omitting  one  subject  of  the  original 
insurance,  a  steam-engine,  —  and  distributing  the  amount  to  be  insured  differently 
amongst  the  remaining  subjects  of  insurance,  held^  also,  not  to  adopt  the  statement  of 
the  value  of  those  subjects  as  stated  in  the  application  for  the  original  policy. 

Assumpsit  to  recover  for  a  loss  under  a  fire  policy,  effected 
by  the  plaintiffs,  a  manufacturing  corporation,  with  the  defend- 
ants, by  which  the  latter  had  insured  the  former  against  loss  or 
damage  by  fire :  — 

On  stock,  raw,  wrought,  and  in  process       .       •       .    f  150.00 

tools  and  flasks   750.00 

"      fixtures,  cupola,  and  patterns       .       .      .  600.00 

In  the  whole,  .       .      .  $1,600.00 
The  cause  was  tried  at  the  present  term,  before  the  chief  jus- 
tice, sitting  with  a  jury ;  and  on  the  trial  it  appeared,  that  in 
the  latter  part  of  1853,  the  firm  of  Hawes  &  Stanley,  then  carry- 

1  5  R.  L  426. 
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ing  on  the  iron  foundry  business  at  the  same  place  with  the 
plaintiflFs,  effected  a  like  amount  of  insurance  with  the  defend- 
ants, distributed  as  follows :  — 

On  stock,  manufactured,  unmanufactured,  and  in  process,  $150.00 
tools,  flasks,  machinery,  fixtures,  and  cupola,  .  750.00 
patterns  and  steam-engine  •       •       .       •  600.00 

In  the  whole,  .  .  $1,500.00 
That  in  their  application  for  this  policy,  being  No.  281,  they 
represented  the  value  of  their  sto<A  to  be  $400 ;  of  their  tools, 
flasks,  &c.,  to  be  $2,500 ;  and  of  their  patterns  and  steam- 
en^e  to  be  $2,000 ;  and  that  on  a  plan  or  diagram,  on  the  back 
of  the  application,  representing  the  situation  of  the  premises  in 
which  the  subjects  of  insurance  were  contained,  —  the  body  of 
the  application  stating  them  to  be  situated  on  Eddy  Street, 
Providence,  southerly  side,"  —  was  drawn,  amongst  others,  a 
square,  with  these  words  written  upon  it,  "  Furnace,  containing 
property  to  be  insured.''  This  policy  being  about  to  expire,  on  the 
30th  of  December,  1854,  the  same  firm  applied  to  the  defend- 
ants for  a  renewal,  and,  in  their  application  for  it,  appended  to 
the  ordinary  printed  form  for  a  renewal  application  at  the  de- 
fendants' office,  a  piece  of  paper,  bearing  on  it  this  request :  — 

"  Let  the  policy  read,  $150  on  stock,  raw,  wrought,  and  in 
process ;  $750  on  tools  and  flasks ;  $600  on  fixtures,  cupola,  and 
patterns.  Situate  in  rear  of  82  and  84  Eddy  Street,  Providence. 
With  liberty  for  other  insurance  (not  exceeding  three  fourths  of 
the  value  of  said  property)  without  notice  till  requested." 

In  answer  to  the  question  in  the  application  for  this  policy,  — 
"  Have  any  alterations  been  made  in  or  about  the  property  in- 
sured, since  your  last  application,  materially  affecting  the  risk  ? 
If  80,  state  what,"  —  the  answer  of  Hawes  &  Stanley  was, 
"Boiler  and  steam-engine  have  been  removed."  The  second 
policy  of  Hawes  &  Stanley  with  the  defendants,  being  No.  412, 
was  issued,  conforming,  both  in  the  distribution  of  the  sum  in- 
sured upon  the  different  subjects  of  insurance  and  in  the  descrip- 
tion of  the  place  in  which  these  subjects  were  situated,  to  the 
above  request  appended  to  the  application  for  it. 

Upon  the  expiry  of  this  policy —  Hawes  &  Stanley  having  in 
the  mean  time  been  incorporated  by  the  name  of  the  ^^Eddy 
Street  Iron  Foundry  of  Providence  "  —  application  was  made  by 
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the  corpoi-ation,  through  Hawes,  their  treasurer,  for  a  renewal  of 
the  policy  No.  412,  issued  by  the  defendants  to  Hawes  &  Stan- 
ley, —  the  application  stating  the  incorporation  of  the  plaintiflh,  , 
and  also  stating  that  no  alteration  had  been  made  in  or  about 
the  property  insured,  material  to  the  risk,  since  the  date  of 
the  last  application.  Upon  this  application,  the  policy  in  suit, 
No.  619,  was  issued,  conforming  in  all  respects  to  No.  412,  ex- 
cept that  it  was  issued  to  "  The  Eddy  Street  Iron  Foundry  of 
Providence,"  instead  of,  as  No.  412,  to  Hawes  &  Stanley.  The 
defendants  were  a  mutual  insurance  company,  and  their  policies 
limited  their  insurance  to  three  fourths  of  the  value  of  the  prop- 
erty contained  in  the  application  of  the  insured.  The  printed 
rules  and  regulations  of  the  company,  appended  to  their  pol- 
icies, stated,  as  amongst  the  "  matters  which  will  vacate  a  policy," 
—  "  or  if  there  shall  be  an  enlargement,  alteration,  or  addition  to 
the  premises,  of  a  character  increasing  the  risk,"  —  "  or,  if  the 
state  of  things  in  or  about  the  buildings  insured  be  so  altered, 
or  changed,  by  the  advice,  consent,  or  procurement  of  the  as- 
sured, as  to  cause  a  material  increase  of  risk,"  —  as  well  as  unfair 
representations  or  concealment  of  facts  material  to  the  risk.  The 
loss  by  fire  took  place  in  January,  1856,  and  was  confined  to 
property  contained  in  a  storehouse  on  the  premises  of  the  plain- 
tiffs in  the  rear  of  82  Eddy  Street,  and  not  in  the  furnace  build- 
ing ;  the  property,  consisting  of  flasks  and  patterns,  being  stored 
for  use.  It  was  in  proof  that  this  species  of  property  was  not 
usually,  and  could  not  be  conveniently  or  safely  kept  in  the 
furnace  building,  except  when  in  immediate  use ;  but  was  at 
other  times  stored  or  deposited  elsewhere,  to  be  out  of  the  way 
and  safe  from  injury.  The  "furnace"  of  the  plaintiffs  was  di- 
rectly in  the  rear  of  No.  82  Eddy  Street.  The  whole  premises 
occupied  by  them  as  iron  founders  were  well  described  as  in  the 
rear  of  Nos.  82  and  84  Eddy  Street.  Upon  these  facts  the  de- 
fendants requested  the  judge  presiding  at  the  trial  to  instruct 
the  jury,  that  the  loss  was  not  within  the  policy,  which,  con- 
strued in  connection  with  the  original  policy  No.  281,  and  the 
renewal  policy  No.  412,  and  their  respective  applications,  con- 
fined tlie  insnraiice  to  property  contained  in  the  furnace  building, 
and  did  not  embrace  property  contained  in  the  storehouse  burnt, 
although  ntnal^  upon  the  premises  of  the  plaintiffs  in  the  rear 
Nob.  82  aad  84  Eddy  Street,  Providence.    The  judge  refused 
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to  give  this  instruction,  but  did  instruct -the  jury,  especially  if 
they  found  that  property  of  the  kind  injured  or  destroyed  was 
not  usually,  and  could  not  be  safely  and  conveniently  kept  when 
not  wanted  for  immediate  use,  in  the  furnace  building,  to  con- 
strue the  policy — taking  it  in  connection  with  the  renewal  ap- 
plication and  policy  No.  412  —  as  embracing  all  property  of  the 
plaintiffs,  of  the  kind  injured,  situated  on  their  premises  in  the 
rear  of  Nos.  82  and  84  Eddy  Street,  Providence ;  and  in  view  of 
the  answer  of  Hawes  &  Stanley  to  the  question  in  that  applica- 
tion, "  that  there  had  been  no  alteration  in  or  about  the  property 
material  to  the  risk  since  the  date  of  their  last  application,''  and 
that  all  facts  might  be  found  which  the  full  coui*t  might  deem 
material  to  the  case,  also  directed  the  jury  specially  to  find,  "  if 
it  was  material  to  the  risk,  whether  the  property,  described  in 
the  policy  as  the  subject  of  insurance,  was  kept  in  the  furnace 
building,  or  was  kept,  at  the  option  of  the  plaintiffs,  partly  in 
the  furnace  building,  and  partly  outside  said  building,  and  partly 
in  the  buildings  in  the  rear  of  Nos.  82  and  84  Eddy  Street,  occu- 
pied by  the  plaintiffs." 

The  counsel  for  the  defendants  having  also  argued  to  the  jury, 
from  a  comparison  of  the  value  of  the  property  of  the  kind  in- 
sured, as  stated  in  the  application  of  Hawes  &  Stanley  for  the 
original  policy  No.  281,  with  that  stated  in  the  preliminary  proofs 
of  loss  under  the  policy  sued,  that  the  latter  either  grossly  exag- 
gerated the  value  of  the  property  lost,  or  that  it  was  evident, 
from  the  large  increase  of  the  value  of  the  property  of  this  kind 
at  the  time  of  the  loss,  that  the  application  for  policy  No,  281, 
which,  as  to  value,  was  adopted  by  the  application  for  the  renewal 
policy  No.  619,  contained  a  misrepresentation  of  the  value  at  the 
time  of  effecting  the  policy  sued,  material  to  the  risk,  —  the  pre- 
siding judge  instructed  the  jury,  "  that  the  statement  in  the  ap- 
plication for  policy  No,  281,  as  to  the  value  of  the  property  then 
to  be  insured,  taken  in  connection  with  the  statements  in  the  ap- 
plications for  the  policies  412  and  619,  as  to  there  having  been 
no  alteration  in  or  about  the  property  insured  materially  affecting 
the  risk  since  the  last  application,  was  not  to  be  used  as  an  ad- 
mission or  statement  of  the  plaintiffs  as  to  the  value  of  the  prop- 
erty upon  which  insurance  was  effected  by  policy  No.  619." 

Under  these  instructions,  the  jury  returned  a  verdict  for  the 
pWntiffs  for  the  sum  of  $1,348.28,  the  value  of  the  property  lost. 
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not  exceeding  three  fourths  of  the  value  of  the  property  described 
in  the  plaintifiEs'  application,  and  also  specially  found,  that  it 
was  not  material  to  the  risk,  in  said  case,  whether  the  property 
described  in  the  policy  as  the  subject  of  insurance,  was  kept  in 
the  furnace  building,  or  whether  it  was  kept  partly  in  the. furnace 
building  and  partly  outside  of  said  building,  and  partly  in  other 
buildings  in  the  rear  of  Nos,  82  and  84  Eddy  Street,  occupied  by 
said  plaintiffs,  at  the  option  of  the  insured." 

The  defendants  now  moved  for  a  new  trial,  alleging  that  the 
above  instructions  were  erroneous. 

Ames,  C.  J.  We  are  all  satisfied  that  neither  of  the  causes 
alleged  by  the  defendants  in  their  motion  afford  them  ground  for 
a  new  trial.  Granting  that  policy  No.  281,  effected  by  Hawes 
&  Stanley  with  the  defendants,  by  reference  to  the  plan  on  the 
back  of  the  application,  described  the  property  to  be  insured  as 
all  contained  in  the  furnace  building,  yet  the  application  for  the 
renewal  policy  No.  412,  expressly  requests  that  the  policy  should 
read,  as  when  issued  it  did  read,  as  to  the  locality  of  the  property, 
"  situate  in  the  rear  of  82  and  84  Eddy  Street,  Providence,"  —  a 
description  far  more  inclusive,  and  covering,  as  we  construe  it, 
the  whole  premises  occupied  by  the  plaintiffs  in  their  business  as 
iron  founders.  The  rear  of  the  two  numbers  just  mentioned 
covered  those  premises,  whereas  the  furnace  building  was  properly 
in  the  rear  of  only  one  of  them.  Besides,  some  of  the  things  in- 
sured —  as  stock,  patterns,  and  flasks  —  must,  from  the  necessities 
of  the  business,  and  would  most  safely  be,  in  great  part,  and  so 
far  as  not  wanted  for  immediate  use,  elsewhere  than  in  the  fur- 
nace room  ;  and  construing  the  above  change  of  the  language  of 
the  renewed  policy,  as  applied  to  the  necessary  locality  of  the 
subjects  of  insurance,  we  cannot  doubt  that  it  was  the  understand- 
ing of  both  parties  to  the  contract,  that  this  wider  range  for  the 
locality  of  the  property  should  be  allowed  to  the  insured,  and 
should  describe  the  property  included  within  the  risk.  It  is  true, 
that  when  asked,  in  the  application  for  policy  No.  412,  "  Have 
any  alterations  been  made,  in  or  about  the  property  insured,  since 
your  last  application,  materially  affecting  the  risk  ?  If  so,  state 
what,"  the  insurers  reply  nothing  concerning  any  change  of  local- 
ity, but  merely  "  boiler  and  steam-engine  have  been  removed." 
Tliere  probably  had  been,  in  fact,  no  change  in  the  actual  locality 
of  the  property,  belonging  to  the  insured,  of  the  kind  mentioned, 
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since  the  date  of  their  last  policy  ;  the  change  being  rather  in  the 
policy  itself,  to  make  it  cover  idl  of  their  property  of  this  kind, 
\  wherever  it  might  chance  to  be  on  their  premises,  according  to 
the  necessities  or  conveniences  of  their  business;  instead  of  con- 
fining the  risk,  as  in  the  last  policy,  to  such  property  in  the  fur- 
nace building.  This,  too,  is  a  full  answer  to  the  objection,  that 
the  greater  inelusiveness  of  the  renewed  policy,  by  materially  in- 
creasing the  risk,  falsified  the  answer  to  the  question  in  the  re- 
newal application  relating  to  a  change  with  that  effect  in  or  about 
the  property  insured  ;  the  change  being,  not  in  the  property,  but 
in  the  policy  itself.  But,  if  this  were  not  so,  to  save  all  question 
on  this  head,  the  jury  have  specially  found,  that  it  was  not  ma- 
terial to  the  risk,  whether  the  property  insured  was  kept  in  the 
furnace  building,  or,  at  the  option  of  the  plaintiffs,  partly  in  that 
building  and  partly  outside  of  said  building,  and  partly  in  other 
buildings,  in  the  rear  of  Nos.  82  and  84  Eddy  Street,  occupied  by 
ihe  plaintiffs.  The  policy  sued.  No.  619,  issued  to  the  plaintiffs, 
is  in  renevvral  of  policy  No.  412,  issued  to  Hawes  &  Stanley; 
Ihey  having,  in  the  mean  time,  been  incorporated  by  the  name  of 
"The  Eddy  Street  Iron  Foundry."  It  pursues  the  same  lan- 
guage, describing  the  locality  of  the  property  to  be  insured  in  the 
same  words  as  the  next  preceding  policy,  and  is  free  from  all  sus- 
picion, looking  at  the  answer  of  the  insured  to  the  above  question 
as  to  change  in  or  about  the  property  to  be  insured ;  inasmuch, 
as  it  is  not  pretended  that  there  was  any  change,  either  of  prop- 
erty or  policy,  materially  affecting  the  risk  or  otherwise,  "  since 
the  date  of  the  last  application.** 

The  other  cause  for  a  new  trial,  alleged  in  the  motion,  that  the 
presiding  judge  excluded  the  statement  in  policy  No.  281,  as  to 
the  value  of  the  property  by  that  policy  insured,  as  evidence  of 
the  value  of  the  property  insured  upon  the  second  renewal  pol- 
icy, No.  619,  upon  which  the  action  was  brought,  is  equally 
groundless  as  such  cause.  As  we  have  seen,  the  two  latter  poli- 
cies were  changed,  as  to  the  description  of  the  locality  of  the 
property  to  be  insured,  for  the  express  purpose  of  covering  more 
property  than  was  kept  in  the  furnace  building.  Between  the 
dates  of  the  first  policy  and  of  the  first  of  the  two  last,  the  en- 
gine and  boiler  had  been  removed,  and  ceased  to  form  a  part  of 
the  property  insured.  Accordingly,  the  same  amount  of  insur- 
ance, $1,500,  was  distributed  differently  between  the  subjects  of 
VOL.  nr.  80 
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insurance  in  the  two  last  policies,  from  what  it  had  been  in  the 
first.  Thus,  in  policy  No.  281,  the  amount  insured  on  tools, 
flasks,  machinery,  fixtures,  and  cupola,"  was  $750 ;  whereas,  in 
the  two  last  policies,  this  amount  was  insured  on  tools  and 
flasks  "  alone.  In  the  first,  $600  was  insured  on  patterns  and 
steam-engine ; "  whereas,  in  the  two  last,  the  same  amount  was 
insured  on  fixtures,  cupola,  and  patterns."  This  change  of  dis- 
tribution points  to  change  in  the  value  of  the  difEerent  subjects  of 
insurance,  if,  indeed,  this  latter  change  were  not  necessarily  to  be 
implied  from  the  nature  of  the  plaintiffs'  business,  and  of  the  sub- 
jects of  their  insurance.  Under  such  circi^mstances,  how  can  it 
be  imagined  that  the  plaintiffs  adopted,  or  were  supposed  by  the 
defendants  to  adopt,  in  the  policy  sued,  which  contains  no  state- 
ment of  the  value  of  the  property  insured,  the  statement  of  values 
given  in  policy  No.  281,  effected  by  Hawes  &  Stanley  two 
years  before  ?  —  the  same  values  to  be  applied  to  different  prop- 
erty, and  described,  that  the  policy  might  embrace  more  property, 
as  situated  anywhere  on  the  premises  of  the  plaintiffs  in  the  rear 
of  Nos.  82  and  84  Eddy  Street,  and  not  confined  in  locality,  as 
under  the  original  policy,  to  their  furnace  building  ?  It  is  plain, 
therefore,  that  the  plaintiffs  did  not  adopt,  and  could  not  have 
been  supposed  by  the  defendants  to  have  adopted,  in  their  renewal 
policy,  now  sued,  the  statement  of  values  in  the  original  policy  of 
Hawes  &  Stanley ;  and  in  every  view,  and  for  every  purpose, 
that  this  statement  was  no  evidence  against  them  of  the  value  of 
their  property  insured;  either  at  the  date  of  their  policy,  or  at  the 
time  of  the  loss. 

This  motion  must  be  denied,  with  costs,  and  judgment  be  en- 
tered upon  the  verdict. 
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Hub  clause  in  a  policy  of  insnrance  against  fire,  other  insurances  permitted  without  no- 
tice until  required,"  applies  to  insurance  already  existing  on  the  property,  notwithstanding 
that  the  policy  provides  that "  in  case  the  assured  shall  have  already  any  other  insnrance 
•gainst  loss  by  fire  on  the  property  hereby  insured,  not  notified  to  this  company  and  men- 
tioned in  or  indorsed  upon  this  policy,**  the  policy  shall  be  void  and  of  no  effect. 

A  policy  of  insurance  on  goods  in  the  brick  building  situate  on  Main  Street,  in  C,  known 
a»  D.  &  Co.*s  Car  Factory,**  covers  goods  in  a  building  erected  as  a  wing  against  the 

1  IS  Gray,  265. 


Digitized  by 


Blake  v.  Exchange  Mutual  Ins.  Co.  12  Gray,  265.  307 


Other  Insurance.  —  What  Policy  covers.  —  Preliminary  Proofs.  —  Application,  etc 


rear  wall  of  D.  &  Cc's  car  factory  on  Main  Street,  with  an  opening  through  the  wall  of 
leas  than  three  feet  square,  nsually  closed  by  an  iron  door,  if  both  wing  and  main  building 
are  used  for  manufacturing  cars  and  known  as    D.  &  Co.'s  car  factory. 

If  after  the  preliminary  proofs  of  a  loss  by  fire  under  a  policy  of  insurance,  the  officers  of 
an  insurance  company  visit  the  premises  and  converse  with  the  insured  and  make  no 
reference  to  the  preliminary  proofs,  or  raise  any  objection  to  them,  while  any  defect 
therein  may  be  remedied,  and  refuse  to  pay  on  other  and  distinct  grounds,  the  insurance 
company  will  be  estopped  to  set  up  any  defect  in  the  preliminary  proof,  although  the 
conditions  made  part  of  the  policy  give  explicit  directions  about  proofs  of  loss,  and  the 
policy  providea  that  no  condition,  stipulation,  covenant,  or  clause  in  the  policy  shall  be 
altered,  annulled,  or  waived,  except  by  writing  indorsed  on  or  annexed  to  the  policy,  and 
signed  by  the  president  or  secretary. 

A  policy  of  insurance  expressed  to  be  issued  on  property  described  in  a  certain  application, 
**  which  is  hereby  declared  to  be  a  part  of  this  policy  and  a  warranty  on  the  part  of  the 
sssnred,  and  to  be  "  made  and  accepted  in  reference  to  the  written  and  printed  applica- 
cation  whereon  it  is  issued,*'  is  not  void,  if  there  was  no  written  application  ever  made ; 
nor  if  issued  upon  a  defective  application,  if  that  application  was  correct  so  far  as  it 
went 

Where  property  covered  by  several  policies  of  insurance  is  destroyed,  the  proportion  of  its 
value  to  be  paid  by  one  underwriter  is  that  which  the  amount  of  his  policy  bears  to  the 
amount  of  all  the  insurance  thereon  ;  although  some  of  the  policies  cover  other  property 
in  addition  to  thia. 

Action  op  contbaot  upon  a  policy  of  insurance  against  fire, 
made  to  the  plaintiff  for  one  year  from  the  11th  of  October,  18S3, 
"  on  the  following  property,  as  described  in  application  and  sur- 
vey No.  726,  which  is  hereby  declared  to  be  a  part  of  this  policy 
and  a  warranty  on  the  part  of  the  aforesaid,  namely,  $1,500  on 
stock  of  lumber,  consisting  of  black  walnut,  mahogany,  and  other 
wood,  in  plank,  board,  and  joist,  contained  in  the  second  and  attic 
stories  of  the  brick  building  situate  on  Main  Street,  in  Cambridge- 
port,  Mass.,  known  as  Davenport  &  Co.'s  car  factory,  and  in  the 
yard  and  shed  attached  to  the  same ;  other  insurance  permitted 
without  notice  until  required ; "  any  loss  or  damage  "  to  be  paid 
vrithin  ninety  days  after  notice,  proof,  and  adjustment  thereof,  in 
conformity  to  the  conditions  annexed  to  this  policy  ;  "  and  pro- 
vided, that  in  case  the  assured  shall  have  already  any  other  in- 
surance against  loss  by  fire  on  the  property  hereby  insured,  not 
notified  to  this  company  and  mentioned  in  or  indorsed  upon  this 
poUcy,  then  this  insurance  shall  be  void  and  of  no  effect ;  and  the 
assured  hereby  covenants  and  engages  that  the  representation 
given  in  the  application  for  this  insurance  is  a  warranty  on  the 
part  of  the  insured,  and  contains  a  just,  full,  and  true  exposition 
of  all  the  facts  and  circumstances  in  regard  to  the  condition,  situ- 
ation, and  value  of  the  property  insured ;  and  that  if  any  fact 
or  circumstance  shall  not  have  been  fairly  represented,  or  if  the 
said  assured  or  his  assigns  shall  hereafter  make  any  other  insurance 
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on  the  same  property  and  shall  not  give  immediate  notice  thereof 
to  the  secretary,  and  have  the  same  indorsed  on  this  instrument, 
or  otherwise  acknowledged  by  him  in  writing,  then  this  poUcy 
shall  cease  and  be  of  no  effect."  It  is  also  declared  that  this 
policy  is  made  and  accepted  in  reference  to  the  written  and 
printed  application  whereon  it  is  issued,  and  also  to  the  conditions 
hereto  annexed,  which  are  hereby  made  a  part  of  this  policy,  and 
to  be  used  and  resorted  to  in  order  to  explain  the  rights  and  obli- 
gations of  the  parties  hereto,  in  all  cases  not  herein  otherwise 
specially  provided  for.  And  it  is  also  agreed  and  declared  by  the 
parties  aforesaid,  that  no  condition,  stipulation,  covenant,  or  clause 
herein  before  contained  shall  be  altered,  annulled,  or  waived,  or 
any  clause  added  to  these  presents,  except  by  writing  indorsed 
hereon  or  annexed  hereto,  by  the  president  or  secretary,  with 
their  signatures  affixed  thereto." 

On  the  third  page  of  the  policy  were  printed  "  conditions  of  in- 
surance," the  first  of  which  provided  that  "  applications  for  in- 
surance on  property  shall  specify  the  construction  and  material  of 
the  building  to  be  insured,  or  containing  the  property  to  be  in- 
sured ;  by  whom  occupied,  whether  as  a  private  dwelling  or  how 
otherwise ;  its  situation  with  regard  to  contiguous  buildings,  and 
their  constructions  or  materials;  whether  any  manufacturing  is 
carried  on  within  or  about  it ;  and  such  description  or  specifica- 
tion shall  be  deemed  a  part  of  this  policy,  and  a  warranty  on  the 
part  of  the  insured ; "  and  the  twelfth  condition  required  persons 
sustaining  loss  by  fire  and  claiming  indemnity  under  this  policy  • 
to  give  notice  and  proofs  of  loss  as  therein  particularly  directed. 

At  the  trial  in  the  superior  court  of  Suffolk,  at  March  term, 
1857,  before  Nash,  J.,  the  plaintiff  testified  that  when  this  policy 
was  issued  he  had  three  other  policies  of  insurance ;  one  from  the 
Mechanics'  Insurance  Company,  for  $1,500,  on  the  same  property 
as  this,  and  two  from  the  Harmony  and  Lafarge  Insurance  Com- 
panies, each  for  $2,000,  on  the  same  property,  and  also  on  manu- 
factured stock.  The  judge  ruled  that  the  clause  vmtten  in  the 
policy,  "  other  insurance  permitted  without  notice  until  required," 
embraced  existing  as  well  as  future  insurance  on  the  same  prop- 
erty. 

The  plaintiff  introduced  evidence  tending  to  show  that  origi- 
nally a  long  brick  building  stood  lengthwise  by  Main  Street,  in 
Cambridgeport,  and  was  used  by  Davenport  &  Co.  as  a  car  fac- 
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tory ;  that  two  wings,  one  at  each  end,  were  bailt  ags^inst  its  back 
wall,  which  was  not  taken  down,  but  was  the  common  wall  of  the 
main  building  and  the  wings ;  that  the  property  insured  was  in 
the  east  wing,  which  communicated  with  the  main  building  by 
an  opening,  having  an  iron  door,  three  by  two  and  a  half  feet, 
three  feet  above  the  floor,  and  constantly  kept  shut;  and  that  the 
lower  story  of  this  wing  and  the  other  wing  were  used  by  Daven- 
port &  Co.  for  part  of  the  work  of  their  car  factory,  and  a  part  of 
the  plaintiff's  work  was  done  in  the  main  building.  The  judge, 
against  the  defendants'  objection,  allowed  the  plaintiff  to  show, 
as  matter  of  local  designation,  what  structure  was  named  and 
known  as  Davenport  &  Co.'s  car  factory;  and  instructed  the  jury, 
that  if  the  wings  and  main  building  were  so  connected  by  a  wall 
and  door,  and  were  all  used  in  the  business  of  manufacturing  cars, 
and  part  of  the  wing,  in  which  the  plaintiff's  property  was,  con- 
tained at  the  time  of  the  fire  cars  in  the  process  of  manufacture, 
and  the  motive  power  of  the  whole  structure  came  from  one 
scarce,  and  the  front  and  wings,  as  a  whole,  were  known  as 

Davenport  &  Co.'s  car  factory,"  then,  notwithstanding  the  sep- 
arating wall,  small  opening  for  communication,  distinct  roofs,  dis- 
tinct entrances,  and  the  fact  that  the  wings  did  not  touch  Main 
Street,  the  plaintiff's  property,  if  in  the  wing,  was  **  in'  the  brick 
building  situate  on  Main  Street,  known  as  Davenport  &  Co.'s  car 
factory,"  and  the  description  in  the  policy  was  correct. 

The  plaintiff  proved  that  the  property  was  destroyed  by  fire 
on  the  21st  of  January,  1856,  and  put  in  evidence  certain  notices 
and  preliminary  proofe  sent  by  him  to  the  defendants,  which  the 
judge  ruled  were  insufficient  to  comply  with  the  terms  of  the 
policy.  After  the  introduction  of  evidence  tending  to  prove  the 
facts  assumed  in  the  following  instructions,  the  judge  instructed 
the  jury,  that  the  preliminary  proofs  could  be  waived,  or  the  de- 
fendants estopped  to  avail  themselves  of  defects  in  them  other- 
wise than  in  writing  indorsed  on  or  annexed  to  the  policy ;  that 
if  the  by-laws  and  conditions  of  insurance  required  certain  pre- 
liminary proofs  and  notices  to  be  given  in  a  certain  manner,  and 
with  certain  particulars  and  details,  and  certain  preliminary  proo& 
and  notices  were  given,  not  containing  all  the  formal  requisites, 
and,  after  receiving  such  proofs  and  notices,  the  defendants'  pres- 
ident and  secretary  examined  the  premises,  and  had  interviews 
with  the  plaintiff,  before  the  expiration  of  the  time  for  giving 
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said  notices,  and  neither  they  then,  nor  the  defendants  afterwards, 
made  any  objection  to  the  form  or  sufficiency  of  the  preliminary 
proofs  while  any  defects  therein  might  have  been  remedied,  and 
put  their  refusal  to  pay  on  other  and  distinct  grounds,  then  such 
conduct  might  be  considered  a  wcdver  of  any  defects  in  the  pre- 
liminary proofs,  or  so  far  an  estoppel  that  the  defendants  should 
not  be  allowed  to  avail  themselves  thereof,  notwithstanding  the 
provisions  of  the  policy. 

The  defendants,  upon  notice  &om  the  plaintiff  to  produce  any 
written  application  for  the  insurance  in  question,  which  might  be 
in  their  possession,  produced  a  memorandum  made  by  the  defend- 
ants' agent,  to  whom  the  plaintiff  had  applied  for  insurance,  as 
to  insurance  being  wanted.  The  plaintiff  testified  that  he  had 
no  recollection  of  having  signed  or  authorized  any  one  to  sign  any 
written  application  or  statement ;  and  declined  to  put  in  this 
memorandum ;  and  offered  no  further  evidence  that  there  was  no 
application,  or  that  he  complied  with  his  statements  in  an  appli- 
cation. The  defendants  requested  the  judge  to  rule  that  inas- 
much as  the  policy  referred  to  and  specified  an  application,  and 
made  it  a  part  of  the  policy  and  a  warranty  on  the  part  of  the 
assured,  it  was  necessary  for  the  plaintiff,  in  order  to  recover,  to 
put  such  application  in  evidence,  and  offer  some  evidence  of  com- 
pliance with  the  warranties  therein  contained,  and  the  plaintiff, 
having  failed  to  do  so,  could  not  recover  ;  and  also  that  if  no  ap- 
plication was  ever  filed  in  accordance  with  the  terms  of  the  policy, 
the  policy  was  void  and  of  no  effect.  But  the  judge  declined  to 
order  a  nonsuit ;  and  ruled  that  the  plaintiff  must  prove  literal 
compliance  with  all  warranties,  or  stipulations  made  warranties, 
appearing  in  the  case  ;  but  that  the  provision  for  an  application 
in  writing  was  a  provision  for  the  benefit  of  the  defendants,  whidi 
they  might  waive  and  issue  a  policy  without  an  application  ;  and 
that  the  contract  of  insurance  was  not  necessarily  void,  although 
there  was  no  application,  notwithstanding  the  reference  to  one  in 
the  policy.  The  defendants  then,  not  waiving  any  exception  to 
this  ruling,  put  in  evidence  the  memorandum  sent  to  them,  and 
introduced  evidence  tending  to  show  that  it  did  not  correctly  and 
fully  describe  the  property,  and  that  its  warranties  were  not  com- 
plied with ;  and  the  judge  instructed  .the  jury  that  if  this  paper 
was  forwarded  by  the  plaintiff's  agent  as  ground  or  memorandum 
upon  which  the  policy  was  to  issue,  and  did  issue,  it  was  substan- 
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tially  an  application,  so  that  its  statements,  representations,  and 
descriptions  must  be  literally  complied  with. 

The  defendants  contended  that  the  plaintiff  could  recover  only 
that  proportion  of  the  value  of  the  property  insured  which  the 
amount  of  their  policy  bore  to  the  whole  amount  of  insurance  on 
the  property.  And  the  judge  so  ruled  as  to  all  the  insurance 
except  the  policies  of  the  Harmony  and  Lafarge  Insurance  Com* 
panics ;  and  as  to  them,  ruled  that  they  could  not  be  included 
in  making  the  computation,  because  they  covered  other  property 
than  that  included  in  the  defendants'  policy.  The  jury  returned 
a  verdict  for  the  plaintiff  accordingly,  and  the  defendants  alleged 
exceptions. 

Thokajs,  J.  1.  That  the  clause  of  the  policy,  "  other  insur- 
ance permitted  without  notice  until  required,"  relates  to  and 
covers  insurance  existing  at  the  date  of  the  policy,  as  well  as  in- 
surance subsequently  effected,  is  settled  by  the  recent  case  of 
Kimball  v.  Howard  Fire  Ins.  Co.  8  Gray,  83.^ 

2.  The  evidence  to  show,  as  matter  of  fact,  what  structure  was 
known  as  the  Davenport  &  Co.  car  factory,  was  clearly  compe- 
tent. White  V.  Muttial  Fire  Ins.  Oo.  8  Gray,  566.2  And  the 
coftitruction  given  to  the  policy  by  the  presiding  judge,  in  the 
lignt  of  the  extrinsic  evidence,  was  correct. 

8.  The  question  as  to  the  waiver  of  any  defects  in  the  plain* 
tiff's  notice  and  proofs  of  loss  is  one  of  more  diflBculty.  There 
can  be  no  doubt  that  the  conduct  of  the  defendants  would  amount 
to  a  waiver,  except  for  the  last  clause  in  the  policy,  by  which  it 
is  agreed  and  declared  by  the  parties  aforesaid,  that  no  condi- 
tion, stipulation,  covenant,  or  clause  herein  before  contained  shall 
be  altered,  annulled,  or  waived,  or  any  clause  added  to  these  pres- 
ents, except  by  writing  indorsed  hereon  or  annexed  hereto  by 
the  president  or  secretary,  with  their  signatures  affixed  thereto." 
There  is  a  previous  provision  that  in  case  of  loss  the  money  is 
"  to  be  paid  within  ninety  days  after  notice,  proof,  and  adjust- 
ment thereof,  in  conformity  to  the  conditions  annexed  to  the  pol- 
icy." The  provisions  for  notice  and  proofs  of  loss  are  contained 
in  the  twelfth  of  the  by-laws.  The  entire  by-laws  are  printed 
under  the  heading  "  Conditions  of  insurance."  The  policy  is  de- 
clared to  be  made  and  accepted  in  reference  to  the  conditions 
thereto  annexed,  which  are  made  part  of  the  policy.  How  far 
the  provisions  as  to  the  form  of  the  notice  and  proofs  of  loss,  after 


1  Axle,  p.  176. 


>  AnU,  p.  316. 


312   Blake  v.  Exchangb  Mutxtal  Ins.  Co.  12  Gray,  265. 


Other  Insurance.  —  What  Policj  covers. — Preliminarj  Proofs.  —  Application,  etc 

a  valid  contract  has  been  made  and  a  loss  taken  place  under  it, 
can  be  r^arded  as  conditions  of  the  contract  itself,  it  is  not  nec- 
essary to  determine,  nor  whether  their  being  classed  ander  the 
designation  of  conditions  of  insurance  could  change  the  nature 
and  pui'pose  of  the  stipulations  themselves ;  for  it  seems  to  us 
that  the  question  is  not  as  to  the  provisions  of  the  contract,  but 
as  to  tlie  performance  of  the  provisions.  The  plaintiff  is  not 
seeking  to  set  up  a  contract  from  which  a  material  provision  has 
been  omitted  by  the  oral  consent  of  the  officers  of  the  company. 
The  policy  contained  the  usual  provisions  as  to  notice  and  proofs 
of  loss.  Upon  the  happening  of  the  loss,  the  plaintiffs  sent  to 
the  defendants  certain  notices  and  proofs  in  pursuance  of  the 
requisition  of  the  by-laws  upon  the  subject.  If  the  notices  were 
defective,  good  faith  on  the  part  of  the  underwriters  required 
them  to  give  notice  to  the  insured.  If  they  failed  to  do  so ;  if 
they  proceeded  to  negotiate  with  the  plaintiff  without  adverting 
to  the  defects ;  if,  still  further,  they  put  their  refusal  to  pay  on 
other  and  distinct  grounds,  they  are,  upon  familiar  principles  of 
law,  estopped  to  set  up  and  rely  upon  the  defective  notices ;  the 
law  assumes  that  the  notices  were  correct,  and  will  not  listen  to 
the  defendant  when  he  seeks  to  show  the  contrary.  Vbs  v.  Rob- 
inson^  9  Johns.  192;  JEkna  Fire  Ins:  Co.  v.  Ti/ler^  16  Wend. 
401  ;i  ffeath  v.  Franklin  Ins.  Co.  1  Cush.  257;*  Clark  v.  New 
England  Mutual  Fire  Ins.  Co.  6  Cush.  842.^  If  the  plaintiff 
relied  upon  any  exemption  from  the  obligations  of  the  policy,  or 
any  modification  of  them  by  the  agents  or  officers  of  the  com- 
pany, or  any  addition,  he  must  show  such  exemption,  modifica- 
tion, or  addition,  by  indorsement  upon  the  policy.  But  the  ques- 
tion whether  a  stipulation  as  to  notice  and  proofs  of  loss  has  been 
fulfilled,  or  whether  the  defendant  is  in  a  condition  to  be  heard 
upon  that  question,  must  be  tested  by  the  ordinary  rules  of  law. 
There  is  a  time  when  objections  in  matters  of  form  must  be 
taken.  If  they  are  not  then  made,  they  never  can  be  made. 
The  law  does  not  say  the  procedure  was  perfect,  but  that  the 
question  is  not  open.  The  adherence  to  and  liberal  application 
of  this  principle  are  necessary  to  the  maintenance  of  good  faith 
and  fair  dealing  in  judicial  proceedings. 

4.  The  questions  made  as  to  the  application  are  of  less  diffi- 
culty. There  is  nothing  in  the  policy  or  in  the  conditions  at- 
tached to  it,  which  makes  an  application  in  writing  by  the  plain- 

1  Ante,  vol.  1,  p.  576.         >  Ant^,  toI.  2,  p.  634.         •  Ante,  vol.  3,  p.  131. 
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tiff  essential  to  the  validity  of  the  contract.  If  the  underwriters 
chose  to  issue  a  policy  without  such  application,  or  with  an  appli- 
cation defective  but  true  as  far  as  it  went,  they  must  be  held  to 
have  waived  the  want  of  the  application  or  its  defects.  Hiall  v. 
People*$  In9,  Co.  6  Gray,  185 ;  Liberty  Hall  Association  v.  Hinh 
iatonic  Mutual  Fire  Ins.  Co.  7  Gray,  261. 

5.  The  court  erred  in  instructing  the  jury  that  no  abatement 
of  the  amount  to  be  recovered  of  the  defendants  could  be  made 
on  account  of  the  Harmony  and  Lafarge  policies,  because  those 
policies  covered  other  property  besides  that  covered  by  the  defend- 
ants' policy.  We  think  those  policies,  though  covering  manu- 
factured as  well  as  unmanufactured  stock,  must  sustain  theii 
proportion  of  the  loss.  The  rule  of  adjustment  will  be  this: 
Ascertain  the  stock  covered  by  the  policies  at  the  time  of  the 
loss,  manufactured  and  unmanufactured.  Ascertain  the  amount 
of  the  manufactured  and  of  the  unmanufactured  separately. 
Then  as  the  value  of  the  entire  stock  is  to  the  sum  insured,  so 
would  be  the  amount  of  the  unmanufactured  to  the  result  sought. 
For  example  :  The  entire  stock  is,  say  $2,100.  Of  this  the  man- 
ufactured is  $1,500  ;  the  unmanufactured  $600.  The  amount  in- 
sured on  both  is  $700.  As  $21,000  is  to  $700,  so  is  $600  to  the 
answer. 

If  the  parties  cannot  agree  upon  the  amount,  or  upon  an  as-* 
sessor  to  fix  it,  the  case  must  go  to  a  new  trial,  limited  to  the 
question  of  damages  only.  Exceptions  sustained. 


Mann  &  Hobson  vs.  Western  Assurance  Co.^  (Queen's 
Bench,  Upper  Canada,  Michaelmas  Term,  1858.)    Notice  of  Loss* 

One  of  the  conditions  in  a  policy  reqaired  that  the  assured  should  give  immediate  notice 
of  any  loss  or  damage  by  fire,  within  fourteen  days,  to  the  agent  of  the  company/'  and 
as  soon  after  as  possible  should  deliver  in  a  particular  account  of  such  loss  or  damage, 
signed  with  their  own  hands  and  verified  by  their  oath  or  aflflrmation,  and  should  also 
declare  on  oath  or  affirmation  ....  in  what  manner  the  buildings  were  occupied  at  the 
time  of  the  loes,  and  who  were  the  occupants.  That  they  should  also  produce  a  certificate 
under  the  hand  and  seal  of  a  magistrate  most  contiguous  to  the  place  of  the  fire,  that  he 
btd  examined  the  circumstances,  and  believed  the  claimant  had,  without  fraud,  sus- 
tained loss  to  the  amount  which  the  magistrate  should  certify;  and  until  such  proofs, 
declarations,  and  certificates  were  produced,  the  loss  should  not  be  payable. 

A  fire  occurred  on  the  3d  of  July;  on  the  7th,  one  of  the  plaintiffs  signed  a  written  notice 
to  defendants,  stating  the  destruction  of  the  mill ;  that  its  whole  value  was  $2,400,  and 
that  there  was  no  other  insurance;  at  the  foot  of  which  was  a  certificate,  under  the  hand 
and  seal  of  a  J.  P.,  stating  that  he  had  examined  several  persons  on  oath  in  the  matter, 
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&c.,  and  that  he  believed  the  aMored  had,  without  fraad,  sustained  loss  bjr  the  fire  to 
the  amount  of  his  insurance  and  over.** 
On  the  10th  one  of  the  plaintiffs  received  a  note  from  defendants'  agent,  to  saj  that  the 
papers  sent  were  not  in  compliance  with  the  policy;  and  on  the  20th,  the  following 
notice  was  sent  to  him,  signed  by  the  plaintiffs:  (jentlemen,  —  We  hereby  notify  yon 
that  a  fire  occurred  on  our  premises  on  the  night  of  the  8d  of  July,  by  which  the  follow- 
ing property  was  destroyed:  to  wit,  a  saw-mill,  whole  value  $2,400.  We  have  not  had 
any  other  insurance  effected  on  said  saw-mill.  The  above  named  sum  is  the  whole  value  of 
the  subject  insured.  The  property  is  owned  by  us.  The  building  was  used  as  a  saw-mill 
only,"  &c.  (adding  a  short  statement  of  tlie  circumstances  attending  the  fire).  At  the 
foot  was  written,  "  Sworn  and  affirmed  before  me,  at  Gait,  this  14th  of  July,  1858. 
(Signed)  Theophilus  Sampson,  J.  P. ; "  and  underneath  the  same  justice  certified  that 
he  had  made  inquiries,  and  believed  the  facts  set  forth,  and  that  the  plaintifb  had,  with- 
out fraud,  sustained  loss  to  the  amount  therein  mentioned.  This  was  not  onder  hit 
seal. 

The  defendants,  by  their  plea,  denied  the  loss,  in  the  usual  form,  and  under  It  desired  to 
show  that  the  building  had  been  designedly  set  fire  to.  Betd^  that  this  evidence  was 
rightly  rejected,  and  that  an  application  to  add  such  a  plea  at  the  trial  was  properly  re- 
fused. 

Held,  cUtOf  McLean,  J.,  dissenting,  that  the  plaintiffs  could  not  recover,  for  the  condition 
of  the  policy  above  mentioned  had  not  been  complied  with. 

As  to  the  particular  objections  taken :  Held^  1.  That  the  certificate  and  affidavit  were  in 
time;  and  that  it  was  unnecessary  that  the  notice  or  affidavit  should  be  given  or  made 
by  all  the  owners  of  the  property  insured.  Semhle^  that  a  notice  given  within  fourteen 
days  would  be  sufficient 

Per  RoBiNSOK,  C.  J.,  that  the  paper  sent  on  the  20th  was  insufficient,  for  it  conld  not  be 
treated  as  an  affidavit  of  the  truth  of  the  statements  as  to  the  loss,  or  of  anything  man 
than  that  the  notice  was  given.  Burns,  J.,  dubitante;  but  Ae2i,  that  the  omission  to 
state  what  persons  occupied  the  building  at  the  time  of  the  loss  was  fatal. 

8.  SemhUj  that  the  defect  in  the  jurat,  in  not  stating  which  of  the  plaintiffs  were  sworn 
and  which  affirmed,  would  not  have  been  fatal. 

4.  That  both  certificates  were  insufficient,  for  not  stating  specifically  the  amount  of  the 
loss;  and  the  second  certificate  for  want  of  a  seal. 

ICahn  &  HoBsoN  w.  Western  Assubakcb  Co. 
(19  Up.  Can.  Q.  B.  314.) 

The  plainti£&  brought  an  action  against  court  to  be  insufficient,  and  a  nonsuit  was 
these  defendants  on  a  policy  of  insurance,  entered.  The  plaintiff^  then,  about  eleven 
which  provided  that  the  assured  should  months  after  the  fire,  furnished  a  new 
"  give  immediate  notice  of  any  loss  or  and  sufficient  affidavit  and  certificate,  and 
damage  by  fire  within 'fourteen  days,  to  brought  another  action,  in  which  the  de- 
the  agent  of  the  company,"  &c.,  &c.,  and,  fendants  pleaded  that  the  plaintiffis  did 
"as  soon  after  as  possible,"  should  deliver  not,  as  soon  after  the  fire  as  possible, 
in  a  particular  account  of  such  loss  or  deliver  these  papers.  It  appeared  that 
damage,  signed  with  their  own  hands,  and  when  the  first  papers  were  f^omished  de- 
verified  by  their  oath  or  affirmation ; .  .  . .  fendants  objected  to  their  sufficiency,  and 
that  they  should  also  make  a  declaration  that  others  were  a  few  days  after  deliv- 
and  produce  certain  certificates  specified ;  ered,  to  which  it  was  not  shown  that  the 
and  that  until  such  proofs,  declarations,  plaintiffs  were  notified  of  any  objection 
and  certificates  were  produced,  the  loss  until  the  first  trial.  Held,  that  the  words 
should  not  be  payable.  "  as  soon  as  possible  "  must  be  construed 

At  the  trial  the  notice  required  was  to  mean  within  a  reasonable  time  under 

proved,  but  the  certificate  and  affidavit  the  circumstances;  and  Bums,  J.,  dis- 

produced  were  afterwards  held  by  the  senting,  that  it  was  properly  left  to  the 
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juij  to  saj  whether,  considering  all  the 
facts,  the  defendants  had  complied  with 
the  condition  by  farnishing  the  second  set 
of  papers,  and  was  not  a  qaestion  of  law 
upon  which  the  jndge  should  hare  de- 
cUtod. 

The  plaintiA,  while  in  partnership, 
had  purchased  the  land,  on  which  thej 
afterwards  bnilt  the  mill  in  question, 
which  was  burned,  from  one  A.,  who 
held  their  bond  for  the  balance  of  pur- 
chase monej.  Before  the  fire  they  dis* 
sohred  partnership  bj  a  deed,  in  which  it 


was  agreed  that  Mann  should  wind  up 
the  business,  and  should  hold  **  the  mill 
property "  for  his  own  use,  but  no  regu- 
lar conveyance  of  it  had  been  executed. 
Held,  that  Hobeon  had  sufficient  interest 
to  enable  him  to  join  in  suing  on  the  pol- 
icy. 

Held,  aUo,  that  the  affidavit  and  magis- 
trate's certificate  last  furnished  were  suf- 
ficient, though  Mann,  who  alone  made 
the  affidavit,  was  described  as  solely  in- 
terested in  the  property,  and  the  certifi- 
cate stated  the  loss  as  hisonly. 


McKenzie  et  aL  vs,  Vansickles  et  al.  Times  and  Beacon 
Insurance  Co.  garnishees.^  (Queen's  Bench,  Upper  Canada,  Mich- 
aelmas Term,  1858.)    Alteration.  —  Pleading. 

In  an  action  on  a  policy  of  insurance,  defendants  pleaded  a  communication  opened  between 
the  building  where  Uie  goods  insured  were  and  the  building  adjoining,  without  notice  to 
them,  contrary  to  one  of  the  conditions  of  the  policy.  At  the  trial  it  appeared  that  they 
had  misdescribed  the  alteration  on  which  they  intended  to  rely,  but  it  was  also  shown 
that  such  alteration  had  not  in  any  way  caused  or  contributed  to  the  fire.  Beid,  that 
under  these  circumstances  an  amendment  of  the  plea  was  properly  refused. 


McLachlan  vs.  -ZEtna  Insubancb  Co.^  (Supreme  Court, 
New  Brunswick,  Michaelmas  Term,  1858.  Other  Insurance.  —  Is- 
suance of  Policy. 

One  of  the  conditions  of  a  policy  of  insurance  was,  that  if  the  assured  should  have  any 
other  Insurance  on  the  property,  not  notified  to  the  insurers  and  indorsed  on  the  policy, 
the  bturance  should  be  void.  At  the  time  of  insuring  his  house  with  the  defendants, 
the  pUintiff  had  an  insurance  thereon  in  the  name  of  M.,  in  an  office  in  the  State  of 
Maine.  Held,  that  as  by  the  law  of  this  country,  neither  the  plaintiff  nor  M.  could  re- 
cover on  that  policy,  the  defendants,  in  order  to  avoid  their  policy  for  want  of  notice  of 
the  previous  insurance,  should  have  shown  that  by  the  law  of  Maine  the  plaintiff  could 
recover  on  the  policy  effected  by  M. 

The  business  of  an  insurance  company  was  managed  by  an  agent  residing  in  St.  John,  to 
whom  applications  for  insurance  in  other  parts  of  the  Province  were  made  through 
brokers.  Held  (per  RrrcHiE,  J.),  that  a  policy  was  issued  when  the  agent  forwarded  it 
to  the  broker  for  delivery. 

Notice  of  a  prior  insurance  to  an  insurance  broker  is  not  noMce  to  the  company. 


Chaffee  vs.  Cattaraugus  County  Mutual  Insubange 
Co.*  (Court  of  Appeals,  New  York,  December,  1858.  Mepos- 
ures  within  ten  Hods. 

The  application  for  insurance  in  this  case  contained  the  interrogatory,  Relative  situation 
ss  to  other  buildings;  distance  from  each  within  ten  rods;  for  what  purpose  occupied?  " 
Seldf  that  this  question  called  for  all  the  buildings  within  ten  rods  and  their  several  dis- 
tances from  the  building  proposed  for  insurance. 
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The  answer  to  this  qaestion  oontaioed  the  names  of  various  buildings  within  ten  rods,  with 
their  respective  distanoes  from  the  building  insured,  and  closed  with  the  statement,  All 
exposures  within  ten  rods  are  mentioned.''  ffeid^  that  giving  the  language  a  fair,  natu- 
ral construction,  it  asserted  that  the  buildings  named  were  all  the  buildings  within  tea 
rods,  and  not  merely  all  the  exposures  "  in  the  sense  of  such  as  increased  the  risk. 
And  the  application  being  made  part  of  the  contract,  held,  that  the  answer  being  imtnie, 
the  policy  was  avoided. 


Beown  v8.  Cattabaugus  County  Mutual  Insurance  Co.^ 
(Court  of  Appeals,  New  York,  Decemberi  1858.)  Renewal  of  Pol' 
icy,  —  Other  Imurance, 

Evidence  held  inadmissible  by  Strong,  J.,  to  prove  the  knowledge  of  the  defendanft 
agent  of  certain  facts  wrongly  stated  in  the  application,  on  the  ground  that  the  applica- 
tion being  made  part  of  the  policy,  the  evidence  would  tend  to  control  and  limit  the 
meaning  of  the  contract. 

The  renewal  of  an  existing  policy  is  not  other  insurance  in  the  sense  of  a  requirement  of 
the  policy  in  suit  that  the  assured  should  with  reasonable  diligence  give  notice  of  any 
other  insurance  effected  upon  the  property. 


Plumb  vs.  Cattabaugus  Co.  Mutual  Insurance  Co.* 

(Court  of  Appeals,  New  York,  December,  1858.)  Authority  of 
Agent, 

No  denial  being  made  on  the  trial  that  the  agent  of  the  defendants  had  the  authority  which 
he  assumed  to  possess,  it  will  be  considered  that  he  had  such  authority.  And  therefore 
having  assumed  to  make  the  survey,  and  having  stated  that  his  measurements  wen 
correct,  and  the  insured  not  knowing  the  contrary,  held,  that  the  company  could  not 
object  to  them. 


Eminence  Mutual  Insubanob  Co.  vs.  Jesse.«   (Court  of 
Appeals,  Kentucky,  Winter  Term,  1858.)    THtle.  —  Non-disclosure. 

The  charter  of  an  insurance  company  provides  that  every  person  obtaining  insurance  shall 
thereby  become  a  member  of  the  company,  during  the  continuance  of  his  policy,  and  lia- 
ble for  his  proportion  of  losses,  &c.,  incurred  whilst  he  is  a  member;  that  his  right,  title, 
and  interest  in  the  land  on  which  the  buildings  insured  are  situated  shall  be  pledged  to 
the  company,  who  shall  hold  a  lien  upon  the  same ;  that  policies  should  be  deemed  valid 
in  all  cases  where  the  insured  has  a  title  in  fee  simple,  unincumbered,  to  the  buildinga 
insured,  and  to  the  land  covered  by  the  same ;  but  if  the  insured  have  a  less  estate  in 
the  land,  then  the  policy  toJl>e  void,  unless  the  true  title  of  the  assured  be  expressed  fat 
the  policy.  The  building  insured  in  this  case,  as  well  as  the  land  upon  which  it  was 
situated,  belonged  to  the  wife  of  the  assured,  which  fact  was  not  disclosed  to  the  com- 
pany, nor  expressed  in  the  policy,  which  was  procured  by  the  husband  in  his  own  name 
as  owner  of  the  property*,  at  its  full  value.  Held,  that  the  policy  was  not  binding  on  the 
company. 
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JoTCE  VS.  Maine  Insubanoe  Co.^ 

(Sapreme' Court,  Maine,  Cumberland,  1858.) 
Warranty. —  Opinioni. 


A  mere  statement  of  the  ooeapatioo  of  a  house  by  the  insured  is  not  a  warranty  that  it  shall 
cootiDoe  so  oocopied. 

Hie  opinion  of  a  witness  skilled  in  insnrance  cannot  be  taken  as  to  the  effect  upon  the  risk 
of  having  a  house  nnoccapied. 

The  mere  requirement  of  notice  of  increase  of  risk  withoat  any  penalty  for  failure  need  not 
be  performed  (the  loss  not  baring  occurred  by  reason  of  the  increase),  though  the  provi- 
lion  state  that  upon  such  notice  the  company  shall  have  the  option  to  terminate  the  con- 
tract ;  for  it  cannot  be  certainly  assumed  upon  the  trial  that  the  contract  would  have 
been  terminated. 

The  case  is  stated  in  the  opinion. 

Temney,  C.  J.  In  the  defence  of  this  action,  which  is  on  a 
policy  of  insurance  against  a  loss  by  fire,  the  opinions  of  certain 
persons,  who  were  shown  to  have  had  experience  in  the  business 
of  insurance,  as  to  the  comparative  risk  of  a  dwelling-house  which 
bad  been  vacated  after  the  occupation  thereof,  and  when  the  oc- 
cupation had  continued ;  and,  whether  the  premiums  of  insur- 
ance would  or  would  not  be  increased  in  consequence  of  the 
owner  vacating  the  house,  were  offered,  and,  on  the  plaintiff's 
objection,  excluded. 

None  of  the  inquiries  related  to  matters  of  science  and  skill.  1 
GreenL  Ev.  §  440.  A  witness  cannot  give  his  views  on  the  man- 
ner in  which  others  would  probably  be  influenced,  if  the  parties 
acted  one  way  or  the  other.  Therefore,  the  opinion  of  a  person 
conversant  with  the  business  of  insurance,  upon  a  question 
whether  a  premium  would  have  been  increased  by  the  communi- 
cation of  certain  specified  facts,  has  been  held  inadmissible.  1 
Greenl.  Ev.  §  441,  and  notes  (1)  and  (2). 

The  defendants  offered  to  prove  that  a  small  stable,  standing 
on  a  lot  adjoining  the  one  upon  which  the  dwelling-house  insured 
was  situated,  owned  by  a  third  person,  was  removed  to  a  spot 
nearer  to  the  house  insured  than  that  on  which  it  stood  at  the 
date  of  the  policy,  and  had  been  raised  in  height,  and  increased 
in  other  respects ;  this  evidence  was  excluded  on  the  plaintiff's 
objection. 

It  is  stated  in  the  policy,  that  this  policy  is  made  and  ac- 
cepted in  reference  to  the  application  for  it,  and  to  the  conditions 
hereto  annexed,  which  are  hereby  made  a  part  of  this  contract, 
and  are  to  be  resorted  to,  in  order  to  ascertain  and  determine  the 

I  45  Maine,  168. 


318     Joyce  v.  Maine  Insubanoe  Co,  45  Maine,  168. 


Warrant/.  —  Opinions. 


rights  and  obligations  of  the  parties  hereto,  in  all  cases,  not  herein 
otherwise  specially  provided  for."  In  the  conditions  referred  to 
as  stated  in  the  body  of  the  policy  is  the  following,  in  number 
4:  ^^If,  after  insurance  is  effected  on  any  building  or  goods  in 
this  office,  the  risk  shall  be  increased,  by  any  means  what- 
soever within  the  control  of  the  assured,  or  if  such  building  or 
premises  shall,  with  the  assent  of  the  assured,  be'  occupied  in  any 
way  so  as  to  render  the  risk  more  hazardous  than  at  the  time  of 
insuring,  such  insurance  shall  be  void  and  of  no  effect.  If,  during 
the  insurance,  the  risk  be  increased  by  the  erection  of  buildings, 
or  by  the  use  or  occupation  of  neighboring  premises  or  otherwise, 
of  which  prompt  written  notice  shall  be  given  to  the  company  by 
the  assured,  or  if  for  any  other  cause  the  company  shall  so  elect, 
it  shall  be  optional  with  the  company  to  terminate  the  insurance, 
after  notice  given  to  the  assured  or  his  representative,  of  their  in- 
tention to  do  so,  in  which  case  the  company  will  refund  a  ratable 
portion  of  the  premium." 

By  the  former  of  the  two  periods,  quoted  from  the  conditions, 
the  acts  of  the  assured,  therein  specified,  are  to  be  followed  by  a 
forfeiture  of  all  benefit  from  the  policy.  In  the  latter,  it  is  other- 
wise. If  the  evidence  offered  would  embrace  such  a  case  as  last 
described,  which  may  well  be  doubted,  but  upon  which  no  opin- 
ion is  given,  such  use  of  the  neighboring  premises  does  not  avoid 
the  policy ;  but  prompt  notice  to  the  company  is  alone  required 
by  the  terms  of  the  condition.  The  company  cannot  assume  that 
they  would  have  terminated  the  insurance,  if  the  notice  had  been 
given  of  the  removal  of  the  stable  from  one  part  of  the  lot  to  an- 
other, of  which  the  plaintiff  had  no  control,  and,  as  the  fire  which 
destroyed  the  building  was  not  due  to  the  removal  of  the  stable, 
no  injury  would  be  proved  to  have  been  done  to  the  company,  if 
this  evidence  had  been  admitted. 

The  house  insured  is  represented  in  the  policy  as  occupied  in 
part  by  William  H.  D.  Joyce.  This  cannot  be  an  agreement 
that  he  should  continue  in  the  occupation,  but  it  is  merely  de- 
scriptive of  the  house,  such  as  is  common  in  a  deed  of  convey- 


We  are  satisfied  that  the  rulings  were  free  from  legal  error. 
According  to  the  agreement  of  the  parties,  judgmeiit  is  to  be  en- 
tered for  the  plaintiff. 

Hathaway,  Cutting,  May,  Goodbnow,  and  Davis,  J  J., 
concurred. 
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HoBAGE  P.  Stobeb  vs.  Elliot  Pibb  Insubance  Co.^ 

(Supreme  Court,  Maine,  Cumberland,  1858.) 

Ambiguity.  —  Evidence. 

Parol  evidence  held  admiasible  to  show  that  certain  other  policies  npon  goods  ''in  the 
bnildiog,"  the  chambers  of  which  only  were  occupied  by  the  plaintiiGt,  did  not  cover  the 
goods  of  the  plaintiff  in  said  chambers. 

The  case  is  stated  in  the  opinion. 

GoODENOW,  J.  This  is  an  action  on  an  insurance  policy, 
dated  April  30, 1856.  The  writ  bears  date  December  17,  1856. 
It  was  admitted  that  the  fire  took  place  June  24,  1856,  and  that 
the  plaintiff  sustained  a  loss  thereby,  to  the  amount  of  $4,488.67, 
which  sum,  with  interest  thereon  from  July  26,  1856,  the  plain- 
tijff  is  entitled  to  recover  of  the  defendants,  if  he  is  entitled  to 
recover  his  whole  loss  from  them^  without  contribution  from  other 
insurance  companies. 

The  defendants  offered,  subject  to  objection,  a  policy  of  How- 
ard Kre  Insurance  Company,  dated  September  25, 1854 ;  a  policy 
of  Springfield  Fire  &  Marine  Insurance  Company,  dated  Sep- 
tember 18, 1853 ;  and  a  policy  of  Hampden  Insurance  Company, 
dated  November  6,  1854,  to  the  plaintiff  ;  and  also  the  applica- 
tion on  which  the  policy  in  the  office  of  the  Springfield  Company 
was  founded  ;  and  the  application,  dated  April  28,  1856,  on 
which  the  policy  in  suit  was  founded.  It  was  admitted  that  these 
policies  were  renewed  yearly,  until  the  fire.  The  plaintiff  was 
insured,  under  defendants'  policy,  "  $5,000  on  his  stock  of  mer- 
chandise contained  in  the  chambers  of  a  four-story  brick  and 
slated  building,  occupied  by  him  and  others,  situate  on  the  north- 
erly side  of  Middle  Street,  and  extending  through  to  Temple 
Street,  in  Portland,  Maine,  as  per  application  and  plan.  No.  6147, 
on  file  at  this  office,  forming  part  of  this  policy  and  warranty  on 
the  part  of  the  assured." 

The  policy  further  provided  that  "  other  insurance  (should  be) 
permitted  without  notice,  until  requested."  And  "  that,  in  case 
there  should  be  any  other  insurance  made  as  aforesaid,  on  the 
property  hereby  assured,  whether  prior  or  subsequent,  the  as- 
sured shall  be  entitled  to  recover  on  this  policy  no  greater  pro- 
portion of  the  loss  sustained  than  the  sum  hereby  insured  bears 
to  the  whole  amount  insured  thereon." 

1  45  Maine,  175. 
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The  plaintiff  was  insured  in  the  Howard  Fire  Insurance  Com- 
pany 1(2,000  on  his  stock  of  dry  goods  and  fixtures  of  store, 
contained  in  a  four-story  brick  store,  situate  on  Middle  Street  in 
said  Portland." 

He  was  also  insured  in  the  Hampden  Fire  Insurance  Company 
$2,000  on  his  stock  of  merchandise,  composed  principally  of  diy 
goods  and  ready-made  clothing,  contained  in  a  four-story  brick 
building  on  the  northerly  side  of  Middle  Street." 

Also,  in  the  Springfield  Fire  &  Marine  Insurance  Company 

$5,000  on  his  stock  of  dry  goods  and  fixtures  contained  in  a 
four-story  brick  store,  situate  on  Middle  Street  and  on  Temple 
Street,  and  being  numbered  125,  Mussey's  Row,  so  called,  as  de- 
scribed in  a  survey,  No.  143,  on  file  in  this  office,"  which  is  a 
part  of  the  policy. 

The  application  states  the  insured  property  to  be  in  a  four- 
story  brick  store,  slate  roof,  situated  on  Middle  Street,  in  Port- 


The  plaintiff,  being  called  by  his  counsel,  testified  that  at  the 
times  said  three  policies,  in  the  Springfield,  Howard,  and  Hamp- 
den offices  were  issued,  he  occupied  part  of  a  building  known  as 
the**'  Mussey  Block,"  on  the  northwesterly  side  of  Middle  Street, 
in  Portland ;  that  L.  D.  Hanson  &  Co.'s  store  formed  a  part  of 
said  block  ;  that  their  store  was  separated  from  the  other  part  by 
a  brick  wall,  from  bottom  to  top,  and  that  they  occupied  from 
cellar  to  attic,  said  store  being  arranged  to  be  so  occupied,  with 
stairs  inside  communicating  with  the  different  stories,  and  there 
was  no  access  to  the  chambers  excepting  through  the  room  in 
the  lower  floor.  This  store  was  No.  19,  on  Middle  Street.  The 
other  part  of  said  block  was  finished  for  two  stores,  on  the 
ground  floor,  with  basements  under  them,  and  the  chambers  over 
them  were  occupied  as  lawyers'  offices,  and  for  other  purposes. 
After  going  into  a  more  minute  description,  he  states  that  his 
store  consisted  of  the  ground  floor  and  basement  under  it.  It 
had  no  connection  with  any  other  part  of  the  building.  It  was 
known  as  No.  125.  The  chambers  were  numbered  128.  At  the 
times  the  insurance  was  effected  in  the  Springfield,  Howard,  and 
Hampden  offices,  he  had  no  right  in  any  other  part  of  the  build- 
ing. The  chambers  were  then  occupied  by  other  parties.  That, 
in  1855,  he  went  into  the  wholesale  business,  having  been  pre- 
viously engaged  in  the  retail  trade ;  that,  at  different  times  dur- 


land." 
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bg  the  year  1855,  he  hired  these  chambers  in  the  building,  two, 
at  first,  on  the  second  floor,  then  the  room  in  the  third  story ; 
there  was  no  connection  between  these  chambers;  they  were 
hired  at  different  times,  and  at  different  rents.  The  chamber  in 
die  third  story  was  used  as  a  storeroom  for  whole  bales  and 
packages  of  goods ;  there  was  no  way  of  passing  from  his  store 
to  either  of  said  chambers,  without  going  into  the  street. 

The  plaintiff  also  testified,  that  the  agents  of  the  Hampden 
and  Howard  offices,  and  of  the  Springfield  Office,  when  they  took 
tiie  rjsks,  examined  the  premises,  and  he  pointed  out  to  them  the 
portion  of  the  building  occupied  by  him  as  his  store,  and  wherein 
he  wished  insurance,  and  the  premium  was  fixed  upon  such  ex- 
amination ;  that  he  did  not  have  any  intention  of  change  of  busi- 
ness, or  of  hiring  these  chambers  at  the  time  insurance  was  ef- 
fected in  these  offices.  After  he  had  hired  the  three  chambers, 
he  applied  to  the  agent  of  the  three  c^ces  before  named,  and 
obtained  a  separate  insurance  in  the  defendant  company,  of 
which  the  same  person  was  also  agent,  and  that  he  charged  a 
higher  premium,  the  risk  being  greater. 

The  third-story  chamber,  where  the  goods  were  lost,  was  next 
to  Temple  Street,  which  was  narrow,  and  opposite  were  wooden 
buildings,  and  just  above  was  a  livery  stable,  from  which  the  fire 
took ;  that  he  hired  this  chamber  after  the  last  renewal  of  the 
other  policies.  At  the  time  of  the  fire  the  stock  in  the  store  No. 
125,  that  is,  the  lower  floor  and  basement,  was  between  $25,000 
and  $30,000,  and  the  loss  there  amounted  to  about  $2,500. 

It  is  contended,  on  the  part  of  the  defendants,  that  the  three 
first  policies,  as  well  as  the  policy  of  the  Elliot  Company,  cov- 
ered the  stock  of  the  plaintiff  in  the  chambers  of  the  four-story 
brick  store,  the  only  distinction  being  that  the  policy  of  the  El- 
liot Company  covered  that  in  the  chambers  cUone^  while  the  other 
policies  covered  whatever  he  had  in  either  or  all  the  four  stories. 
And,  also,  that  there  was  no  ambiguity  in  the  descriptions  in  the 
policies. 

Did  the  three  policies,  or  either  of  them,  introduced  by  the  de- 
fendants, cover  the  merchandise  in  the  chambers  ?  If  they  did 
not,  it  will  become  unnecessary  to  consider  the  second  proposition 
of  the  defendants. 

Taking  into  view  the  several  descriptions  contained  in  the  four 

policies  which  have  been  introduced  in  evidence  in  this  'case,  we 
you  nr.  n 
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find  a  latent  ambiguity,  which  may  be  removed,  and  which,  in 
our  opinion,  has  been  removed  by  parol  testimony.  The  parol 
testimony  introduced  does  not  vary  or  contradict  the  language 
of  the  policy  on  which  this  suit  is  founded.  It  only  goes  to  show 
where  the  property  was  to  be  found,  to  which  the  policy  was 
intended  to  apply.  The  building,  in  which  the  goods  were,  may 
be  found  without  the  aid  of  parol  testimony.  But  it  is  found  to 
contain  other  occupants  beside  the  plaintiff,  with  different  en- 
trances, and  carrying  on  different  kinds  of  business.  Were  the 
policies  intended  to  apply  to  goods  in  the  whole  building  ?  The 
parol  testimony  shows  that  the  plaintiff  occupied  only  a  part  of 
it  when  the  three  first  policies  were  issued.  It  shows  the  part 
he  occupied  when  the  last  policy  was  issued,  which  was  on  his 
stock  of  merchandise,  contained  in  the  chambers  of  a  four-story 
brick  and  slated  building,  occupied  by  him  and  others,"  &c 

We  are  of  opinion  that  the  parol  testimony  offered  was  ad- 
missible, and  that  the  three  first  policies  did  not,  nor  did  either 
of  them,  cover  the  merchandise  in  the  chambers  or  any  part  of 
it ;  and  that,  therefore,  the  plaintiff  is  entitled  to  recover  of  the 
defendants  for  his  whole  losSj  as  before  stated. 
Defendants  defaulted.    DamageB^  $4,488.67,  and  interest  on  the 

same  from  July  26,  1866. 

Tjenney,  C.  J.,  Hathaway,  May,  and  Davis,  J  J.,  con- 
curred. 


Franklin  Eastman  vs.  Carroll  County  M.  F.  Ins.  Co.^ 

(Supreme  Court,  Maine,  York,  1858.) 
Void  Policy,  —  Assignment. 

It  does  not  render  a  yoid  policy  valid  that  it  has  been  asrigned  with  the  oonsant  of  the 

company. 

case  is  stated  in  the  opinion. 
May,  J.  The  defendants  are  a  Mutual  Fire  Insurance  Com- 
pany, a  corporation  created  by  the  Legislature  of  the  State  of 
New  Hampshire,  and  this  action  is  brought  upon  a  policy  of  in- 
surance originally  given  to  one  Ira  Eamsell,  a  resident  of  this 
state,  and  by  him  assigned  to  the  plaintiff.  It  appears  from  the 
application  of  said  Ramsell,  which  forms  a  part  of  the  policy,  that 
when  the  insurance  was  procured  he  represented  that  the  prop- 

1  45  Maine,  307. 
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erty  insured  was  not  incumbered  by  mortgage  or  otherwise,  and 
a  lien  was  given  to  the  company  thereon,  for  the  payment  of  all 
assessments.  It  turns  out,  however,  that  said  Ramsell  had  no 
title  or  interest  in  the  property,  and  that  the  title  then  was,  and 
continued  to  remain  in  one  John  Jameson  until  he  bonveyed  to 
the  plaintiff,  February  8,  1851. 

It  is  conceded,  in  the  argument  for  the  plaintiff,  that  the  pol- 
i<jy»  hy  reason  of  the  fact  before  stated,  was  void  while  it  re- 
mained in  the  hands  of  said  Ramsell ;  but,  it  is  contended,  that 
it  became  valid  and  binding  upon  the  company  by  virtue  of  an 
assignment  from  said  Ramsell  to  the  plaintiff,  bearing  date  March 
27,  1851,  the  same  having  been  consented  to  in  writing  by  the 
defendants,  or  their  agents,  when  made.  The  plaintiff  claims  to 
recover,  as  assignee  of  the  policy,  the  property  insured  having 
been  consamed  by  fire  on  the  ninth  day  of  June,  1852,  at  which 
time  he  was  the  owner. 

The  policy  was  issued  subject  to  the  by-laws  of  said  company. 
By  article  fifteen  of  these,  it  is  provided  that,  "  in  case  of  the 
alienation  of  any  house  or  building  by  sale  or  otherwise,  or  in 
case  of  removal,  where  furniture  or  goods  only  were  insured,  the 
policy  shall  thereupon  be  void,  and  shall  be  surrendered  to  the 
directors  to  be  cancelled ;  and,  on  such  surrender,  the  insured  shall 
be  entitled  to  recover  his  deposit  notes  on  payment  of  such  pro- 
portion of  all  losses  and  expenses  prior  to  such  surrender,  pro- 
vided that  the  grantee  or  alienee  above  named,  having  the  policy 
assigned  to  him,  may  have  the  same  ratified  and  confirmed  for  his 
benefit  on  application  to  the  directors  within  thirty  days,  and  giv- 
ing security  to  their  satisfaction  for  the  remaining  term  of  the 
policy  ;  and,  in  such  case,  he  shall  be  entitled  to  all  the  privileges 
and  incur  all  the  liabilities  of  the  institution  equally  with  other 
members."  It  was,  undoubtedly,  the  intention  of  the  parties  to 
said  assignment,  and  of  the  defendants'  agents  in  consenting 
thereto,  that  it  should  have  effect  under  and  by  virtue  of  said  by- 
law. No  other  clause  is  found,  either  in  the  charter  or  by-laws  of 
the  defendants,  which  confers  upon  their  directors  any  authority 
to  bind  the  company  by  reason  of  any  assignment  of  a  policy  not 
made  in  pursuance  of  said  by-law.  The  directors,  therefore,  can 
bind  the  company  only  when  acting  in  accordance  with  its  pro- 
visions, and  in  the  cases  therein  provided. 

In  the  case  under  consideration,  were  the  acts  of  the  directors 
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authorized  by  the  by-laws  ?  or,  in  other  words,  was  the  assign- 
ment relied  on,  as  a  ratification  or  confirmation  of  the  original 
policy,  made  in  pursuance  of  its  prorisions  ?  Was  there  an  alien^ 
ation  of  the  property  insured  such  as  the  by-law  contemplates, 
and,  if  so,  Was  the  application  for  consent  to  the  assignment  of 
the  policy  seasonably  made  ?  The  policy  was  issued  upon  the 
understanding  that  the  assured  was  the  owner  of  the  property  in- 
sured. It  is  so  in  all  cases.  When,  therefore,  the  by-law  speaks 
of  an  alienation  by  sale  or  otherwise,  it  manifestly  means  an 
alienation  by  the  party  insured.  The  conveyance,  therefore,  from 
John  Jameson  to  the  plaintiff,  was  not  an  alienation  within  its 
meaning.  He  had  no  interest  in  the  policy,  and  the  defendants 
were  in  no  way  responsible  to  him.  The  alienation  by  him  could 
not  render  the  policy  yoid,  because,  while  Ramsell  held  the  pol- 
icy, the  rights  of  the  defendants  would  not  be  affected  by  the  sale. 
It  was  a  matter  of  indifference  to  them  whether  Jameson  or  his 
grantee  were  the  owners  of  the  property  insured.  If  the  party 
insured,  at  the  time  of  the  issuing  of  the  policy,  had  no  interest 
in  the  property  covered  by  it,  then  the  policy  was  void.  He 
must,  therefore,  have  had  an  insurable  interest  in  the  property 
when  insured,  to  make  the  policy  valid ;  and  it  is  an  alienation  of 
that  interest  which  alone  can  render  the  policy  void  ;  and  the  au- 
thority of  the  directors,  under  the  by-law,  to  ratify  and  confirm  as- 
signments in  cases  of  the  sale  or  alienation  of  the  property  insured, 
applies  only  to  policies  which  are  made  void  by  such  an  aliena- 
tion, and  not  to  such  as  were  originally  void.  The  alienation, 
therefore,  referred  to  in  the  by-law,  must  of  necessity  be  made  by 
the  party  who  is  insured.  If,  however,  the  contingency  upon 
which  the  directors  are  empowered  to  act  had  occurred,  as  no  ap- 
plication was  made  to  them  within  thirty  days  after  the  convey- 
ance from  Jameson  to  the  plaintiff,  the  power  conferred  by  the 
by-law  had,  by  express  limitation,  ceased  to  exist  long  before  the 
action  on  their  part  upon  which  the  plaintiff  relies.  For  the  rea- 
sons before  stated,  the  assignment  of  the  poUcy  was  inoperative, 
and  no  new  force  was  imparted  by  it  to  the  policy  in  suit. 

If,  however,  the  difficulties  which  have  been  suggested  could  be 
avoided,  there  is  still  an  obstacle  in  the  way  of  the  plaintiff^s  le- 
oovery.  The  assignment  itself  recites  that  the  plaintiff  is  to  hold 
the  policy  subject  to  all  the  liabilities  and  entitled  to  all  the  ben- 
efits to  which  Ae,  the  said  Ramsell^  was  entitled  by  virtue  thereof.^* 
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It  doeB  not  profess  to  create  any  new  rights,  but  simply  to  trans- 
fer subsisting  ones.  The  defendants,  when  they  consented  to  its 
transfer,  do  not  appear  to  have  been  aware  that  Ramsell  was  not 
the  owner  of  the  property  to  which  the  policy  was  designed  to 
attach.  They  must  have  supposed,  from  the  language  of  the  as- 
signment (in  which  he  speaks  of  having  sold  and  conveyed  the 
buildings  to  the  plaintiff),  that  he  was  the  owner,  and  that  it  was 
therefore  subject  to  the  lien  which  was  referred  to  in  his  applica- 
tion for  insurance.  From  this  application,  and  from  the  recitals 
in  the  assignment,  the  directors,  at  the  time  they  consented  to  the 
transfer,  had  good  reason  to  believe  that  the  policy  was  then  valid, 
and  that  the  title  to  the  property  insured  was  in  Ramsell,  and 
that  it  remained  in  him  until  his  conveyance  to  the  plaintiff. 
They  might,  therefore,  well  conclude  that  the  lien  provided  for 
in  the  policy,  inasmuch  as  the  plaintiff  took  the  policy  subject  to 
aU  th^  liabilities  of  Ramsell,  would  continue  upon  the  property 
insured,  notwithstanding  its  conveyance,  and  be  sufficient  security 
for  all  assessments  then  and  subsequently  to  be  made.  Hence 
the  defendants  neither  took  nor  required  any  new  note  or  security 
therefor,  and  the  plaintiff  gave  no  lien  upon  the  property  after  it 
was  conveyed  to  him.  The  lien,  therefore,  which  was  contem- 
plated by  the  parties  to  the  policy,  and  which  was  then  under- 
stood to  exist,  never  did,  in  fact,  attach.  In  this  the  defendants 
or  their  agents  were  deceived,  being  led  into  error  by  the  misrep- 
resentations of  Ramsell,  in  regard  to  his  title,  as  contained  in  his 
application  to  be  insured,  and  repeated  in  the  assignment  with 
the  knowledge  and  assent  of  the  plaintiff.  Under  such  circum- 
stances, we  think,  it  cannot  properly  be  said  that  the  defendants, 
by  the  written  consent  of  their  directors  to  the  assignment  upon 
the  policy  in  suit,  have  either  ratified  or  confirmed  the  same,  so 
as  to  make  the  policy,  which  is  ^n(seded  to  have  been  originally 
void,  a  valid  contract  in  the  hands  of  the  plaintiff ;  and,  for  this 
reason,  this  action  cannot  be  maintained.       Plaintiff  nonsuit. 


CoNooBD  Union  Mutual  Fibb  Insubance  Co.  vs,  Chables 
Woodbury.*  (Supreme  Court,  Maine,  Sagadahoc,  1858.)  Amount 
of  Recovery,  —  Mortgage,  —  Subrogation, 

When  a  mortgagor  insares  his  own  interest  without  any  agreement  between  him  and  the 
Bioitgagor  therefor,  and  a  loss  accrues,  the  mortgagor  is  not  entitled  to  an  allowance  of 

1  46  Maine,  447. 
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the  snm  paid  apon  sach  loss  to  be  applied  to  the  reduction  or  discharge  of  his  mortgage 
debt,  but  the  mortgagee  may  recover  the  whole  amount  due.  See  King  v.  BtaU  /m.  Co, 
ante,  vol.  8,  p.  186,  and  note. 
The  court  obsenred,  however,  that  it  had  been  often  held,  where  the  mortgagee  effects  in- 
surance for  himself  and  a  loss  accrues  which  is  paid  hj  the  insurers,  that  they  were  en- 
titled to  have  the  mortgage  and  note  assigned  to  them,  which  they  might  enforce  against 
the  mortgagor.  uEttM  Fire  Ins.  Co,  v.  Ttfler^  anttf  vol.  1,  p.  576;  Carpenter  y,  Proti- 
dence  Jn$.  Co,  ante,  vol.  2,  pp.  120,  448.  But  this  was  denied  in  King  v.  StaU  Im,  Co. 
iiipra. 

But  while  he  might  insure  for  his  own  benefit  and  recover  the  whole  sum  to  his  own  use, 
it  is  equally  clear  that  when  the  mortgagee  effects  insurance  at  the  request  and  cost  and 
for  benefit  of  the  mortgagor,  as  well  as  for  himself,  the  latter  has  a  right  in  case  of  loss 
to  have  the  insurance  money  appropriated  to  the  discharge  of  his  indebtedness. 


LovEjoY  v9.  Augusta  Mutual  Fieb  Insubancb  Co,^ 

(Supreme  Court,  Maine,  Somerset,  1858.) 

Entire  Contract,  —  Misrepresentation, 

One  note  being  given  for  a  specified  insurance  on  a  stock  of  goods  and  a  further  sum  on 
a  store  containing  them ;  heldf  that  the  contract  was  entire,  and  that  a  misrepresentatioa 
as  to  the  title  of  the  building  avoided  the  policy  m  toto. 

The  case  is  stated  in  the  opinion. 

Hathaway,  J.  Assumpsit  on  a  policy  of  insurance,  by  which 
the  defendant  company  insured  the  plaintiff  two  hundred  and 
fifty  dollars,  on  a  store,  and  five  hundred  dollars  on  a  stock  of 
goods  in  the  same  store,  as  his  property,  against  loss  by  fire,  on 
his  application  of  the  same  date  with  the  policy.  The  store  was 
destroyed  by  fire,  December  6,  1854. 

The  charter  of  the  defendant  company,  their  by-laws,  and  the 
plaintiff's  application,  are  parts  of  the  policy. 

In  his  application  the  plaintiff  represented  himself  to  be  the 
owner  of  the  store  and  goods.  He  requested  insurance  on  hU 
store  and  goods.  He  stated  that  the  store  was  occupied  by  the 
owner,  and  that  there  was  no  incumbrance  on  it,  and  added,  "  I 
have  given  the  above  description  knowing  that  any  misrepre- 
sentation or  suppression  of  material  facts  will  destroy  my  claim 
upon  the  company  for  indemnity." 

By  article  10  of  the  by-laws,  "  in  cases  where  no  permanent 
lien  can  be  created  on  merchandise,  or  other  personal  property, 
the  directors  shall  require  a  surety  on  the  deposit  note.'*  No 
surety  was  given  on  the  plaintiff's  deposit  note,  and  none  seems 
to  have  been  required. 

The  case  finds    that,  at  the  time  when  the  application  was 

1  45  Maine,  479. 


Digitized  by 


Insubancb  Company  v.  Rupp,  29  Perm.  St.  626.  827 


Report  of  Committee  as  to  Lost. 

made,  the  store  in  question  and  the  lot  of  land  on  which  the 
same  was  situate  were  the  property  of  Olive  Emery,  and  that, 
July  80,  1853,  she  conveyed  the  same  to  Thomas  A.  White,  who 
remained  the  owner  of  the  same  up  to  the  time  the  store  was 
burned. 

The  contract  of  insurance  was  entire,  and  the  representations 
made  by  the  plaintiff,  in  his  application  for  insurance,  of  his 
ownership  of  the  store,  being  of  a  material  fact,  and  being  false, 
the  policy  was,  therefore,  void ;  FriesmtUh  v.  Agawam  Mut.  Fire 
Ins.  Co.  10  Gush.  587 ;  ^  11  Gush.  280  ;  6  Cush.  340 ;  Battles  v. 
York  Co.  Mut.  Fire  Ins.  Co.  41  Maine,  208 ;  and  this  action 
cannot  be  maintained. 

As  agreed  by  the  parties,  there  must  be 

Judgment  for  the  defendants. 

Tennby,  C.  J.,  Rice,  Applbton,  May,  and  Davis,  JJ.,  con- 
curred. 

Insurance  Co.  vs.  Rupp.* 

(Supreme  Court,  Pennsylyania,  Philadelphia,  1S58.) 
Report  of  Committee  at  to  Lou. 

The  report  of  a  committee  of  a  motual  insurance  company,  appointed  by  the  president  in 
accordance  with  the  provisions  of  the  act  of  incorporation,  to  examine  and  inquire  into 
a  loss,  and  after  ascertaining  the  sum  to  which  the  insured  is  entitled  to  make  provision 
and  payment  thereof,  is  not  conclusive  of  the  amount  of  the  loss  in  an  action  by  the  in- 
iored  against  the  company  on  the  policy  of  insurance. 

Ebbob  to  the  court  of  common  pleas  of  Lehigh  County. 

This  was  an  action  of  covenant  by  Benjamin  Rupp  against  the 
Mutual  Fire  Insurance  Company  of  Sinking  Springs,  in  Berks 
County,  on  a  policy  of  insurance.  The  defendant  is  a  corporation 
chartered  in  1843,  and  organized  on  the  mutual  plan,  each  insurer 
being  a  member  of  the  corporation.  Its  corporate  powers  are 
rested  in  a  board  of  thirteen  managers,  who  are  elected  annually. 
The  company  has  no  capital  stock,  but  defrays  all  expenses  and 
losses  by  assessments  on  the  members.  By  the  seventh  section  of 
the  charter,  **  any  member  who  shall  sustain  loss  by  fire  shall  give 
immediate  notice  to  the  president  of  the  company,  who  shall  ap- 
point a  committee  of  three  of  the  managers  that  shall  examine 
and  inquire  into  the  same;  and  the  said  managers,  with  all  con- 
venient expedition,  shall  inquire  into  the  same,  and  after  ascer- 
taining the  sum  which  said  party  shall  be  lawfully  entitled  to, 
shall  make  provision  and  payment  as  specified." 

1  AnU,  voL  8,  p.  465.  >  S9  Penn.  St  536. 
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On  the  Ist  of  November,  1850,  the  plaintiff  caused  his  dwell- 
ing-house to  be  insured  in  this  company,  in  the  sum  of  $1,000, 
furniture  thei*ein  at  $600  ;  and  on  the  20th  of  October,  1854,  the 
house,  with  a  part  of  its  contents,  was  consumed  by  fire.  Infcnr- 
mation  of  the  fact  was  communicated  to  the  company,  and  on 
the  21st  of  the  same  month,  the  present  appointed  a  committee 
of  three  managers,  under  the  seventh  section  of  the  charter  above 
quoted,  who  met  on  the  24th  of  the  same  month  on  the  premises. 
The  committee  adjourned  to  meet  in  Reading,  at  the  annual 
meeting  of  the  company,  on  the  1st  Monday  of  November,  1854. 
The  plaintiff  did  not  attend  this  adjourned  meeting,  and  on  the 
15th  of  November,  1854,  the  committee  again  met  at  his  residence 
to  ascertain  the  loss.  They  made  %  report  to  the  president,  by 
which  they  award  the  sum  of  $1,000  for  the  loss  sustained,  to 
wit :  the  sum  of  $500  for  the  buildings,  and  the  sum  of  $500  for 
the  household  goods  and  kitchen  furniture,  &c.,  therein  destroyed, 
and  direct  the  treasurer  to  pay  the  said  amount  to  the  said  Ben- 
jamin Rupp,  or  his  assignees,  &c.,  out  of  the  funds  received  from 
assessment  No.  3,  now  to  be  levied  by  the  company  to  meet  this, 
with  other  losses  lately  sustained  by  members  of  the  said  com- 
pany." The  plaintiff,  claiming  that  his  loss  greatly  exceeded  the 
amount  reported  by  the  committee,  refused  to  receive  the  same ; 
and  the  company  refusing  to  pay  any  greater  sum,  this  action  was 
brought. 

On  the  trial  in  the  court  below,  the  plaintiff,  under  objection, 
gave  evidence  by  witnesses  of  the  value  of  the  buildings  de- 


The  defendant  presented,  among  others,  the  following  points :  — 
That  the  power  of  ascertaining  the  amount  due  to  the  plaintiff 
for  the  loss  which  he  sustained  by  the  fire  of  October,  1854,  is  by 
the  charter  vested  in  the  committee  of  three  of  the  managers, 
who  were  appointed  by  the  president  for  that  purpose  ;  that  their 
decision,  when  made  in  accordance  with  the  charter,  is  binding  on 
both  parties,  and  that  from  it  there  is  no  appeal. 
The  court  below  answered  this  point  as  follows :  — 
The  important  point  in  the  case  is  the  second  point  presented 
to  the  court  by  the  defendant,  namely,  that  the  ascertainment  of 
the  loss  by  this  committee,  if  in  accordance  with  the  charter,  is 
binding  and  conclusive  on  the  plaintiff.    There  is  no  provision  in 
the  seventh  section  that  it  is  to  be  binding  and  conclusive ;  and  I 


stroyed. 
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am  of  opinion  that  the  power  given  to  a  committee  to  examine, 
and  to  the  managers  to  inquire  and  ascertain,  was  for  a  different 
purpose  than  to  make  the  ascertainment  conclusive  on  both  par- 
ties. I  do  not  think,  therefore,  that  this  second  point  of  the  de- 
fendant is  well  taken,  and  I  answer  it  therefore  in  the  negative. 

But  although  this  ascertainment  of  the  loss  is  not  binding 
and  conclusive,  the  report  of  the  committee  and  the  testimony  of 
ifB  members  are  before  you,  and  if  you  consider  their  estimate  of 
the  damages  sustained  by  the  plaintiff  the  correct  one,  you  have 
the  right  to  adopt  it." 

The  jury  found  for  the  plaintiff  $1,776.50,  and  judgment  was 
entered  on  the  finding. 

Thereupon  the  defendant  sued  forth  this  writ,  and  assigned, 
inter  alia^  the  answer  of  the  court  to  the  above  stated  point  for 
error. 

The  opinion  of  the  court  was  delivered  by 

POBTEB,  J.  Was  the  plaintiff  concluded  by  the  action  of  the 
committee  ?  He  was  a  member  of  the  corporation,  for  it  was 
organized  on  the  principle  of  mutuality,  and  he  was  bound  by  its 
charter  and  by-laws.  What  of  that  ?  K  thd  association  had 
been  a  partnership,  and  he  had  set  his  hand  to  the  very  words  on 
which  the  question  is  supposed  to  hinge,  it  is  more  than  doubtful 
whether  they  contain  anything  sufficient  to  oust  the  jurisdiction 
of  the  courts  of  justice.  It  is  not  necessary  to  go  far  for  the  rea- 
sons. The  plaintiff  had  no  hand  in  selecting  the  committee.  It 
was  done  by  the  president  of  the  company,  which,  though  entitled 
to  hold  the  plaintiff  as  a  member,  was  nevertheless  his  adversary. 
The  men  who  were  constituted  his  judges  were  interested  to 
diminish  his  claim,  for  they  were  liable  to  pay  their  proportionate 
part  of  the  assessment  necessary  to  meet  it.  No  notice  of  their 
meeting  was  given.  No  hearing  of  both  sides  was  enjoined. 
No  system  of  evidence  was  provided.  The  testimony  of  other 
members  as  interested  as  the  tribunal  was  probably  received. 
The  by-laws  seem  to  require  an  oath  ;  but  an  oath  without  cross- 
examination  is  of  little  efficacy  in  developing  the  truth.  The 
duties  of  the  committee  are  plain.  They  are  to  examine  and  in- 
quire into  the  loss.  No  report  is  necessary.  They  are  to  ascer- 
tain the  sum  to  which  the  party  is  entitled,  and  make  provision 
for  its  payment.  There  is  no  decision  or  award  in  the  legal  ac- 
ceptation of  those  terms,  and  consequently  no  right  of  appeal  by 
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exception  from  the  committee  to  the  board.  Nor  is  there  any 
appeal  respecting  the  form  or  substance  of  the  committee's  action 
to  any  other  tribunal.  The  law  looks  with  a  jealous  eye  on  the 
very  best  appointed  machinery  for  forestalling  its  own  action  in 
its  own  way,  because  it  will  ordinarily  be  found  that  those  in- 
stitutions which  have  been  sanctioned  by  the  wisdom  of  ages,  and 
adopted  generally  by  civilized  man,  are  better  than  the  crude  ex- 
periments of  a  day.  If  justified  in  delegating  its  functions  at  all, 
such  a  tribunal  as  this  ought  not  to  selected.  With  what  powers, 
then,  did  the  legislature  clothe  the  committee  ?  Simply  to  inquire 
into  the  loss  and  ascertain  a  sum  which  would  form  the  basis  of 
an  assessment.  If  the  claimant  accept  it,  well  ;  if  he  proceed  ad- 
versely and  change  the  amount,  their  work  is  to  ^  be  done  over. 
In  no  event  can  that  which  was  intended  for  the  convenience  of 
the  company  be  turned  into  an  act  binding  on  the  assured  and 
the  court.    This  is  the  only  point  worthy  of  discussion. 

Judgment  canned. 


Fabmers'  and  Mechanics'  Insurance  Company  vs.  Simmons 
et  cd}  (Supreme  Court,  Pennsylvania,  PhDadelphia,  1858.)  C5m- 
ucd  use  of  Camphene  and  Friction  Matches. 

A  clause  in  a  policy  of  insurance  against  fire,  which  expressly  prohibits  camphene  or  frio> 
tion  matches  from  being  deposited,  used,  kept,  or  sold  in  any  building  insured,  or  con- 
taining any  goods  or  merchandise  insured  by  this  policy,  unless  by  special  consent,  in 
writing,  on  the  policy,  by  the  secretary;    and  which  further  provides  that    any  yiola- 

.  tion  of  this  prohibition  shall  render  the  policy  absolutely  void;  *'  is  not  violated  by  a  cas- 
ual use  of  camphene  or  friction  matches  by  the  workmen  employed  in  the  building, 
contrary  to  the  orders  of  the  assured. 

The  use  of  camphene  and  friction  matches,  contemplated  in  such  clause,  must  be  a  use  by 
the  authority,  express  or  Implied,  of  the  assured  ;  a  known  and  permitted  use. 

If,  however,  the  assured  knew,  or  as  prudent  men  ought  to  have  known,  of  such  oae,  mere 
orders  to  the  contrary  would  not  avail  them  ;  nothing  short  of  an  enforced  prohibition 
would  save  the  policy  ;  and  if  such  use  was  habitual,  the  Iaw  imputes  to  the  assured 
knowledge  and  permission. 


FiNLEY  et  al.  VS.  Lycoming  County  Mutual  Insubancb  Co.* 

(Supreme  Court,  PeDnsylvania,  Philadelphia,  1858.)  Alienation. — 

Retirement  of  Partner. 

A  condition  in  a  policy  of  insurance  against  fire,  issued  to  a  partnership  firm,  that  alima* 
tion  of  the  insured  property,  by  sale  or  otherwise,  shall  avoid  the  policy,  applies  to  a 
transfer  by  one  of  the  partners,  on  his  withdrawal  from  the  firm,  to  the  remaining  part- 
ner. 

1  30  Penn.  St  299.  >  SO  Penn.  St  311. 
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State  Mutual  Fikb  Insueancb  Compaot  vs.  Abthub.* 
(Supreme  Conrt,  Pennsylvania,  Philadelphia,  1858.)  Pleading. — 
Title,  —  Breach  of  Warranty,  —  Use  of  Building, 

To  a  declaration  on  a  policj  of  insurance  against  fire,  the  defendants  pleaded  that  the  policj 
was  made  upon  condition  that  if  the  interest  in  the  property  insured  was  a  leasehold,  or 
other  interest  not  absolute,  it  must  be  so  stated  in  the  policy,  otherwise  the  policy  should 
be  void,  and  that  the  interest  of  the  plaintiff  was  not  absolute,  and  was  not  so  stated  in 
the  policy  ;  to  which  the  plaintiff  replied,  that  he  was,  at  the  time  of  making  the  policy, 
seised  of  an  absolute  estate  in  the  premises,  to  wit :  of  a  foe  simple,  in  right  of  his  wife, 
and  that  his  interest  was  well  known  to  the  defeiidants,  and  truly  described  to  them  at 
the  making  of  the  policy,  and  that  the  description  of  his  interest  as  set  forth  in  the  policy 
was  made  by  the  defendants,  after  the  same  was  so  described  to  them,  tcilhotU  thit^  that 
the  condition  mentioned  in  the  plea  was  violated  or  broken ;  and  the  defendants  rejoined, 
reasserting  the  breach  of  the  condition.  Htld^  that  the  rejoinder  was  good  ;  the  fault,  if 
any,  being  in  the  replication. 

In  an  action  on  a  policy  of  insurance,  the  defendants  pleaded  a  breach  of  the  plaintiff's  war- 
raotr,  being  the  condition  upon  which  the  policy  was  made.  Htldy  that  it  was  no 
answer  to  the  plea,  that  the  deifendants  knew,  at  the  time  of  making  the  policy,  that  the 
warranty  was  untrue  in  fact. 

Sach  knowledge  might  relieve  against  a  false  or  imperfect  representation,  but  not  against 
a  warranty. 

The  materiality  of  the  thing  warranted  to  the  risk  is  of  no  consequence.  Compliance  with 
it  is  a  condition  precedent  to  any  recovery  upon  the  contract. 

Where  a  policy  of  insurance  provided  that  in  case  the  insured  buildings  should  be  used 
for  the  purpose  of  carrying  on  any  trade,  &c.,  which  would  in  any  way  increase  the 
risk,  at  dtacribed  in  the  applicatioH  and  survey  (unless  the  same  should  be  agreed  to  by 
the  insurers  and  indorsed  in  the  policy),  then  the  policy  should  be  void,  held,  that  the 
standard  by  which  the  risk  of  any  other  trade,  &c.,  carried  on  in  the  insured  buildings, 
was  to  be  estimated,  was  that  described  in  the  application,  and  not  the  actual  prior  use 
of  the  property,  as  known  to  the  insurers. 


Where  a  by-law  of  an  insurance  company  required  that  the  insured  should  give  th^  com- 
pany immediate  notice  of  any  loss  that  occurred,  and  which  was  annexed  as  a  condition 
to  the  policy,  notice  given  of  the  loss  eleven  days  after  it  occurred  was  too  late,  where 
no  sufficient  excuse  was  shown  for  the  delay. 

The  facts  that  the  secretary  of  the  company  received  the  notice  without  objection  as  to 
time,  and  gave  instructions  to  the  insured  as  to  the  form  of  the  statement  of  his  loss, 
and  that  an  agent  of  the  company  subsequently  made  examinations  respecting  the  loss, 
were  not  a  waiver  of  the  want  of  due  and  timely  notice. 

Where  the  company  was  discharged  from  liability  by  the  want  of  notice  in  due  time,  re- 
sponsibility for  the  loss  would  not  reattach  to  them,  without  proving  authority  in  the 
agents  to  waive  the  notice,  or  a  new  consideration  to  sustain  it. 


Erbob  to  the  common  pleas  of  Erie  County. 

A.  N.  Trask,  a  merchant  in  Albion,  Erie  County,  Pennsyl- 


Tbask  v8.  State  Fibe  &  Mabine  Insubance  Co.* 

(Supreme  Court,  Pennsylvania,  Pittsburg,  1858.) 
Immediate  Notice  of  Lost,  —  Waiver. 


1  80  Penn.  St.  315. 
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vania,  on  the  26th  day  of  February,  1851,  obtained  a  policy  of 
insuranoe  in  the  State  Mutual  Fire  Insurance  Company,  at  Har- 
risburg,  on  his  stock  of  goods,  for  the  sum  of  $1,200,  for  one 
year ;  the  property  insured  was  destroyed  by  fire  on  the  2d  day 
of  May,  1851.  Trask  sent  a  written  notice  to  the  company  oa 
the  18th  day  of  May,  1851,  of  his  loss,  and  the  defendant  ac- 
knowledged the  receipt  of  the  notice  on  the  17th  of  the  same 
month,  by  letter  to  Trask,  and  made  no  objection  as  to  the 
'  notice  not  being  in  time,  and  by  letter,  dated  May  19th,  gave 
directions  to  Trask  how  to  make  out  the  statement  of  loss.  The 
agent  of  the  defendant,  soon  after  the  notice  was  given,  went  to 
Albion  and  investigated  the  cs.usSe  of  the  fire  and  extent  of  the 
loss.  On  the  26th  day  of  May,  1851,  Trask  sent  to  the  company 
a  particular  statement  of  the  loss,  verified  by  oath ;  and  on  the 
10th  day  of  May,  1853,  brought  this  suit  to  recover  the  amount 
of  his  policy. 

After  the  evidence  was  closed  on  both  sides,  the  court,  in  an- 
swer to  points  of  the  defendant,  instructed  the  jury  that  the 
plaintiff  was  not  entitled  to  recover,  because  he  had  not  complied 
with  a  by-law  of  the  company,  annexed  to  the  policy,  requiring 
the  assured  to  give  notice  of  the  loss  "  forthwith  "  to  the  secretary 
of  the  company.  That  the  notice  given  in  this  case,  ten  days 
after  the  fire,  was  too  late.  That  the  letter  of  the  secretary,  ac- 
knowledging the  receipt  of  the  notice,  making  no  objection  on 
account  of  the  delay,  giving  directions  to  the  insured  how  to 
make  out  his  statement  of  loss,  afterwards  sending  an  agent  to 
examine  into  the  origin  of  the  fire  and  extent  of  the  loss,  receiv- 
ing the  particular  statement,  verified  by  oath,  and  making  no 
objections  to  the  time  of  giving  the  notice  up  to  the  time  of  the 
trial,  was  no  waiver  on  part  of  the  defendant.  Of  the  ruling 
and  decision  of  the  court  upon  that  point  the  plaintiff  com- 
plains. 

The  opinion  of  the  court  was  delivered  November  8,  1857,  by 
LowBiB,  J.  We  must  decide  this  case  according  to  the  contract 
law,  established  by  the  parties  for  the  definition  of  the  relation 
between  them.  We  may  modify  that  contract  law  so  aa  to  give 
it  an  equitable  adaptation  to  unanticipated  events,  but  we  cannot 
establish  or  introduce  another  in  its  stead.  Certainly  it  is  a  con- 
tract condition  of  the  defendants*  liability  that  they  shall  be  im- 
mediately notified  of  any  loss  insured  against;  and  we  cannot 
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dispense  with  a  compliance  with  this  law  unless  the  plaintiff 
diows  some  proper  excuse  for  his  non-compliance.  We  think  a 
delay  of  eleven  days  in  giving  the  notice  is  not  a  compliance  with 
the  contract,  and  that  the  plaintiff  has  presented  no  reasonable 
excuse  for  this. 

Then,  by  the  terms  of  the  contract,  the  defendants  are  dis- 
charged from  liability.  But  it  is  supposed  that  the  liability  may 
reattach,  because  there  was  4  waiver  of  the  defect  in  the  notice 
by  the  secretary  of  defendants  having  received  it  without  objec- 
tion, and  giving  to  plaintiff  some  directions  about  making  out 
the  statement  of  his  loss,  and  in  the  fact  that  one  of  the  defend- 
ants' agents  made  some  examinations  respecting  the  nature  of 
the  loss.  Yet  when  these  acts  were  done  the  defendants  were 
free  from  their  contract ;  and  we  not  see  how  such  acts  could  re- 
establish it,  for  we  do  not  discover  that  the  agents  had  authority 
for  that,  or  intended  to  exercise  it,  or  that  there  was  any  con- 
sideration to  sustain  it.  19  State  Rep.  401.  And  these  acts  may 
be  accounted  for,  because  the  plaintiff  had,  in  his  notice,  set 
up  an  excuse  for  his  delay,  which  the  agents  might  have  sup- 
posed would  be  proved ;  but  it  has  not  been.  And  besides  all 
this,  the  court  left  it  as  a  question  of  fact  to  the  jury  to  decide, 
whether  or  not  there  had  been  any  waiver,  and  were  not  asked  to 
give  any  more  particular  instructions  in  relation  to  the  subject. 

Judgment  affirmed. 


State  Mutual  Fere  Insubance  CoMPAmr  vs.  Robebts.^ 
(Supreme  Court,  PennsylvaDia,  Pittsburg,  1858.)  Asngnment. 

Where  a  polioj  of  insurance  against  fire  is  assigned  to  a  mortgagee,  with  the  assent  of  the 
insurer,  in  case  of  a  loss,  the  assignee  can  only  recover  where  his  assignor  could  have 
done  80,  had  no  assignment  been  made. 

Such  an  assignment  does  not  convert  the  policy  into  a  contract  of  indemnitj  to  the  mort- 
gagee ;  it  is  the  interest  of  the  mortgagor  alone  that  is  covered  by  it 

The  assignee  takes  it  subject  to  all  the  express  stipulations  contained  in  the  policy ;  and  he 
csonot  recover  in  case  of  a  subsequent  breach  of  the  conditions  by  the  mortgagor;  such 
as  effecting  a  farther  insurance  on  the  proper^  without  notice  to  the  prior  insurer. 


Nathan  Wood  vs.  Rutland  and  Addison  Mutual  Fibe 
Insubance  Co.2 

(Supreme  Court,  Vermont,  January,  1859.) 

Insurcuice  of  Firm.  —  Death  of  Partner. 

If  an  bisurance  be  effected  by  A.  and  B.  as  partners,  upon  the  partnership  property,  A.  can- 
not maintain  an  action  on  the  policy  in  his  own  name  upon  proof  of  the  death  of  B.  But 
MOM,  if  the  company  snbeequently  promise,-  expressly  or  by  implication,  to  pay  it. 

1  81  Fenn.  St.  438.  *  31  Vermont,  552. 
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The  dase  is  stated  in  the  opinion  of 

Aldis,  J.  Nathan  Wood  and  Austin  Johnson  were  partners 
under  the  firm  of  N.  Wood  &  Co.  By  their  articles  of  partner- 
ship, Wood  had  the  right,  upon  a  dissolution  of  their  partner- 
ship, to  take  the  goods,  pay  Johnson  for  them,  and  carry  on  the 
business. 

On  the  13th  of  August,  1851,  the  defendants  executed  to  N. 
Wood  &  Co.  a  policy  insuring  them  for  six  years,  five  hundred 
dollars  upon  grain,  and  twenty-five  hundred  dollars  upon  goods 
that  might  be  in  their  store  during  that  time.  The  agreement 
as  to  Wood*s  right  upon  dissolution  to  buy  the  goods  and  con- 
tinue the  business  was  not  stated  in  the  application,  nor  made 
known  to  the  defendants. 

In  June,  1852,  Johnson  died,  and  Wood  thereupon,  according 
to  the  right  reserved  to  him  in  the  articles  of  partnership,  bought 
all  the  interest  which  Johnson's  estate  had  in  the  goods,  and  car- 
ried on  the  business  in  his  own  name,  and  thereafter  bought  goods 
on  his  sole  account.  The  business  was  carried  on  in  the  same 
store,  and  in  the  same  way  by  Wood,  that  it  had  been  carried  on 
by  N.  Wood  &  Co. 

In  September,  1854,  the  store  was  burned,  and  there  was  a 
loss  upon  the  goods  of  about  three  thousand  dollars.  All  of  these 
goods,  except  about  three  hundred  dollars'  worth,  had  been  pur- 
chased by  Wood  after  the  decease  of  Johnson. 

The  plaintiff  insists  that  he  can  recover  in  this  action  for  the 
loss  of  these  subsequently  purchased  goods. 

I.  He  claims  this  right  independent  of  any  assent  or  agree- 
ment by  the  defendants  to  be  liable  to  him,  and  to  confirm  and 
ratify  the  policy  to  him  as  assignee  and  purchaser.  He  puts  his 
right  upon  the  groimd,  that  by  the  partnership  articles  he  had 
the  right  upon  the  decease  of  Johnson  to  buy  the  goods  and  carry 
on  the  business  alone;  that  he  did  so,  making  no  change  that 
could  vary  or  increase  the  risk ;  that  the  change  was  but  a  varia- 
tion of  relative  interest,  increasing  the  share  of  one  partner  and 
diminishing  that  of  the  other. 

Upon  the  death  of  Johnson  the  plaintiff,  as  surviving  partner, 
became  vested  with  the  legal  title  to  the  goods  of  the  firm  insured 
by  the  policy,  and  was  by  operation  of  law  the  legal  assignee  of 
the  policy.  In  case  of  loss  he  alone  could  sue  for  a  breach  of  Uie 
contract  of  insurance.  So  long  as  Wood  continued  in  the  csm 
and  disposition  of  these  goods  as  surviving  partner,  we  think  the 
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policy  continued  in  force  as  to  them,  notwithstanding  the  decease 
of  Johnson.  But  it  is  not  for  these  goods  alone,  or  for  a  loss 
while  managing  the  business  of  the  late  firm  as  survivor,  that 
the  plaintiff  seeks  to  recover ;  but  for  goods  bought  on  his  own 
account  and  used  in  his  private  business. 

This  is  not  a  mere  change  of  relative  interest.  It  is  a  new 
business,  and  a  new  party,  and  to  make  the  defendants  liable  to 
Wood  alone,  it  must  be  shown  that  they  have  contracted  with 
him.  A  contract  with  Wood  and  Johnson  cannot  be  transferred 
into  a  contract  with  Wood,  without  their  consent.  Such  a  change 
in  the  contract  and  the  business,  the  defendants  cannot  be  sup- 
posed to  have  contemplated  when  they  issued  the  policy.  They 
may  have  contemplated  that  if  one  partner  should  die  during  the 
term  of  the  policy  it  should  be  kept  in  force  while  the  survivor 
closed  the  business  of  the  firm.  That  is  reasonable.  But  it  is 
imreasonable  to  extend  it  to  a  new  business,  and  a  new  firm. 

Hence,  when  one  partner  sells  to  his  associates,  there  can  be  no 
recovery  by  the  old  firm  for  a  subsequent  loss.  Tillou  v.  The 
Kingston  Mut.  Ins.  Co.  1  Seld.  406 ;  ^  Murdoch  et  al.  v.  The  Chen. 
Co.  Ins.  Co.  2  Comst.  210;*  3  Denio,  301. 

This  has  sometimes  been  put  upon  the  ground  that  at  the  time 
of  the  loss  the  old  firm  had  no  insurable  interest  in  the  property. 
Bat  we  think  where  there  is  a  voluntary  change  of  the  firm,  the 
insurance  company  may  also  well  say  that  the  new  firm  is  not  the 
party  with  Tvhom  they  contracted.  They  might  consider  the  risk 
increased  as  much  by  the  departure  of  one  of  the  assured  from  the 
firm  as  by  the  introduction  of  a  new  party ;  and  when  such  a 
change  is  voluntary,  it  is  a  risk  which  they  did  not  contemplate. 
They  might  be  willing  to  insure  Wood  while  connected  in  busi- 
ness with  Johnson,  and  wholly  unwilling  to  insure  or  deal  with 
him  alone.  The  rights  and  liabilities  of  Wood  &  Johnson  might 
be  very  different  from  those  of  Wood  alone.  They  might  be  sol- 
vent and  he  insolvent.  The  fact,  that  by  the  partnership  articles 
the  plaintiff  had  the  right  to  purchase  the  stock  and  continue  the 
business,  upon  the  dissolution  of  the  firm  of  Wood  &  Co.  cannot 
alter  the  rights  of  these  parties  as  to  the  extension  of  the  insur- 
ance. The  clause  in  the  articles  was  not  made  known  to  the  de- 
fendants, and  therefore  coidd  not  bind  them.  Even  if  known, 
we  think  it  could  have  had  no  effect,  unless  it  had  been  incorpo- 
rated into  the  contract  by  express  words. 

1  Ante,  voli  3,  p.  288.  *  lb.  p.  36. 
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Without  the  assent  or  agreement  of  the  defendants  to  treat  the 
policy  as  a  policy  to  Wood  alone,  we  do  not  think  he  can  recover 
for  these  subsequently  purchased  goods. 

II.  The  more  important  question  next  arises,  as  to  the  effect 
of  the  evidence  excluded  by  the  court. 

The  plaintiff,  in  his  declaration,  alleges  the  execution  of  the 
policy,  the  agreement  in  the  partnership  articles,  the  death  of 
Johnson,  the  purchase  of  the  goods  by  Wood,  and  an  agreement 
of  the  defendants  with  Wood,  that  in  consideration  of  his  paying 
all  subsequent  calls  upon  the  premium  note,  the  policy  should 
enure  to  his  benefit,  and  stand  as  a  policy  to  him  for  the  insur- 
ance of  his  sole  goods  and  property,  kept  in  the  store  and  em- 
ployed in  the  prosecution  of  the  business,"  and  performance  by 
the  plaintiff,  relying  on  this  promise  of  the  defendants,  whereby 
the  defendants  became  liable,  &c. 

The  evidence  excluded  by  the  court  tended  to  prove  such  an 
agreement  entered  into  with  the  plaintiff,  upon  full  notice  of  all 
the  facts,  both  by  the  agent  and  directors  of  the  defendants'  com- 
pany. But  it  was  not  claimed  that  the  agreement  was  in  vnriting. 
The  evidence  showed  that  it  was  express,  but  verbal  with  the 
agent,  assented  to  by  the  directors,  and  had  been  acted  upon  by 
both  parties. 

A  policy  of  insurance  is  a  mere  chose  in  action^  and  not  assign 
able  at  common  law  so  that  the  assignee  can  sue  in  his  own  name, 
and  though,  like  a  bond,  it  may  be  made  payable  to  the  insured 
and  his  assigns,  still,  if  a  loss  happens,  the  equitable  assignee 
must  sue  in  the  name  of  the  original  assured.  Skinner  v.  Some9^ 
14  Mass.  107;  JesBell  v.  Williamshurg  Ins.  Co.  3  Hill,  88;^  7 
Wend.  72 ;  Phil,  on  Ins.-  p.  61 ;  9  Wend.  404. 

In  the  charters  of  modem  insurance  companies,  and  usually  in 
policies  of  insurance,  there  is  a  provision  that  a  sale  of  the  prop- 
erty insured  shall  avoid  the  policy ;  but  that  the  vendee,  having 
the  policy  assigned  to  him,  on  application  to  the  company  within 
some  limited  period  of  time,  may  have  the  policy  ratified  and 
confirmed  to  him,  so  that  he  may  be  substituted  for  the  original 
assured,  and  have  all  his  rights  and  liabilities.  In  New  York  it 
has  been  held  that  the  vendee  and  assignee,  under  such  a  policy, 
must  sue  in  his  own  name  and  not  in  the  name  of  the  assignor. 
Mann  v.  The  Herk.  Co.  Ins.  Co.  4  Hill,  188 ;«  1  Hill,  71. 

As  to  the  form  of  bringing  this  action,  the  question  is  not  im- 

1  Ante,  Tol.  3,  p.  190.  >  lb.  p.  SSi. 
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portant  in  this  case,  for  the  plaintiff  is  both  vendee  and  assignee, 
and  also,  as  surviving  partner,  the  only  one  who  can  sue  as  the 
original  party  insured.  And  as  under  our  decisions  he  might 
join  his  individual  claims  with  those  as  surviving  partner  (2  Yt. 
569  ;  4  Vt.  26),  the  question  as  to  who  should  sue  does  not 
arise.  In  the  charter  of  this  company,  section  12,  it  is  provided 
that  when  a  house  or  building  is  alienated  the  policy  shall  be 
void ;  but  that  the  vendee  having  the  policy  assigned  him  may 
within  thirty  days  have  it  confirmed  to  him,  &c.  There  is  noth- 
ing in  the  charter  as  to  the  alienation  ot  goods.  Nor  is  there 
any  provision  in  the  charter  or  by-laws  specifying  how  the  policy 
shall  be  confirmed  to  the  vendee,  or  that  it  shall  be  in  writing. 
The  first  and  second  sections  of  the  eighth  article  in  the  by-laws 
enable  the  vendor  of  goods  insured  to  have  his  policy  cancelled 
in  whole  or  in  part.  They  have  no  further  application.  As, 
therefore,  there  is  nothing  in  the  charter,  or  by-laws,  or  policy, 
to  determine  the  effect  of  consent  by  the  company  to  an  aliena- 
tion of  his  interest  in  the  goods  by  one  of  the  assured  to  his  as- 
sociate, nor  how  the  vendee  or  assignee  may  have  the  policy 
ratified  to  him  so  as  to  enure  to  his  benefit,  we  are  obliged  to 
recur  to  the  general  principles  of  the  law  of  insurance  so  as  to 
determine  the  point  here  in  issue. 

The  general  rule  of  the  common  law  is,  that  a  chote  in  action 
cannot  be  assigned,  so  that  the  assignee  can  sue  in  his  own  name, 
unless  there  is  an  express  promise  by  the  debtor,  upoil  sufficient 
consideration,  to  pay  the  assignee. 

'  It  has  been  held  in  this  state  that  the  hand  fide  assignment 
of  a  debt,  anft  notice,  constitute  a  sufficient  consideration  for  a 
promise  by  the  debtor  to  pay  the  assignee.  Moar  v.  Wright^  1 
Vt.  57,  contains  an  elaborate  opinion  of  Judge  Royce  on  this 
point.  It  has  since  been  followed  in  this  state.  7  Vt.  197 ;  11 
Vt.  82.  See,  also,  18  Maine,  122 ;  24  Maine,  484 ;  4  N.  H.  69  ;  4 
Cow.  18  ;  3  Hill,  88 ;  9  Wend.  317. 

In  Moivry  v.  Todd,  12  Mass.  283,  Parker,  C.  J.,  says :  **  What- 
ever may  be  the  effect  of  handing  over  a  written  contract  to  a 
party  to  whom  it  is  intended  to  be  transferred,  without  a  recog- 
nition of  the  transfer  by  the  person  bound  by  the  contract,  and 
a  promise  to  pay  to  the  holder,  we  are  satisfied  that  with  such 
recognition  and  promise  the  assignment  is  sufficient  without  the 
name  of  the  assignor.    It  amounts  to  the  substitution  of  one 

VOL.  IT.  22 
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creditor  for  another,  by  the  consent  of  the  two  creditors  and  the 
debtor ;  and  an  action  may  be  maintained  by  the  assignee  in  his 
own  name,  founded  on  the  assignment  and  the  express  promise  to 


In  England  it  has  been  held,  that,  to  make  the  consideration 
sufficient,  there  must  be  something  more  than  the  assignment  of 
the  debt,  such  as  release  of  another's  liability,  or  forbearance. 
4  B.  &  C.  163  and  166  ;  8  B.  &  C.  402  and  395. 

In  applying  this  general  rule  to  the  law  of  insurance,  Mr. 
Phillips,  in  his  Treatise  on  Insurance,  pp.  61  and  62,  says :  If 
the  underwriter  has  agreed  to  account  and  make  payment  to  an 
assignee,  the  latter  may  commence  proceedings  in  his  own  name, 
where  nothing  remains  to  be  done  on  the  part  of  the  assignor, 
and  all  his  interest  in  the  contract  has  ceased ;  and  if  the  assign- 
ment, taken  in  connection  with  the  policy,  plainly  transfers  the 
assured's  whole  interest,  the  underwriter's  assent  to  it  is  evidently 
equivalent  to  his  agreement  to  be  directly  answerable  to  tJie  as- 
siffnee.  In  such  case  the  suit  may  be  in  the  assignee's  name,  and 
he  becomes  to  all  intents  and  purposes  the  substituted  party  to 
the  contract."  The  8  Mass.  515  seems  to  recognize  the  rule  as 
thus  expressed.  The  correctness  of  the  rule  is  indisputable  so 
far  as  it  is  founded  on  an  express  promise  by  the  insurer  to  pay. 
Nor  does  it  seem  an  unreasonable  conclusion,  that  the  assent  of 
the  insurer  to  the  assignment  and  continuing  validity  of  the  pol- 
icy, and  to  the  alienation  of  the  property  where  alienation  avoids 
the  policy,  should  be  held  equivalent  to  an  express  promi^ 
since  without  such  consent  the  policy  would  be  voi^  The  assent 
of  the  insurer  in  such  cases  is  nothing  unless  it  amounts  to  an 
express  promise,  for  he  knows  that  assent  or  agreement  with  one 
who  has  parted  with  all  his  insurable  interest  in  the  property 
insured  would  be  null,  a  mere  gaming  policy.  We  think  the 
rule  expressed  by  Mr.  Phillips  is  founded  upon  good  sense  and 
the  fair  analogies  of  the  law. 

The  case  of  Bodle  v.  The  Chenango  Co.  Ins.  Co.  2  Comst.  58,^ 
has  been  cited  to  show  that  no  action  at  law  will  lie.  That  was 
a  bill  in  equity,  and  the  court  of  appeals  held  that  it  was  well 
brought,  and  that  the  orators  had  no  remedy  at  law.  There, 
Jona  Bodle  sold  to  James  Bodle  an  undivided  interest  in  the 
goods  insured,  and  the  insurance  company  agreed  that  the  policy 
should  remain  good  to  Jona  Bodle  on  the  store  for  six  hundred 

1  AnU,  vol.  2,  p.  794. 
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dollars,  and  to  Jona  and  James  for  fourteen  hundred  dollars  on 
the  goods.  The  charter  of  the  company  had  the  usual  provision 
that  the  grantee  having  the  policy  assigned  to  him  might,  on  ap- 
plication, have  the  same  ratified  so  that  he  should  be  substituted 
for  the  original  assured. 

The  case  seems  to  have  been  considered  only  in  the  one  view, 
whether  the  orators  had  complied  with  the  provisions  of  the 
charteV  so  that  they  might  sue  at  law ;  and  the  court  held  that 
there  was  no  assignment  of  the  policy  or  any  part  of  it  by  James 
to  Jona,  so  as  to  enable  them  to  sue  as  assignees  under  the 
charter.  If  the  suit  had  been  by  James  and  Jona  Bodle,  on  the 
express  promise  to  pay  the  fourteen  hundred  dollars  to  them,  and 
had  set  forth  their  application  to  have  the  policy  continued  and 
ratified  to  them,  and  the  agreement  of  the  company  to  do  so, 
and  the  entry  of  Jona  Bodle's  name  as  a  member,  we  think  a 
sufficient  consideration  and  valid  contract  would  have  been  shown 
80  as  to  have  sustained  the  action  at  law.  But  this  view  of  the 
case  does  not  seem  to  have  been  presented. 

In  the  case  at  bar.  Wood,  by  the  decease  of  Johnson,  became 
the  legal  assignee  of  the  policy,  and  had  the  sole  care  and  dis- 
position of  the  property  insured.  He  purchased  the  beneficial 
interest  which  Johnson's  estate  had  in  the  goods,  and  thus  be- 
came the  legal  owner  of  both  the  goods  and  the  policy.  John- 
son's estate  had  nothing  in  either.  Being  thus  the  legal  assignee 
of  the  policy  and  vendee  of  Johnson's  interest  in  the  goods,  he 
applied  to  the  general  agent  of  the  company  to  ratify  and  con- 
tinue the  policy  to  him  alone,  and  for  his  sole  goods,  during  the 
period  for  which  the  policy  by  its  terms  was  to  continue.  The 
agent  did  expressly  agree  to  this  proposition.  If  he  had  authority 
to  so  agree,  he  thereby  bound  the  company.  But  whether  he  had 
or  had  not  we  do  not  consider  material,  for  the  case  states  that  the 
directors,  with  notice  of  the  death  of  Johnson  and  that  the  plain- 
tiff was  continuing  the  business,  assented  to  this  agreement,  and 
treated  the  policy  as  so  continuing.  The  agent  had  authority  to 
receive  the  proposal  of  the  plaintiff,  and  if  not  authorized  to  ac- 
cept it,  it  was  his  duty  to  communicate  with  the  directors.  As 
the  plaintiff  had  no  communication  with  the  principals,  but  did 
the  whole  business  through  the  agent,  he  could  not  be  expected 
to  have  proof  of  an  express  assent  by  them.  If  they  treated 
the  agreement  he  had  expressly  made  with  the  agent  as  valid. 
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and  acted  upon  it  for  more  than  two  years  and  up  to  the  time  of 
the  loss,  we  think  such  conduct  a  sufficient  ratification  of  tiie 
agreement,  and  fully  sufficient  to  support  and  confirm  it,  al- 
though no  direct  and  express  language  of  affirmance  is  sho?ni. 
Circumstantial  evidence,  which  establishes  such  assent  to  the 
agreement,  has  all  the  force  of  a  positive  agreement  in  words. 
Assent  that  the  policy  should  continue  in  force  for  Wood's  sole 
benefit,  excludes  all  idea  of  its  continuance  for  the  benefit  of 
Wood  &  Johnson.  Johnson  being  dead,  and  the  policy  and  the 
goods  being  vested  in  Wood,  an  assent  that  the  policy  should 
continue  in  force  for  his  sole  benefit  must  be  deemed  equivalent 
to  an  express  promise  to  pay  him  the  insurance  m<niey  in  case  of 
loss. 

Indeed  this  may  be  considered  not  so  much  an  assignment  of 
a  chose  in  action  as  a  ratification  of  the  policy,  upon  sufficient 
consideration  by  the  insurer  to  the  plaintifi^  as  the  party  insured ; 
the  plaintiff  thereafter  holding  the  policy  not  by  assignment,  but 
as  a  party  substituted  by  contract,  upon  sufficient  consideration, 
for  the  original  party.  It  was  not  necessary  that  the  substitution 
should  be  pursuant  to  the  provisions  of  the  twelfth  section,  for 
that  applied  only  to  buildings,  and  not  to  the  alienation  (tf 
goods.  The  agreement  of  the  plaintiff  to  remain  liable  on  the 
premium  note  was  a  sufficient  consideration. 

It  is  objected  also  by  the  defendants,  that  such  a  substitution 
or  assignment  cannot  be  by  parol,  but  must  be  in  writing. 

Then  there  is  nothing  in  the  charter,  by-laws,  or  policy,  re- 
quiring the  assent  of  the  company  to  such  substitution  to  be  in 
writing. 

It  is  well  settled  that  the  promise  to  assume  a  cho%e  in  action^ 
made  by  the  debtor  to  the  assignee,  enabling  the  latter  to  sue  in 
his  own  name,  need  not  be  in  writing.  8  B.  ft  C.  842 ;  Chitty  on 
Cont.  532,  and  notes. 

This  cannot  be  deemed  the  creation  of  a  new  contract  of  in- 
surance by  parol  evidence,  but  only  the  ratification  and  confirma- 
tion of  an  existing  policy  to  a  new  party  having  an  interest  in 
the  subject  matter  of  the  insurance.  Though  such  confirmations 
are  by  many  insurance  companies  required  by  charter  or  by-laws 
to  be  in  writing,  yet  it  is  obvious  that  in  the  absence  of  any  stat- 
ute requiring  such  act  to  be  done  only  by  writing,  parol  evidence 
that  it  has  been  done  and  acted  upon  is  admissible.    Goodall  v. 
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N.  E.  M.  F.  Jtw.  Co.  6  FoBt  169  ;  Perch  v.  New  L<m.  Co.  Mut. 
Iru.  Co.  22  Conn.  575. 

We  do  not  deem  it  necessary  to  consider  the  question  whether 
an  oral  contract  of  insurance,  when  it  has  been  acted  upon,  is 
binding  between  the  parties. 

As  the  evidence  offered  was  admissible  as  tending  to  prove  an 

express  promise,  or  what  was  equivalent  to  it,  a  new  trial  must 

be  had.  Judgment  reversed. 

As  to  tranafen  of  partnMship  inteiMto  between  partnen,  see  Dix  t.  MercantiU  Ins, 
Co.,  <mU,  and  cases  cited. 


GooDFELLOw  VS.  Times  and  Bbacok  Assueakcb  Co.^ 
(Queen's  Beudi,  Upper  Canada,  Hilary  Term,  1859.)  Construe' 
Hon  of  Receipt. 

A  receipt  ran  in  the  following  form  :  *'  The  Times  &  Beacon  Assurance  Company  Agents' 
Office,  Brantford,  8d  of  February,  1858.  Received  from  Messrs.  J.  Goodfellow  &  Co. 
the  sum  of  $14,  being  the  premium  for  an  insurance  to  the  extent  of  $2,000  on  property 
described  in  the  order  of  this  date,  mibject  to  the  appihwd  of  the  board  at  Kingttnn^  the 
ssid  psrty  to  be  considered  Insured  for  twenty-one  days  from  the  abore  date,  within 
which  time  the  determination  of  the  board  will  be  notified.  If  approved,  a  policy  will  be 
delivered,  otherwise  the  amount  received  will  be  refunded.  Use  the  premium  for  the  time 
90  intured.**  Held^  not  an  absolute  insurance  for  twenty-one  days  certain,  but  that  the 
company  might  within  that  period  reject  the  risk,  and  give  notice,  after  which  th^  lia- 
bility would  cease.  Burns,  J.,  dissenting. 


L0]n>OK  AND  NOBTH  WESTERN   RAILWAY    CO.  VS.  GlTN.* 

(Queen's  Bench,  England,  Hilary  Vacation,  1859.) 

Amount  of  Recovery. 

FlsintiSs,  common  carriers,  insured  goods  against  fire  in  an  insurance  company  of  which 
defendant  was  treasurer.  By  a  condition  indorsed  on  the  policy,  goods  held  in  trust  or 
on  oommissioa  "  were  to  be  insured  as  such,  otherwise  the  policy  **  would  not  ex- 
tend to  cover  such  property.' *  By  the  policy,  j£15,000  was  declared  to  be  insured  on 
goods  their"  (plaintifib')  **own  and  in  trust  as  carriers''  in  a  certain  warehouse;  and 
it  was  stipulated  that  the  funds  of  the  insurance  company  were  to  be  ^liable  to  pay,  re- 
hwtste,  or  make  good  "  "  to  the"  ''assured  "  **all  damage  and  loss  which  the  "  "  as- 
sured" should  suffer  by  fire,  on  the  property"  therein  ''particularized."  Anothei 
of  the  conditions  indorsed  ran  thus :  "  In  every  case  of  loss  duly  proved,  the  company 
will  either  reinstate  the  property,  or  the  assured  shall  receive  satisfaction  to  the  amount 
thereof,  without  discount  or  deduction."  Held,  in  an  action  on  the  policy,  that,  to  the 
named  amount,  the  whole  value  of  goods  in  the  warehouse,  In  plaintiffs'  possession  as 
carriers,  was  Insured  by  It,  and  not  merely  plaintiffs'  interest  as  carriers  in  such  goods. 
That  plaintiffs  were  entitled  to  recover  the  whole  value  of  such  goods  destroyed  by  fire  in 
the  warehouse  ;  although  as  the  value  of  such  goods  exceeded  £10,  and  the  owners  had 
not  declared  such  value  to  plaintiffs,  plaintiffs  were  not  liable  to  the  owners  for  such  loss 
by  reason  of  the  Carriers'  Act,  stat  U  G.  4  and  1  W.  4,  c  68,  §  S. 


»  17  Up.  Can.  Q.  B.  411. 
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Held,  further,  that  plaintifEs  would  be  trustees  for  the  owners  of  the  goods  of  the  amonnt 
thus  recovered,  less  plamtifib'  charge  as  carriers  in  respect  of  the  goods. 

Action  by  plaiiitifis  against  defendant,  as  treasurer  of  the 
Globe  Insurance  Company.  The  declaration  set  out  at  length  a 
policy  of  insurance  against  loss  and  damage  by  fire,  effected  with 
the  said  insurance  company,  dated  11th  December,  1854,  by 
which  the  sum  of  <£ 15,000  was  insured  on  goods,  plaintiffs'  own 
and  in  trust  as  carriers,,  in  a  certain  warehouse,  in  the  policy 
named.  The  declaration  then  ayerred  that  certain  goods  of 
plaintiffs,  in  trust  as  carriers,  in  the  said  warehouse,  had  been 
burnt  and  destroyed  by  fire,  whereby  plaintiffs  sustained  a  loss 
on  the  said  goods  to  the  amount  of  J&  15,000,  and  that  the  said 
insurance  company  had  not  paid  or  made  good  the  said  loss. 

2d  plea :  That  plaintiffs  did  not,  by  reason  of  the  said  burn- 
ing and  destroying  by  fire,  suffer  any  damage  or  loss  upon  the 
said  goods.    Issue  thereon. 

At  the  trial  before  Willes,  J.,  at  the  Surrey  summer  assizes^ 
1858,  a  verdict  was  entered  for  the  plaintiffs  for  the  full  amount 
claimed.  Subject  to  the  opinion  of  the  court  upon  a  special  case, 
which  was  substantially  as  follows :  — 

By  the  policy  of  insurance,  upon  which  this  action  was  brought 
(a  copy  of  which  formed  part  of  the  case),  an  insurance  was,  on 
11th  December,  1854,  effected  by  plaintiffs  with  the  Globe  In- 
surance Company  for  the  sum  of  £ 35,000,  15,000  of  which 
was  declared  to  be  "  on  goods  their  "  (plaintiffs')  "  own  and  in 
trust  as  carriers,"  in  a  warehouse  (A.)  belonging  to  plaintiffs, 
situate  at  the  Camden  Town  Station  of  the  London  and  North 
Western  Railway. 

The  second  condition  indorsed  on  the  policy  was  as  fol- 
lows :  — 

Goods  held  in  trust,  or  on  commission,  are  to  be  insured  as 
such,  otherwise  the  policy  will  not  extend  to  cover  sudi  prop- 
erty." 

It  was  declared  in  and  by  the  policy  that,  during  the  continu- 
ance of  the  policy,  "  the  capital  stock  or  fund  of  the  insurance  " 
company  shall  be  subject  and  liable  to  pay,  reinstate,  or  make 
good,  at  their  option,  to  the  assured,"  ^<  all  damage  and  loss 
which  thd  "  "  assured  "  *'  shall  suffer  by  fire  on  the  property 
herein  particularized,  not  exceeding  on  each  item  the  sum  herein 
before  declared  to  be  insured  thereon." 
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And  the  fifteenth  condition  indorsed  was  as  follows :  — 

"  In  every  ease  of  loss,  duly  proved,  the  company  will  either 
reinstate  the  property,  or  the  assured  shall  receive  satisfaction  to 
the  amount  thereof,  without  discount  or  deduction." 

The  policy  continued  in  force  up  to  and  on  June  9, 1857, 
when  the  warehouse  (A.)  and  nearly  all  the  goods  then  contained 
in  it  were  consumed  and  wholly  destroyed  by  an  accidental  fire. 
All  claims  upon  the  policy  have  been  settled  and  adjusted,  except 
those  in  respect  of  the  <£  15,000  insured  on  goods  their  own  and 
in  trust  as  carriers,  in  warehouse  (A.)  as  above  mentioned. 

At  the  time  of  the  happening  of  the  fire  the  warehouse  con- 
tained a  large  quantity  of  goods,  which,  for  the  purpose  of  this 
case,  are  to  be  taken  to  be  goods  of  plaintiffs,  in  trust  as  carriers, 
within  the  meaning  of  the  policy.  These  goods  were  wholly 
burnt  and  destroyed  by  the  fire. 

Plaintiffs  seek  to  recover  in  this  action  the  value  of  the  last 
mentioned  goods.  It  has  been  agreed  that  the  rights  and  liabili- 
ties of  plaintiffs  and  the  Globe  Insurance  Company  shall  be  raised 
and  determined  upon  two  selected  items  of  the  said  goods,  repre- 
senting two  classes  into  which  the  whole  of  the  said  goods  are 
divisible,  and  that  the  claims  of  the  plaintiffs  against  the  Globe 
Insurance  Company,  in  respect  of  the  rest  of  the  said  goods,  shall 
be  adjusted  out  of  court,  on  the  principles  which  may  be  applied 
by  the  court  to  the  said  two  selected  items  respectively.^ 

Plaintiffs  were,  from  a  time  prior  to  1847,  and  have  ever  since 
continued  to  be,  common  carriers  of  goods  by  railway,  and  as  such 
have,  during  all  that  time,  carried  goods  over  the  London  and 
North  Western  Railway  (among  other  places),  from  London  to 
Edinburgh.  The  Camden  Town  Station,  mentioned  above,  is  the 
terminal  goods  station  of  plaintiffs  in  London. 

On  9th  June,  1857,  a  package  of  silk,  of  the  value  of  £10  and 
upwards,  was  received  in  London  by  Pickford  &  Co.  (as  agents 
for  plaintiffs),  to  be  carried  by  plaintiffs  from  London  to  Edin- 
burgh. 

These  silks  were  contained  in  one  package,  and  the  value  and 
nature  of  such  silks  were  not,  at  the  time  of  the  delivery  thereof 
to  Pickford  &  Co.,  declared  by  the  person  sending  or  delivering 
the  same,  nor  was  any  increased  charge,  or  agreement  to  pay  the 
same,  accepted  by  the  person  receiving  such  package. 

^  The  arg:ament  tamed  on  one  only  of  other  being  conceded  hj  the  defendant ; 
tlie  two  selected  items,  the  daim  as  to  the    the  facte  relating  to  it  are  here  omitted. 
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This  parcel  was  deposited  by  Pickford  &  Co.  in  warehouse  (A.) 
preparatory  to  its  being  dispatched  to  its  destination,  and  re- 
mained there  until  it  was  burnt  and  destroyed  by  the  fire. 

Pickford  &  Co.,  after  the  fire  and  before  this  action,  with  the 
authority  and  on  behalf  of  the  plaintiffs,  paid  to  the  consignee  of 
the  said  silks  part  of  the  value  thereof,  which  was  accepted  by 
the  latter  in  discharge  of  his  claim  against  plaintiffs  in  respect  of 
the  said  silks. 

The  court  was  to  have  power  to  draw  all  inferences  of  fact. 
The  questions  for  the  opinion  of  the  court  were  :  ^ 
2.  Whether,  having  regard  to  the  provisions  of  the  Carriers' 
Act,  11  G.  4  and  1  W.  4,  c.  68,  plaintiffs  were  entitled  to  recover 
the  value  of  the  silks,  or  the  amount  so  paid  in  respect  of  them 
as  aforesaid. 

If  the  court  should  be  of  opinion  that  plaintiffs  were  entitled 
to  recover  in  respect  of  both  or  either  of  the  selected  items,  the 
verdict  for  plaintiffs  was  to  stand,  subject  to  the  adjustment  of 
the  amount,  as  before  mentioned,  in  accordance  with  the  princi- 
ples laid  down  by  the  court. 

If  the  court  should  be  of  opinion  that  plaintiffs  were  not  enti- 
tled to  recover  in  respect  of  either  of  the  selected  items,  the^  ver- 
dict entered  for  plaintiffs  was  to  be  vacated,  and  a  verdict  entered 
for  defendant. 

WiGHTMAN,  J.  The  question  in  this  case  is,  whether  the 
plaintiffs  are  entitled,  under  this  policy,  to  recover  more  than 
their  own  particular  interest  in  the  goods  which  they,  as  carriers, 
had  in  the  warehouse  when  it  was  burnt  ?  I  think  that  they  are, 
and  that  they  ought  to  recover  the  full  value  of  the  goods.  They 
must,  in  my  opinion,  be  considered  as  having  insured  the  goods 
which  they  held  in  trust  as  carriers,  for  the  benefit  of  the  owners, 
for  whom  they  will  hold  the  amount  recovered  as  trustees,  after 
deducting  what  is  due  in  respect  of  their  own  charges  upon  the 
goods.  It  is  not  contended  that  there  is  anything  illegal  in  this 
policy.  The  plaintiffs  are  clearly  entitled  to  recover  something : 
the  only  question  is,  how  much.  Now,  when  the  terms  of  the 
policy  are  looked  at,  it  appears  that  the  plaintiffs  thereby  insure 
**  goods  their  own  and  in  trust  as  carriers,"  in  the  warehouse. 
Thus  a  distinction  is  drawn  between  their  own  goods  and  goods 

1  The  hret  question,  which  turned  upon  notice  of  insarance  with  any  other  com- 
the  seTenth  condition  of  the  policy,  as  to    pany,  was  not  raised  upon  the  argument 
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which,  as  carriers,  they  hold  for  other  people  ;  and  it  appears  to 
me  that  both  classes  of  goods  were  meant  to  be  fully  covered  by 
the  insurance,  and  that  the  description  of  some  of  the  goods  as 
"  goods  in  trust  as  carriers  "  was  inserted  in  compliance  with  the 
second  condition  indorsed  on  the  policy,  for  the  express  purpose 
of  protecting  the  interest  of  the  owners  of  such  goods,  as  well  as 
the  more  limited  interest  of  the  plaintiffs.  It  is  true  that  this 
insurance  is  in  the  nature  of  a  voluntary  trust  undertaken  by  the 
plaintiffs,  without  the  knowledge  of  the  cestuis  que  trusty  the 
owners  of  the  goods  ;  bat  it  is  a  trust  clearly  binding  on  the  plain- 
tiffs in  equity,  who  will  hold  the  amount  which  they  now  recover, 
in  the  first  place  for  the  satisfaction  of  their  own  claims,  and  in 
the  next,  as  to  the  residue,  in  trust  for  the  owners.  If  a  differ- 
ent construction  was  put  on  such  a  policy  as  this,  it  would  be 
necessary,  as  my  brother  Crompton  has  observed,  that  several 
policies  should  be  effected  on  the  same  goods,  and  thus  insurance 
companies  would  obtain  several  premiums  instead  of  one  in  re- 
spect of  what,  to  them,  is  the  same  risk.  The  question  is  cer- 
tainly one  of  intention ;  but  I  have  no  doubt  that  the  intention 
was  as  I  have  stated.  The  circumstance  that  thiB  plaintiffs, 
in  consequence  of  the  non-compliance  with  the  carriers'  act,  are 
not  liable,  as  carriers,  to  the  owners  for  the  loss  of  the  goods,  is 
not,  as  it  seems  to  me,  very  material  to  the  present  question.  In 
Waters  v.  The  Monarch  Insurance  Co,  5  E.  &  B.  870,  the  plain- 
tiffs, being  warehousemen,  and  therefore  not  insurers,  were  not 
liable  to  the  owners  of  the  goods  which  were  burnt ;  but  the 
court  held  that  that  fact  did  not  prevent  the  insurance  company 
from  being  liable  to  the  plaintiffs  to  the  amount  of  the  full  value 
of  the  goods,  although  the  utmost  interest  that  the  plaintiffs 
themselves  had  in  the  goods  was  to  the  extent  of  their  ware- 
house charges,  for  which  they  had  a  lien  upon  them:  That  case 
is,  in  principle,  undistinguishable  from  the  present,  and  is  conclu- 
sive in  favor  of  the  plaintiffs. 

Eele,  J.  I  do  not  disagree  with  the  rest  of  the  court  as  to 
the  construction  to  be  put  upon  the  policy  in  this  particular^case. 
I  should  have  been  inclined  to  think  that  the  intention  of  the 
assured  was  to  insure  only  their  own  interest :  but  then,  as  a  car- 
rier is  responsible  to  the  owner  for  the  full  value  of  goods  de- 
stroyed by  fire,  his  insurance  of  his  own  interest  is  an  insurance 
of  the  full  value  of  the  goods.    And  in  this  particular  case,  I  do 
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not  think  that  it  can  be  said  that,  in  making  this  insurance,  the 
plaintiffs  made  an  implied  stipulation  with  the  insurance  com- 
pany, that,  although  they  insured  the  whole  value  of  all  goods  in 
their  hands  as  carriers,  they  would,  if  the  Carriers*  Act,  11  G.  4 
and  1  W.  4,  c.  68,  gave  them  a  defence  against  the  claim  of  the 
owners  of  any  such  goods,  if  lost,  avail  themselves  of  it.  And 
here  we  have  it  found  as  a  fact,  that  the  plaintiffs  have  made  a 
payment  to  the  owners  of  the  goods  in  question,. in  respect  of  the 
loss.  In  future,  if  insurance  companies  wish,  in  granting  such 
policies  as  the  present,  to  limit  their  responsibility  to  the  respon- 
sibility of  the  carrier,  upon  proceedings  taken  against  him  in  in- 
vitum^  they  must  employ  precise  words  to  that  effect. 

Cbompton,  J.  I  am  of  the  same  opinion.  The  plaintiffs  in- 
tended to  insure,  first,  their  own  interest,  if  any,  in  the  goods ; 
and,  secondly,  the  interest  of  their  cestuis  que  trusty  the  owners 
of  the  goods.  Mr.  Lloyd  said  that  the  questions  were.  Who  are 
the  assured  ?  and,  What  is  their  loss  ?  I  answer,  first,  the  as- 
sured are  the  plaintiffs,  both  as  trustees  and  as  carriers ;  secondly, 
the  loss  is  the  loss  of  the  property  as  trust  property,  that  is  to 
say,  as  property  in  which  the  plaintiffs  are  beneficially  interested 
to  the  extent  of  their  lien,  and  as  to  the  residue  of  which  they 
are  trustees  for  the  true  owners.  I  should  come  to  no  other  con- 
clusion if  the  question  was  rcB  Integra  ;  but  it  is  not,  having  al- 
ready been  decided  in  Waters  v.  The  Monarch  Insurance  Co. 
That  case  established  that  persons  who,  like  the  plaintiff  here, 
are  the  bailees  of  goods,  having  an  insurable  interest  in  them,  as 
against  the  assurers,  to  their  full  value,  although  the  assured  may 
be  trustees  for  third  persons  of  part  of  the  amount  recovered  on 
the  policy.  Then  we  have  to  consider  whether  the  plaintiffs  here 
have  sufficiently  complied  with  the  second  condition  on  the  pol- 
icy, which  says  that  "  goods  held  in  trust  or  on  commission  are 
to  be  insured  as  such."  I  read  that  as  meaning,  If  you  intend 
to  insure  as  trustees,  and  not  as  absolute  owners,  you  must  give 
us  notice  of  that  fact."  The  condition  proceeds,  "  otherwise  the 
policy  will  not  extend  to  cover  such  property."  Mr.  Lloyd  says 
that  that  means  "  will  not  extend  to  cover  your  particular  inter- 
est in  such  property."  But  I  think  it  means,  "  the  value  of  such 
property  shall  not  be  recoverable  unless  you  specify  it  as  trust 
property ;  but  if  you  do,  its  entire  value  shall  be  recoverable." 
I  think,  too,  that,  notwithstanding  this  condition,  an  insurance 
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simply  upon  "  goods  "  would  have  covered  the  plaintiffs'  interest 
as  carriers  in  the  goods.  Then  the  policy  itself  is  expressed 
to  be  made  upon  "goods  their"  (the  plaintiffs')  "own,  and  in 
tnist  as  carriers ; "  so  that  the  condition  is  complied  with.  There 
can  be  no  objection  to  the  plaintiffs'  recovering  the  full  value  of 
tiie  goods ;  for  an  equity  will  arise,  in  favor  of  the  owners,  from 
the  mere  circumstance  that  the  plaintiffs  will  have  received  more 
than  enough  to  cover  their  own  interest ;  as  to  the  excess  above 
the  sum  which  will  cover  that  interest,  the  plaintiffs  will  be  com- 
pellable, in  equity,  to  pay  it  over  to  the  owner.  The  fact  that 
the  plaintiffs,  in  consequence  of  non-compliance  with  the  provi- 
sions, as  to  notice,  of  the  carriers'  act,  were  not  liable  to  the 
owners  for  the  loss  of  the  goods,  does  not,  in  my  judgment,  at  all 
affect  the  case.  The  owners  may  fairly  have  chosen,  knowing 
that  an  insurance  had  been  effected  by  the  plaintiffs,  to  look  to 
the  insurance  office  for  compensation  instead  of  to  the  plaintiffs. 
I  do  not  see  that  there  is  any  obligation^  under  the  act,  upon  the 
owners  of  goods  above  the  value  of  £10,  to  declare  their  value 
to  the  carrier ;  if  they  are  willing  to  run  the  risk  of  the  loss  of 
the  goods,  without  having  any  redress  against  the  carrier,  they 
may  do  so.  But  there  is  no  hardship  in  holding  the  insurance 
office  liable  to  the  full  value  of  the  goods,  for  they  have  received 
the  premium  upon  the  full  value. 

Hill,  J.  I  am  of  the  same  opinion.  The  question  is  one  of 
construction  of  the  policy.  Does  it  protect  the  interest  and  legal 
responsibility  of  the  plaintiffs,  as  carriers  only,  or  does  it  also 
protect  the  interest  of  the  owners  in  the  case  of  goods  in  their 
possession  as  carriers  ?  The  latter  appears  to  me  to  be  the  proper 
construction.  The  policy  contains  plain  words,  describing  the 
property  insured,  "  Goods  their  own,  and  in  trust  as  carriers."  If 
it  had  been  intended  that  only  the  plaintiffs'  own  goods  should  be 
insured,  why  should  the  further  words  have  been  added  ?  Mr. 
Lloyd  relied  on  the  second  condition  as  making  it  necessary  for 
the  plaintiffs  to  add  these  words  in  order  to  insure  merely  their 
interest  as  carriers.  But  that  condition  is,  "  Goods  held  in  trust 
or  on  commission  are  to  be  insured  as  such,  otherwise  the  policy 
will  not  extend  to  cover  such  property,"  I  agree  with  my 
brother  Crorapton,  that  this  condition  would  not  have  prevented 
the  plaintiffs  from  recovering  on  the  policy  to  the  extent  of  their 
interest  as  carriers,  had  they  intended  to  insure  only  that  interest, 
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and,  with  that  intention,  had  made  the  insuranoe  simply  upon 
"goods,"  without  adding  the  words  "in  trust."  The  effect  to 
be  given  to  these  words,  which  have  been  added,  is  that  the  own- 
ers' interest  was  insured  as  well  as  that  of  the  plaintiffs.  My 
brother  Erie  has  most  truly  said  that  insurance  companies  must 
insert  in  policies  express  words  to  that  effect,  if  they  wish  to  limit 
their  liability  in  the  manner  here  contended  for.  To  hold  that 
they  have  done  so  would  be  to  put  a  most  strained  construction 
on  the  language  which  has  been  used.  Mor^ver,  I  consider  that 
Waters  v.  The  Monarch  Insurance  Co.  5  E.  &  B.  870,  really 
goyems  the  present  case.  The  ratio  decidendi  was  the  same. 

Judgment  for  the  plaintiffs. 


Geenieb  vs.  The  Monaech  Fibb  &  Life  Assubancb  C!o.^ 
(Superior  Court,  Montreal,  February,  1859.)  Forfeiture.  —  Eoi- 
dence. 

Under  a  clause  in  a  policy  of  insurance,  that  if  there  appear  fraud  in  the  claim  made  to  a 
loss,  or  false  swearing  or  affirmation  in  support  thereof,  the  claimant  shall  forfeit  all 
benefit  under  such  policy,  the  court  will  reject  the  claim  of  the  policy  holder,  if  the  com- 
pany establish  that  the  claim  is  unjust  and  fraudulent,  and  far  in  excess  of  the  actoal 
loss  to  the  knowledge  of  the  policy  holder. 

General  evidence  may  ootweigh  the  positive  testimony  of  witnesses,  where  the  evidence  of 
these  witnesses  is  not  consistent,  and  where  the  presumptions  are  adduced  against  its 
truth. 

John  J.  Haley  vs.  Dobghesteb  Mutual  Fieb  Iksub- 

ANCE  Co.^ 

(Supreme  Court,  Massachusetts,  March  Term,  1859.) 
Comhustihle  Materials. — Unanswered  Questions. 

Jl  policy  of  insurance  on  stock  in  trade,  being  mostly  chamber  furniture  in  sets  and  other 
articles  usually  kept  by  furniture  dealers,''  based  on  an  application,  which  is  made  part 
of  the  contract,  for  insurance  on  household  furniture,  being  my  stock  in  trade,  mcNrtly 
chamber  furniture  in  sets,*'  covers  paints  and  varnish  used  to  finish  the  furniture,  if 
usually  kept  by  furniture  dealers;  even  if  the  by-laws  to  which  the  policy  is  made  sub- 
ject provide  that  the  application  shall  be  approved  by  two  directors;  and  is  net  avoided 
by  having  on  the  premises  as  much  varnish  as  is  usually  kept  by  fumilnre  dealers,  al- 
though it  is  an  inflammable  substance,  and  the  insured,  in  answer  to  a  question  in  the 
application,  whether  any  explosive  or  highly  inflammable  matter  was  kept  near  or  in 
the  premises,  answered,    Not  to  my  knowledge.** 

In  an  application  for  insurance,  which  provided  that  questions  not  answered  should  be  con- 
strued most  favorably  to  the  risk,  the  applicant  left  unanswered  a  question  whether 
there  was  any  livery  stable  in  the  vicinity.  In  an  action  on  the  policy  of  which  this  ap> 
plication  was  made  part,  the  jury  were  instructed  that  if  there  was  a  livery  stable  in  the 
vicinity  at  the  time  of  the  application,  they  were  to  determine  what  was  the  meaning  of 
the  question  and  of  the  word  vicinity;**  and  whether  theit  was  a  liveiy  stable  in  that 
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Ticinitj,  having  reference  to  the  situatioD  of  the  building  in  which  the  property  insured 
was  situated,  the  situation  of  other  bnildingSi  and  the  locality,  as  ascertained  from  the 
contract  and  evidence.   Eeldf  that  the  defendants  had  no  ground  of  exception. 

In  an  application,  made  part  of  a  policy  of  insurance  on  property  in  the  seoond  story  of  a 
large  building,  and  providing  that  the  description  therein  given  is  a  full  and  true  de- 
scription of  the  property  to  be  insured  and  of  all  circumstances  in  relation  thereto,  ma- 
terial to  the  risk,  and  that  the  questions  not  answered  shall  be  constraed  most  favorably 
to  the  risk,  an  omission  in  answer  to  the  qoestion,  **  Who  occupied  it  ?  '*  to  state  the 
occupation  and  occupants  of  all  the  rooms,  does  not  avoid  the  policy,  if  the  jury  are  sat- 
isfied that  those  not  disclosed  make  the  risk  less  hazardous  than  it  would  have  been  if 
the  whole  building  had  been  occupied  as  stated  in  the  answer. 

Under  a  policy  of  insurance  for  $2,000  on  property  insured  elsewhere  for  $3,000,  which 
provides  that  "  when  property  is  insored  by  this  company  solely,  three  fourths  only  of 
the  value  will  be  taken,  and  in  case  of  loss  this  company  will  be  liable  to  pay  three 
fourths  only  of  the  value  at  the  time  of  the  loss,"  and  that,  in  case  of  loss  or  damage 
of  property  upon  which  double  insurance  subsists,  the  company  shall  be  liable  to  pay 
only  such  proportion  thereof  as  the  sum  insured  by  this  company  bears  to  the  whole 
amount  insured  thereon,  such  amount  not  to  exceed  three  fourths  of  the  actual  value  of 
the  property  at  the  time  of  the  loss,''  the  underwriters  are  not  liable  for  more  than  two 
fifths  of  three  fourths  of  the  value  of  the  property. 

Action  of  contbact  upon  a  policy  by  which  the  plaintiff  was 
insured  against  loss  or  damage  by  fire,  under  the  conditions 
and  limitations  expressed  in  the  by-laws  "  of  the  defendants,  an- 
nexed to  the  policy,  on  his  stock  in  trade,  being  mostly  chamber 
fomiture  in  sets  and  other  articles  usually  kept  by  furniture 
dealers,  contained  in  the  second  story  of  the  building  known  as 
Gerrish  Market,  in  the  city  of  Boston,  on  Portland  Street,  corner 
of  Sudbury  Street,  $2,000 ;  and  other  insurance  of  $3,000  sub- 
sists; with  liberty  to  have  and  make  further  insurance  to  an 
amount  being  not  more  than  three  fourths  of  the  value  of  the 
property  described  in  the  application  of  the  said  insured  dated 
the  thirtieth  day  of  October,  1855,  which  application  is  lodged 
with  the  secretary  of  this  company,  and  shall  form  part  of  the 
contract  to  be  taken  in  connection  with  this  policy," 

Among  the  by-laws  annexed  were  the  following:    Art.  1. 

The  object  of  this  corporation  is  to  insure  such  dwelling-houses 
and  other  buildings,  with  their  contents  and  such,  personal  prop- 
erty as  shall  not  be  generally  considered  extra  hazardous,  and  to 
insure  upon  those  only  which  are  ordinarily  considered  as  first 
class  risks."  Art.  2.  ^^The  company  may  make  insurance  for 
the  term  of  five  years;  but  a  greater  amount  than  three  thousand 
dollars  shall  not  be  taken  on  any  one  risk,  or  on  separate  risks 
where  the  buildings  or  property  are  so  situated  as  to  render  the 
same  in  effect  equivalent  to  a  single  risk.  When  property  is  in- 
sured by  this  company  solely,  three  fourths  only  of  the  value 
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will  be  taken,  and  in  cases  of  loss  this  company  will  be  liable  to 
pay  three  fourths  only  of  the  valae  at  the  time  of  the  loss,  but  in 
no  case  more  than  is  insured  by  this  company.  But  in  case  of 
partial  losses  on  real  estate,  this  company  will  pay  the  full 
amount."  Art.  8.  "  In  case  any  other  insurance,  prior  or  subse- 
quent, shall  subsist  upon  property  insured  by  this  company,  the 
policy  issued  by  this  company  shall  be  deemed  and  become  void, 
unless  such  other  insurance  subsists  with  the  consent  of  the 
directors,  signified  by  a  statement  thereof  in  the  policy,  or  by 
indorsement  thereon,  signed  by  the  secretary;  and  in  case  of 
loss  or  damage  of  property  upon  which  such  authorized  double 
insurance  subsists,  this  company  shall  be  liable  to  pay  only  such 
proportion  thereof  as  the  sum  insured  by  this  company  bears  to 
the  whole  amount  insured  thejreon,  such  amount  not  to  exceed 
three  fourths  of  the  actual  value  of  the  property  at  the  time  of 
the  loss."  Art.  16.  "  Unless  the  applicant  for  insurance  shall 
make  a  true  representation  in  writing  of  the  property  on  which 
he  requests  insurance,  and  of  his  title  and  interest  therein,  of  its 
situation,  and  of  all  other  matters  materially  affecting  the  risk, 
also  all  incumbrances,  the  policy  shall  be  void."  Art.  24.  "  All 
applications  shall  be  approved  by  two  directors,  and  no  director 
•shall  approve  an  application  for  insurance  on  property  in  which 
he  is  in  any  way  interested." 

The  application  was  for  insurance  "  on  household  furniture  in 
the  second  story  of  the  Gerrish  Market,  being  my  stock  in  trade, 
mostly  chamber  furniture  in  sets ; "  and  provided  that  "  all  the 
questions  must  be  answered,"  and  that  "  the  answers  to  the  fol- 
lowing interrogatories  shall  form  the  basis  of  the  contract  for 
insurance,  and  the  applicant  warrants  them  to  be  entirely  true, 
and  will  be  bound  by  them."  "  8.  Is  cotton  waste,  or  any  ex- 
plosive or  highly  inflammable  matter  kept  near  or  in  the  prem- 
ises on  which  this  insurance  is  applied  for  ?  "  Answer.  **  Not  to 
my  knowledge."  "  11.  Are  there  any  other  circumstances  ma- 
terial to  the  risk :  if  so,  what  are  they  ?  If  there  be  a  livery 
stable  or  steam-engine  in  the  vicinity,  state  how  near  to  the  risk." 
Answer.  "  There  is  a  small  steam-engine  in  the  fourth  story." 
"  14.  Who  owns  the  building  to  be  insured,  or  which  contains 
the  property  to  be  insured  ?  "  Answer.  "  George  W.  Gerrish." 
"  15.  Who  occupies  it  ?  "  Answer.  "  Market-stall  men  ;  self ; 
White  &  Co.,  polishers ;  Barnard  &  Dillingham,  painters ;  San- 
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bom,  Carter  &  Bazin,  bookbinders;  and  one  ornamental  do." 
And  the  said  applicant  hereby  covenants  and  agrees  with  the 
said  company  that  the  description  is  a  full  and  true  description 
herein  given  of  the  property  to  be  insuved  and  of  all  circum* 
stances  in  relation  thereto,  material  to  the  risk,  and  that  the  es- 
timated valuation  shall  not  be  conclusive  upon  the  company ;  but 
in  case  of  loss  the  true  value  at  the  time  of  loss  may  be  inquired 
into  and  ascertained  ;  the  questions  not  answered  above  shall  be 
construed  most  favorably  to  the  risk ;  and  that  said  applicant 
shall  be  bound  by  the  provisions  of  the  constitution  and  by-laws 
annexed  to  the  policy,  and  all  laws  of  the  Commonwealth  of  Mas- 
sachusetts, in  relation  to  the  premises,  as  a  part  of  this  contract 
for  insurance." 

At  the  trial  in  the  superior  court  of  Suffolk  at  May  term,  1857, 
before  Huntington,  J.,  it  appeared  that  the  Gerrish  Market 
building  was  a  very  large  building,  in  which  a  great  variety  of 
business  was  carried  on  under  a  great  number  of  tenants  ;  that, 
from  the  time  of  the  application  for  insurance  to  that  of  the  fire, 
the  premises  occupied  by  the  plaintiff  consisted  of  a  large  hall 
or  salesroom  and  three  rooms  adjoining,  a  paint  room,  varnish 
room,  and  store  or  packing  room  ;  the  furniture  was  made  at  an- 
other establishment  or  manufactory,  sent  up  to  the  salesroom  "  in 
the  white  "  or  unpainted,  and  varnished,  painted,  and  trimmed  in 
the  rooms  adjoining  the  salesroom  ;  and  a  quantity  of  varnish, 
oils,  and  paint  was  kept  in  the  premises  for  use  in  finishing  the 
furniture.  There  was  no  evidence  of  any  intention  on  the  part 
of  the  plaintiffs  to  conceal  or  neglect  to  make  inquiries  about  the 
occupation.  The  whole  stock  was  consumed  by  fire  on  the  12th 
of  April,  1856. 

There  was  evidence  tending  to  show  that  it  was  usual  for  fur- 
niture dealers  in  Boston  to  keep  varnish  as  part  of  their  stock, 
and  that  varnish  was  a  highly  combustible  matter.  The  plain- 
tiff introduced  evidence  tending  to  show  that  varnish  kept  in 
casks  was  not  a  combustible  or  highly  inflammable  material,  and 
also  that  some  furniture  dealers  sold  some  furniture  "in  the 
white "  to  other  dealers,  to  be  painted,  varnished,  and  sold  by 
them. 

The  defendants  objected  that  the  policy  covered  only  the  stock 
of  furniture  finished,  and  did  not  extend  to  the  paints  or  varnish 
or  any  other  articles ;  and  introduced  evidence  that  several  of 
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the  answers  in  the  application  were  not  true,  and  that  some  ques- 
tions were  not  fully  answered,  and  others  not  answered  at  alL 

The  judge  ruled  ^^that  the  contract  of  insurance  covered  the 
furniture  of  a  furniture  dealer,  and  such  other  articles  as  were 
proved  to  be  usually  kept  by  furniture  dealers,  and  necessary  to 
the  pursuit  of  the  plaintiff's  business ;  and  that  it  was  not  con- 
fined to  household  furniture,  mostly  chamber  furniture  in  sets,  as 
the  defendants  contended,  but  might  include  the  other  articles 
usually  kept  by  furniture  dealers,  as  stated  in  the  body  of  the 
policy :  That  in  order  to  recover  for  the  varnish  and  oil  de- 
stroyed, the  plaintiff  must  show  that  such  articles  were  usually 
kept  by  furniture  dealers ;  that  the  jury  were  to  inquire  to  whai 
amount  they  were  usually  kept ;  and  that  the  plaintiff  would  not 
be  entitled  to  recover  more  in  value  than  the  usual  amount,  tak- 
ing into  consideration  the  nature  and  extent  of  the  plaintiff's 
business  and  the  quantity  of  furniture  on  hand :  That  the  decla- 
rations, representations,  and  statements  in  .the  application,  so  far 
as  they  related  to  the  risk,  were  warranties,  and  no  matter 
whether  material  or  immaterial  to  the  risk,  if  untrue,  whether 
from  design,  ignorance,  or  mistake,  it  would  b6  fatal  to  a  recovery, 
by  the  plaintiff ;  that  they  were  made  the  basis  of  the  contract, 
and  were  to  be  construed  according  to  their  true  spirit  and  real 
meaning ;  that  they  were  to  be  read  fairly  and  not  captiously : 
That  so  far  as  no  answers  were  given  to  questions  in  the  applica- 
tion, they  might  find  that  the  company  waived  such  answers,  but 
that  the  company  must  have  the  benefit  of  the  provision  in  the 
contract  that  such  omission  should  be  construed  most  favorably 
to  the  risk ;  and  if  there  was  any  material  concealment,  or  con- 
cealment of  a  material  fact,  it  would  avoid  the  policy :  That  as 
to  the  answers  given  to  specific  questions,  the  meaning  of  the 
language  as  to  both  was  to  be  determined  by  common  use  and 
acceptation,  and  by  all  the  other  provisions  of  the  contract  touch- 
ing the  same  subject  matter,  and  by  the  different  answers  them- 
selves ;  that  if  a  misstatement  could  have  no  possible  relation  to 
the  risk,  it  would  not  affect  the  policy  ;  that  the  clause  as  to  ex- 
plosive substances  would  not  be  violated  in  having  on  hand  so 
much  varnish  and  oil  as  were  necessary  in  carrying  on  the  busi- 
ness of  a  furniture  dealer,  and  in  such  quantities  as  were  usually 
kept,  under  the  former  limitations ;  and  that  the  jury,  in  deter- 
mining whether  this  question  was  answered  truly,  might  refer  to 
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the  answers  made  to  another  question  as  to  the  occupation  of  the 
buildiug;  and  that  as  to  the  answer  relating  to  the  Uyery  stables, 
the  jury  were  to  inquire  whether  it  was  proved  that  there  was  a 
livery  stable  in  the  vicinity  at  the  time  of  the  application ;  (the 
plaintiff  contending  that  the  evidence  did  not  apply  to  that  time 
but  to  a  subsequent  period ;)  and  that  if  it  was  so  proved,  they 
were  to  determine  what  was  the  meaning  of  the  question,  and  of 
the  word  '  vicinity,'  and  whether  there  was  a  livery  stable  in 
that  vicinity,  having  reference  to  the  situation  of  the  building  in 
which  the  property  was  situated,  the  situation  of  other  buildings, 
and  the  locality,  as  ascertained  from  the  contract  and  evidence." 
As  to  the  question  in  regard  to  the  occupation  of  the  building, 
there  being  evidence  tending  to  show  that  at  the  time  of  the  ap- 
plication there  were  occupants  in  one  or  two  rooms  of  the  build- 
ing not  named  in  the  answer,  besides  the  general  instructions 
given,  the  jury  were  also  instructed,  "that  if  there  were  such 
occupaiits,  not  mentioned  in  the  apswer,  the  omission  would  not 
necessarily  avoid  the  policy,  if  the  jury  were  satisfied  that  by 
such  occupation  the  risk  was  less  hazardous  than  it  would  have 
been  if  the  occupation  and  occupants  were  all  such  as  stated  in 
the  answer,  and  tiiat  the  purpose  of  the  inquiry  was  to  be  borne 
in  mind." 

On  the  question  of  damages,  the  jury  were  instructed,  "  that 
the  defendants  were  liable,  if  at  all,  for  such  proportion  of  the 
loss  or  damage  as  the  sum  insured  by  them  bears  to  the  whole 
amount  insured  on  the  property,  subject  to  double  insurance,  not 
exceeding  three  fourths  of  the  actual  value ;  taking  care,  how- 
ever,  that  the  plaintiff  should  not  recover  in  any  event  more  than 
three  fourths  of  the  value  of  the  property  covered  by  insurance, 
with  interest  after  ninety  days  from  notice  of  loss." 

The  jury  returned  a  verdict  for  the  sum  of  $2,106.67,  and 
found  under  directions  of  the  court,  specially,  the  value  of  the 
property  insured  to  be  $6,917.26.    The  amount  of  the  whole  in 
sorance  was  agreed  to  be  $6,000.    The  defendants  all^^  excep 
tions. 

BiGBLOW,  J.  The  instructions  to  the  jury  were  carefully 
guarded  and  sufficiently  favorable  to  the  defendants,  with  the  ex- 
oeption  of  that  which  relates  to  the  subject  of  damages.  This 
was  founded  on  what  seems  to  us  to  be  a  misinterpretation  of  the 
by-laws.    The  defendants  did  not  assume  a  liability  in  case  of 
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the  existence  of  other  insurance  on  the  property  to  be  ascertained 
solely  by  calculating  the  proportion  vhat  the  sum  insured  by  them 
bore  to  the  whole  amount  insured  on  the  property.  The  basis  of 
calculation  was  in  all  cases  to  be  the  value  of  the  property  insured 
after  deducting  one  fourth  of  such  value.  Of  this  sum  the  defend- 
ants were  to  pay  such  proportion  as  the  sum  insured  by  the  poKcy 
issued  by  them  should  bear  to  the  whole  sum  insured  by  all  the 
policies  existing  on  the  property  at  the  time  of  the  loss.  In  other 
words,  the  defendants  were  to  be  liable  only  for  their  proportion 
of  three  fourths  of  the  value  of  the  property  insured ;  and  this 
proportion  was  to  be  ascertained  by  calculating  the  ratio  which 
the  sum  insured  in  the  policy  declared  on  bore  to  the  whole  sum 
insured  by  all  the  policies  existing  on  the  property.  This,  if  the 
whole  property  at  the  time  of  the  loss  amounted  to  ten  thousand 
dollars,  the  sum  on  which  the  liability  of  the  defendants  must  be 
reckoned  would  be  three  fourths  of  ten  thousand,  or  seven  thou- 
sand  five  hundred  dollars ;  and  of  this  last  sum  the  defendants 
could  be  held  to  pay  only  the  proportion  which  the  amount  in- 
sured by  them,  viz  :  two  thousand  dollars,  bore  to  the  whole  sum 
insured,  viz :  five  thousand  dollars ;  or  two  fifths  of  seven  thou- 
sand five  hundred  dollars,  which  would  be  three  thousand  dol- 
lars. But  as  this  last  sum  exceeds  the  whole  amount  insured  by 
the  defendants,  it  would  be  cut  down  to  that  amount,  and  the 
plaintiff  could  recover  only  two  thousand  dollars.  This  is  the 
clear  result  of  an  analysis  of  the  provisions  of  the  by-laws.  The 
second  by-law  is  limited  to  cases  where  the  defendants  are  sole 
insurers  on  the  property.  It  limits  their  liability  in  the  first  place 
to  three  fourths  of  the  value  of  the  property,  as  stated  in  the 
policy  ;  and  in  the  next  place  it  provides  for  a  further  limitation 
by  cutting  down  the  amount  to  which  the  plaintiff  would  be  en- 
titled to  three  fourths  of  the  value  of  the  property  at  the  time  of 
the  loss,  if  that  happens  to  be  less  than  the  amount  stated  in  the 
policy.  Then  comes  the  eighth  by-law,  which  provides  for  the 
case  of  double  insurance.  By  this  it  is  stipulated  that  the  de- 
fendants shall  be  liable  to  pay  only  such  proportion  of  the  loss 
as  the  simi  insured  by  this  company  bears  to  the  whole  amount 
insured  thereon,  such  amount  not  to  exceed  three  fourths  of  ike 
actual  value  of  the  property  at  the  time  of  loss;"  that  is,  the 
amount  insured  by  the  defendanta  and  all  other  insurers,  for  Uie 
purpose  of  ascertaining  the  extent  of  the  defendants'  liability,  is 
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not  to  be  allowed  to  exceed  thtee  fourths  of  the  value  of  the 
property  at  the  time  the  loss  occurs.  The  purpose  of  this  pro- 
yision  is  obvious.  It  is  to  carry  into  effect  the  provisions  of  Rev. 
Sts.  c.  37,  §  28,  which  enact  that  mutual  fire  insurance  com- 
panies shall  not  insure  property  for  a  sum  exceeding  three  fourths 
of  its  value.  The  effect  of  the  eighth  by-law  is,  that  in  ascer- 
taining the  liability  of  the  defendants  on  a  policy  issued  by  them, 
in  cases  'Where  there  is  other  insurance,  the  property  is  to  be 
taken  at  three  fourths  of  its  value,  and  the  proportion  which  the 
defendants  are  to  pay  is  to  be  reckoned  on  that  basis. 

It  is  suggested  by  the  counsel  for  the  plaintiff,  that  the  effect 
of  this  interpretation  of  the  by-laws  is  to  restrict  the  plaintiff 
from  obtaining  insurance  on  his  property  by  other  insurances  for 
a  sum  greater  than  three  fourths  of  its  value.  But  this  is  an 
error.  The  purpose  and  effect  of  the  by-laws  are  only  to  require 
that,  in  calculating  the  liability  of  the  defendants  according  to 
the  agreed  proportion,  it  is  to  be  assumed  that  the  property  was 
insured  only  for  three  fourths  of  its  value. 

Inasmuch  as  the  instruction  on  the  subject  of  damages  did  not 
conform  to  this  view  of  the  liability  of  the  defendants,  there  must 
be  a  new  trial  on  the  question  of  damages ;  and  for  this  purpose 
only  the  order  is  to  be  Exceptions  tustained. 


Upon  a  new  trial,  it  appearing  that  part 
of  the  property  insured  by  the  defendants 
was  not  corered  by  the  other  insurance, 
it  was  held  that  the  plaintiff  might  re- 
cover three  fourths  of  the  value  of  that 
pait  ol  the  property,  and  three  fourths  of 
the  Talne  of  so  much  as  was  covered  by 
the  other  insurance,  not  exceeding  $S,000 
in  all.  1  Allen,  536.  Dewey,  J.,  now  de- 
livered the  following  opinion :  In  prescrib- 
ing the  rule  for  the  assessment  of  damages 
in  the  present  case,  it  is  necessary  to  con- 
sider the  effect  to  be  given  to  the  17th  in- 
terrogatory in  the  application  for  insur- 
ance, and  the  answers  thereto,  and  also  to 
tiie  clause  in  the  policy  as  to  other  insur- 
ance. In  consequence  of  these  statements 
in  the  application  and  policy  as  to  other 
insurance,  the  defendants  insist  that,  un- 
der art.  8,  of  their  by-laws,  they  are  liable 
to  pa}ionly  such  proportion  of  the  loss  as 
the  sum  insured  by  them  bears  to  the 
whole  amount  insured  thereon,  taking 


the  same  as  stated. on  the  &ce  of  the 
policy.  That  the  two  policies  of  $1,500 
each,  held  by  the  assured,  did  not  in  fkct 
cover  all  the  property  lost  by  the  peril 
insured  against  it,  seems  to  us  quite  clear. 
Those  policies  are  merely  on  his  "  stock 
of  furniture,"  and  would  not  include  the 
loss  of  $826.84  on  paints,  oil,  and  varnish. 
The  policy  executed  by  the  defendants 
has  a  broader  scope,  being  on  "  his  stock 
in  trade,  being  mostly  chamber  furniture 
in  sets,  and  other  articles  usually  kept 
by  furniture  dealers."  *  To  the  extent  of 
the  articles  above  named  there  is  not 
therefore  a  double  insurance,  and  the 
rule  of  proportionate  assessment  of  the 
loss  among  various  insurers  of  the  same 
property  cannot  apply ;  and,  as  to  these 
articles,  no  remuneration  can  be  claimed 
except  of  the  defendants. 

But  it  is  urged  on  the  part  of  the  de- 
fendants that  by  the  recitals  in  the  ap- 
plication and  in  the  policy,  the  plaintiff 
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ia  eatopped  from  showing  theae  facta,  or* 
taking  the  position  that  there  was  not 
other  insurance  to  the  amount  of  $3,000 
upon  all  the  property  covered  hj  their 
inaarance.  We  do  not  anderstand  that 
it  is  alleged  that  any  false  representa- 
tions were  fraudulently  made  as  to  other 
insurance,  hut  that,  whether  this  discrep- 
ancy may  have  heen  inadvertent  and  un- 
known to  the  assured  at  the  time,  or 
otherwise,  he  can  recover  no  more  than 
the  proportional  share  which  would  have 
been  recoverable  had  there  been  out- 
standing policies  on  the  entire  stock  of 
goods  destroyed  by  the  fire. 

This  leads  to  the  inquiry  as  to  the  char- 
acter of  such  recitals  as  to  other  insur- 
ance existing  on  the  property  upon  which 
insurance  is  asked.  This  subject  was 
somewhat  considered  in  the  case  of  For- 
bu$h  V.  Western  MasaachutetU  Ins.  Com- 
pany,  4  Gray,  337 That  case  presented 
the  more  limited  question  of  the  effect 
to  be  given  to  such  recitals  of  insurance 
elsewhere,  in  cases  where  it  was  literally 
trae  at  the  time  of  issuing  the  policy, 
but  ceased  to  be  so  long  before  the  loss 
occurred,  or  the  expiration  of  the  period 
of  the  policy  under  which  the  plaintiff 
claimed  to  recover  the  loss.  That  such 
representation  was  not  to  be  taken  to 
be  a  warranty  or  stipulation  that  there 
should  be  a  good  and  valid  insurance  to 
the  amount  started  as  insured  in  other 
companies  during  the  entire  continuance 
of  the  new  policy,  was  fully  settled  in 
that  case.  If  it  is  not  to  have  that  eftect, 
but,  on  the  contrary,  would  be  fully  satia- 
fied  by  the  fact  of  the  actual  existence 
of  such  insurance  for  a  single  day,  then 
it  would  seem  that  the  only  ground  for 
avoiding  a  policy  for  erroneonsly  stating 
the  amount  of  policies  held  in  other  com- 
panies would  be  that  of  a  fraudulent  mis- 
representation. 

If  the  parties  intend  to  limit  the  liabil- 
ity of  the  insurers  in  the  new  policy  to  a 
certain  proportion  of  the  loss,  to  be  fixed 
by  the  enumeration  of  certain  other  out- 
standing policies,  the  stipnlation  should 

1  AnU, 


be  directly  made,  tiiat  such  other  inanr- 
ance  is  to  be  continaed  to  some  fntme 
definite  period.  In  the  caae  of  Forhuth 
V.  Western  Massachusetts  Ins.  Compeonf, 
although  on  the  face  of  the  policy  it  was 
redted  that  $2,000  was  insured  at  the 
People's  Mutual  Company  in  Worcester, 
yet  it  was  an  insurance  that  in  fact 
ceased  to  be  valid  at  the  very  moment 
when  the  policy  made  by  the  .defendanta 
took  efiect ;  yet  this  fact  was  held  not  to 
diminish  the  liabilities  of  the  inanren 
under  the  new  policy  to  pay  the  whole 
loss. 

Independent  of  any  purpose  of  insert- 
ing the  amount  of  other  polides,  with  a 
view  to  limit  absolutely  the  liability  of 
the  insurers  in  the  new  poU^  to  a  mere 
proportional  part  of  any  loss  that  may 
occur,  there  are  other  sufficient  reasons 
for  thus  stating  it  on  the  fnce  of  the  pol- 
icy. By  section  8  of  the  hy-lawa,  such 
new  policy  is  declared  to  be  void, "  unless 
such  other  insurance  subsists  with  the 
consent  of  the  directors,  signified  by  a 
statement  thereof  in  the  policy,  or  by  in- 
dorsement thereon  signed  by  the  secre- 
tary." So  also,  where  in  £BM:t  such  other 
policy  does  exist  at  the  time  of  the  loss, 
it  would  «!«miniflli  the  liability  to  a  pro- 
portional part  of  the  amount  of  the  loss. 
Both  these  objects  are  effected  by  an  in- 
sertion of  the  amount  of  other  insurances, 
and  without  giving  to  them  the  effect  of 
a  warranty  as  to  other  insurance  named 
in  the  policy.  Beyond  this,  in  the  ab- 
sence of  aU  suggestion  of  fraudulent  mis- 
representations, we  are  of  opinion  that  a 
recital  like  that  in  the  present  caae  ahoald 
not  affect  the  party  insured,  although 
some  portion  of  the  property  insured 
should  be  found  not  to  hava  b%m  en- 
braced  in  any  other  poli<^.  The  caae  of 
Denny  v.  Conway  Ins.  Co.  13  Gray,  492, 
did  not  present  this  question  foradjudieap 
tion,  and  the  point  was  not  there  decided, 
though  made  the  subject  of  some  xemarki 
in  the  opinion  given  in  that  caae. 
Judgment  for  the  plauil\ff'  on  the  verditL 
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Shawmut  Sugab  Refining  Co.  vs.  People's  Mtttual  FntB 
Insubance  Co.* 

(Supreme  Conrt,  MassachiiflettSY  March  Term,  1869.) 

•Proofs  of  Loii.  —  Statement  of  BUerest, 

On  a  policy  of  insurance  against  fire,  providing  that  the  loss  shall  be  paid  within  sixty 
di^s  after  notice  and  proof  thereof  according  to  the  conditions  annexed  tx>  the  policy, 
which  require  such  proof  to  include  a  statement  of  the  interest  of  the  assured  in  the  prop- 
erty, the  assured,  if  he  omits  to  insert  such  a  statement  in  his  proof  of  loss,  cannot  main- 
tiin  an  action,  unless  the  omission  is  waived  by  the  offieera  of  the  company. 

AcnOK  of  contract  against  a  mutual  fire  insurance  company 
established  at  Worcester,  upon  a  policy  whereby  they  insured 
the  plaintiffs  for  one  year  from  the  28th  of  September,  1855, 
"  against  loss  or  damage  by  fire  to  the  amount  of  twenty-five  hun- 
dred dollars,  to  wit,  $1,250  on  sugar  in  process  of  reiQning,  and 
$1,250  on  machinery,"  contained  in  their  building  in  Dedham ; 
^^the  said  loss  or  damage  to  be  estimated  according  to  the  true 
and  actual  value  of  the  property  at  the  time  the  same  shall  hap- 
pen, and  to  be  paid  within  sixty  days  after  notice  and  proof 
thereof  made  by  the  assured  in  conformity  to  the  conditions  an- 
nexed to  this  policy ; "  and  "  this  policy  is  made  and  accepted  in 
reference  to  the  conditions  hereunto  annexed,  which  make  a  part 
of  this  policy,  and  are  to  be  used  and  resorted  to  in  order  to  ex- 
plain the  rights  and  obligations  of  the  parties  hereto  in  all  cases 
not  herein  otherwise  specially  provided  for." 

The. material  parts  of  those  conditions  were  as  follows :  4.  ^^No 
agent  of  this  company  is  authoiized  to  do  any  act  whatever  which 
shall  in  any  way  or  manner  change  or  alter  the  terms  or  condi- 
tions of  any  poHcy  issued  by  this  company."  10.  "  All  persons 
insured  by  this  company,  and  sustaining  loss  or  damage  by  fire, 
are  forthwith  to  give  notice  thereof  to  the  secretary  of  the  com- 
pany in  writing ;  and  as  soon  after  as  possible  to  deliver  in  a  par- 
ticular account  of  such  loss  or  damage,  signed  with  their  own 
hands  and  verified  by  their  oath  or  affirmation  ; "  and  also  de- 
clare, on  oa(h,  whether  any  and  what  other  insurance  has  been 
made  on  the  same  property ;  what  was  the  whole  value  of  the 
subject  insured;  what  was  their  interest  therein;"  "and  when 
and  where  the  fire  originated,  so  far  as  they  know  or  believe." 

They  shall  also  procure  the  certificate  under  the  hand  of  a  mag- 
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istrate  or  notary  public  "  as  to  the  origin  of  the  fire,  the  value  of 
the  property  destroyed,  and  his  knowledge  or  belief  that  the  as- 
sured has  sustained,  without  fraud,  loss  and  damage  by  such  fire 
to  the  amount  therein  mentioned.  ^^And  until  such  proofs,  dec- 
larations, and  certificates  are  produced,  the  loss  shall  not  be 
deemed  payable." 

The  question  whether  it  would  be  competent  for  a  jury  to  find 
a  verdict  for  the  plaintiffs  was  submitted  to  the  decision  of  the 
court  upon  a  case  stated  by  the  parties,  the  material  part  of  which 
was  as  follows  :  — 

Part  of  the  machinery  in  the  plaintiffs'  building  was  fixed  and 
part  movable.  At  the  date  of  the  policy,  the  building,  land,  and 
fixed  machinery  were  under  a  mortgage,  upon  which  a  conditional 
judgment  had  been  obtained  and  possession  taken  for  the  purpose 
of  foreclosure,  and  which  was  afterwards  assigned  to  D.  E.  Wad- 
leigh,  H.  M.  Fosdick,  and  Samuel  Rice,  who  had  meanwhile 
brought  an  execution  against  the  plaintiffs  and  levied  it  on  the 
equity  of  redemption,  and  afterwards  made  an  agreement  in  writ- 
ing to  convey  all  their  interests  to  Todds  &  Hobson,  who,  under 
that  agreement,  entered  into  the  occupation  of  the  premises,  and 
carried  on  the  manufacture  of  sugar  there  on  their  own  account 
at  the  time  of  the  fire,  which  took  place  on  the  28th  of  August 
1856. 

Lorenzo  Burge  was  the  sole  agent  to  solicit  insurance  for  the 
defendants  in  Boston  and  the  adjoining  cities  and  towns,  received 
applications,  and  transmitted  them  to  the  defendants  at  Worces- 
ter, who  thereupon,  if  their  directors  approved,  issued  policies. 
Burge  was  paid  by  a  commission  on  all  moneys  received  by  him 
for  the  defendants  on  applications  through  him  upon  which  poli- 
cies were  so  issued  or  renewed,  and  received  proofe  of  losses  on 
such  policies;  but  never  settled  losses,  except  by  express  instruc- 
tions from  the  company  as  to  the  amount  for  which  to  settle ;  and 
had  no  express  authority  to  alter,  change,  or  waive  the  terms  and 
conditions  of  any  policy. 

On  the  2d  of  September,  Fosdick,  the  plaintiffs'  clerk,  delivered 
to  Burge  a  written  statement,  signed  by  himself,  but  not  under 
oath,  of  the  amount  and  value  of  sugar  in  process  of  refining,  and 
of  the  machinery  on  the  premises,  at  the  time  of  the  fire.  On 
the  6th  of  September,  Burge,  after  a  conversation  with  Uie  de- 
fendants' president,  wrote  a  letter  to  Fosdick,  saying,    The  pres- 
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ident  of  the  oompany  has  directed  me  to  inform  you  that  he  will 
require  a  full  compUanoe  with  article  10  of  the  conditions  of  in- 
surance annexed  to  your  policy.  The  statement  of  loss  must 
specify  eyery  item  separately,  and  be  sworn  to  by  each  of  the 
owners."  Fosdick  would  testify  that  on  receiving  this  letter  he 
called  on  Barge,  who  went  over  with  him  the  requirements  of  the 
tenth  condition  of  insurance,  and  pointed  out,  as  the  only  things 
requiring  further  statement,  those  which  he  thereupon  mentioned 
in  a  letter  of  the  same  day  to  the  defendants'  president,  namely, 
the  insurance  in  other  offices,  the  supposed  origin  of  the  fire,  and 
that  all  the  owners  should  sign  (which  last  he  wrote  could  not  be 
done,  because  some  of  the  plaintiffs'  stock  was  held  abroad) ;  and 
this  letter,  sworn  to  by  Fosdick  as  the  plaintiffs'  clerk,  together 
with  a  magisti-ate's  certificate  as  required  by  said  condition,  was 
sent  to  the  defendants  on  the  8th  of  September.  The  defendants' 
president  wrote  to  Fosdick  on  the  18th  of  September,  that  the 
papers  sent  by  him  relating  to  this  loss  were  not  satisfactory  to 
the  defendants,  nor  such  as  were  required  by  the  terms  of  the 
policy,  and  that,  were  they  executed  by  the  proper  person,  they 
were  not  as  full  as  required  by  the  policy ;  and  again  on  the  27th 
of  September,  returning  the  papers  for  correction  and  amend- 
ment, not  deeming  them  a  sufficient  compliance  with  the  condi- 
tions of  the  policy ; "  reciting  the  tenth  condition,  informing  him 
that  if  the  property  was  owned  by  a  corporation  the  necessary 
proofs  should  be  signed  and  sworn  to  by  their  directors,  and  that 
the  papers  received  were  deficient  in  not  stating  the  sums  insured 
on  machinery  and  stock  separately,  nor  the  interest  of  the  claim- 
ants in  the  property  insured,  nor  how  or  by  whom  the  building 
was  occupied  at  the  time  of  the  fire,  and  that  the  statement  of 
September  2d  was  not  under  oath ;  and  asking  for  an  inventory 
of  the  machinery  and  the  value  of  each  machine.  On  the  29th 
of  September  Fosdick  sent  to  the  defendants  a  statement  signed 
and  sworn  to  by  Wadleigh,  Rice,  and  Fosdick,  as  "  constituting  the 
board  of  directors"  of  the  plaintiffs'  company,  banning  thus: 
"Your  favor  dated  27  inst.  is  before  me ;  I  beg  to  lay  before  you 
such  further  details  as  you  ask  for.  1st.  ^ Our  interest?'  We  are 
directors,  and  own  lai^ely  of  the  stock  of  the  Shawmut  Sugar 
Refinery.  2d.  ^ Value  thereof?'  Machinery,  sugar,  and  build- 
ings, $22,565;"  and  also  stating  the  manner  of  occupation;  the 
supposed  origin  of  the  fire;  the  amount  of  other  insurance  on 


S60  Shawmut  S.  R.  Co.  v.  People's  M.  F.  I.  Co.  12  Gray,  535. 


Proofii  of  Loss. — StatemeBt  of  Intenit 


machinery  and  stock  separately  ;  and  an  inyentory  of  the  machin- 
ery and  its  value.  On  the  11th  of  October  the  defendants'  presi- 
dent, in  reply,  wrote  that  the  plaintifEs'  directors  had  not  yet  stated, 
in  their  official  capacity  and  under  oath,  the  quantity  and  value 
of  sugars  in  process  of  refining  at  the  time  of  the  fire,  nor  the  in- 
terest which  the  plaintiffs  had  at  that  time  in  the  machinery  or 
tiie  sugar,  nor  furnished  the  requisite  certificate  of  a  magistoite. 

Mbtcalf,  J.  The  court  have  not  found  it  necessary  to  decide 
any  question  discussed  in  this  case,  except  that  which  arises  on 
the  tenth  condition  of  insurance,  printed  and  annexed  to  the 
policy.  The  loss,  by  the  terms  of  the  policy,  was  to  be  paid 
within  sixty  days  after  notice  and  proof  thereof  made  by  the  as- 
sured in  conformity  to  the  conditions  annexed  to  this  policy." 
The  tenth  condition  required  the  assured  to  give  notice  in  writing 
of  the  loss,  and  as  soon  after  as  possible  to  deliver  in  a  particu- 
lar account  of  such  loss  or  damage,  signed  with  their  own  hands 
and  verified  by  their  oath  or  affirmation,"  in  which  they  should 
declare,  among  other  things,  what  was  their  interest  in  the  sub- 
ject insured.  The  first  statement  of  the  plaintifEs'  clerk  was  not 
verified  by  any  oath,  and  none  of  their  proofs  of  loss  stated  what 
was  the  interest  of  the  plaintiffs.  Burge  was  not  an  officer  of  the 
defendants,  but  a  mere  agent,  with  limited  powers,  and  had  there- 
fore no  authority  to  accept  any  imperfect  proofs  as  complying 
with  the  conditions  of  the  policy,  as  their  president  might  have 
done.  Kibbe  v.  Hamilton  Mutual  Ins.  Co.  11  Gray,  163  ;^  Blake 
V.  Exchange  Mutual  Ins.  Co.  12  Gray,  271,  272.2  The  defendants' 
president,  far  from  assuming  to  waive  any  of  the  conditions  of 
the  policy,  or  to  accept  defective  proofs  of  loss  as  sufficient,  took 
extraordinary  pains  to  give  the  plaintiffs  notice  of  the  defects  and 
ample  opportunity  to  cure  them.  Immediately  upon  receiving 
the  first  statement  of  the  plaintiffs'  clerk,  he  notified  to  him, 
through  Bui^,  that  the  defendants  would  require  a  full  compli- 
ance with  the  tenth  condition  of  insurance.  Upon  receiving  ad- 
ditional papers,  be  informed  him  that  they  were  not  full  enough ; 
and  a  few  days  later  returned  the  papers  for  cotrection,  calling 
his  attention  especially  to  the  want  of  any  statement  of  the  plain- 
tiffs' interest  in  the  property  insured.  The  state  of  the  title,  as 
disclosed  by  the  facts  agreed,  affords  peculiar  grounds  for  requir- 
ing information  on  this  point.  The  plaintiffs'  derk  Itnd  ^directors, 
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without  then  setting  up  any  waiver  by  Boige,  sent  a  further 
statement,  equally  defective  in  this  respect,  merely  giving,  in- 
stead of  the  interest  of  the  corporation  in  the  property,  the  inter- 
est of  the  directors  in  the  corporation,  ^he  defendants'  president 
replied,  once  more  calling  attention  to  this  omission.  But  the 
plaintiffs  made  no  further  attempt  to  correct  it.  This  failure  to 
comply  with  the  conditions  oi  insurance  is  &tal  to  the  mainten- 
ance of  an  action  on  the  policy.  Wellcome  v.  People' $  ^Equitable 
MuttLol  Fire  Ins.  Co.  2  Gray,  480;  ^  Columbian  Lis.  Co.  v.  Law^ 
renee,  2  Pet.  53.^  Judgment  for  the  defendants. 


Shawmut  Sugab  Repining  Company  vs.  Hampden  Mutxtal 
Insubance  Co.« 

(Supreme  Court,  Massachusetts,  March,  1859.) 

To  whom  Money  payable. 

A  policy  of  insurance  io  "K.  and  others  "  on  stock  in  process  6f  manufactnre,  may  b« 
shown  by  parol  evidence  to  have  been  issued  to  a  corporation  in  which  K.  was  a  stock- 
holder, having  no  other  title  in  the.property  ;  and  upon  proof  of  that  fact  an  action  may 
be  maintained  thereon  by  the  corporation  in  their  own  name;  and  evidence  tJiat  before 
the  policy  was  issued  K.  owned  the  property  and  had  made  an  agreement  to  sell  it  to 
them,  under  which  they  had  entered  into  possession,  and  carried  on  alone  the  business  of 
manufacturing,  and  the  application  for  insurance  was  made  by  one  of  their  directors,  who 
procured  the  insertion  of  a  provision  therein  making  it  payable  to  the  corporation  in  case 
oC  loss,  tends  to  prove  that  fact 

Action  of  contract  upon  a  policy  of  insurance  to  "  P.  E. 
Kingman  and  others  of  Boston,  on  their  sugars  in  process  of  re- 
finery and  machinery,  $1,500,  sugar  in  storehouse,  $1,000,  in  wood 
buildings  in  Dedham,  Mass.,  payable  in  case  of  loss  to  the  Shaw- 
mut Sugar  Refining  Company."  By  indorsement,  consented  to 
by  the  defendants,  Kingman  assigned  his  interest  in  the  policy  to 
the  plaintiffs.  Trial  in  the  superior  court  of  Suffolk  at  November 
term,  1857,  before  Huntington,  J.,  when  a  verdict  was  taken 
for  the  plaintiffs  for  the  amount  of  the  premium  only,  and  they 
alleged  exceptions,  upon  the  grounds  stated  in  the  opinion. 

Mebbick,  J.  The  policy  declared  on  in  this  case  was  issued 
by  the  defendants  to  "  P.  E.  Kingman  and  others  of  Boston," 
on  their  application.  After  the  plaintiffs  had  introduced  upon 
the  trial  all  their  evidence,  it  was  objected  that  it  was  insufficient 
to  maintain  the  action,  and  a  nonsuit  moved  for.  This  was  re- 
1  Ante,  vol.  8,  p.  74S.  «  Ante,  vol  1,  264.  •  12  Gray,  540. 
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sisted  by  the  plaintiffs,  who  contended,  among  other  claims  pre- 
ferred by  them,  that  upon  the  evidence  produced  and  the  facts 
proved  by  it,  the  jury  could  properly  find  that  they  were  the 
parties  insured ;  and  that  P.  £.  Kingman  and  others,^'  as  used 
ill  the  policy,  was  a  description  of,  and  meant  the  said  Kingman 
and  the  Shawmut  Sugar  Refining  Company. 

This  claim  was  thus  formally  made,  and  distinctly  brought  to 
the  attention  of  the  court.  But  the  question  whether  the  plain- 
tifb  were  in  fact  a  party  to  the  contract,  though  material  to  Ihe 
issue  and  of  vital  importance  to  them,  was  not  submitted  to  the 
determination  of  the  jury.  On  the  contrary,  under  various  rul- 
ings, to  which  it  is  not  necessary  particularly  to  advert,  a  formal 
verdict  by  direction  of  the  court  was  taken  for  the  plaintiffs  for 
the  amount  of  the  premium  only.  If  therefore  the  plainti&  had 
a  right  to  show  that,  though  not  named  or  mentioned  in  the  pol- 
icy by  their  corporate  name,  they  were  described  in  it  by  a  name 
which  was  applicable  to  and  intended  for  them,  that  they  were  in 
truth  one  of  the  parties  to  the  contract,  and  that  their  property 
was  insured  by  it  against  the  hazard  of  loss  by  fire,  according  to 
its  terms  and  provisions  ;  and  if  the  evidence  adduced  upon  the 
trial  was  such  that  in  the  opinion  of  the  court  the  jury  would 
have  been  authorized  to  deduce  those  alleged  facts  as  inferences 
from  it ;  the  exceptions  taken  by  the  plaintiffs  should  be  sus- 
tained and  a  new  trial  granted.  For  these  facts,  if  established, 
must  have  had  a  material  influence  upon  the  decision  of  the  issue 
to  be  determined ;  and  might  perhaps  have  been  considered  of 
sufficient  weight  and  importance  to  have  induced,  in  connection 
with  the  other  evidence,  an  actual  verdict  against  the  defendants. 

Upon  examination  of  the  policy  it  becomes  at  once  apparent 
that  while  its  object  and  purposes  are  distinctly  developed,  and 
all  the  stipulations  contained  in  it  are  expressed  in  clear  and  in- 
telligible terms,  it  is  necessary  to  resort  to  some  external  proof  to 
ascertain  who  are  the  contracting  parties.  Words  are  used  in  this 
contract  which  may  be  applied  with  equal  propriety  to  many  dif- 
ferent persons.  It  is  an  ambiguity  which  needs  explanation,  and 
which  the  law  allows  to  be  explained.  For  the  purpose  of  deter^ 
mining  who  takes,  or  is  entitled  to  take,  an  interest  in  any  writ- 
ten instrument,  every  material  fact  that  will  enable  the  court  to 
identify  the  person  mentioned  in  it  is  admissible  in  evidence. 
Shore  v.  Wilson,  9  CI.  &  Fin.  666.    The  words  "  P.  E.  King- 
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man  and  others "  in  the  policy,  as  descriptive  of  the  persons  or 
party  insured,  are  obviously  indefinite  and  uncertain.  But  this 
is  no  reason  why  the  real  party  in  interest,  whoever  he  may  be, 
should  lose  or  be  deprived  of  his  rights  under  the  contract ;  and 
the  law  accordingly  allows  him  to  remove  this  uncertainty  by 
any  l^al  and.competent  proof.  This  differs  very  little,  if  at  all, 
from  the  frequent  and  familiar  inquiry,  never  denied  if  there  be 
any  occasion  f6r  prosecuting  it,  to  ascertain  who  are  the  individ- 
uab  associated  together  as  partners,  doing  business  under,  and 
bound  by  contracts  executed  in,  the  name  of  their  firm.  The  rule 
or  principle  upon  which  this  is  allowed  was  stated  and  illustrated 
by  Rolfe,  B.,  in  a  few  simple  but  expressive  words.  Speaking 
philosophically,"  he  said,  **  you  must  always  look  beyond  the  in- 
strument itself,  to  some  extent,  to  ascertain  who  is  meant.". 
"  There  may  indeed  be  no  diflficulty  in  ascertaining  who  is  meant 
when  a  person  who  has  five  or  six  names,  and  some  of  them  un- 
usual ones,  is  described  in  full ;  while,  on  the  other  hand,  a  de- 
vise simply  to  John  Smith,  would  necessarily  create  some  confu- 
sion." Clayton  v.  Lord  Nugent,  13  M.  &  W.  207.  In  our  own 
court,  it  was  many  years  since  determined,  upon  a  demurrer  to  a 
declaration  in  which  the  fact  was  allied,  and  it  was  said  that 
the  same  thing  might  equally  as  well  have  been  established  by 
proofs  as  by  the  statements  in  the  record,  that  a  promissory  note 
payable  in  terms  to  Richardson,  Metcalf  &  Co.,  was  in  truth  a 
ooutract  made  with,  and  a  note  payable  to,  the  Medway  Cotton 
Manufactory  ;  and  that  an  action  for  the  recovery  of  its  contents 
could  be  maintained  in  the  name  of  that  corporation.  Medway 
Cotton  Mant^aetory  v.  Adams^  10  Mass.  360.  See  also  Nttte  v. 
EamUton  Ins.  Co.  6  Gray,  174.* 

It  was  the  right,  therefore,  of  the  plaintiffs  to  prove,  if  they 
could,  that  they  were  one  of  the  contracting  parties,  and  had  a 
beneficial  interest  in  the  contract.  Whether  the  evidence  which 
they  produced  upon  the  trial  was  sufficient  to  constitute  that 
proof  is  a  different  question.  But  that  it  had  such  a  tendency 
can  with  no  propriety  be  disputed.  On  looking  into  the  policy, 
one  of  the  first  and  most  material  things  disclosed  in  it  is,  that 
the  parties  contemplated  the  conduct  and  prosecution  of  a  partic- 
ular branch  of  manufacturing,  during  the  continuance  of  which 
there  would  be  continual  changes  of  the  property  insured ;  that 

1  Ante,  p.  6S. 
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the  policy  waa  intended  to  cover  not  only  that  which  the  insured 
owned  at  the  time  when  the  contract  was  entered  into,  bat  also 
that,  of  the  kind  described,  which  they  should  own  and  have  in 
their  business  at  any  period  while  it  was  to  remain  in  force. 
Then  by  the  extrinsic  evidence  it  was  shown  that  Kingman,  who 
had  before  cwried  on  the  business,  and  owned  the  whole  of  the 
real  estate  and  machinery,  contracted  with  the  plaintiffs  to  sell 
and  convey  the  entire  establishment  to  them ;  that,  although  it 
was  left  in  some  uncertainty  at  what  particular  time  the  convey- 
ance was  actually  made,  they  entered  upon  and  took  possession  €t 
the  real  estate  before  any  insurance  was  applied  for,  and  thence 
forward  carried  on  the  business  of  refining  sugar  there  on  their 
own  account,  as  sole  owners  and  proprietors ;  and  that  the  appli- 
.cation  to  the  defendants  for  insurance  was  made  by  Rice,  one  ot 
the  directx>rs  of  the  plaintiff  corporation,  who  caused  to  be  in- 
serted in  the  policy  a  stipulation  that  in  case  of  loss  all  the  money 
to  be  paid  by  way  of  indenmity  should  be  payable  and  paid  di* 
rectly  to  them.  'They  were  thus  in  effect  the  chief  party  in  in- 
terest, and  expected  to  have  in  the  future  much  the  lai^est  share 
of  property  at  hazard.  These  were  all  facts  fit  and  proper  to 
have  been  submitted  to  the  consideration  of  the  jury ;  and  if 
their  inference  from  these  facts  should  have  been  that  the  plain- 
tiffs were  one  of  the  parties  to  the  contract,  because  they  were 
included  in,  and  intended  to  be  described  by  the  terms  P.  E. 
Kingman  and  others,"  and  if  they  should  have  rendered  their 
verdict  accordingly,  we  are  not  prepared,  upon  this  question,  to 
affirm  that  such  a  verdict  would  have  been  unsustained  by,  and 
still  less  that  it  was  contrary  to,  or  against  the  weight  and  proper 
effect  of,  the  evidence. 

If  in  addition  to  the  fact  that  the  plaintiffs  were  a  party  to  the 
contract  of  insurance,  it  had  also  been  found  that  a  loss  by  fire 
had  occurred  of  any  portion  of  the  insured  property  of  which 
they  were  the  owners  by  acquisition  of  the  same  in  the  due 
course  and  prosecution  of  their  business  as  refiners  of  sugar,  and 
that  they  had  in  all  respects  performed  the  conditions  and  com- 
plied with  the  requisitions  specified  in  the  poUcy,  they  would 
have  been  entitled  to  recover  to  the  extent  of  their  loss,  not,  how- 
ever, exceeding  their  limited  amount  of  insurance.  This  would 
not  have  included  compensation  for  any  injury  to  the  real  estate 
or  fixed  machinery ;  but  recovery  might  have  been  had  for  the 
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loBB  of  such  moyable  and  portable  machinery,  if  any,  as,  accord- 
ing to  the  suggestion  of  their  counsel  at  the  argument,  they  nec- 
essarily procured  from  time  to  time,  in  place  of  such  as  was  used 
up  and  worn  out  in  the  ordinary  course  of  carrying  on  and  man- 
aging their  business.  None  of  the  property,  however,  whether 
real  or  personal,  which  belonged  to  Kingman  at  the  time  of  the 
issuing  of  the  policy,  and  which  was  afterwards  transferred  by 
him  to  the  plaintiffs,  could  be  considered  as  insured  in  their 
hands  under  Uie  policy,  because,  so  far  as  he  was  concerned,  that 
was  under  its  special  provisions  and  conditions  made  null  and 
void  by  the  act  of  alienation.  Mceeptiom  9iutained. 


Baxendalb  &  others  vs.  Habyey.^ 

(Exchequer,  Eoglaad^  Easter  Term,  1859.) 

AUeratioru  —  SUam-^ngine. 

The  pUintiffB  had  effected  wHh  the  Norwich  Union  Fire  InHuraooe  Society  a  policy  of  in- 
siumnce,  which  oonUined  (amongst  others)  the  following  condition :  "  Every  policy  is- 
sued by  this  society  will  be  void,  unless  the  nature  and  material  stnictore  of  the  buildings 
and  property  insured,  and  of  all  buildings  which  contain  any  part  of  the  property  in- 
sured, be  fully  and  accurately  described  in  such  policy,  and  unless  the  trades  carried  oo 
in  all  such  buildings  be  correctly  shown;  and  unless  it  is  stated  in  such  policy  whether 
any  hazardous  goods  are  deposited  in  any  such  buildings  ;  and  whether  there  be  any 
store  or  apparatof  for  producing  heat  (other  than  common  fireplaces  in  private  houses), 
used  or  employed  in  such  buildings,  or  in  any  building,  yard,  or  other  place  adjoining  or 
near  to  the  property  insured,  and  belonging  to  or  occupied  by  the  party  insured;  and  if 
there  be  any  building  of  a  hazardous  nature  or  structure,  or  in  which  hazardous  trades 
are  carried  on,  or  hazardous  goods  deposited,  belonging  to  or  occupiell  by  the  party  in- 
sured, adjoining  or  near  to  the  property  insured,  the  same  must  also  be  specified  in  the 
policy,  or  it  will  be  void."  The  plaintiffs,  who  were  carriers,  in  1843,  erected  on  the 
premises  insured,  a  steam-engine  which  they  used  for  hoisting  goods.  This  steam-en- 
gine was  specified  in  the  policy.  The  plaintiffs,  in  1844,  applied  the  steam-engine  to 
grinding  provender  for  their  horses.  They  attached  to  it  a  horizontal  shaft,  which  was 
carried  through  the  floor  to  an  upper  room,  where  they  erected  winnowing  and  grinding 
machines.  The  policy  was  renewed  in  1857.  The  society  had  no  knowledge  of  the  erec- 
tion of  the  additional  machinery  or  that  the  steam-engine  was  used  for  grinding.  The 
premises  having  been  destroyed  by  fire:  J7e&f,  that  the  alteration  did  not  avoid  the 
policy,  the  jury  having  found  that  there  was  no  increase  of  risk. 

Assumpsit  on  a  policy  of  insurance  effected  by  the  plaintiffs 
in  the  Norwich  Union  Fire  Insurance  Society.  The  declaration 
set  out  the  policy,  which  stated  that  the  plaintiffs,  carriers,  in- 
sured "£80,000.  on  the  live  and  dead  stock  and  utensils  in  trade, 
and  goods  in  transit  in  the  plaintiffs*  warehouses,  old  and  new 
offices,  and  stables,  all  adjoining  and  communicating,  situate  by 
the  side  of  the  canal  at  the  Camden  Town  Station  of  the  North 
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Western  Railway,  brick  and  slate,  having  therein  a  cooking  ap- 
paratos,  three  stoves  securely  fixed,  and  a  steam-engine  of  twelve 
horse  power,  the  boiler  of  which  was  declared  to  be  in  a  brick 
arched  vault."  The  declaration  set  out  the  terms  and  conditions 
indorsed  on  the  policy,  which  were  (amongst  others)  as  fol- 
lows :  — 

**  3rd.  Every  policy  issued  by  this  society  will  be  void,  unless 
the  nature  and  material  structure  of  the  buildings  and  property 
insured,  and  of  all  buildings  which  contain  any  part  of  the  prop- 
erty insured,  be  fully  and  accurately  described  in  such  policy ; 
and  unless  the  trades  carried  on  in  all  such  buildings  be  correctly 
shown  ;  and  unless  it  be  stated  in  such  policy  whether  any  haz- 
ardous goods  be  deposited  in  any  such  buildings;  and  whether 
there  be  any  stove  or  apparatus  for  producing  heat  (other  than 
common  fireplaces  in  private  houses)  used  or  employed  in  any 
such  buildings,  or  in  any  building,  yard,  or  other  place  adjoining 
or  near  to  the  property  insured,  and  belonging  to  or  occupied  by 
the  party  insured ;  and  if  there  be  any  building  of  a  hazardous 
nature  or  structure,  or  in  which  hazardous  trades  are  carried  on, 
or  hazardous  goods  deposited,  belonging  to  or  occupied  by  the 
party  insured,  adjoining  or  near  to  the  property  insured,  the  same 
must  also  be  specified  in  the  policy,  or  it  will  be  void." 

**  4th.  If  any  alteration  or  addition  be  made  in  or  to  any  build- 
ing insured,  or  in  which  any  insured  property  is  contained,  or  in 
or  to  any  building  adjoining,  or  near  to  the  property  insured,  be- 
longing to  or  occupied  by  the  party  insured,  by  which  the  risk  of 
fire,  to  which  the  building  or  property  insured,  or  the  building 
containing  such  property,  is  or  may  be  exposed,  be  increased ; 
or  if  such  risk  be  increased  either  by  any  of  the  means  adverted 
to  in  the  third  condition,  or  in  any  other  manner ;  or  if  any  prop- 
erty insured  be  removed  into  other  places,  such  alteration  or  ad- 
dition, increase  of  risk  or  removal,  must  be  immediately  notified 
to  the  society  in  order  to  its  being  allowed  by  indorsement  on  the 
policy,  such  indorsement  being  signed  by  one  of  the  society's 
secretaries  or  agents,  otherwise  the  policy  will  be  void." 

The  declaration  contained  the  usual  averments,  that  the  plain- 
tiffs were  interested  in  the  property  insured,  and  had  paid  the  an- 
nual premium ;  and  it  allied  that  the  said  stock,  utensils  in 
trade,  and  goods  in  transit  in  the  policy  mentioned,  were  de- 
stroyed by  fire ;  and  that  all  things  had  been  done  and  happened, 
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&c,y  to  entitle  the  plaintifb  to  be  paid  the  amount  of  their  loss. 
Breach :  Non-payment. 

Pleas  (inter  alia).  Sixth.  That  the  nature  and  material 
structure  of  Uie  buildings  and  property  insured,  and  of  the  build- 
ings whidi  contained  the  property  insured  by  the  said  policy, 
were  not  nor  are  fully  and  accurately  described  in  the  said  policy 
as  required  by  the  third  condition  indorsed  on  the  policy,  in  this, 
that  manufactories,  processes,  and  trades,  attended  with  peculiar 
danger,  were  carried  on  in  and  upon  the  said  buildings  and  prop- 
erty insured,  and  in  and  upon  the  said  buildings  containing  the 
property  insured,  which  manufactories,  processes,  and  trades  were 
not,  nor  was  any  of  them,  mentioned  or  described  or  noticed  in 
the  said  policy  ;  and  the  defendant  says  that  he  did  not  accept  or 
assent  to  the  description,  statement,  and  specification  contained 
in  the  said  poUcy  as  a  complete  and  sufficient  compliance  with 
the  said  third  condition  thereon  indorsed :  whereby  tiie  said  pol- 
icy was  and  is  void. 

Seventh.  That  the  said  property  insured,  and  the  buildings 
containing  such  property,  and  the  risk  to  be  insured  against,  were 
not  duly  described  in  the  said  policy ;  but  the  same  were  de- 
scribed in  the  said  policy  otherwise  than  they  really  were,  and  so 
as  to  cause  the  said  insurance  to  be  effected,  and  the  same  was 
effected,  at  a  lower  premium  than  it  otherwise  would  and  ought 
to  have  been.  And  the  defendant  says  that  he  did  not  accept  or 
assent  to  the  description,  statement,  and  specification  contained  in 
the  said  policy  as  a  complete  and  sufficient  compliance  with  the 
said  third  condition  indorsed  on  the  said  policy,  or  as  a  true,  cor- 
rect, or  adequate  description  of  the  said  property  insured,  and  the 
buildings  containing  the  same,  and  of  the  risk  to  be  insured 
against :  whereby  the  said  policy  was  and  is  void. 

Replications  taking  issue  on  the  pleas. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Hilary  term,  it  appeared  that  the  plaintiffs,  who  were  car- 
riers, had  for  many  years  effected  insurance  with  the  Norwich 
Union  Fire  Insurance  Society,  of  which  the  defendant  was  a 
director.  In  the  year  1843,  the  plaintiffis  erected,  in  a  vault  on 
Uie  premises  insured,  a  steam-engine  of  twelve  horse  power,  which 
they  used  solely  for  working  cranes  in  hoisting  in  goods  to  their 
carriers'  warehouse.  The  insurance  society  had  notice  of,  this 
steam-engine,  and  the  purpose  for  which  it  was  used ;  and  in 
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consequence  they  increased  the  premium  from  2«.  6(2.  to  4s.  6cL 
per  cent.  In  the  year  1844,  the  plaintiffs  used  the  steam-engine 
for  grinding  proyender  for  their  horses.  They  attached  to  it  a 
horizontal  shaft,  which  was  carried  through  the  floor  to  an  xxpper 
room  where  they  erected  winnowing  machines,  and  machines  for 
crushing  oats,  splitting  beans,  &c  The  society  had  no  knowl- 
edge of  the  additional  machinery, 'or  that  the  steam-engine  was 
used  for  any  other  purposes  than  that  of  hoisting,  until  after  the 
fire  took  place.  The  policy  on  which  this  action  was  brought 
was  effected  in  July,  1857,  and  it  appeared  that  there  were  dif- 
ferent classes  of  insurance  at  different  rates  of  premium. 

It  was  submitted,  on  the  part  of  the  defendant,  that  there  was 
a  misdescription  of  the  risk  at  the  time  the  policy  was  granted. 
The  learned  judge  left  the  following  questions  to  the  jury  :  First, 
had  the  insurance  society  notice  that  the  steam-engine  was  pat 
up  for  purposes  more  general  than  hoisting  ?  Secondly,  was  Uie 
use  of  the  steam-engine  unreasonable,  or  such  as  the  society 
might  have  expected  from  its  being  put  up  for  other  purposes  ? 
Thirdly,  waa  the  steam-engine  used  for  other  purposes  than  for 
the  plaintiffs*  establishment  ?  Fourthly,  had  the  society  notice 
of  the  particular  use  to  which  the  steam-engine  had  been  applied  ? 
Fifthly,  did  the  particular  use  to  which  the  steam-engine  was  ap- 
plied increase  the  risk  beyond  what  might  be  expected  from  its 
being  used  for  general  purposes  ?  Lastly,  was  the  risk  correctly 
described  in  the  policy  ?  The  jury  found  the  first  and  last  ques- 
tions in  the  affirmative,  and  all  the  others  in  the  negatiye; 
whereupon  his  lordship  directed  a  verdict  for  the  plaintifib,  re- 
serving leave  to  the  defendants  to  move  to  enter  the  verdict  for 
them. 

Licsh  now  moved  to  enter  the  verdict  for  the  defendants,  or  for 
a  new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  the  evidence.  There  was  either  a  misdescription  of 
the  steam-engine  or  a  misdescription  of  the  building  insured, 
and  therefore  the  policy  is  void  by  the  third  and  fourth  condi- 
tions. When  the  steam-engine  was  first  erected  it  was  used 
solely  for  the  purpose  of  hoisting ;  but  its  application  to  the  pur- 
poses of  grinding,  together  with  the  erection  of  additioDal  ma- 
chinery, increased  the  risk.  [Pollock,  C.  B.  This  is  a  mere 
increase  of  danger.  It  is  like  the  case  of  a  person  who  has  an 
oven  on  his  premises,  and  instead  of  using  it  for  baking  bread  he 
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nses  it  for  some  other  purpose.  If  a  person  who  insures  his  life 
goes  up  in  a  balloon,  that  does  not  vitiate  his  policy.]  Here 
there  is  an  increase  in  the  nature  of  the  risk,  not  in  degree  only. 

Mabtin,  B.  I  am  of  opinion  that  there  ought  to  be  no  rule. 
The  plaintifFs  erected  on  the  premises  insured  a  steam-engine 
which  they  then  used  for  hoisting  only.  They  afterwards  applied 
it  to  the  purpose  of  providing  food  for  their  horses ;  so  that  it 
was  used  for  something  essential  to  their  business  as  carriers. 
The  question  is  whether  such  a  use  of  the  steam-engine  vitiates 
the  policy.  By  the  third  condition,  *'  Every  policy  issued  by  this 
society  will  be  void,  unless  the  nature  and  material  structure  of 
the  buildings  and  property  insured  be  fully  and  accurately  de- 
scribed in  such  policy."  In  my  opinion  the  machinery  attached 
to  this  steam-engine  was  not  a  part  of  the  nature  and  material 
structure  of  the  building  and  property  insured.  The  condition 
also  says,  and  of  all  buildings  which  contain  any  part  of  the 
proper^  insured."  This  is  not  the  case  of  a  building ;  it  is  an 
operation  carried  on  in  a  building,  by  which  the  plaintiffs  pro- 
vide food  for  their  horses.  The  condition  also  says,  "  and  if  there 
be  any  building  of  a  hazardous  nature  or  structure,  or  in  which 
hazardous  trades  are  carried  on,  or  hazardous  goods  deposited,  the 
same  must  also  be  specified  in  the  policy."  It  was  a  question  for 
the  jury  whether  the  operation  which  the  plaintiffs  carried  on, 
and  which  was  necessary  for  their  trade  as  carriers,  so  increased 
the  risk  as  to  be  of  a  hazardous  nature,  and  they  have  found  it 
did  not.  Therefore,  the  case  not  being  within  the  third  condition, 
it  was  not  necessary  under  the  fourth  condition  for  the  plaintiffs 
to  give  notice  that  they  had  applied  the  steam-engine  to  the  pur- 
poses of  grinding.  Stokes  v.  Cox^  1  H.  &  N.  533,^  is  an  authority 
that,  if  the  insurers  wish  to  make  it  a  condition  precedent  to 
the  validity  of  the  policy  that  there  shall  be  no  alteration  in  the 
circumstances,  whether  the  risk  is  increased  or  not,  they  must 
do  so  in  distinct  terms. 

Bbahwell,  B.  I  am  of  the  same  opinion.  It  is  argued  that 
the  policy  is  subject  to  certain  conditions  which  the  plaintiffs 
have  not  complied  with.  The  third  condition  requires  the  nature 
and  material  structure  of  the  buildings  and  property  insured  to 
be  fully  and  accurately  described  in  the  policy.  Then  the  ques- 
tion is,  whether  there  has  been  any  want  of  a  full  and  accurate 

1  Ante,  p.  77. 
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description  of  them.  The  buildings  had  in  them  a  steam-engine 
which  was  described  in  the  policy.  This  steam-engine  was  for- 
merly used  for  hoisting,  but  afterwards  some  machinery  was 
added  to  it  and  it  was  used  for  grinding  food  for  horses.  Then, 
does  that  circumstance  render  the  description,  which  would  other- 
wise be  accurate,  one  that  is  not  so.  In  my  opinion  it  does  not. 
The  nature  and  material  structure  of  the  buildings,' '  whether 
they  are  built  of  stone,  brick,  or  wood ;  or  whether  they  are 
tiled,  slated,  or  thatched.  The  term  manifestly  refers  to  what 
may  be  called  the  essence  of  the  building  and  not  to  its  inddents. 
There  is  no  condition  making  it  obligatory  on  the  insured  to 
describe  every  alteration  in  the  machinery  in  the  buildings. 

Chaknell,  B.  I  am  also  of  opinion  that  there  ought  to  be 
no  rule.  It  is  said  that  there  are  conditions  in  the  policy  whidli, 
not  being  complied  with,  render  it  void.  The  question  is 
whether,  under  the  third  condition,  this  machinery  is  a  part  of 
^  the  nature  and  material  structure  of  the  buildings  insured.*' 
In  my  opinion  it  is  not.  What  is  meant  is,  whatever  be  the 
nature  and  structure  of  the  buildings,  whether  built  of  stone, 
brick,  or  wood,  or  covered  with  slate  or  tiles,  they  must  be  accu- 
rately described.  I  do  not  think  that  this  machinery  can  be  con- 
sidered as  part  of  the  nature  or  structure  of  the  buildings.  That 
being  the  construction  of  the  third  condition,  the  fourth  does  not 
carry  the  argument  any  further. 

Pollock,  C.  B.  I  agree  that  there  ought  to  be  no  rule.  In 
cases  of  insurance  the  courts  ought  to  give  every  facility  to  the 
detection  of  fraud ;  but  where  the  transaction  is  bond  fide,  it  is 
tiie  duty  of  the  insurers  to  establish  their  objecticm  free  from 
doubt  In  this  case  the  society  had  notice  that  the  steam-engine 
was  on  the  premises,  and  that  it  was  employed  for  a  particular 
purpose  ;  but  their  objection  is,  that  it  was  afterwards  employed 
for  another  purpose,  which  they  did  not  know  of  or  anticipate, 
and  which  increased  the  danger.  The  answer  in  that  the  society 
allowed  the  erection  of  the  steam-engine  without  any  qualifica- 
tion whatever  as  to  its  purpose;  and  if  they  meant  it  to  be 
confined  to  the  one  use,  they  should  have  ^pulated  that  it 
should  be  used  for  the  purpose  of  hoisting  only.  The  jury  found 
that  there  was  no  increase  of  risk  by  using  the  steam-engine  for 
grinding,  and  the  society  having  had  notice  of  the  nature  of  the 
risk,  were  not  entitled  to  any  notice  by  reason  of  the  increase  of 
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danger.  A  person  who  insures  may  light  as  many  candles  as 
he  please  in  his  house,  though  each  additional  candle  increases 
the  dang^  of  setting  the  house  on  fire.  Hule  refused. 


Brown  &  others  vs.  Royal  Insubanob  Co.  (registered).^ 

(Queen's  Bench,  England,  Easter  Term,  1859.) 

Iteinttating  Prermses. 

Defendants  execoted  a  policy  insuring  plaintiCTs  preoiisee  against  fire;  reserving  to  them- 
selves "  the  right  of , reinstatement  in  preference  to  the  payment  of  claims."  The  prem- 
ises were  damaged  by  fire,  and  defendants  elected  to  reinstate  them,  but  did  not  do  so. 
To  an  action  for  not  paying,  compensating,  or  reinstating,  defendants  pleaded  that  they 
elected  to  reinstate,  and  were  proceeding  to  do  so  when  the  commissionecs  of  sewers, 
onder  (he  Metropolitan  Building  Act,  1855,  caused  the  premises  to  be  taken  down,  as 
being  a  structure  in  a  dangerous  condition ;  and  that  such  dangerous  condition  was  not 
caused  by  the  damage  from  the  fire.  On  demurrer,  held  by  Lord  Campbell,  C.  J., 
Crompton,  J.,  and  Hill,  J.,  dissentiente  Erie,  J.,  that  the  plea  was  bad,  inasmuch  as 
the  contract  to  reinstate  (which  became  the  one  contract  under  the  policy,  after  election 
made)  being  lawful,  at  and  ever  since  the  time  of  contracting,  the  impossibility  of  its 
performance  was  no  defence,  and  the  defendants  were  bound,  if  th^  could  not  perform  ' 
it,  to  pay  damages  for  not  dohig  so. 

The  first  count  of  the  declaration  set  out  a  policy  of  insur- 
ance effected  by  the  plaintiff  with  the  defendants,  insuring  from 
fire,  for  one  year,  to  the  amount  of  £1,500,  certain  premises  in 
the  occupation  of  the  plaintiff  Brown,  subject  to  certain  condi- 
tions indorsed  on  the  policy,  and  set  out  in  the  declaration.  The 
12th  condition  (the  only  one  material  to  the  present  case)  was 
as  follows :  Persons  insured  by  this  company,  and  who  may 
suffer  loss,  will  receive  their  indemnity  without  deduction  or  dis- 
count ;  but,  in  every  case  of  loss,  the  company  will  reserve  to 
itself  the  right  of  reinstatement  in  preference  to  the  payment 
of  claims,  if  it  shall  judge  the  former  course  to  be  most  expe- 
dient." Averment,  That  after  the  making  of  the  said  policy, 
and  before  this  suit,  the  said  insured  premises  were  partly  burnt 
down  and  consumed  and  destroyed  by  fire,  and  the  residue  of  the 
8ud  insured  premises  were  damaged  by  fire,  and  thereby  ren- 
dered unsafe  and  dangerous,  and  by  reason  thereof  the  same 
were  obliged  to  be,  and  were,  pulled  down ;  by  which  said  bum- 
ing  down,  consuming,  and  destruction  by  such  fire  as  aforesaid, 
and  damaging  and  pulling  down  of  the  said  insured  premises, 
the  plaintiffs  sustained  damage  and  loss  to  a  large  amount,  to 
wit,  to  the  full  amount  of  £1,500,  so  insured  on  the  said  prem- 
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ises  by  the  said  policy  as  aforesaid.  And  the  plaintiffs  further 
say  that,  before  and  at  the  commencement  of  this  suit,  all  con- 
ditions precedent  had  been  performed,  and'  all  things  existed 
necessary,  and  all  times  had  elapsed  necessary,  to  entitle  the 
plaintiffs  to  be  paid  by  the  said  company  the  said  amount  of 
their  said  damage  and  loss,  or  to  have  the  said  premises  rein- 
stated by  the  said  company.  Yet  the  said  company  have  not 
paid  the  said  amount  of  the  said  damage  and  loss  of  the  plain- 
tiffs, nor  has  the  said  company  reinstated  the  said  premises,  and 
such  damage  and  loss  has  not,  nor  has  any  part  thereof,  been 
made  good  to  the  plaintiffs."  The  second  count,  after  stating 
the  execution  of  the  policy,  **  as  in  the  first  count  mentioned, 
with  the  same  conditions  as  therein  mentioned,"  and  the  damage 
by  fire  to  the  premises,  as  stated  in  the  first  count,  proceeded  as 
follows:  ^^And  the  plaintiffs  say  that  the  said  company  there- 
upon, having  notice  of  the  premises,  elected  to  reinstate  the  said 
insured  premises  under  the  said  policy  in  preference  to  the  pay- 
ment of  the  plaintiffs'  claim  for  the  loss  and  damage  aforesaid, 
and  gave  notice  of  such  election  to  the  plaintiffs ;  and  the  ssud 
company  thereupon  began  and  proceeded  to  reinstate  and  restore 
the  said  insured  premises  ;  yet  the  said  company  did  not  complete 
or  finish  the  reinstatement  of  the  said  premises,  or  proceed  mik 
due  care,  skill,  dispatch,  or  diligence  in  such  reinstatement,  al- 
though a  reasonable  time  for  such  purposes  long  since  elapsed, 
but  therein  failed  and  made  default ;  and  by  reason  thereof  the 
remains  of  said  premises,  not  so  destroyed  by  fire  as  aforesaid, 
afterwards  settled,  sank,  cracked,  and  gave  way,  and  became 
dangerous  and  ruinous,  and  were  thereby  afterwards  obliged  to 
be,  and  were,  taken  and  pulled  down,  and  have  never  been  rein- 
stated by  the  defendants ;  and  thereby  also  the  plaintiff,  James 
Brown,  was  put  to  great  expense  in  and  about  certain  proceed- 
ings taken  by  the  commissioners  of  sewers  of  London,  for  tiie 
pulling  down  of  the  said  premises,  and  was  for  a  long  time  de- 
prived of  the  use  of  the  said  premises,  of  which  he  was  the 
tenant  at  the  time  of  the  said  fire  and  damage,  and  was  hindered 
from  carrying  on  his  trade,"  &c. 

Second  plea.  As  to  so  much  of  the  first  count  as  alleges 
that  the  said  insured  premises  were  partiy  burned  down  and  con- 
sumed and  destroyed  by  fire,  and  the  residue  of  the  said  premises 
were  damaged  by  fire,  whereby  the  plaintiffs  sustained  loss  and 
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damage,  the  defendants  say  that,  within  a  reasonable  time  after 
the  happening  of  the  loss  and  damage  in  the  introductory  part 
of  this  plea  mentioned,  the  defendants,  in  pursuance  of  the  said 
condition,  on  the  said  policy  indorsed,  judged  it  expedient  and 
elected  to  reinstate  the  said  insured  premises  in  preference  to  the 
payment  of  the  plaintiffs'  claim  for  the  said  loss  and  damage,  of 
which  the  plaintiffs  then  had  notice.  And  the  defendants  further 
say  that,  within  a  reasonable  time  after  the  happening  of  the 
said  loss  and  damage,  they  proceeded  to  reinstate  the  said  in- 
sured premises  as  aforesaid,  and  did  proceed,  and  were  proceed- 
ing, with  all  reasonable  dispatch,  in  the  reinstatement  of  the 
same  as  aforesaid,  until  the  commissioners  of  sewers  in  the  city 
of  London,  duly  acting  under  the  authority  and  in  pursuance  of 
the  provisions  of  the  Metropolitan  Building  Act,  1855,  and  hav- 
ing jurisdiction  in  that  behalf,  caused  the  said  insured  premises 
to  be  taken  down  as  a  structure  in  a  dangerous  condition, 
whereby  the  defendants  were  prevented  from  further  proceeding 
with  or  completing  the  reinstatement  of  the  said  insured  premises 
as  aforesaid.  And  the  defendants  further  say  that  the  dangerous 
condition  of  the  said  insured  premises  at  the  time  of  their  being 
80  caused  to  be  taken  down,  and  for  which  they  were  so  caused 
to  be  taken  down  as  aforesaid,  was  not  caused  by  the  burning 
down,  consuming,  destruction,  or  damaging  by  fire,  of  the  said 
insured  premises  in  the  said  first  count  mentioned  respectively ; 
and  that,  if  the  said  commissioners  had  not  caused  the  said  prem- 
ises to  be  taken  down  as  aforesaid,  the  defendants  might,  could, 
and  would  have  reinstated  the  said  premises  in,  and  restored 
them  to,  the  same  state  and  condition  as  they  were  in  before 
and  at  the  time  of  the  happening  of  the  said  loss  and  damage  by 
fire." 

Third  plea,  as  to  the  second  count.  "  That,  after  the  happen- 
ing of  the  loss  and  damage  by  fire,  in  that  count  mentioned,'' 
the  defendants  "  did  proceed,  and  were  proceeding,  vrith  due 
care,  skill,  dispatch,  and  diligence  in  the  said  reinstatement  of 
the  said  insured  premises,  until  the  commissioners  of  sewers  of 
the  city  of  London,  duly  acting  under  the  authority  and  in  pur- 
suance of  the  provisions  of  the  Metropolitan  Building  Act,  1855, 
and  having  jurisdiction  in  that  behalf,  caused  the  said  insured 
premises  to  be  taken  down  as  a  structure  in  a  dangerous  condi- 
tion, and  which  is  the  taking  and  pulling  down  in  the  second 
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count  mentioned ;  whereby  the  defendants  were  presented  from 
farther  proceeding  with,  or  completing  or  finishing  the  reinstate- 
ment of  the  said  insured  premises."  The  plea  thm  proceeded  m 
the  same  form  as  the  second  plea. 

Demurrer  to  both  pleas.    Joinder  in  demurrer. 

Lord  Campbell,  C.  J.  I  am  ci  opinion  that  our  judgment 
on^t  to  be  for  the  jJaintifiEs.  The  case  stands  as  if  tiie  policy 
had  been  simply  to  reinstate  the  premises  in  case  of  fire;  be> 
cause,  where  a  contract  provides  for  an  electbn,  the  party  mak- 
ing the  election  is  in  the  same  position  as  if  he  had  originally 
contracted  to  do  the  act  which  he  has  elected  to  do.  The  prem- 
ises, then,  having  suffered  this  damage  by  fire,  and  the  defendants 
not  having  reinstated  them,  do  these  pleas  furnish  a  defence  to 
an  action  for  not  reinstating  ?  I  am  of  opinion  that  they  do  not. 
The  defendants  undertook  to  do  what  was  lawful  at  the  time, 
and  has  continued  to  be  lawful ;  that  being  so,  the  fact  that  per- 
formance has  become  unpossible  is  no  l^al  excuse  for  their  not 
performing  it,  and  they  are  liable  in  damages.  That  is  the  doo* 
trine  to  be  deduced  from  a  class  of  cases  to  which  I  referred  in 
my  judgment  in  Ball  v.  Wriffht,  E.,  B.  &  E.  746,  768.  If  any 
one  undertakes  to  do  a  particular  lawful  act,  and  does  not  do 
it,  it  is  no  excuse  that  he  cannot  do  it,  if  the  law  has  not  since 
rendered  it  unlawful.  There  was  nothing  unlawful  in  this  con- 
tract ;  and  if  it  is  impossible  for  the  defendants  to  perform  it, 
they  must  pay  for  that  impossibility. 

Eblb,  J.  I  cannot  concur  in  the  judgment  which  has  just 
been  given.  If  it  be  correct,  it  seems  to  me  to  follow  as  a  con- 
sequence, that  the  plaintifib  could  claim  damages  unless  the  de- 
fendants entirely  rebuilt  the  premises.  The  contract  must  (the 
election  having  been  made)  be  considered  as  a  contract  to  rdn- 
state  the  premises  in  their  original  condition.  The  defendants 
were  willing  to  do  so ;  but  before  they  could  do  so,  the  commis- 
sioners prohibited  them ;  so  that  the  performance  of  the  contract 
became  impossible.  The  defence  raised  by  the  pleas  seems  to  be 
either  that,  or  else,  that  the  non-performance  of  the  eontract  by 
the  defendants  arose  from  the  fault  of  the  plaintiffs  themselves 
in  allowing  their  premises  to  get  into  such  a  dangerous  state  that 
the  commissioners  ordered  them  to  be  pulled  down.  I  think  the 
defence  is  good  either  way.  If  not,  the  plaintiffs  would  have  a 
right  to  an  entire  new  house,  which  was  not  stipulated  f<»r  by  the 
contract. 
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Crompton,  J.  We  have  nothing  to  do  with  the  mode  in 
which  the  damages  are  to  be  assessed.  I  think  the  pleas  are  no 
answer  to  the  action.  There  was  not,  and  is  not  anything  illegal 
in  what  the  defendants  must  now  be  considered  as  having  con- 
tracted to  do ;  and  therefore  the  maxim  given  in  Co.  Litt.  146 
applies,  ^  Qnod  semel  placnit  in  electionibus  amplios  displicere 
non  potest.^  The  defendants  are  bound  by  their  election  ;  and 
if  the  performance  has  become  impossible,  or  (which  is  all  they 
have  shown)  more  expensive  than  they  had  anticipated,  still 
Aey  must  either  perform  their  contract  or  pay  damages  for  not 
performing  it. 

Hill,  J.  I  also  am  of  opinion  that  the  pleas  are  no  answer. 
If  we  held  that  they  were,  the  consequence  would  be  that  the 
defendants,  although  they  themselves  admit  tliat  they  are  bound 
to  do  something,  would  not  be  liable  to  do  anything  under  their 
contract.  The  maxim  given  in  Co.  Litt.  146  a,  wid  cited  by  my 
brother  Crompton,  applies  here.  I  do  not  see  that  the  perform- 
ance of  the  contract  has  become  impossible;  it  has  become  more 
expensive,  no  doubt ;  but  that  is  no  answer. 

Judgment  for  the  plaintiff 


RoPEB  vs.  Lendon.i 

(Qaeen't  Bench,  England,  Easter  Term,  1859.) 

Notice  of  Lou, — ArbitraiioTU 

Deeltntioa  agminit  defendaoty  secretary  of  an  insorance  company,  od  a  policy  of  insaranee 
against  fire,  effected  by  plaintiff  with  the  company.  The  declaration  set  out  in  the  pol- 
icy,  which  was  declared  to  be  granted  subject  to  certain  conditions  Indorsed  thereon  ;  the 
fifteenth  condition  being  as  follows :  '*  All  persons  insured  by  this  compaay,  sustaining 
any  loss  or  damage  by  fire,  shall  forthwith  give  notice  thereof  to  the  directors  or  secre- 
tary of  this  company,  at  their  office  in  H. ;  and,  within  fifteen  days  after  such  fire,  de- 
Brer  in  as  particolar  an  account  of  their  loss  or  damage  as  the  nature  of  Che  case  will 
admit  of.'*  In  case  any  difference  or  dispute  shall  arise  between  the  insured  and  the 
oompany,  touching  any  loss  or  damage,  or  otherwise  in  respect  of  any  insurance,  such 
dlfldnence  shall  be  submitted  to  the  Judgment  and  determination  of  two  indifferent  per- 
sons as  arbitrators,  of  wiwrn  one  shall  be  chosen  by  this  company,  and  the  other  by  the 
insured;  and  such  two  arbitrators  shall,  previously  to  entering  upon  the  reference,  agree 
upon  and  nominate  a  third  person  to  be  an  arbitrator  with  them ;  and  the  award  in  writ- 
ing of  any  two  of  the  thiBe  arbitrators  so  chosen  shall  be  eoncluMve  and  binding  on  all 
parties ;  and  if  any  fraud  or  false  swearing  shall  appear  on  the  part  of  the  insured,  and 
the  same  shall  be  certified  in  writing  by  any  two  of  the  said  arbitrators,  the  party  insured 
flhall  forfeit  all  claim  under  the  policy.*'  The  declanrtSoA  then  averred  a^  loss  by  fire, 
during  the  continuance  of  the  policy,  to  the  full  amount  insured ;  tliat  plaintiff  had  done 
an  things,  and  all  things  had  happened,  and  all  times  had  elapsed,  to  entitle  him  to  have 
nieh  loss  made  good  by  the  company ;  of  which  the  company  had  notice,  but  did  not 

1  1  E.  &  E.  8S5. 


Digitized  by 


376  RoPEB  V.  Lbndok,  1  El.  &  E.  825. 


Notice  of  Loes.  —  Arbitration. 

make  good  the  loss.  Plea  S.  That  plaintiff  did  not  forthwith  give  notice  of,  or  within 
fifteen  days  after  the  fire  deliver  an  account  of  his  supposed  loss  or  damage  by  fire,  as 
required  by  the  policy  and  condition  in  that  behalL  Plea  6.  That  this  action  u  brought 
for  and  in  respect  of  a  difference  and  dispute  between  the  insured  and  the  company, 
touching  the  said  loss  and  damage,  within  the  meaning  of  the  fifteenth  of  the  conditiotis 
hidorsed  on  the  policy ;  and  that  the  company  have  never  declined,  but  have  always  been 
ready  to  refer  such  difference  and  dispute  to  the  judgment  and  determination  of  two  in- 
different persons  as  arbitrators,  in  manner  provided  for  by  the  said  condition,  of  which 
plaintiff  had  notice  before  suit ;  and  the  said  dispute  or  difference,  and  the  amount  of  plain- 
tiff's supposed  loss  or  damage,  have  never  been  determined,  as  by  the  same  condition  is 
provided.  Held,  on  demurrer  to  these  pleas,  that  the  second  plea  was  good,  but  the  sixth 
plea  bad. 

Declabatiok  against  the  defendant,  as  secretary  of  the  Kent 
Fire  Insurance  Company,  on  a  policy  of  insurance  against  fire, 
effected  by  the  plaintiff  with  the  said  company  on  the  household 
furniture  and  effects,  stock  in  trade,  fixtures,  and  fittings  in  his 
dwelling-house.  The  declaration  set  out  the  policy,  which  was 
granted  subject  to  certain  conditions  thereon  indorsed,  also  set 
out,  of  which  the  following  only  are  material :  — 

Condition  10.  The  amount  of  every  loss  will  be  paid,  without 
any  discount  or  deduction,  immediately  after  the  same  shall  have 
been  established  to  the  satisfaction  of  the  directors ;  but  they  re- 
serve to  themselves  in  all  cases  the  option  of  reinstating  within  a 
reasonable  time. 

Condition  15.  All  persons  insured  by  this  company,  sustaining 
any  loss  or  damage  by  fire,  shall  forthwith  give  notice  thereof  to 
the  directors  or  secretary  of  this  company,  at  their  office  in  Maid- 
stone, and,  within  fifteen  days  after  such  fire,  deliver  in  as  partic- 
ular an  account  of  their  loss  or  damage  as  the  nature  of  the  case 
will  admit  of,  and  shall  also  make  proof  of  the  amount  of  such 
loss  or  damage,  by  his,  her,  or  their  solemn  declaration  or  affirma- 
tion, by  their  books  or  accounts,  and  by  such  other  proper  vouchr 
ers  as  shall  be  reasonably  required.  In  case  any  difference  or 
dispute  shall  arise  between  the  insured  and  the  company  touch- 
ing any  loss  or  damage,  or  otherwise  in  respect  of  any  insurance, 
such  difference  shall  be  submitted  to  the  judgment  and  determi- 
nation of  two  indifferent  persons  as  arbitrators,  of  whom  one 
shall  be  chosen  by  this  company,  and  the  other  by  the  insured, 
and  such  two  arbitrators  shall,  previously  to  entering  upon  the 
reference,  agree  upon  and  nominate  a  third  person  to  be  an  arbi- 
trator with  them ;  and  the  award  in  writing  of  any  two  of  the 
three  arbitrators  so  chosen  shall  be  conclusive  and  binding  on  all 
parties ;  and  if  any  fraud  or  false  swearing  shall  appear  on  the 
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port  of  the  insured,  and  the  same  shall  be  certified  in  writing  by 
any  two  of  the  said  arbitrators,  the  party  insured  shall  f oi-f eit  aU 
claims  under  the  policy. 

The  declaration  then  averred  that  while  the  policy  was  in  full 
force  the  plaintiff  sustained  loss  and  damage  by  fire,  on  the  prop- 
erty described  in  the  policy,  to  the  amount  of  the  sums  therein 
specified  as  the  value  thereof;  that  the  plaintiff  had  done  all 
things  necessary  to  be  done,  and  that  all  things  had  been  done 
and  had  happened  which  were  necessary  to  be  done  and  to  hap- 
pen in  order  to  entitle  the  plaintiff  to  have  such  loss  and  damage 
paid  and  made  good  to  him  by  the  company,  and  that  the  time 
for  paying  and  making  the  same  good  elapsed  before  suit,  of  all 
which  the  company  had  notice  ;  but  the  company  did  not  pay  or 
make  good  the  loss. 

Demurrer  to  the  declaration.    Joinder  in  demurrer. 

The  defendant  also  pleaded  six  pleas,  the  second  and  sixth  of 
which  were  as  foUows :  — 

Plea  2  :  That  the  plaintiff  did  not  forthwith  give  notice  of, 
or,  within  fifteen  days  after  the  said  fire,  deliver  an  account  of  his 
supposed  loss  or  damage  by  fire,  as  required  by  the  said  policy 
and  condition  in  that  behalf. 

Plea  6  :  That  this  action  is  brought  for  and  in  respect  of  a  dif- 
ference and  dispute  between  the  said  insured  and  the  said  com- 
pany, touching  the  said  loss  and  damage,  within  the  meaning  of 
the  fifteenth  of  the  conditions  indorsed  on  the  said  policy ;  and 
that  the  said  company  have  never  declined,  but  have  always  been 
ready  and  willing,  to  refer  such  difference  and  dispute  to  the 
judgment  and  determination  of  two  indifferent  persons  as  arbi- 
trators, in  manner  provided  by  the  said  condition,  of  all  which 
the  plaintiff,  before  suit,  had  due  notice;  and  the  said  dispute 
or  difference  and  the  amount  of  the  plaintiff's  supposed  loss  or 
damage  have  never  been  determined,  as  by  the  same  condition  is 
provided. 

Demurrer  to  the  second  and  sixth  pleas  respectively.  Joinder 
in  demurrer. 

Lord  Campbell,  C.  J.  The  second  plea  is  clearly  good.  The 
whole  of  the  fifteenth  condition,  relating  to  the  delivery  of  par- 
ticulars of  loss,  must  be  taken  together,  tcUe  quale.  When,  there- 
fore, it  is  conceded  that  a  delivery  of  such  particulars,  before 
action,  is  essential,  it  follows,  from  the  wording  of  the  condition, 
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that  the  deliyery  must  be  within  fifteen  days  after  the  loss.  And 
the  condition  so  construed  is  a  very  reasonable  one  ;  it  being  ob- 
viously of  great  importance  to  the  defendant's  company  to  know, 
as  soon  as  possible  after  a  loss,  the  amount  claimed  by  the  assured. 
The  sixth  plea  is  as  clearly  bad.  The  agreement  to  refer,  con- 
tained in  the  fifteenth  condition,  is  merely  collateral  to  the  agree- 
ment to  pay.  The  courts  will  not,  therefore,  treat  the  agreement 
to  refer  as  ousting  their  jurisdiction  until  there  has  been  a  refer- 
ence. The  distinction  between  the  present  case  and  cases  like 
Scott  V.  Avery  is  plainly  pointed  out  in  the  judgment  there  deliv- 
ered in  the  house  of  lords.  The  present  case  does  not  fall  within 
that  decision,  and  the  defendant  could  have  enforced  die  agree- 
ment to  refer  only  by  an  application  under  the  Common  Law 
Procedure  Act,  1854,  sect.  11. 

(Eble,  J.,  and  Crompton,  J.,  were  absent.) 

Hill,  J.  I  am  of  the  same  opinion.  By  the  terms  of  the 
policy,  the  conditions  indorsed  on  the  back  are  incorporated  with 
it.  The  defendant's  company  agree  to  be  liable  only  according 
to  the  tenor  of  those  conditions.  One  of  these  conditions  requires 
the  assured,  "within  fifteen  days  after"  a  fire,  to  deliver  in  as 
particular  an  account  of  their  loss  or  damage  as  the  nature  of  the 
case  will  admit  of."  The  plaintiff  has  not  done  so ;  there  most 
Uierefore  be  a  judgment  for  the  defendant  on  the  second  plea. 
The  sixth  plea,  however,  is  bad.  The  case  is  clearly  not  within 
the  decision  in  Scott  v.  Avery.  Here,  the  agreement  to  refer  is 
collateral  to  the  agreement  by  the  company  to  pay ;  there,  the 
agreement  was  to  pay  only  such  a  sum  as  the  arbitrators  should 
award.  On  this  plea,  therefore,  there  must  be  judgment  for  the 
plaintiff. 

Judgment  for  the  plaintiff  on  the  demurrers  to  the  dedaratiefh 
and  to  the  sixth  plea  ;  and  for  the  defevkdant  on  the  demur- 
rer to  the  second  plea. 


DiOKSON  vs.  Equitablb  FntB  AssuBANOB  Co.^  (Queen's 
Bench,  Upper  Canada,  Easter  Term,  1859.)  Overvabiatum.'- 
Fraud. 

The  plaintiii  effected  an  msuranee  with  defendants  on  certain  boUdings,  for  $1,100,  stating 
their  valae  to  be  £750.  In  an  action  on  this  policy,  it  appeared  that  a  few  da^^s  before 
he  had  insured  the  same  hooses,  together  with  a  driving<-shed,  worth  $400,  in  another 

1  IS  Up.  Can.  Q.  B.  346. 
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office  for  $900,  and  had  then  rained  the  whole  at  from  to  $1,400.   The  evidence  as 

to  the  aetnal  value  was  contradictory,  and  the  great  difference  in  the  plaintiff's  two  valu- 
ations was  not  explained.  The  jury  having  found  for  the  plaintiff:  Beld^  that  the  evi- 
dence supported  a  plea,  of  fraudulent  overvaluation,  and  a  new  trial  was  granted,  with 
costs  to  abide  the  event. 
Where  the  insurers  have  neglected  to  inspect  the  buikUngs  for  themselves,  but  have  trusted 
to  the  statements  of  the  owner,  the  court  will  not  interfere^  unless  the  evidence  is  very 
strong  to  show  fraud. 


DEMiiiL  v$.  Habtfobd  Insubance  Co.^  (Supreme  Court, 
New  Brunswick,  Easter  Term,  1859.)  Action. — Assignee.  —  He- 
newaL  —  Other  Insurance. 

The  assignee  of  a  policy  of  insunnce  and  of  the  property  insured  does  not,  by  such  assign- 
ment, acquire  any  right  of  action  against  the  insurer  on  the  original  contract,  though  the 
assignment  is  made  with  his  consent,  and  in  accordance  with  one  of  the  conditions  of  the 
policy ;  but  a  new  promise  by  the  insurer,  supported  by  a  valid  consideration,  to  give 
the  assignee  the  benefit  of  the  insurance,  will  support  an  action. 

The  declaration  in  an  action  by  the  assignee  of  a  policy  of  insurance  made  by  the  defend- 
ant with  A,  after  setting  out  the  policy,  the  payment  of  the  premium  by  A,  and  his  as- 
signment to  the  plaintiff  with  the  defendant's  consent  according  to  one  of  the  conditions 
of  the  policy,  whereby  the  defendant  was  released  from  liability  to  A,  stated,  that  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had  undertaken  and 
promised  the  defendant  to  perform  all  things  in  the  policy  contained  on  the  plaintifTs 
part  to  be  performed  in  pursuance  of  the  consent  to  assign,  and  in  consideration  of  the 
assignment  of  the  property  from  A  to  the  plaintiff,  and  the  release  thereby  of  all  liabil- 
ity of  the  defendant  to  A,  and  ef  the  assignment  of  the  policy  with  the  defendant's  con- 
sent, and  in  consideration  of  the  payment  of  the  premium  so  received  as  aforesaid,  the 
defendant  promised  the  plaintiff  to  be  the  insurer  to  him,  &c.  Held,  that  there  was  not  a 
sufficient  consideration  shown  to  support  the  defendant's  promise. 

The  receipt  of  a  renewal  premium  on  the  policy  by  the  insurer  from  the  assignee  is  a  suffi- 
cient consideration  for  a  new  promise  by  the  insurer  to  the  assignee. 

One  of  the  conditions  of  a  policy  declared  that  if  the  instured  should  thereafter  make  any 
other  insurance  on  the  property,  and  should  not  with  alt  reasonable  diligence  give  notioe 
thereof  to  the  insurer,  and  have  the  same  indorsed  on  the  policy  or  otherwise  acknowl- 
edged In  writing,  the  policy  should  cea^  and  be  of  no  further  effect ;  and  if  any  subse- 
quent insurance  should  be  made,  which,  with  the  sum  already  insured,  should  in  the 
opinion  of  the  insurer  amount  to  an  overinsurance,  he  should  have  the  right  of  cancel- 
ling the  policy  by  paying  to  the  insured  the  unexpired  premium  pro  rata.  In  an  action 
on  a  policy  where  there  was  a  subsequent  insurance  the  declaration  averred  that  notice 
thereof  was  forthwith  given  to  the  insnrer  (the  defendant),  and  it  thereby  became  bis 
duty  to  indorse  such  subsequent  Insurance  on  the  policy  or  to  acknowledge  the  same  in 
writing,  but  that  he  neglected  and  refused  so  to  do.  Held^  on  demurrer,  that  the  decla- 
ration uras  sufficient,  and  that  a  tender  of  the  polic}'  to  the  insurer  for  indorsement,  or  a 
request  to  him  to  indorse  or  acknowledge  it  Jn  writing,  was  not  necessaiy. 
QMore,  whether  the  defendant  could  be  charged  with  a  breach  of  duty  in  not  indorsing 
the  subsequent  insurance,  unless  the  policy  was  tendered  to  him  for  that  purpose ;  but 
AsU,  that  the  arerment  that  It  was  the  defendant's  dnty  to  indoTM  it  might  be  treated 
as  surplusage.  ^ 

1  4  Allen,  New  Brans.  341. 
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Joel  H.  Dix  et  ai.  v$.  Meboantilb  Insubance  Co. 
Same  vs.  The  Chioago  City  Insubanob  Co.^ 

(Supreme  Court,  IllinoiB,  April  Term,  1859.) 
Alienation  between  Partners, 

Three  partners  insared  the  property  in  question;  and  one  of  tliem  lold  his  interest  in  tJw 
firm  to  the  other  two  without  the  consent  of  the  underwriter.  The  policy  prohibiting 
(without  consent)  *'any  transfer  or  change  of  title  i^  the  property  insured: "  JTieU,  that 
an  action  in  the  name  of  the  three  partners  could  not  be  maintained. 

Demubbeb  to  a  declaration  which  set  out  the  above  facts. 

Bbbese,  J.  We  do  not  well  see  how  this  action  can  be  main- 
tained, and  at  the  same  time  preserve  an  important  principle 
which  lies  at  the  very  foundation  of  suits  at  law.  That  principle 
is,  that  an  action  on  a  contract  must  be  brought  in  the  name  of 
the  party  in  whom  the  legal  interest  in  the  contract  is  vested.  1 
Ch.  PI.  3.  A  party  suing,  who,  by  his  own  showing,  by  the 
averments  in  his  declaration,  has  no  interest  whatever  in  the 
cause  of  action,  never  can  be  permitted  to  recover  in  an  action  at 
law. 

We  think  a  case  cannot  be  found  decided  in  a  court  of  law, 
where  a  person  having  no  legal  interest  in  the  subject  matter  of 
the  action  has  been  allowed  to  maintain  an  action  at  law  alone 
or  with  the  others.  It  is  impossible  that  he  can,  since,  by  his 
own  showing,  he  has  nothing  for  which  to  sue.  All  the  interest 
of  one  of  the  parties  had  passed  out  of  him.    16  Peters,  501. 

But  it  is  insisted  that  by  another  rule  of  law  equally  funda- 
mental, a  suit  on  a  contract  must  be  brought  in  the  names  of  the 
parties  contracting,  and  therefore  this  action  is  properly  brought, 
the  contract  of  insurance  having  been  made  with  the  plaintiffs. 

This  is  all  very  well,  very  true,  and  would  be  decisive,  did  not 
the  declaration  disclose  the  fact  of  want  of  interest.  Had  the 
declaration  been  silent  on  the  fact  of  assignment,  —  and  it  might 
well  have  been,  —  it  would  be  good  without  such  all^ation,  there 
can  be  no  question  of  a  proper  case  being  stated,  against  which 
the  defendant  by  plea  should  defend.  But  the  declaration  itself 
showing  the  nakedness  of  the  c^e,  — being  in  fact  a/eZ<7  de  se^  — 
the  defendant  could  do  nothing  but  demur,  for  by  so  doing,  by 
admitting  the  facts  as  the  plaintiffs  have  stated  them,  the  case  for 
the  defendants  could  not  be  better  made  out.    Why  disclose  in 
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the  declaration  the  fact  of  the  assignment  by  one  of  the  plaintiffs 
to  the  others  ?  What  was  expected  by  the  pleader  to  be  gained 
by  it  ?  Would  it  not  have  been  better  to  let  that  matter  of  as- 
signment, and  the  question  growing  out  of  it,  come  from  defend- 
ant by  plea  ?  Could  not  the  rights  of  the  two  partners  be  fully 
protected,  in  the  usual  mode  of  declaring  in  the  name  of  those 
with  whom  the  contract  was  made,  but  for  the  use  of  the  parties 
really  entitled?  or  why  say  anything  about  it  in  the  declaration? 
As  it  is  stated,  the  case  made  by  the  declaration  destroys  itself. 
It  is  felo  de  se. 

The  declaration  showing  that  one  of  the  plaintiffs  had  parted 
with  his  interest  in  the  property  insured,  before  the  loss  accrued, 
puts  an  end  to  the  case  on  another  principle  well  established  and 
universally  recognized,  and  that  is,  upon  a  policy  against  loss  by 
fire,  no  recovery  can  be  had  imless  the  insured  has  an  interest  in 
the  property  insured  at  the  time  of  the  loss. 

Now,  without  insisting  upon  the  first  objection,  this  must  be 
fatal,  and  must  dispose  of  the  case.  Who  were  the  parties  in- 
sured ?  The  policy  shows  they  were  Sinclair,  Dix,  and  Harris. 
Who  had  the  interest  at  the  time  of  the  loss  ?  Dix  and  Harris. 
Sinclair,  then,  had  no  ground  of  recovery  when  suit  was  brought, 
— having  no  interest  in  the  property,  he  could  not  be  damaged  by 
its  loss. 

But  independent  of  all  this,  this  condition  was  annexed  to  the 
policy :  "And  in  case  of  any  transfer  or  change  of  title  in  the 
property  insured  by  this  company,  or  of  any  undivided  interest 
therein,  such  insurance  shall  be  void  and  cease.''  Here  was  a 
transfer  by  one  of  the  insured  to  the  others  of  his  undivided  in- 
terest in  the  property  insured.  There  is  a  change  of  title  to  an 
undivided  interest  in  the  property.  At  the  date  of  the  policy  it 
belonged  to  Sinclair ;  at  the  time  of  the  loss  it  was  the  property 
of  Dix  and  Harris ;  so  that  there  was  a  complete  transfer  and 
change  of  title  to  this  undivided  interest. 

It  is,  however,  replied  to  this,  that  the  reason  on  which  this 
condition  is  based  is  to  prevent  parties  insured  from  transferring 
the  property  to  strangers,  and  thus  introducing  into  its  care  and 
management  parties  not  known  to  the  insurers.  Much  argument, 
in  support  of  this  position,  has  been  advanced,  and  cases  cited, 
supposed  to  sustain  it,  which  are  by  no  means  satisfactory. 

A  contract,  as  well  of  insurance  as  in  r^ard  to  any  other  mat- 
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ter,  must  be  interpreted  according  to  the  intention  of  the  parties 
making  it,  and  that  to  be  gathered  from  the  language  and  terms 
employed,  and  the  objects  contemplated  by  it. 

The  intention  of  the  company  was  manifestly,  as  urged,  that 
no  strangers  should  come  into  the  management  and  care  of  this 
property  without  their  cons^t.  Knowing  the  parties  with  whom 
they  were  contracting,  relying  upon  the  fideli^jr  and  circumspec- 
tion of  each  and  every  one  of  them,  they  were  willing  to  take 
the  risk  at  the  premium  stipulated.  It  was  an  object  of  the  first 
importance  with  them  to  secure  for  the  property  the  guardianship 
and  care  of  faithful  and  trustworthy  men,  and  for  this  they  were 
willing,  for  the  premium,  to  intrust  the  property  to  the  care  of 
Sinclair,  Dix,  and  Harris,  but  not  to  the  care  and  watchfulness 
of  Dix  and  Harris  alone.  Is  it  not  plain  that  the  assurers  may 
be  as  greatly  prejudiced  by  removing  one,  to  whom,  with  others, 
they  had  intrusted  the  guardianship  of  valuable  property,  as  by 
the  introduction  of  a  stranger  ?  The  one  removing  from  the  con- 
cern may  have  been  the  very  one  on  whose  vigilance,  fidelity,  and 
care,  the  greatest  share  of  confidence  was  reposed  ;  and  by  so  re- 
moving, the  hazard  is  increased  to  the  assurer  without  any  corre- 
sponding increase  of  premium.  This  is  neither  just  nor  equitable. 
The  plaintiffs,  therefore,  have  no  right  to  say  that  it  was  against 
"  the  coming  in  of  strangers  "  this  condition  was  aimed.  The  as- 
surers have  bargained  and  paid  for  the  care  and  watchfulness  of 
each  and  every  person  whose  property  they  have  insured,  and 
they  have  an  undoubted  right  to  hold  Uiem  to  a  strict  observance 
of  the  contract ;  and  we  have  no  right  to  say,  when  it  is  agreed 
between  them  and  the  assured  that  a  transfer  or  change  of  title  to 
the  property,  or  to  an  undivided  part  of  it,  shall  make  the  policy 
void,  that  they  were  stipulating  against  a  transfer  to  strangers 
only.  The  terms  used  are  too  broad  for  that,  and  the  object  of 
the  condition  would  be  defeated  by  so  restricting  them,  as  we 
have  endeavored  to  show. 

There  is  a  vast  difference  between  the  sale  by  one  partner  of 
his  entire  interest  in  a  partnership  concern,  and  a  change  simply 
in  the  relative  shares  in  the  concern ;  for  in  the  latter  case  the 
watchfulness  and  care  of  the  partner  which  was  bargained  for 
still  continues,  whilst  in  the  former  it  is  forever  gone. 

We  have  no  doubt  upon  any  of  the  positions  we  have  here  as- 
sumed, and  consider  any  reference  to  adjudged  cases  on  the  pcnnt, 
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or  oomments  on  them,  wholly  unnecessary.  Howard  y.  The  Al- 
bany Insurance  Co.  8  Denio,  801,^  and  Murdoch  v.  The  Chenango 
County  Mutual  Ineurance  Co.  2  Comstock,  210,'  are  to  the  point, 

1.  The  plaintiffs  have,  by  their  own  showing,  defeated  their 
case. 

2.  One  of  the  plaintiffs,  by  the  showing  of  the  declaration, 
had  no  insurable  interest  at  the  time  of  the  loss. 

8.  The  transfer  and  change  of  title  by  one  partner  to  the 
others  avoided  the  policy. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  cffirmed. 


In  the  case  of  The  Hartford  Fire  In- 
mtranee  Company/  y.  i?OM  fr  ctkerg^  23 
Ind.  179,  Raj,  Ch.  J.,  deliTered  the  fot 
lowing  opinion :  Complaint  npon  a  pol- 
icy d  insorance,  executed  by  the  appel- 
lant to  the  appellees,  bearing  date  Feb- 
nuuy  10,  1862,  by  which  it  was  agreed  to 
make  good  to  Hoes,  Shirk,  and  Logan, 
who  were  partners  in  trade,  as  is  arerred 
hy  the  complaint,  all  loss  or  damage  not 
exceeding  $2,250,  which  should  happen 
by  fire  to  their  pork  and  slanghter-honse 
daring  the  term  of  nine  months  from  the 
date  of  said  policy.  The  complaint,  af- 
ter setting  forth  the  policy,  contained  the 
usual  ayerments,  showing  the  payment  of 
premiam  and  compliance  with  the  condi* 
tions  of  the  policy  on  the  part  of  the  in- 
sured, and  that  the  pork  and  slanghter- 
honse,  with  all  its  fixtures  and  appurte- 
nances, was  destroyed  by  fire  on  the  5th 
day  of  Norember  thereafter. 

The  appellant  filed  an  answer,  to  the 
•ec(md  paragraph  of  which  answer  the 
appellees  filed  a  demurrer.  This  demur- 
rer was  sustained  by  the  court,  and  by 
exception  and  appeal  this  ruling  is  pre- 
sented for  review. 

This  paragraph  of  the  answer  averred 
that  Logan,  one  of  the  assured,  had  sdd 
and  transferred  his  interest  in  the  prop- 
erty insured,  after  the  policy  issued  and 
before  the  loss  occurred,  to  Shirk,  one  of 
his  partners,  without  the  consent  of  the 
insurance  company. 

By  the  fourth  condition  of  the  policy, 
it  is  provided  "  that  in  case  of  any  sale, 

l^nle,  vol.  2,  p.  601. 


transfer,  or  change  of  title  of  any  prop- 
erty insured  by  this  company,  or  any  un- 
divided interest  therein,  such  insurance 
shall  be  void  and  cease." 

In  construing  the  provisions  of  an  in- 
surance policy,  it  is  urged  ''that  the 
courts  have  adopted  very  rigid  rules  of 
construction  against  insurance  comp»> 
nies/'  and  "  that  such  provisions,  covert- 
ly included  as  means  of  escape  in  case  of 
accident,  are  strictly  construed." 

We  regret  that  counsel  have  been  able 
to  cite  authorities  for  such  a  position. 
By  what  legal  logic  the  conclusion  has 
ever  been  reached,  that  the  printed  con- 
ditions of  a  policy  of  insurance  are  "  co- 
vertly included  "  in  the  policy,  we  have 
never  understood.  The  rules  for  con- 
struing written  instruments  are  well  es- 
tablished, and  their  iq)plication  cannot 
depend  in  this  court  upon  the  parties  to 
the  contract. 

The  object  of  the  condition  in  the  policy 
of  insurance  is  evident.  Each  party  to 
the  contract  is  interested  in  knowing  with 
whom  the  engagement  is  made.  The  in- 
sured looks  to  the  reputation  for  respon- 
sibility, promptness,  and  fairness  of  the 
corporation.  The  insurers  look,  with  an 
interest  as  earnest,  to  the  integrity  and 
business  capacity  of  the  insured,  —  to 
the  motive  prompting  the  insurance.  To 
them  the  contract  is  peculiarly  a  personal 
one ;  and  the  condition  of  the  contract  is, 
that  the  persons  with  whom  they  enter 
into  it  shall  remain  the  same.  When  the 
instrument  was  executed,  they  depended 

^  Jnto,yol.d,p.S6. 
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upon  a  certain  amonnt  of  caution,  skill, 
and  forethought  in  the  care  of  the  prop- 
erty, and  they  perhaps  relied  upon  the 
moral  honesty  of  some  one  or  all  of  the 
insured  to  resist,  in  the  future,  any  temp- 
tation to  permit  the  destruction  of  the 
property,  should  it  prove  an  unprofitable 
investment.  Any  change  of  interest  may 
prove  destructive  of  the  prime  motive  for 
the  contract.  The  introduction  of  a  new 
partner  may  also  introduce  a  dangerous 
element ;  the  retirement  of  one  member 
of  the  firm,  or  of  one  owner  in  the  prop- 
erty, may  withdraw  also  the  personal  in- 
tegrity or  the  skilful  care  that  induced 
the  insurance. 

It  is  insisted,  however,  by  the  appel- 
lees, that  the  answer  should  also  aver  the 
sale  and  transfer  of  the  interest  to  have 
been  made  with  the  knowledge  and  con- 
sent of  Ross,  the  other  partner,  unless  the 
loss  resulted  from  such  transfer.  The  in- 
sured undertook  that  the  conditions  of  the 
policy  of  insurance  should  not  be  violated. 

They  contracted  with  the  corporation 
that  no  one  of  their  number  should  sell 
or  transfer  his  interest  in  the  property ; 
they  contracted  also  for  certain  reasona- 
ble care  in  preserving  the  property.  If 
one  of  the  parties,  by  neglect  of  such  care, 
caused  the  destruction  of  the  building, 
are  the  insurers  required  to  have  the  con- 
sent of  the  others  to  such  neglect  ?  And 
if  a  dear  violation  of  a  condition  upon 
which  the  validity  of  the  policy  depends 
be  shown,  it  is  not  to  be  insisted  that  loss 
must  result  from  such  violation  to  enable 
the  company  to  defend.  They  may  stand 
upon  the  express  terms  of  their  bond. 

I'he  view  adopted  in  this  case  accords 
with  the  weight  of  anthority.  The  de- 
cision of  the  supreme  court  of  Illinois, 
in  the  case  of  Dix  v.  The  Mercantile  In- 
surance Compcmy,  22  HL  Rep.  272,  supra, 
was  to  the  same  effect.  Dix,  Sinclair  & 
Harris  insured  their  stock,  and  afterward, 
and  before  loss,  Sinclair  sold  and  trans> 
ferred  his  interest  to  Dix  &  Harris,  and 
the  loss  occurred  while  they  continued 
owners.  The  condition  declared  the  pol- 
icy void  "  in  case  of  any  transfer  or  change 
of  title  in  the  property  insured  by  the 

1  Ante,  voL  3,  p.  238.         «  Post,  p.  484. 


company,  or  of  any  individual  interest 
therein."  The  court  say :  "  Here  wa»  a 
transfer  by  one  of  the  insured  to  the  oth- 
ers of  his  undivided  interest  in  the  prop- 
erty insured.  There  is  a  change  of 
title  to  an  undivided  interest  in  the  prop- 
erty. At  the  date  of  the  policy  it  be- 
longed to  Sinclair;  at  the  time  of  the 
loss  it  was  the  property  of  Dix  &  Harris ; 
BO  that  there  was  a  complete  transfer  and 
change  of  title  to  this  undivided  interest.*' 
See, also,  1  Selden  Rep. 405,  TiUour.  The 
Kingston  Mutual  Insurance  Co,  ;^  Hoxsie  r. 
The  Providence  Mutual  Fire  Insurance  Co, 
6  R.  I.  Rep.  507  Baltimore  Fire  Insur- 
ance Co,  V.  McGowan,  10  Md.  Rep.  47.* 

In  the  case  of  Finley  v.  The  Lycoming 
County  Mutual  Insurance  Company^  30 
Penn.  St.  Rep.  311,*  an  insurance  was 
effected  by  Finley  &  Stanley,  partners. 
The  charter  of  the  company  provided 
that,  "  when  property  insured  by  this  cor- 
poration shall  be  alienated  by  sale  or 
otherwise,  the  policy  shall  thenceforth  be 
void."  The  same  condition  was  inserted 
in  the  policy.  Finley,  after  the  insar 
ance,  sold  all  his  interest  in  the  propertj 
insured  to  Stanley,  without  notice  to  the 
company. 

The  court  say  :  "  It  is  said  by  the  de- 
fendants in  error  that  this  was  not  a  case 
to  which  these  conditions  attached ;  that 
the  property  insured  was  partnership 
property;  that  it  remained  in  original 
hands ;  and  that  the  trnnsfer  by  Finlej 
was  but  a  release  of  his  interest  to  Stan- 
ley. This  is  neither  a  sound,  legal,  or 
practical  view  of  the  question.  The  stip- 
ulation regards  alienation  by  'sale  or 
otherwise.'  If  what  took  place  between 
Finley  and  Stanley  passed  the  interest  in 
the  property  of  the  former  to  the  latter, 
then  it  was  within  the  terms  of  the  con- 
dition,—  it  was  alienation  by  sale ;  but  if 
not,  it  was  alienation  'otherwise.'  It 
was  against  alienation  the  prohibition  lev- 
elled, and  the  mere  use  of  terms  wiU  not 
defeat  the  intent ;  that  a  sale  by  one  part- 
ner to  another  is  within  the  prohibition 
cannot  be  doubted ;  there  is  no  exception 
in  its  favor  in  the  instrument,  and  the 
terms  used  give  no  room  to  imply  any. 

<  Posl,^,  4S8.       «  Ante,  p.  330. 
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Bj  the  transaction  the  one  parted  with 
all  his  interest,  and  the  other  acquired 
double  what  he  prevtoufdy  possessed. 
Thu  is  a  legitimate  consequence  of  sale 
and  purchase,  and  no  subsiitution  of  terms 
will  make  it  anything  else.  This  was 
fullj  affirmed  in  the  case  cited  from  1 
Selden—  TiUou  y.  The  Kingston  Mutual 
Insurance  Campimy.  And  the  question 
arose  there  upon  a  precisely  similar  con- 
dition, and  after  a  transfer  by  one  partner 
to  another.  We  have  no  authority  in  our 
reports  on  the  point,  but  consider-  the 
case  cited  as  authority,  being  directly  on 
the  issue,  and  fully  determining  this  part 
of  the  case  against  the  plaintiflb." 
It  has  been  held  by  the  same  court,  in 


a  more  recent  case,  that  *'  a  transfer  by 
one  tenant  in  common  to  a  co-tenant,  or 
from  one  partner  to  another,  is  within 
the  prohibition  of  a  poUcy  of  insurance, 
which  declares  that  alienation  by  sale  or 
otherwise  shall  forfeit  the  policy."  Buck- 
iejf  V.  GamU,  11  Wright,  280. 

Upon  principle  and  authority  the  an- 
swer must  be  held,  its  truth  being  ad- 
mitted, as  a  bar  to  the  action. 

The  case  is  reversed,  with  costs,  and 
the  court  below  is  directed  to  orermle 
the  demurrer  to  the  second  paragraph  o4 
the  appellant's  answer. 

See  further,  upon  this  subject,  note  to 
Murdoch  r.  Chenango  Ins.  Co.,ante,f6L 
3,  p.  86. 


Whitakeb  v8.  Fabmebs'  Union  Insubance  Co.* 

(Supreme  Court,  New  York,  May,  1859.) 
When  Contract  complete. 

On  the  88th  of  March,  1856,  the  agent  of  an  insurance  company  called  at  the  house  of  the 
assured  and  proposed  to  insure  it.  A  written  application  was  made,  and  signed  by  the 
assured,  and  a  receipt  given  to  him  by  the  agent,  acknowledging  payment  of  premium. 
The  premium  was  not  actually  paid  at  that  time,  but  it  was  agreed  that  the  assured  might 
hand  it  to  the  agent  at  bis  convenience.  The  assured  was  sIko  told  that  bis  contract  of 
insurance  was  complete  from  the  date  of  the  receipt,  and  that  bis  policy  would  soon  be 
ready.  The  receipt  was  dated  March  88, 1857 ;  the  house  was  burned  April  7,  following, 
and  the  furniture  wholly  or  partially  destroyed.  The  premium  was  sent  to  the  agent  im- 
mediately after  the  fire,  and  he  accepted  the  mone}',  not  knowing  of  the  fire.  The  com- 
pany made  out,  and  sent  a  policy  to  the  agent,  but  having  heard  of  the  fire,  directed 
the  agent  not  to  deliver  it,  but  to  refund  the  premium.  The  agent  declined  to  deliver 
the  policy,  and  tendered  back  the  premium,  which  the  plaintiff  declined,  and  thereupon 
brought  suit  for  specific  performance.  Eeldy  that  the  contract  was  binding  from  the  28th 
Haicfa. 

By  the  Court,  Balcom,  J.  The  plaintiflTsi  application  for  in- 
surance was  dated  the  28th  day  of  March,  1857,  and  the  agrees 
ment  to  insure  was  made  on  that  day ;  but  the  $36.50  premium, 
agreed  to  be  paid  for  the  policy,  was  not  then  paid,  although  the 
receipt  taken  by  the  plaintiff  of  the  defendant's  agent  states  that 
it  was  then  paid.  The  receipt  states  the  policy  was  to  take  effect 
on  the  day  aboye  mentioned,  at  noon.  The  property  that  the 
defendant  agreed  to  insure  was  a  house  and  the  furniture  in  it. 
The  same  was  burned  in  the  night  of  the  7th  of  April,  1857.  The 
plaintiff,  by  his  agent,  Hotchkiss,  paid  to  the  defendant's  agent 
the  premium  for  the  insurance  on  the  8th  of  April,  1857,  without 

1  39  Barh.  312. 
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disclosing  the  fact  that  the  bouse  and  furniture  had  been  burned; 
and  the  defendant's  agent,  in  ignorance  of  that  fact,  then  sent 
the  plaintiff's  application  for  insurance,  and  the  $36.50  premium 
to  the  defendant;  and  the  defendant  immediately  forwarded  a 
policy  in  due  form,  in  accordance  with  the  application,  to  its  agent, 
for  the  {daintiff .  The  policy  insured  the  house  and  furniture  from 
noon  of  the  28th  day  of  March,  1857.  The  defendant's  agent 
learned  of  the  burning  of  the  house  and  furniture  before  he  re- 
ceived the  policy,  and  refused  to  deliver  it  to  the  plaintiff.  He 
relumed  it  to  the  defendant,  and  tendered  back  the  premium  to 
the  plaintiff,  wbo  refused  to  take  it. 

I  have  no  doubt  but  that  the  policy  would  have  been  delivered 
to  the  plaintiff,  and  been  regarded  by  the  defendant  as  binding 
from  noon  of  March  28, 1857,  if  the  house'and  furniture  had  not 
been  burned  in  the  night  of  the  7th  of  April.  And  had  it  been 
delivered  it  would  have  been  valid  from  the  time  it  was  made  to 
take  effect.  HaUock  v.  The  Commercial  Ins.  Co.  2  Dutcher  (N. 
J.),  268  ;^  4  Cowen,  645.  The  defendant  should  not  be  permit- 
ted to  say  the  policy  would  have  been  good  from  the  28th  of 
March,  1857,  if  no  fire  had  occurred,  but  is  void  because  there 
was  a  fire  on  the  7th  of  April  of  that  year,  and  be  allowed  to  re- 
pudiate its  agreement  to  insure.  When  the  defendant  accepted 
the  premium,  and  forwarded  the  policy  to  its  agent,  the  agree- 
ment to  insure  was  complete  and  ratified  as  of  the  28th  of  March, 
1857 ;  and  the  policy  became  the  property  of  the  plaintiff.  2 
Dutcher,  278, 279,  and  cases  there  cited. 

The  judge  before  whom  the  action  was  tried  has  found  that 
there  was  no  fraud  or  concealment  on  the  part  of  the  plaintiff ; 
and  I  think  the  plaintiff  was  under  no  legal  or  moral  obligation  to 
inform  the  defendant,  or  its  agent,  of  the  fire,  before  or  at  the 
time  the  premium  was  paid  ;  for  the  agent  had  received  the 
plication  for  the  insurance,  and  given  the  plaintiff  credit  for  the 
premium,  according  to  the  finding  of  the  judge  upon  the  evi- 
dence. 2  Dutcher,  274.  The  plaintiff  was  entitled  to  have  his 
application  for  insurance  acted  upon  by  the  defendant,  after  the 
fire,  in  precisely  the  same  manner  that  it  would  have  been  if  no 
fire  had  occurred. 

One  of  the  conditions  of  the  policy  issued  by  the  defendant  for 
the  plaintiff  was,  that  no  insurance  should  be  considered  as  bind- 
ing until  the  actual  payment  of  the  premium,  and  for  this  reason 
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tiie  defendant's  counsel  insists  that  the  agreement  to  insure,  made 
by  the  agent  of  the  defendant,  was  invalid.  Now,  granting  that 
the  defendant  may  have  refused  to  fulfil  the  f^reement  on  that 
ground  (as  to  which  I  will  express  no  opinion),  it  did  not  do  so, 
bat  ratified  it  by  accepting  the  premium  and  issuing  the  policy 
which  insured  the  house  and  furniture  from  the  time  the  agree- 
ment was  made.  And,  as  has  already  been  seen,  the  plaintiff  was 
not  bound  to  inform  the  defendant,  or  its  agent,  that  his  house 
and  furniture  had  been  burned ;  and  that  an  agreement  to  insure 
from  a  time  past  is  valid.  It  follows  that  the  defendant  was  prop- 
erly adjudged  liable  to  specifically  perform  the  agreement  to  in- 
sure by  delivering  the  poUcy  to  the  plaintiff,  and  to  pay  the  dam- 
ages the  plaintiff  sustained  by  reason  of  the  fire. 

The  defendant's  motion  for  a  new  trial  should  therefore  be  de- 
nied, with  costs. 

CAHPBEiili,  J.,  concurred  in  the  above  opinion. 

Mason,  J.,  expressed  no  opinion  in  the  ease. 

New  trial  dented. 

Sed  qmnre,  see  TarkUm  r.  Stcm/ortk,  Minn.  448 ;  Marhey  t.  MutwU  Ben,  Lifk 

ante,  ToL  1,  p.  37,  and  note ;  Heiman  Ins,  Co.  103  Mass.  92 ;  St,  Louii  Ins.  Co, 

T.  Phoanix  Life  Ins,  Co,  17  Minn.  153;  r.  Kennedy,  B  Bnsh,  450;  Hoyt  y.  Mutual 

Schwartz  t.  Oernumia  Life  Ins.  Co,  18  Ben,  Life  Ins,  Co.  98  Mass.  544. 


MONTBEAIi  ASSUBAKOB  CO.  V8.  ElIZABBTH  MoGiLLIVBAY.  ^ 
(Privy  Coundl,  June,  1859.)    Ultra  Vires,  —  Pawen  of  Manager, 

The  Montreal  Assurance  Company  was  incorporated  by  the  Canadian  Ordinance,  4tli  Vict 
c.  87,  and  the  statntSi  6th  Vict  c.  S2.  By  section  4  of  the  latter  statute  it  was  provided, 
that  all  polidea  of  insurance  should  be  subscribed  by  three  directors,  countersigned  by 
the  secretary  and  manager,  and  under  the  seal  of  the  corporation.  By  a  by-law  of  the 
company,  made  in  conformity  with  the  powers  conferred  by  the  ordinance  and  statute,  a 
resolation  to  the  same  effect  was  passed. 

H.  mortgiged  a  house  in  Lower  Canada  to  R.  Some  time  afterwards,  R.'s  representative 
being  dissatisfied  vrith  the  security,  applied  for  repayment  of  the  mortgage  money,  when 
H.  agreed  to  insure  the  mortgaged  premises  in  a  certain  sum  for  the  benefit  of  the  mort- 
gagee's representative.  In  pursuance  of  this  arrangement,  H.  applied  to  the  Montreal 
Assaranoe  Company,  through  M.,  their  manager  and  agent,  to  insure  the  premises 
against  fire.  H.  was  unable  to  pay  the  premium,  and  proposed  to  M.  that  the  company 
should  take  his  promissory  note,  payable  in  twelve  days.  This  was  agreed  to  by  M.,  and 
a  promissory  note  given,  M.  at  the  same  time  promising  to  send  the  policy.  The  partic- 
olsrs  of  the  policy  were  entered  in  the  books  of  the  company,  but  the  note  being  dishon- 
ored when  due,  the  entry  was  erased.  The  policy  was  never  issued.  Shortly  afterwards 
the  premises  were  burned  down,  ffeld  (reversing  the  judgment  of  the  court  of  queen's 
bench  in  Canada),  first,  that  the  powers  of  M.,  as  manager,  being  public,  must  be  taken 

1 13  Moore  P.  C.  87. 
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to  have  been  known  to  H.,  the  insnrer,  and  that  the  acts  of  M.  in  the  transactieB  wen 
uUra  vires  and  void|  not  being  within  the  scope  of  his  general  anthori^  as  mansgv, 
and,  therefore,  not  binding  npon  the  Montreal  Assurance  Company. 
Second,  that  as  snch  a.  contract  was  not  binding  on  M.'8  principals,  it  did  not  become  bind- 
ing upon  them  by  reason  of  its  having  been  entered  into  through  the  medium  of  M.,  their 
agent,  his  powers  of  agent  being  restricted  by  the  limitation  of  the  powers  of  his  princi- 
pals. 

Whether  a  verbal  contract  of  insniance  against  fire  is  good  by  the  law  of  Lower  Csmds, 

quart  t 


Fbankun  FntB  Ins.  Co.  vs.  John  Coates  *  Wm.  C.  Glknn.^ 
(Court  of  Appeals,  Maryland,  Jane  Term,  1859.)  Prelimnani 
Proof —  Waiver,  —  Lieru  —  MtsrepresentcUion. 

The  refusal  of  an  insurance  company  to  pay  the  amount  of  the  loss,  npon  the  ground  thst 
they  were  not  upon  the  rids,  is  a  waiver  of  the  preliminary  proof  required  by  the  policy. 

The  Uen  upon  buildings  held  by  material-men,  under  the  mechanics'  lien  laws  of  this  stste, 
is  an  insurable  interest  in  the  property. 

The  material-man  has  a  subsisting  lien  in  the  intermediate  time  between  the  fnmishmg  of 
the  materials  and  the  expiration  of  the  six  months  limited  by  the  law  for  filing  his  dsim, 
though  no  claim  has  been  filed  by  him. 

A  condition  in  an  insurance  policy,  that  it  shall  be  void  if  the  party  insuring  his  buildings 
or  goods  shall  cause  the  same  to  be  described  in  the  policy  otherwise  than  as  they  reslly 
are,  so  as  the  same  be  charged  at  a  lower  premium  than  is  herein  proposed,''  relates  to  s 
misdescription  of  the  property,  and  not  to  the  character  of  the  title  or  interest  in  it 

The  materiality  of  the  disclosure  or  concealment  by  which  a  policy  is  to  be  rendered  void 
is  a  question  of  fact,  which  must  be  submitted  to  the  jury,  and  a  prayer  omitting  to  do 
so  is,  for  this  reason,  defective. 


William  T.  Elliott  vb.  Hamilton  Mutual  Insubangb  Co.* 

(Supreme  Court,  Massachusetts,  June,  1859.) 


An  application  for  insurance,  in  which  the  applicant  agrees  that  it  is  ''a  correct  descriptioB 
of  the  property,  so  far  as  regards  the  condition,  situation,  value  and  risk  on  the  same," 
and  that  "the  misrepresentation  or  suppression  of  material  facts  shall  destroy  his  cUin 
for  damage  or  loss,''  is  not  a  warranty  of  the  truth  of  the  answers  to  interrogatories  in 
it,  except  so  far  as  they  are  material  to  the  risk ;  although  the  by-laws,  to  which  the  in- 
surance  is  expressly  made  subject,  provide  that  the  application  shall  be  held  to  be  a  part 
of  the  policy  and  a  warranty  on  the  part  of  the  assured,"  and  that  **  unless  the  appli- 
cant shall  make  a  correct  description  and  statement  of  all  facts  inquired  for  in  the  appli- 
cation, and  also  all  other  facts  material  in  reference  to  the  insurance,  or  to  the  risk,  the 
policy  shall  be  void."  And  the  materiality  of  any  answer  is  to  be  determined  by  the 
jury. 

An  application  for  insurance  on  a  stock  of  goods  represented  that  it  wH  "  all  of  goods  usa- 
ally  kept  in  a  country  store,"  and  that  there  was  no  cotton,  or  woollen  waste,  or  rsgs, 
kept  in  or  near  the  property  to  be  insured."  The  by-laws,  to  which  the  insurance  wss 
expressly  made  subject,  provided  that  no  building  in  which  cotton  or  woollen  waste  or 
oily  rags  were  allowed  to  remain  at  night  should  be  insured;  and  that  all  cotton,  woolleB, 
hempen,  or  oily  waste  or  rags  should  be  destroyed  or  removed  every  evening,  ffeld,  thst 
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the  keepiog  of  clean  white  cotton  nga,  if  ntnally  forming  part  of  the  itock  of  a  ooon- 
tiy  store,*'  did  not  avoid  the  policj. 

AcnON  OF  OONTBACT  upon  a  policy  of  insurance  on  the  plain- 
tiffs stock  of  goods  in  his  shop  in  Meredith  Village,  N.  H.,  under 
the  provisions,  conditions,  and  limitations  of  the  charter  and  by- 
laws of  said  company.''  Upon  the  face  of  the*  policy  was  this 
danse :  This  policy  is  accepted  by  the  insured,  subject  at  all 
times  to  the  conditions  and  r^ulations  of  the  act  of  incorpora^ 
tion  and  by-laws  of  said  company  for  the  time  being  in  force, 
which  conditions  and  regulations  are  hereby  declared  to  form  a 
part  hereof." 

The  by-laws  contained  these  provisions:  ^^Art.  6.  The  ap- 
plication upon  which  a  policy  is  founded  shall  be  held  to  be  a 
warranty  on  the  part  of  the  assured,  and  as  absolutely  a  part  of 
said  policy  and  of  the  contract  of  insurance  as  if  it  were  actually 
incorporated  therein  in  full." 

*^Art.  18.  Unless  the  applicant  for  insurance  shall  make  a 
correct  description  and  statement  of  all  facts  inquired  for  in  the 
application,  and  also  all  other  facts  material  in  reference  to  the 
insurance,  or  to  the  risk,  or  the  value  of  the  property,  the  policy 
iflsned  thereon  shall  be  void." 

"Art.  28.  No  building  in  which  cotton  or  woollen  waste  or 
oily  rags  are  allowed  to  remain  at  or  during  the  night  shall  be 
insured  in  this  company.  All  damaged  cotton  or  hemp,  and  all 
cotton,  woollen,  hempen,  or  oily  waste,  or  waste  used  about  oils  or 
mineral  acids,  or  rags,  shall  be  destroyed  or  removed  to  a  safe 
distance  from  the  premises  insured,  or  to  some  place  fire-proof, 
every  evening  before  dark." 

At  the  head  of  the  application  for  insurance  was  this  notice : 
"No  building  will  be  insured  by  this  company  where  cotton 
waste  is  kept."  The  application  contained  numerous  printed 
questions  and  written  answers,  among  which  were  these :  <^  8.  Is 
cotton,  or  woollen  waste  or  rags  kept  in  or  near  the  property  t6 
be  insured  ?  "  Answer.  "  None."  "  9.  Of  what  does  lie  stock 
in  trade  on  which  insurance  is  desired,  consist  ?  "  Answer.  All 
of  goods  usually  kept  in  a  country  store."  Above  the  appli- 
cant's signature  were  printed  these  provisions :  ^^And  the  appli- 
cant covenants  and  agrees  with  said  company  that  the  foregoing 
is  a  correct  description  of  the  property  requested  to  be  insured, 
80  far  as  regards  the  condition,  situation,  value,  title,  and  risk  on 
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the  same ; "  ^^that  he  holds  himself  bound  by  the  act  of  inoor- 
poration  and  by-laws  of  said  company ;  and  ^  that  the  misrep- 
resentation or  suppression  of  material  facts  shall  destroy  his  claim 
for  a  damage  or  loss.*' 

At  the  trial  in  the  court  of  common  pleas  in  Essex,  before 
Mellen,  C.  J.,  the  plaintiff,  who  was  the  only  witness  examined 
on  either  side,  testified  that  his  business  was  that  of  an  ordi- 
nary country  variety  store  ;  that  firom  the  date  of  the  policy  until 
the  fire,  it  was  a  part  of  his  business  to  buy  dean  rags,  in  smidl 
quantities,  and  keep  them  until  they  amounted  to  some  hundred 
or  two  hundred  pounds,  when  he  sold  them  ;  that  at  the  time  ol 
the  making  of  the  application  there  were  no  rags  on  the  prem- 
ises or  in  the  store,  the  last,  amounting  to  some  two  hundred 
pounds,  more  or  less,  having  been  sold  some  days  previous ;  tiiat, 
about  the  time  he  cleared  out  his  stock,  he  made  a  bin  for  tiie 
purpose,  among  other  things,  of  putting  rags  in,  which  he  after- 
wards used  for  that  purpose  ;  that  after  the  issuing  of  the  policy, 
rags  were  again  taken  into  the  store  until  the  time  of  the  fire,  so 
that  at  the  time  of  the  fire  he  had  about  two  thousand  pounds  in 
the  store ;  that  they  were  all  clean,  white  rags ;  and  that,  in  the 
ordinary  course  of  business,  rags  were  not  kept,  except  for  im- 
mediate sale." 

Upon  this  proof,  the  defendants  contended  that  the  answer  to 
the  eighth  interrogatory  in  the  application  constituted  a  warranty, 
not  only  that  no  rags  were  kept  in  or  near  the  insured  property 
at  the  time  said  application  was  made,  but  also  a  warranty  thai 
none  should  be  kept  there  during  the  continuance  of  the  policy ; 
and  that  the  keeping  of  rags  on  the  premises,  as  disclosed  by  tiie 
evidence,  after  the  making  of  the  policy,  was  a  breach  of  said 
warranty,  and  avoided  the  policy. 

The  plaintiff  controverted  this  position,  and  contended  that 
said  question  and  answer  amounted,  at  the  most,  to  a  vraranty 
that  no  rags  were  kept  on  the  premises  at  the  time  when  said  pol- 
icy was  made ;  and  that,  in  the  absence  of  fraud  (which  was  not 
suggested),  the  policy  would  not  be  avoided  by  keeping  rags  there 
afterwards: 

The  plaintiff  also  contended  that  said  interrogatory  did  not 
apply  to  clean  white  rags,  but  that  the  word  rags  "  should  be 
construed  according  to  the  words  used  in  connection  vrith  it ;  and 
he  offered  to  prove  that    cotton  and  woollen  waste  "  was  a  pe« 
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eaUarly  hazardous  article,  being  the  waste  of  manu&oturing  es- 
tablishments, generally  oily  and  dirty  ;  and  also  offered  to  prove, 
by  the  testimony  of  persons  acquainted  with  insurance  business, 
that  the  word  rags,"  used  in  this  connection  in  an  application 
for  insurance,  would  be  understood  as  applying  only  to  oily  rags, 
or  rags  used  a\>out  machinery,  and  not  to  clean  rags.  But  the 
court  rejected  this  evidence,  and  ruled  that,  as  matter  of  law,  the 
word  applied  to  clean,  as  well  as  to  oily  or  dirty  rags. 

The  plaintiff  then  contended  that  in  fact  he  did  disclose  to  the 
defendants  that  clean  rags  formed  part  of  his  ordinary  stock  in 
trade ;  and  offered  to  prove  that  clean  rags  are  uniformly  part  of 
the  stock  of  goods  usually  kept  in  a  country  store,^'  precisely 
as  these  were  kept ;  and  claimed  the  right  of  submitting  to  the 
jury  the  question,  whether  or  not,  taking  the  whole  application 
together,  and  more  particularly  the  eighth  and  ninth  answers, 
the  fact  that  rags  were  part  of  his  stock  in  trade  was  disclosed. 
And  he  tendered  parol  evidence  to  explain  this  answer,  by  show- 
ing that  it  was  equivalent  to  saying  all  the  goods  usually  kept 
in  a  country  store,  to  wit,  hardware,  groceries,  dry  goods,  rags," 
&C.  But  the  court  rejected  all  this  evidence ;  and  ruled  that 
no  question  of  fact  was  open  upon  the  construction  of  this  ap- 
plication, and  that  the  answer  to  the  ninth  interrc^tory  did  not 
affect  the  construction  to  be  given  to  the  eighth  answer. 

Upon  the  construction  of  the  eighth  interrogatory  and  answer, 
the  plaintiff  contended  that,  if  they  were  to  be  considered  a  con- 
tinning  warranty,  he  had  only  warranted  that  things  should  re- 
main substantially  as  they  were,  and  not  that  there  should  be 
absolutely  no  variation ;  and  that,  in  order  to  avoid  the  policy, 
the  defendants  must  show  that  there  had  been  a  substantial  alter- 
ation, affecting  the  risk,  and  be  offered  to  prove,  by  the  testimony 
of  experts,  that  clean  rags  were  not  hazardous,  nor  ^deemed  to  be 
Bnch  by  underwriters,  and  that  the  risk  was  no  greater  with  these 
rags  than  without  them. 

But  the  court  excluded  this  evidence  also,  and  stated  tiiat  the 
jury  would  be  instructed,  ^^that  this  application  (being  made 
part  of  the  policy)  contained  a  warranty  that  no  rags,  of  any 
kind,  were  kept  in  or  near  the  insured  j»operty,  either  for 
8imge  or  for  sale,  and  an  agreement  that  none  should  be  so 
kept ;  that  if  it  was  part  of  the  plaintiff's  business,  from  a  time 
prior  to  the  making  of  the  policy  until  the  time  of  the  fire,  to 
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take  in  rags,  either  for  storage  or  on  sale,  and  keep  them  till 
they  amounted  to,  say  one  hundred  pounds,  and  then  to  sell 
them,  even  though  he  had  none  when  the  application  was  made, 
then  there  was  a  breach  of  that  warranty,  tiie  policy  did  not 
attach,  and  the  plaintiff  could  not  recover ;  and  tiiat  it  was  im- 
material whether  the  risk  was  greater  by  reason  of  the  introduc- 
tion of  these  rags,  or  whether  they  in  fact  caused  the  fire.'* 

The  plaintiff  thereupon  submitted  to  a  verdict  for  the  defend- 
ants, and  alleged  exceptions,  which  were  argued  in  Essex,  at 
November  term,  1858. 

Bigblow,  J.  The  rulings  of  the  court  at  the  trial  of  this  case 
were  erroneous  in  several  particulars. 

The  plaintiff,  by  his  answers  to  the  questions  contained  in  the 
application,  does  not  warrant  that  they  are  literally  and  abso- 
lutely true.  Such  might  be  the  rule  if  they  stood  alone,  unex- 
plained by  other  stipulations  in  the  application.  But  the  whole 
paper  is  to  be  construed  together,  and  effect  is  to  be  given  to  all 
its  parts,  if  it  can  be  done  consistently  with  a  fair  and  reasonable 
interpretation  of  the  contract.  We  think  the  answers  are  quali- 
fied by  the  agreement  which  immediately  follows  them,  and  that 
the  extent  to  which  the  assured  is  to  be  held  responsible  for  their 
accuracy  and  truth  is  clearly  indicated  and  fixed  by  the  stipula- 
tion which  he  there  makes.  He  agrees  that  the  description  of 
the  property  contained  in  his  answers  is  correct  only  so  far  as 
r^ards  the  condition,  situation,  value,  title,  and  risk  on  the  same,'' 
and  ^  that  the  misrepresentation  or  suppression  of  material  facto 
shall  destroy  his  claim  for  damage  or  loss."  These  stipulations 
were  not  only  unnecessary,  if  the  assured  was  to  be  held  to  the 
literal  and  exact  truth  of  his  answers,  but  are  inconsistent  with 
holding  them  to  be  strict  warranties.  The  parties  to  the  contract 
did  not  so  regard  them.  It  was  only  so  far  as  they  were  material 
to  the  risk,  or  were  misrepresentations  or  suppressions  of  material 
facts,  that  they  were  intended  to  affect  the  rights  of  the  assured 
to  recover  on  the  policy.  The  plaintiff  was  therefore  entitled  to 
have  the  question,  whether  the  rags  kept  in  the  store  at  the  time 
of  the  fire  materially  affected  the  risk,  passed  npon  by  the  jury. 

This  case  differs  from  Bowditeh  Mutual  Fire  Ins.  Co.  v.  TFtn*- 
lawy  8  Oray,  415,  and  8  Gray,  88.^  In  that  case,  the  misrepre- 
sentation relied  on  related  to  the  amount  of  incumbrances  on  die 
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property,  and  affected  only  title  of  the  party  insured.  The 
covenant  at  the  end  of  the  applics^tion  did  not  extend  to  repre- 
sentations concerning  the  title,  bat  only  to  those  affecting  the 
condition,  situation,  value,  and  risk  of  the  property ;  "  the  amount 
of  incumbrances  could  hardly  be  material  to  the  risk,  and  the 
by-laws  expressly  provided  that  the  policy  should  be  void  unless 
the  true  title  ot  the  assured  was  expressed  in  the  application. 
The  assured  in  that  case,  therefore,  were  prc^rly  held  to  the 
strict  truth  of  the  statements  as  to  the  amount  of  incumbrances. 

The  construction  put  on  the  eighth  interrogatory  by  the  court 
was  incorrect.  If  interpreted  literally  and  according  to  the  punc- 
tuation, as  printed  in  the  application,  it  would  include  only 

woollen  rags,"  and  not  those  made  of  cotton.  But  if  the  latter 
are  comprehended  within  the  fair  scope  of  the  question,  we  think 
it  can  extend  only  to  those  which,  from  their  nature  or  condition, 
are  easily  inflammable,  and  for  that  reason  classed  with  cotton 
and  woollen  waste."  Clean  white  rags  would  not  come  within 
this  description.  This  view  is  confirmed  by  the  twenty-eighth 
article  of  the  defendants'  by-laws,  annexed  to  the  policy,  in  which 
it  is  provided  that  ^  no  building  in  which  cotton  or  woollen  waste 
or  oily  rags  are  allowed  to  remain  over  night  shall  be  insured  by 
this  company."  We  think  it  reasonable  to  infer  that  the  eighth 
interrogatory  was  put  with  special  reference  to  this  clause  in  the 
by-laws,  and  that  it  is  to  be  construed  in  connection  vrith  it  as 
including  only  "  oily  rags." 

It  follows,  that  it  was  competent  for  the  plaintiff  to  show  that 
dean  white  rags  commonly  formed  part  of  the  stock  of  country 
stores,  and  that  in  this  respect  he  had  complied  with  the  states 
ment  made  in  answer  to  the  ninth  interrogatory,  by  which  his 
stock  was  described  as  being  that  which  was  usually  kept  in  a 
country  store.  Exceptions  sttstained. 


Eddy  Street  Iron  PotrNDRY  vs.  Hahpden  Insurance  Co.' 
(Circuit  Court  of  United  States,  Rhode  Island,  June  Term,  1859.) 
Warrantff, 

WheD  a  policy  of  insimoce  eonUini  a  clause  declaring  that  the  application  forms  part  of 
the  policy,  it  thereby  becomes  part  of  the  contract,  and  the  material  statements  in  the 
answers  of  the  applicant  are  thereby  changed  from  representations  to  warranties. 

A  warranty  is  a  stipolation  forming  part  of  the  contract,  and  is  constmed  as  a  condition. 

Warranties,  onlees  strictly  complied  with,  will  hivalidate  the  policy  whether  or  not  they  are 
material  to  the  risk. 

1 1  CUff.  300. 
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Where  propertj  described  as  contained  in  a  certain  building  was  insored,  that  deioiiptaon, 
being  made  part  of  the  contract,  is  material,  and  the  insured  cannot  recover  for  the  loss 
by  fire  of  such  property  while  in  ^he  building  other  than  the  one  just  described. 


First  Baptist  Church  va.  Brooklyn  Fire  Insurance  Co,^ 

(Court  of  Appeals,  New  Yoiic,  June,  1859.) 
Statute  of  Frauds.  —  Verbal  CkmtraeU. 

The  declaration  alleged  an  agreement  to  renew  a  policy  of  insurance  from  year  to  yetr  in 
consideration  of  an  annual  premium:  Held^  that  such  agreement  need  not  be  in  writing. 

A  verbal  contract  to  insure  at  common  law  is  valid  ;  and  heldy  that  there  was  nothing  in 
the  defendants'  charter  forbidding  such  contracts;  the  tenth  section  of  the  charter  (which 
was  principally  relied  on)  merely  declaring  that  the  contracts  of  the  corporation,  without 
the  corporate  seal,  if  signed  by  the  president  and  countersigned  by  the  secretary,  should 
be  binding.  Nor  was  it  otherwise  by  reason  of  the  fact  that  in  the  body  of  the  policy  it 
was  declared  that  the  insurance  might  be  continued  for  snch  further  time  aa  should  be 
agreed  upon  provided  the  premium  therefor  was  paid  and  indorsed  on  the  policy,  era 
receipt  given  for  the  same.'* 

The  case  is  stated  in  the  opinion, 

CoMSTOCK.  J.  The  alleged  agreement  on  which  the  soit  is 
founded  was  to  renew  a  policy  of  insurance  from  year  to  year  in 
consideration  of  a  premium  to  be  annually  paid,  either  party  be- 
ing at  liberty  to  give  notice  at  any  time  ^t  the  arrangement 
would  not  be  continued.  Such  an  agreement,  although  not  in 
writing,  is  not  void  by  the  statute  of  frauds,  on  the  ground  tiiat 
"  by  its  terms  it  is  not  to  be  performed  within  one  year  from  the 
making  thereof."  2  R.  S.  136,  §  2.  It  is  not  the  meaning  of 
the  statute  that  the  contract  must  be  performed  within  a  year. 
If  it  can  be  so  performed  consistently  with  the  language  in  which 
the  parties  have  expressed  themselves,  —  in  other  words,  if  the 
obligation  of  the  contract  is  not  by  its  very  terms,  or  necessary 
construction,  to  endure  for  a  longer  period  than  one  year, — it 
is  a  valid  agreement,  although  it  may  be  capable  of  an  indefinite 
continuance.  An  agreement,  which  either  party  can  terminate 
at  any  time  by  a  notice  to  the  other,  may  be  binding  so  long  as 
the  notice  is  not  given,  but  it  is  not  within  the  language  or  policy 
of  the  statute.  Plimpton  v.  Curt%%%^  15  Wend.  886  ;  Moore  v. 
Fox,  10  John.  244  ;  Fenton  v.  Embler,  8  Burr.  1278 ;  2  Parsons 
on  Con.  816,  and  note. 

Aside  from  the  objection  just  considered,  contracts  of  insurance, 
whether  executory  or  importing  a  present  risk,  are  not  required 
by  any  statute  to  be  in  writing ;  and  we  are  therefore  next  to 

1  19  N.  Y.  305. 
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inquire  whether,  if  made  by  parol,  they  are  valid  upon  general 
principles  of  law.  A  policy  of  insurance  is  a  mercantile  contract, 
having  its  origin  in,  and  deriving  its  incidents  from,  the  usages 
and  laws  of  commercial  nations.  In  many  of  the  countries  of 
Europe  the  contract  is  required  to  be  in  writing  by  positive  ordi- 
nances, which  set  forth  minutely  the  circumstances  and  the  stipu- 
lations which  it  ought  to  express.  1  Duer  on  Ins.  61.  The 
same  is  true  of  marine  insurances  in  Great  Britain,  a  written 
policy  being  required  by  the  stamp  act.  86  Gteorge  8,  ch.  68. 
Such  is  also,  undoubtedly,  the  usage  in  this  country  ;  and  indeed 
the  very  term  "  policy  "  imports  that  the  party  insured  holds  a 
mitten  instrument  to  which  that  name  has  been  given.  It  seems, 
however,  that  even  in  the  continental  countries  of  Europe,  where 
formal  policies  are  required  by  the  codes  of  public  law,  unwritten 
agreements  to  insure  will,  in  some  circumstances,  be  executed 
by  the  courts  of  justice.  8  Boulay  du  Paty,  246  ;  2  Valin,  20 ; 
Pothier,  Traits  du  Contrat  d' Assurance,  n.  96,  9T.  In  this 
^te  we  have  no  positive  law  on  the  subject.  The  contract,  as  I 
have  said,  had  its  origin  in  mercantile  law  and  usage.  It  has, 
however,  become  so  thoroughly  incorporated  into  our  municipal 
system  that  a  distinction  which  denies  the  power  and  capacity  of 
entering  into  agreements  in  the  nature  of  insurances,  except  in 
particular  modes  and  forms,  rests  upon  no  foundation.  The  com- 
mon law,  with  certain  exceptions,  having  regard  to  age,  mental 
soundness,  4c.,  concedes  to  every  peiTOn  the  general  capacity  of 
entering  into  contracts.  This  capacity  relates  to  all  subjects  alike 
concerning  which  contracts  may  be  lawfully  made,  and  it  exists 
under  no  restraints  in  the  mode  of  contracting,  except  those  which 
are  imposed  by  legislative  authority.  There  is  nothing  in  the 
nature  of  insurance  which  requires  written  evidence  of  the  con- 
tract. To  deny,  therefore,  that  parol  agreements  to  insure  are 
valid,  would  be  simply  to  affirm  the  incapacity  of  parties  to  con- 
tract where  no  such  incapacity  exists,  according  to  any  known 
rule  of  reason  or  of  law.  The  supreme  court  of  the  United 
States,  in  a  recent  case  in  which  the  question  directly  arose,  has 
determined  that  a  parol  agreement  to  make  and  deliver  a  policy 
of  insurance  need  not  be  in  writing.  Commercial  Mut.  Marine 
Ins.  Co.  V.  The  Union  Mut.  Ins.  Co.  19  How.  818.  We  do 
Bot  hesitate  to  adopt  that  conclusion,  and  it  follows  that  the  ob- 
jection made  at  the  trial  to  the  agreement  offered  to  be  proved, 
80  far  as  it  rests  upon  this  ground,  cannot  be  maintained. 
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We  come,  then,  to  the  question,  whether  the  alleged  parol 
agreement  in  this  case  was  void  by  reason  of  any  restraints  con- 
tained in  the  charter  of  the  defendants  as  a  corporation.  The 
defendants  werfe  chartered  by  an  act  of  the  legislature  passed  in 
1824.  Laws  of  1824,  ch.  166,  p.  175.  The  first  section  of  the 
act  declares  that  the  company  shall  be  in  law  capable  [amongst 
other  things]  of  contracting  and  being  contracted  with  relative 
to  the  funds  of  the  said  corporation  and  the  business  and  purposes 
for  which  the  said  corporation  is  hereby  created  as  hereinafter 
declared."  The  second  section  declares  that  the  corporation 
hereby  created  is  so  created  for  the  purposes  aforesaid,  and  shall 
have  power  and  authority  to  make  contracts  of  insurance  with 
any  person  or  persons,  body  politic,  or  corporate,  against  loss, 
&c.,  for  time  or  times,  and  for  such  premium  or  consideration, 
and  under  such  modifications  or  restrictions,  as  may  be  agreed  on 
between  the  said  corporation  and  the  person  or  persons  agreeing 
with  them  for  such  insurance."  The  tenth  section  declares  that 
the  polices  of  insurance,  and  other  contracts  founded  thereon, 
thereafter  to  be  made  or  entered  into  by  the  said  corporati<m, 
though  not  under  seal,  if  subscribed  by  the  president  •  .  •  • 
and  countersigned  by  the  secretary,  shall  be  binding  and  obliga- 
tory upon  the  said  corporation,  and  shall  have  the  like  force  and 
effect  to  all  intents  and  purposes,  as  if  the  seal  of  the  said  corpo- 
ration had  been  or  was  afl^ed  thereto." 

The  argument  on  behalf  of  the  defendants  is,  that  their  char^ 
ter,  being  the  enabling  act  which  alone  authorized  them  to  con- 
tract at  all,  and  the  tenth  section  having  specified  the  mode  of 
making  contracts  of  insurance,  all  other  modes  and  forms  ci 
making  or  agreeing  to  make  insurance  are  necessarily  excluded, 
and  hence,  that  the  parol  agreement  allied  to  have  been  en- 
tered into  with  the  plaintiffs  was  unauthorized  and  void. 

It  needs  no  argument  or  authority  to  prove  that  corporations 
must  act  within  the  powers  conferred  by  the  organic  laws  under 
which  they  are  created.  It  may  also,  for  the  present  purpose, 
be  conced^  that  they  can  disaffirm  the  most  solemn  and  meri- 
torious engagements  entered  into  by  them  in  excess  of  dioee 
powers.  These  rules  are  not  inconsistent  with  another,  which  is, 
that  corporations,  aloilg  with  the  express  and  substantive  powers 
conferred  by  their  charters,  take  by  implication  all  the  reasona- 
ble modes  of  execution  which  a  natural  person  may  adopt  in  the 
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exercise  of  similar  powers.  The  business  of  insurance,  for  ex- 
ample, is  not,  in  its  nature,  a  corporate  franchise.  Any  person 
may  engage  in  it,  unless  forbidden  by  law ;  and  his  contracts 
of  that  nature,  whether  by  parol  or  in  writing,  as  we  have  seen, 
will  be  valid.  So  when  a  general  authority  to  engage  in  that 
business  is  given  to  a  corporation  in  express  terms,  and  there  are 
no  special  restraints  in  its  charter,  it  takes  the  power,  as  a  natu- 
ral person  enjoys  it,  with  all  its  incidents  and  accessories.  It 
may  bind  itself  in  any  mode  and  form  of  obligation  which  is  not 
forbidden.  If  a  private  person  can  agree  by  parol  to  make  in 
surance,  so  can  a  corporate  body,  unless  the  power  of  thus  con 
tracting  is  plainly  denied  by  its  organic  law.  That  the  use  of 
the  corporate  seal  to  attest  its  contracts  is  unnecessary,  has  long 
been  settled. 

Referring  now  to  the  charter  of  the  defendants,  we  find,  in  the 
provisions  above  set  forth,^an  authority  to  make  contracts  of  in- 
surance conferred  in  the  most  general  terms.  Unless  the  power 
thus  given  is  specially  restrained  in  the  tenth  section,  it  can  be 
executed  in  any  manner  and  form  which  the  corporation  may 
approve,  and  by  any  agents  whom  it  may  authorize  to  contract 
in  its  name.  The  power  is  to  make  contracts  of  insurance." 
These  may  be  in  writing  or  by  parol.  They  may  be  in  the  form 
of  undertaking,  which  imports  a  present  risk  completely  assumed, 
or  they  may  be  executory,  for  the  delivery  of  a  policy  or  a  re- 
newal of  a  policy  at  a  future  day. 

Does,  then,  the  tenth  section  abridge  the  powers  thus  given, 
and  confine  the  corporation  to  a  particular  mode  of  action,  as 
well  as  to  action  through  particular  agents  ?  We  are  clearly  of 
opinion  that  it  does  not.  This  provision  of  the  charter  merely 
declares  that  the  contracts  of  the  corporation,  without  the  cor- 
porate seal,  and  if  signed  and  countersigned  by  the  president  and 
secretary,  shall  be  valid  and  obligatory.  Now,  corporations  al- 
ways and  of  necessity  act  by  agents ;  and,  in  granting  their  char- 
ters, it  is  a  practice  eminently  convenient  and  proper,  and,  more- 
over, a  very  usual  one,  to  specify  the  mode  in  which,  and  the 
agent  or  agents  by  whom,  their  contracts  may  be  executed  so 
as  to  bind  the  artificial  body.  Such  a  specification  forecloses  all 
question  and  doubt,  and  relieves  the  parties  with  whom  contracts 
are  thus  executed  from  the  burden  of  proving  that  the  agents 
with  whom  they  deal  have  acted  by  due  authority.    Buckley  v. 
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The  Derby  FiBhing  Co.  2  Conn.  252 ;  Safford  v.  Wykoff,  4  Hill, 
446,  447,  per  Walworth,  Chancellor ;  Barnes  v.  Ontario  Bank^ 
19  N.  T.  152.  Such  specifications  do  not  subtract  anything 
from  the  general  powers  which  corporate  bodies  take  under  their 
charters.  Within  those  powers,  they  may  contract  in  other 
modes ;  and  all  the  authority  which  they  possess  they  may  del- 
egate to  other  agents.  That  the  legislature  may  restrict  them  in 
these  respects  is  not  denied ;  but  restrictions  of  such  a  nature  are 
founded  in  no  policy,  and  they  are  rarely,  if  ever,  imposed.  They 
clearly  are  not  contained  in  die  charter  under  consideration. 

It  is  further  contended,  that  proof  of  the  alleged  agreement 
was  inadmissible,  on  the  ground  that  it  was  opposed  to  the  stip- 
ulations for  renewal  contained  in  the  written  policy  originally 
delivered,  and  would  be  in  contradiction  of  the  terms  of  that 
instrument.  In  the  body  of  the  policy  it  was  declared  that  the 
insurance  (the  risk  not  being  changed)  might  be  continued  for 
such  further  term  as  should  be  agreed  on,  ^  provided  the  pre- 
mium therefor  was  paid  and  indorsed  on  the  policy,  or  a  receipt 
given  for  the  same ;  "  and  in  the  conditions  annexed  and  fuming 
a  part  of  the  contract,  it  was  set  forth  that  no  insurance,  whether 
original  or  continued,  should  be  considered  as  binding  until  the 
actual  payment  of  the  premium.  These  clauses  of  the  contract 
cannot  have  the  controlling  influence  which  is  claimed  for  them. 
A  provision  in  a  policy  already  executed  and  delivered  so  as  to 
bind  the  company,  declaratory  of  a  condition  that  premiums 
must  be  paid  in  advance,  manifestly  has  no  effect  except  to  im- 
part convenient  information  to  persons  who  may  wish  to  be  in- 
sured. As  such  a  provision  in  the  policy  in  question  could  have 
no  effect  upon  the  delivered  and  perfect  contract  in  which  it  was 
contained,  so  it  could  have  none  to  prevent  the  same  parties  from 
making  such  future  contract  as  they  pleased.  In  any  subsequent 
agreement  for  a  renewal  or  continuation  of  the  risk,  it  was  com- 
petent for  the  parties  to  contract  by  parol,  and  to  waive  the  pay- 
ment in  cash  of  the  premium,  substituting  therefor  a  promise  to 
pay  on  demand  at  a  future  day.  Proof  of  such  an  agreement 
would  have  no  tendency  to  contradict  or  to  change  the  written 
policy  already  in  force  between  the  parties,  and  which  would  be 
wholly  spent  before  the  new  agreement  could  take  its  place. 
This  is  too  plain  to  require  further  elucidation. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

J^udgrmnt  reversed^  and  new  trial  ordered. 
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Ib  First  Baptist  Churck  t.  BroMpt 
Firt  Ins.  Co,  28  N.  T.  153  (1863),  this 
caM  cftine  before  the  court  of  appeals 
again. 

The  case  now  presented  certain  qnes- 
tkms  as  to  the  effect  of  admitting  eri- 
dence  of  what  was  meant  bj  a  "  perma- 
nent "  pohcf ,  of  an  admission  of  the  sec- 
retary of  the  companj  after  the  fire  that 
the  property  was  insnred,  of  the  agreeing 
to  gire  credit  for  the  premium,  and  of 
the  effect  of  increasing  the  amount  of 
premiom  previously  paid  upon  the  al- 
ready existing  rerbal  contract. 

DsKiOy  C.  J.  This  action  was  brought 
to  reoorer  the  sum  of  $5,000,  alleged  to 
hare  been  insured  by  the  defendants  upon 
the  plaintifls'  church  edifice,  which  was 
consumed  by  fire  in  September,  1848. 
There  was  no  written  contract  of  insur- 
ance existing  at  the  time  the  church  was 
burned ;  but  it  had' been  insured  one  year 
from  July  21,  1845,  by  a  policy  issued  by 
the  defendants  at  that  date,  and  the  in- 
atrament  contained  ^e  usual  clause  that 
the  insurance  might  be  continued  for  such 
further  time  as  should  be  agreed  on,  by 
the  payment  of  the  premium  and  by  haT- 
bg  it  indorsed  thereon,  or  a  receipt  giren 
therefor.  It  had  been  continued  by  a  re- 
newal receipt  for  the  following  year ;  and 
before  any  farther  renewal  the  defend- 
ant! had  mcreased  the  premium  from  $25, 
the  former  amount,  to  $80,  all  but  $5  of 
which  had  been  paid  for  a  renewal  from 
July,  1847,  to  July,  1848.  A  short  credit 
had  been  given  by  the  company  for  the 
payment  of  this  balance,  but  the  plain- 
tHSi*  treasurer  had  forgotten  to  pay  it, 
and  the  renewal  receipts  for  that  year 
had  not  been  delivered ;  and  nothing  had 
*been  done  to  procure  a  renewal  for  the 
following  year,  daring  which  the  loss 
happened;  unless  the  alleged  parol  ar- 
nrngeroent,  upon  which  the  plaintiffs  re- 
lied, effected  such  renewal  To  establish 
such  arrangement  the  plaintift  exammed 
their  treasurer,  A.  N.  Lewis,  who  testified 
to  a  conversation  with  Mr.  EUswordi,  the 
defendants'  president,  who  called  upon 
the  witness  at  his  place  of  business  in  the 

c%  of  Mew  Torky  two  or  three  days 


prior  to  the  21st  of  July,  1846,  when  the 
first  year's  insurance  would  expire.  The 
witness's  account  of  the  interview  is  as  fol- 
lows: '*Mr.  Ellsworth  said,  *  Mr.  Lewis, 
I  suppose  you  know  that  your  policy  wiH 
expire  in  a  day  or  two.'  I  told  him  I 
did ;  that  I  had  intended  calling  at  the 
office  to  pay  the  premium  and  renew  the 
policy.  He  said,  *  My  otject  in  calling  is 
to  ascertain  whether  your  board  of  trustees 
does  not  intend  to  let  this  policy  remain 
with  us  permanently;  to  keep  it  with  our 
company.'  I  told  him  we  did,  decidedly. 
He  said, '  I  hoped  so,  and  supposed  so.' 
I  then  said  I  would  call  at  the  office  and 
would  pay  the  premium.  He  said  he 
wished  I  would  not  give  myself  that  trou- 
ble ;  that  he  would  himself  call  upon  me. 
I  told  him  I  wished  to  be  kept  insured. 
He  said  I  need  give  myself  no  anxiety 
about  the  matter ;  that  I  need  not  call  at 
the  office ;  that  he  would  attend  to  it  him* 
self ;  that  he  would  bring  me  the  renewal 
receipts  himself,  and  would  collect  the 
premium  firom  me.  I  said  very  well; 
we  wish  to  be  kept  insured."  Mr.  Ells- 
worth was  subsequently  examined  on  the 
part  of  the  defendants,  and  denied  that 
at  the  interview  referred  to  he  had  used 
the  language  mentioned  by  Lewis,  which 
imputed  an  arrangement  for  the  indefinite 
continuance  of  the  insurance,  and  his  call- 
ing for  the  premiums  in  future  years. 
This  outline  of  the  case,  with  such  fur- 
ther explanations  as  may  be  given,  will 
enable  me  to  examine  the  merits  of  the 
numerous  exceptions  taken  by  the  de- 
fendants in  the  course  of  the  trial,  most 
of  which  are  now  relied  on  by  the  plain- 
tiffii  to  reverse  the  judgment  which  was 
rendered  on  the  verdict  for  the  defend- 
ants. 

The  plaintiffii'  counsel  inquired  of  the 
witness,  Lewis,  what  was  meant  by  a 
permanent  policy;  and  he  excepted  to  the 
ruling  by  which  the  question  was  rejected. 
Tl^t  phrase  had  not  been  used  in  any 
part  of  the  testimony,  and  if  it  had  been 
it  would  not  have  been  competent  for  the 
witness  to  prove  its  meaning,  as  it  does 
not  appear  to  have  been  a  term  of  art,  or 
one  employed  in  any  particular  business» 
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or  that  the  witness  had  any  qualifications 
for  interpreting  it  which  were  not  equally 
possessed  by  the  judge  and  jury. 

The  testimony  of  A.  G.  Stevens,  who 
was  the  defendants'  secretary  at  the  time 
of  the  transactions  in  question,  who  had 
been  a  witness  on  a  former  trial  of  the 
cause,  was  given  in  evidence  by  the  de- 
fendants, he  having  since  died.  The  fol- 
lowing portion  of  that  testimony  was 
permitted  to  be  read  against  the  objection 
of  the  plaintiflb'  counsel :  "  There  never 
was  any  renewal  of  the  policy  in  question 
from  the  2l8t  of  July,  1848,  application 
for  renewal  thereof,  or  premium  paid.  No 
act  whatever  to  renew  after  July,  1848. 
JHo  demand  of  the  premium  made,  nor  re- 
newal certificate  issued,  or  given,  after 
21 8t  July,  1848,  nor  any  made  out  before 
or  after  that -date  for  the  continuance  of 
the  policy  after  that  time."  The  excep- 
tion is  stated  to  embrace  every  sentence  of 
the  part  extracted.  The  witness,  as  secre- 
tary, had  charge  of  the  company's  oflSce, 
which  was  in  Brooklyn,  and  must  be  sap- 
posed  to  have  had  knowledge  of  all  the 
books  and  papers  kept  there  which  related 
to  the  alleged  insurance.  He  must  also 
be  assumed  to  have  spoken  only  of  facts 
within  his  own  knowledge ;  for  it  would 
be  unre^nable  to  suppose  that  his  de- 
nial was  meant  to  embrace  facts  which 
were  alleged  to  have  taken  place  between 
the  president  and  Mr.  Lewis,  in  New  York. 
No  ground  for  the  objection  is  stated. 
Lewis  had  testified  to  an  interview  with 
Stevens  tit  his  office,  in  Brooklyn,  in  1847, 
in  which  he  stated  that  the  latter  had 
given  him  time  for  the  payment  of  the 
five  dollars  wanting  to  complete  the  pay- 
ment for  that  year ;  but  it  had  not  been, 
as  I  perceive,  contended  that  an  agree- 
ment for  a  continuing  insurance  had  been 
made  with  him.  It  was  natural  that  the 
defendants  should  wish  to  put  at  rest  any 
inference  that  anything  in  the  office,  or 
within  the  knowledge  of  the  secretary, 
tended  to  establish  the  alleged  agreement 
Strictly,  the  evidence  was  unnecessary 
and  immaterial  If  the  objection  had 
been  put  on  that  ground,  it  is  to  be  pre- 
sumed that  it  would  have  been  excluded. 


Immaterial  evidence  sometimes  has  a 
tendency  to  prejudice  the  party  againsl 
whom  it  is  given,  but  I  can  see  nothing  in 
this  evidence  which  could  possibly  have 
had  that  effect.  If  the  plaintiffs  did  not 
rely  upon  anything  in  the  ofike,  or  within 
the  knowledge  of  Stevens — and  I  think 
they  did  not  —  the  positive  proof  of  the 
absence  of  any  such  facts  could  not  pr^ 
udice  them.  If,  on  the  contrary,  thejr  did 
insist  upon  such  facts,  inferentially  or 
otherwise,  it  was  proper  to  disprove  th^ 
evidence. 

The  defendants'  coimsel  was  also  al- 
lowed to  read  a  part  of  Mr.  Stevens's  dep- 
psition,  in  which  he  stated  that  the  pres> 
ident  had  never  reported  to  him  the  ex- 
istence of  such  an  arrangement  as  the 
plaintiffs  attempted  to  prove,  and  that  he 
had  never  heard  of  any  renewal  or  agree- 
ment to  renew  the  policy  alter  July,  1848. 
The  excq>tion,  based* upon  this  rulmg, 
does  not  specify  any  grounds.  It  falls, 
for  the  most  part,  within  the  same  reason 
which  has  been  given  for  disallowing  the 
last  exception.  It  may  be  added,  that  the 
court  will  so  hj  take  notice  of  the  usual 
course  of  business  as  to  assume  that  the 
office  of  an  insurance  company  would  con- 
tain a  minute  of  all  actual  contracts  of 
insurance,  whether  made  at  the  office,  or 
by  its  officers  outside  of  the  office.  Be> 
sides,  the  books  and  registers  of  the  office, 
for  the  time  to  which  the  controversy  re- 
lates, were  afterwards  given  in  evidence, 
without  objection,  and  they  confirmed 
what  the  secretary  had  sworn  to. 

A  portion  of  Mr.  Stevens's  former  testi- 
mony was  to  this  efiect:  that  the  com- 
pany's insurances  were  from  year  to  year, 
and  they  were  not  permanent  as  to  time; 
but  he,  the  secretary,  had  individually 
made  arrangements  with  several  pcTMOS, 
whom  he  named,  that  he  would  make  out 
their  renewal  receipts  when  they  were 
due,  and  would  call  upon  them  for  the 
premium ;  and  in  such  cases  he  took  the 
receipts  to  them,  and  got  the  money  with- 
in a  week  or  a  month  afterwards ;  that  in 
some  instances  he  had  left  receipts  with- 
out receiving  the  premium;  and  that 
there  were  some  snch  cases  existing  at  the 
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time  of  the  fire  in  question.  The  plain- 
tiff' counsel  wished  to  give  this  portion 
of  the  testinoonj  in  evidence,  but  it  was 
excluded  on  the  defendants'  objection, 
and  the  plaintiff  excepted.  If  the  objeo- 
tion  depended  npon  the  view  of  the  wit^ 
ness,  that  the  cases  he  spoke  of  were 
formal  transactions,  and  did  not  affect 
the  company,  I  should  think  the  ruling 
etroneous.  But  the  testimony  was  objec- 
tionable for  a  different  reason.  Evidence 
of  such  a  loose  practice  by  the  secretary 
with  the  persons  named  did  not  really 
tend  to  show  that  the  president  had  made 
the  arrangement  claimed  with  the  plain- 
tifEs*  treasurer.  It  was  not  material,  upon 
the  question  of  the  authority  of  the  presi- 
dent, to  make  such  an  arrangement,  for 
his  power  to  do  all  that  he  had  under- 
taken to  do  was  expressly  conceded.  The 
only  agreement  which  could  be  deduced 
from  the  testimony,  if  it  had  been  re- 
ceived, would  have  been,  that  as  the  sec- 
retary was  found  making  such  informal 
arrangements,  it  was  quite  probable  that 
the  president  had  made  the  one  claimed 
with  the  plaii^tiffs,  though  he  denied  it. 
This  would  not  be  either  a  logical  or  a 
legal  deduction. 

The  only  answer  that  Mr.  Beers,  the 
defendants'  witness,  gave  to  the  question 
(which  was  allowed  against  the  plaintifis' 
objection),  as  to  how  often  the  plaintiflb' 
policy  had  been  renewed,  was,  that  it  had 
been  renewed  twice, — in  1846  and  1847. 
The  plaintifis  had  claimed  that  such  re- 
newals had  been  made ;  and  so  far  as  the 
matter  was  material,  the  answer  was 
vorable  to  the  plaintiffii. 

The  plaintiffs'  counsel  proposed  to 
prove  by  Bir.  Beers  that  it  was  the  usage 
of  the  company  to  send  notices  of  the  ex- 
piration of  policies,  even  where  there  were 
agreements  for  permanent  insurance,  and 
the  evidence  was  excluded.  It  had  been 
proved  without  contradiction  that  a  notice 
was  sent  to  the  plaintiffii' treasurer,  in  an- 
ticipation of  the  expiration  of  the  renewal 
for  the  year  terminating  J nly ,  1 848.  This 
did  not  prove,  or  tend  to  prove,  that  it 
was  or  was  not  a  permanent  policy  in  the 
sense  in  which  that  term  was  used  in  the 
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question,  and  I  do  not  perceive  that  the 
usage  suggested  would  have  had  any  just 
inflaence  upon  the  question.  It  was  es- 
tablished that,  so  far  as  the  office  of  the 
company  from  which  the  notices  were  is- 
sued was  concerned,  the  insurance  upon 
the  church  had  not  any  other  character 
than  the  ordinary  policies,  renewable  from 
year  to  year  by  payment  of  premium  and 
renewal  receipts.  The  giving  of  the  notice 
just  before  the  commencement  of  the  year 
during  which  the  fire  happened,  was  in 
conformity  with  the  state  of  things  ap- 
pearing in  the  office,  and  the  practice  of 
the  company.  It  was  not  material  what 
would  have  been  done  if  another  state  of 
things  had  existed  there. 

The  fire  occurred  on  a  Sunday  morn- 
ing. The  following  Monday  rooming 
Mr.  Sandford,  a  trustee  of  the  church, 
and  Mr.  Lewis,  the  treasurer,  went  to 
the  company's  office  and  had  a  conversa- 
tion with  Mr.  Stevens,  the  secretary. 
The  plaintiffs'  counsel  wished  to  prove 
that  he  admitted  on  that  occasion  that 
the  church  was  under  insurance  by  the 
defendants  at  the  time  it  was  burned. 
Mr.  Sandford  had  been  examined  on  a 
former  trial  and  had  given  testimony  as 
to  what  took  place  at  that  interview,  and 
had  since  died.  According  to  this  testi- 
mony, which  the  plaintifis  wished  to  read, 
Lewis  said  to  Stevens,  "I  understand 
that  you  reject  the  policy  on  our  house." 
Stevens  answered,  "We  do  not  reject 
our  policies."  Something  more  was  said 
which  the  witness  stated  he  paid  little 
attention  to.  The  plaintiffs'  counsel  pro- 
posed to  give  this  former  testimony  in 
evidence,  but  it  was  excluded  on  the  de- 
fendants' objection.  It  would  be  a  suffi- 
cient answer  to  the  exception  to  this  rul- 
ing, that  the  evidence  did  not  amount  to 
an  admission  of  an  insurance.  It  was 
rather  a  denial  that  any  policy  existed.  It 
was  excluded,  however,  apparently  on  the 
ground  of  irrelevancy.  But  the  plaintifis 
thereupon  recalled  Lewis,  and  broadly  of- 
fered to  prove  by  him  that "  Mr.  Stevens, 
the  secretary  of  the  company,  acknowl- 
edged [on  that  occasion]  to  him  and  Mr. 
Sandford,  at  the  office  of  the  company. 
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that  the  church  was  insared  at  time  of 
the  fire."  It  appeared  that  Stevens's  at- 
tention had  been  called  to  that  intenriew 
on  the  former  trial,  and  he  had  sworn, 
in  efieet,  that  so  far  from  admitting  an 
insnrance,  he  had  stated  that  the  church 
\had  not  been  insured  since  July  then  last 
past.  The  judge  excluded  the  testimony 
offered  to  be  given  hy  Lewis,  and  an  ex- 
ception was  taken,  which  presents  a  closer 
question  than  any  of  the  preceding  ex- 
ceptions. As  principal  evidence  it  was 
incompetent,  being  the  declaration  of  a 
third  person,  who,  though  an  agent  of 
the  defendants,  was  not  then  engaged  in 
the  performance  of  an  act  relating  to 
his  agency,  so  as  to  bring  the  case  within 
the  rule  which  allows  the  declarations  of 
an  agent  as  part  of  the  res  gestae.  It  was 
not  competent  for  the  purpose  of  disprov- 
ing Stevens's  denial  of  the  alleged  admis- 
sion, for  an  issue  cannot  be  raised  upon 
an  answer  to  a  question  put  to  affect  a 
witness's  credibility.  The  only  question 
is,  whether  it  was  not  competent  as  a 
contradiction  of  bis  testimony  in  which 
he  said  that  there  was  no  insurance. 
There  is  no  doubt  but  that  if  a  witness 
testify  to  the  existence  of  a  material  fact 
within  the  issue,  the  opposite  party  may 
show  that  he  has,  out  of  court,  made  a 
contradictory  statement  as  to  that  fact, 
with  a  view  to  afiect  his  credit.  Palchin 
V.  The  Astor  Mutual  Ins.  Co.  S  Kern.  268. 
His  attention  must  first  be  called  to  the 
alleged  conversation,  which  was  suffi- 
ciently done  in  this  instance.  But  was 
the  testimony  to  which  the  alleged  con- 
tradiction was  offered  material  ?  I  have 
already  said  it  was  not.  It  was  conceded 
upon  the  pleadings  and  throughout  the 
case,  that  there  was  no  written  contract 
of  insurance  for  the  year  in  which  the 
church  was  burnt,  and  it  was  not  pre- 
tended that  there  was  any  verbal  ar- 
rangement made  with  Mr.  Stevens.  The 
only  one  attempted  to  be  established 
arose  out  of  the  conversation  between 
Lewis  and  Ellsworth  in  New  York,  to 
wliich  Stevens  was  not  a  party,  and  of 
which  it  does  iK>t  appear  that  he  had  any 
knowledge.  I  think  this  case  does  not 


therefore  fall  within  the  rule  which  baa 
been  mentioned,  and  that  the  ruling  was 
correct. 

The  remaining  exceptions  relate  to  the 
instructions  to  the  juiy.  The  plaintifb 
desired  them  to  be  charged  positively  that 
the  church  was  insured  for  the  year  end- 
ing in  July,  1848,  which  was  the  year 
prior  to  the  fire.  The  fact  was  not  di- 
rectly material,  though  it  may  have  been 
argumentatively.  The  instruction  giren 
was  that,  if  a  credit  was  given  for  the  fire 
dollars,  the  unpaid  balance  of  the  pre- 
mium, the  policy  attached  for  that  jear. 
Only  $25  of  the  $30  charged  for  the  pre- 
mium had  been  paid.  The  secretaiy 
had,  according  to  the  testimony,  prom- 
ised to  pay  that  balance  in  a  short  tame, 
and  had  fbrgotten  it.  This  amounted  to 
giving  credit  for  that  amount,  and,  if  ^ 
jury  believed  the  evidence,  the  insurance, 
according  to  the  judge,  was  perfect  for 
that  year.  I  think  there  was  no  error 
here. 

The  judge  stated  to  the  jury  in  a  gen- 
eral way  what  was  essential  to  oonstitnte 
a  valid  contract  of  insurance,  namdj, 
that  the  minds  of  the  parties  should  meet 
as  to  the  premises  insured  and  the  risk; 
as  to  the  amount  insured ;  as  to  the  time 
the  risk  should  continue ;  and  as  to  the 
premium.  The  plaintiff  excepted  gen- 
erally, without  indicating  what  part  they 
fotmd  fault  with,  or  that  they  desired 
any  qualification  to  be  stated.  I  think 
the  definition  g^ven  a  very  accurate  one, 
and  that  there  was  no  error  in  laying  it 
down. 

The  judge  charged,  in  effect,  that  the 
verbal  arrangement  relied  on  mnst  be 
tmderstood  as  a  contract  to  reinsure  the 
church  from  year  to  year,  at  the  pre- 
mium charged  in  the  policy  which  was 
running  at  the  time  the  arrangement  was 
made;  and  that  if  a  different  premiom 
was  subsequently  exacted  and  assented 
to,  it  put  an  end  to  the  prior  arrange- 
ment, and  required  a  new  bargain  to 
effect  a  continuing  arrangement.  The 
plaintifis  do  not  contend  that  the  effect 
of  the  arrangement  was  that  the  defend- 
ants should  perpetually  insure  them,  or 
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that  tliej  wovld  throagfa  all  time  be  in- 
Bored  bj  the  defeodanta.  Ab  thej  con- 
seme  it,  and  as  the  reaaonable  inter- 
pretation would  be,  if  the  arrangement 
daimed  was  mmde,  it  was  an  nnderatand- 
ing  that  until  one  of  the  parties  disbented, 
the  contract  should  be  continuous,  and 
the  president  should  call  for  the  premium 
▼hen  he  thought  proper,  after  it  was 
doe.  In  the  president  offered  to 

the  plaintiffs'  treasurer,  at  the  place  of 
business  of  the  latter  in  New  York,  a  re- 
newal receipt  for  the  year  which  would 
end  in  Julj,  1848,  claiming  a  premium 
of  S30  instead  of  $25.  The  treasurer 
declined  to  pay  the  $30,  and  he  swears 
that  the  president  insisted  that  it  was  the 
nine  which  had  been  paid  the  year  be- 
fore, and  that  it  was  not  intended  to 
change  the  amount  It  was  agreed,  as  he 
8aj8,  that  he  should  look  up  the  former 
receipt  and  go  to  the  office  of  the  com- 
pany. This  he  did,  and  the  secretary 
Tefiised  to  renew  at  leas  than  $30,  and 
the  plaintiffs'  treasurer  assented  to  the 
change,  paid  the  $25,  which  was  all  he 
then  had  with  him,  and  promised  to  pay 
the  balance.  The  point  of  the  exceptions 
is,  that  the  arrangement  of  1846  was  for 
a  continuous  insurance,  limited  as  above 
stated,  at  sudi  premium  as  'should  be 
from  time  to  time  charged  by  the  com- 
pany, and  that  a  refusal  by  the  defend- 
ants' officers  to  go  on  at  the  former  rate 
of  premium  and  tiie  exaction  of  a  higher 


rate  did  not  amount  to  a  disaffirmance  of 
the  arrangement,  but  only  to  a  modifier 
tion  of  it.  The  judge's  view  was  that  a 
refusal  by  the  company  to  renew  at  the 
former  premium  put  an  end  to  the  ar- 
rangement. The  question  is  not  ftee 
from  difficulty.  I  am,  however,  led  to 
the  condumon  that  the  arrangement,  if 
one  existed,  such  as  was  sworn  to  by  Mr. 
liowis,  was  an  entire  contract,  embracing 
all  its  provisions,  and  that  one  of  those 
provisions  looked  to  an  insurance  at  the 
then  existing  rate  of  premiuuL  It  is 
dear  that  the,  officers  refosed  to  insure 
any  longer  at  that  rate,  and  that  Lewis, 
representing  the  plaintiffs,  agreed  to  pay 
the  additional  amount  charged  for  the 
year  ending  in  July,  1848;  but  he  never 
did  make  that  payment;  and  he  never 
in  any  way  agreed  that  in  future  years 
he  would  pay  the  increased  premium.  I 
think,  therefore,  that  the  judge  was  right 
in  holding  that  the  change  of  premium 
terminated  the  arrangement  between 
Lewis  and  Ellsworth  nuide  in  1846,  and 
that  it  required  a  new  understanding  to 
enable  the  plaintifis  to  rely  upon  being 
called  upon  on  behalf  of  the  company, 
instead  of  the  usual  method  of  taking 
out  their  renewal  receipts  as  they  were 
needed. 

I  am,  therefore,  in  favor  of  affirming 
the  judgment  of  the  supreme  court. 

Judgment  affirmed. 


Hbnby  p.  Whttbhubst  vs.  Fattbttevillb  Mutual  Insub- 

ANOB  Co.* 

(Supreme  Court,  N<»rth  Carolina,  June  Tem,  1859.) 
NattrdUehnwe,  —  Failure  to  r^Htir.  — *  Oama  proxima. 

WhflM  spedfic  descriptions  of  the  property  are  required  by  the  terms  of  an  insurance  office, 
which  are  referred  to,  and  incorporated  as  part  of  the  conditions  of  the  policy  of  insur- 
ance, keldy  that  the  sappression  of  an  immaterial  fact  does  not  invalidate  the  policy. 

The  ftUnie  of  the  insiired  to  repair  a  defect  in  the  property,  arising  after  the  contract  was 
made,  nnless  he  be  guilty  of  gross  neglect,  does  not  wosk  a  forfdture  of  the  plaintifTs 
right  to  recover  on  the  policy. 

Loaset  arismg  from  bond  fide  efforts  to  extinguish  fire,  such  as  wetting  and  soiling  of  goods 
•ad  Wtiee  by  theft,  eonssquent  on  their  removal,  are  fairly  within  the  contraet  to  inswe 
igiinstfiM. 

1  6  Jones  (N.  Car.),  392. 
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Action  of  covenant  on  three  seyeral  policies  of  insurance 
against  fire,  tried  before  Manly,  J.,  at  a  special  term  (Janoaiy, 
1859),  of  Craven  superior  court. 

The  policies  declared  on  were  admitted  by  the  defendants.  It 
was  therein  covenanted,  th&t  the  company  should,  on  certain 
terms,  mutually  insure  the  property  of  each  of  its  members 
against  fire.  A  part  of  the  covenant  in  each  was  that  a  true  de- 
scription should  be  given  of  the  property  insured  in  an  applica- 
tion filed,  and  that  such  description  should  become  a  part  of  the 
policy.  The  policies  were  effected  upon  "goods  and  merchan- 
dise "  contained  in  a  building  in  the  town  of  New-Berne,  and  in 
the  plaintiff^s  application  for  insurance  a  part  of  the  description 
of  the  building  is  as  follows :  "  36  X  25.  One  chimney,  no  fire- 
places, one  stove.  Pipe  enters  chimney  from  second  floor  ;  ashes 
and  pipe  properly  secured."  It  was  proved  that  the  storehouse 
described  in  the  application  containing  the  goods  took  fire  during 
the  time  stipulated  for  insurance,  but  was  not  entirely  consumed. 
It  was  extinguished  in  about  half  an  hour  after  it  commenced 
burning.  This  was  effected  by  throwing  large  quantities  of  water 
upon  the  burning  storehouse,  both  inside  and  outside  of  the 
building,  part  of  which  fell  upon  the  insured  goods  and  wetted 
and  soiled  them  very  materially.  It  was  proved  that  the  build- 
ing was  in  great  danger  of  being  entirely  destroyed  by  the  fire, 
and  in  order  to  rescue  it,  many  of  the  inhabitants  of  the  town 
assembled  around,  and  used  the  means  stated  for  its  preserva- 
tion, and  that  these  means  were  proper  and  necessary  for  that 
purpose.  It  was  proved,  also,  that  during  the  progress  of  the 
flames  great  tumult  and  disorder  prevailed ;  that  the  goods  were 
removed  out  of  the  house,  —  some  into  the  streets,  and  some  into 
adjacent  buildings,  with  great  haste  and  precipitation,  during 
which  period  they  were  wetted  and  damaged  as  stated  and  some 
of  them  stolen  and  not  recovered.  It  was  also  proved  that  the 
plaintiff  and  his  wife  were  present  at  the  fire,  and  made  every 
exertion  in  the  removal  and  preservation  of  the  goods.  None  of 
the  goods  of  any  value  were  destroyed  by  being  burned.  What 
remained  of  the  goods,  after  the  fire,  were  tskeh  back  into  the 
storehouse  and  kept  for  sale  by  the  plaintiff. 

The  defendant  proved  that  previously  to  the  year  1848  there 
had  been  a  stove-pipe  inserted  into  the  chimney,  mentioned  in  the 
plaintiff's  application,  which  was  removed,  leaving  a  hole  in  the 
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chimney  about  five  or  six  inches  in  diameter,  and  that  upon  the 
removal  of  the  pipe,  this  hole  was  closed  in  the  following  man- 
ner :  the  outer  circumference  thereof  was  enlarged  and  a  piece  of 
sheet  iron  cut  to  fit  tightly  therein,  and  sunk  into  the  brickwork 
of  the  chimney  about  one  inch  and  a  half ;  that  the  iron  was 
pointed  upon  the  edges  to  hold  mortar ;  that  the  hole  in  the  in- 
side was  filled  by  mortar,  the  iron  plate  then  laid  and  embedded 
therein,  and  then  the  front  or  outside  space  filled  also  with  mor- 
tar, to  the  extent  of  an  inch  and  a  half.    There  was  evidence 
that  this  work  was  done  by  an  experienced  and  skilful  mason,  and 
that  the  hole,  when  thus  closed,  was  as  perfectly  secure  as  if  it  had 
been  done  with  brick  and  mortar,  or  any  other  material,  and  that 
the  chimney,  when  thus  repaired,  was  as  secure  as  if  no  hole  had 
been  made  therein.    This  hole  was  not  mentioned  in  the  applica- 
tion filed.    It  was  further  in  evidence  that,  after  the  tumult  had 
subsided,  the  iron  was  discovered  to  be  displaced.    There  was 
evidence  that  the  fire  first  took  place  in  the  room  where  the  hole 
in  the  chimney  was,  while  other  testimony  went  to  show  that  it 
took  place  in  another  part  of  the  building.    There  was  no  evi- 
dence that  there  had  been  any  fire  in  the  stove  or  fireplace  at- 
tached to  the  chimney.   The  court  charged  the  jury  "  that  if  the 
plaintifE,  in  his  said  appUcation,  misrepresented  the  premises  in 
any  material  particular,  or  failed  to  disclose  any  fact  which  would 
increase  the  risk  of  the  defendants,  and  which,  if  made  known, 
wonld  have  tended  to  prevent  them  from  undertaking  the  risk, 
the  policies  would  be  void,  and  the  plaintiff  would  not  be  entitled 
to  recover;  that  it  was  not  unconditionally  necessary  for  the 
plaintiff  to  disclose  the  manner  in  which  the  opening  for  the 
stove-pipe  had  been  closed,  if  it  had  been  secured  safely,  i.  e.  as 
well  as  brick  and  mortar  would  have  secured  it.    The  court  fur- 
ther charged  the  jury,  that  if,  after  the  issuing  the  policies  sued 
on,  there  was  made  any  change  or  alteration  in  the  premises  or 
in  any  part  thereof,  which  tended  to  increase  the  risk,  and  the 
plaintiff  failed  to  communicate  the  same  to  the  defendants,  the 
plaintiff  would  not  be  entitled  to  recover.    The  court  further 
charged  the  jury  that  if  there  was  any  defect  in  any  part  of  the 
premises  arising  from  accident  or  other  cause  after  the  issuing  of 
the  policies  which  the  plaintiff  knew  of,  or  ought  to  have  known 
of,  which  defect  or  imperfection  the  plaintiff  failed  to  repair,  and 
the  fire  took  place  from  his  gross  negligence,  the  plaintiff  would 
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not  be  entitled  to  recover ;  but  such  negligence  must  be  extreme 
and  reckless.  The  court  further  charged  the  jury,  upon  the  quea- 
tion  of  damages,  that  if  it  was  necessary  to  throw  water  on  the 
fire  to  extinguish  it,  and  the  goods  in  the  store  were  thereby  wet 
and  soiled,  the  damage  thus  done  was  covered  by  the  polidesyand 
the  plaintifiE  was  entitled  to  recover  for  the  same ;  and  that  if  the 
storehouse  was  in  imminent  danger  of  being  burnt,  and  the  gooda 
were  removed  therefrom  for  the  purpose  of  preventing  their  de- 
struction by  the  fire,  and  in  so  doing,  and  in  consequence  of  such 
removal,  the  goods  were  injured  or  soiled  and  a  portion  of  them 
stolen,  the  plaintiff  would  be  entitled  to  recover  damages  to  the 
extent  of  the  loss  which  he  thereby  sustained.  The  defendant 
excepted. 

Verdict  for  the  plaintiff.    Judgment.  AppeaL 

Peabsok,  C.  J.  1st.  It  is  to  be  assumed  from  the  verdict 
that  the  hole^  which  had  several  years  before  been  made  in  the 
chimney  for  the  stove-pipe,  "  had  been  secured  safely,  i.  e.  as  well 
as  brick  and  mortar  would  have  secured  it.^'  The  fact  that  the 
hole  had  been  made  was  therefore  immaterial,  and  the  plaintiff 
was  not  required  to  disclose  it. 

2d.  We  concur  with  his  honor  in  the  opinion  that  the  insured 
does  not  forfeit  the  benefit  of  the  policy  by  failing  to  repair  any 
defect  arising  <{fter  the  policy  issued,  unless  he  is  guilty  of  gross 
n^lect  in  respect  thereto.  But  we  can  see  no  evidence  upon 
which  the  question  was  presented.  The  fact,  that  after  the  fire 
was  extinguished  the  piece  of  sheet  iron  "  was  discovered  to  be 
displaced,  certainly  did  not  establish  negligence,  in  the  absence  of 
proof  that  it  had  been  displaced  before  the  fire.  Indeed,  the 
probability  is,  if  conjecture  may  be  resorted  to,  that  it  was 
knocked  out  during  the  tumult  and  confusion  caused  by  the 
efforts  to  extinguish  the  fire  and  remove  the  goods. 

3d.  We  also  concur  in  the  view  taken  as  to  the  measure  of 
damages.  Throwing  the  water  and  removing  the  goods  were 
acts  done  for  the  purpose  of  saving  them,  and  the  injury  caused 
by  the  goods  being  thereby  wet  smd  soiled  certainly  constituted 
a  part  of  the  damage ;  and  we  think  the  value  of  the  goods  that 
were  stolen  falls  under  the  same  principle,  being  a  loss  inddent 
to  the  attempt  to  save  them.  For  whose  benefit  was  the  attempt 
made  ?  For  that  of  the  defendants ;  and  as  the  goods  that  were 
saved  were  allowed  in  mitigation  of  the  damages,  the  objection 
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that  the  portion  of  them  that  were  lost  oaght  not  to  be  paid  for, 
is  made  with  an  ill  grace.  Had  the  plaintiff  and  his  wife,  in- 
stead of  exerting  themselyes  in  removing  the  goods,  and  putting 
them  back,  as  soon  as  the  danger  was  over,  stood  listlessly  by  and 
permitted  them  to  be  burnt  up,  they  would  have  been  obnoxious 
to  the  charge  of  gross  negligence.  Underwriters  are  liable  when 
the  fire  is  the  act  of  an  incendiary,  and,  a  fortiori^  are  they  lia- 
ble for  the  depredations  of  thieves,  who  avail  themselves  of  the 
exposure  which  is  unavoidable  on  such  occasions,  and  which  is  in- 
cident to  the  attempt  to  save  the  goods  for  their  benefit. 

Mr.  Bryan  cited  no  authority  for  the  position  that  a  member 
of  a  mutual  insurance  company  had  not  the  same  rights  under  his 
policy  that  a  third  person  has  against  an  independent  under^ 
writer.    We  can  see  no  principle  upon  which  to  base  the  distino- 


HiCKET  vs.  Anchor  Assubancb  Co.^   (Queen^s  Bench,  Upper 
Canada,  Trinity  Term,  1869.)    Limitation  Clause,  — Pleading. 

Dedantloii  on  a  policy  of  inmirance  alleged  to  hsre  been  sealed  and  executed  bj  defend- 
ants. Plea,  tkat  the  policj  was  subject  to  a  condition  that  no  action  should  be  brought 
on  it  except  within  six  months  from  the  lose,  and  that  the  plaintiff  did  not  sue  within 
that  time.  Replication  on  equitable  grounds,  that  when  the  loss  occurred  the  defendants 
had  not  yet  issued  a  policy  to  the  plaintiff,  although  he  had  preriously  effected  the  in- 
surance with  tkem;  that  ahbough  requested  they  refused  to  execute  the  policy  until 
after  the  commencement  of  this  action ;  and  that  in  consequence  of  such  delay  he  was 
prevented  from  suing  within  six  months,  as  he  otherwise  would  have  done.  Htld^  that 
the  replication  was  bad,  as  a  departure  from  the  declaration,  and  as  showing  in  effect 
that  the  pUintHI  was  proceeding  upon  an  equitable  cause  of  action. 

The  defendants  alM>  rejoined,  on  equitable  grounds,  that  long  before  the  expiration  of  six 
months  from  the  fire  the  policy  was  executed  and  ready  for  deliveiy  to  the  plaintiff,  of 
which  he  had  notice,  and  defendants  never  refused  to  execute  nor  withheld  the  same 
from  the  plaintiff.  Hetd^  good. 


Merrttt  vs.  Niagara  District  Mutual  Firb  Insuranob 
Ca*  (Queen's  Bench,  Upper  Canada,  Trinity  Term,  1859.)  Other 
iuwrance.  —  Waiver. 

To  a  declaration  against  a  mutual  insurance  company  on  a  policy  of  insurance  against  fire, 
defendants  pleaded :  1.  That  before  the  granting  of  the  policy  sued  on  the  plaintiff  had 
iasared  with  another  oompaay,  to  which  the  defendants  never  consented,  nor  was  such 
consent  indorsed  on  their  policy.  S.  That  after  the  defendants'  policy  was  granted  the 
plamtiff  effected  an  insurance  with  another  company  without  defendants*  consent,  and 
without  having  such  consent  indorsed  on  their  policy. 

Hie  plaintiff  replied,  on  equitable  grounds,  to  the  first  plea,  that  the  insurance  had  been 
effected  with  the  A.  Co.  which  had  fafled,  and  the  plaintiff  notified  defendants  thereof, 


tion. 


Per  Curiam. 


Judgment  affirmed. 


^  18  Up.  Can.  Q.  B.  43S. 
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and  that  said  policy  would  not  be  renewed,  to  which  defendants  made  no  objectioii,  bat 
afterwards  granted  the  policy  sued  on,  and  received  from  the  plaintiff  the  calls  on  his 
premium  note.  And  to  the  second  plea,  that  the  plaintiff  notified  defendants'  agent  of 
the  insurance  there  mentioned,  so  that  he  might  indorse  defendants'  consent  thereto  on 
their  policy,  or  notify  the  plaintiff  if  defendants  refused  to  do  so,  but  that  they  did 
neither,  and  afterwards  made  the  plaintiff  pay  calls  on  his  note,  ffeld,  on  demarrer, 
replications  bad,  for  the  statute  6  W.  4,  c.  18,  §  22,  avoids  the  policy  under  the  facts 
pieaded,  and  the  condition  could  not  be  waived  by  defendants'  conduct. 


Perkins  vs.  Equitable  Insurance  Co.^  (Supreme  Court, 
New  Brunawick,  Trinity  Term,  1859.)  Proofs  of  Los$.  —  Oertifi" 
cote,  —  Evidence,  —  Mortgage. 

One  of  the  conditions  of  a  poUcy  of  insurance  required  that  all  persons  sustaining  loss 
should  give  notice  to  the  agent  through  whom  insured,  and  within  one  month  after  the 
loss  deliver  in  as  particular  an  account  thereof  as  the  nature  of  the  case  would  admit, 
and,  if  reqtdredf  make  proof  of  the  same  by  their  oath  or  affirmation,  and  by  the  prodoo- 
tion  of  their  books  of  account,  &c.,  and  should,  if  required,  procure  a  certificate  under  the 
hands  of  three  of  the  nearest  householders,  &c.  The  plaintiff  having  sustained  a  loss, 
furnished  an  affidavit  and  certificate  in  the  terms  of  the  condition,  without  being  required 
to  do  so.  In  an  action  on  the  policy,  one  of  the  notices  of  defence  was,  that  the  proof  and 
certificate  required  by  the  condition  were  not  given  by  the  plaintiff  after  the  alleged  loss; 
but  the  defence  on  the  trial  was,  concealment  at  the  time  of  effecting  the  policy.  HtUf 
1.  That  tl^e  affidavit  and  certificate  were  admissible  as  part  of  the  preliminary  proof.  2. 
But  if  not  strictly  admissible,  it  was  immaterial  evidence,  and  therefore  no  ground  for  a 
new  trial. 

The  plaintiff,  in  his  application  to  insure  a  building,  stated  that  it  was  owned  by  himaelf 
and  P.,  and  worked  by  them  as  a  mill.  At  that  time  the  mill  was  in  possession  of  a  ten- 
ant under  a  lease  for  five  years,  was  mortgaged  to  its  full  value,  and  a  line  of  railway  had 
been  laid  out  through  the  land,  for  which  the  plaintiff  claimed  damages,  alleging  that  it 
destroyed  the  mill.  There  being  nothing  in  the  policy  requiring  such  matters  to  be  dis- 
closed, it  was  left  to  the  jury,  and  they  found  that  the  non-disclosure  was  not  materiaL 
Held,  that  these  questions  were  properly  left. 

A  mortgagor  may  insure  to  the  value  of  his  property  without  disclosing  the  incumbrance, 
unless  there  is  a  stipulation  in  the  policy  requiring  it. 

The  agent  of  an  insurance  company  cannot  be  asked,  in  an  action  on  the  policy,  whether  he 
would  have  taken  the  risk  if  certain  facts  had  been  communicated  to  him. 


John  &  Malcolm  Campbell  vs.  jEtna  Insurance  Co.* 
(Supreme  Court,  Nova  Scotia,  Trinity  Term,  1859.)    Other  Insur- 


Where  a  second  insurance  has  been  effected  without  notice,  contrary  to  the  terms  of  the 
policy,  heldf  that  the  plaintifb  cannot  recover  under  the  first  policy. 


Shepheed  v8.  Union  Mutual  Fibe  Insurance  Co.  New 
Hampshire  Savings  Bank  in  Concord  vs.  The  Same.'  (Su- 
preme Court,  New  Hampshire,  July  Term,  1859.)  Assignment,  — 
Action.  —  AUenaHon. — Increase  of  Risk. 

Where  a  policy  of  insurance  is  assigned,  the  action  must  be  brought  in  the  name  of  the 
original  assured,  unless  by  the  assignment  and  the  assent  of  the  company,  agreeably  to 

1  4  Allen,  New  Bnms.  562.  >  Cochran,  31.  *  38  N.  H.  232. 
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ance. 


BiLSOK  v.  Manxjfaotubbes'  I.  Co.  7  Am.  Law  R^.  661.  409 


Aflsigiiiiient  —  Alienation. 


their  charter  and  by-Uws,  the  assignee  becomes  snbetitnted  as  the  member  of  the  com- 
pany. 

Where  a  by-law  provides  that  the  policy  shall  become  void  if  the  premises  are  alienated  by 
sale,  mortgage,  or  otherwise,  unless  certain  things  are  done,  it  was  held  that  a  mere  mort- 
gage was  not  an  alienation,  within  the  meaning  of  the  by-law. 

A  provision  that  if  the  risk  should  be  increased  by  the  acts  of  others,  notice  should  be  given, 
and  an  additional  premium  secured,  was  held  valid.  It  is  a  question  for  the  jury  whether 
a  change  increases  the  risk. 


Patten  vs.  Merchants'  and  Fabhebs'  Mutual  FntB  Insub- 
ANCE  Co.^  (Supreme  Court,  New  Hampshire,  July  Term,  1859.) 
Bicumhrance$.  —  Mtirepresentattan. 

A  representation  made  to  a  mutual  fire  insurance  company  by  the  applicant  for  insurancoi 
in  answer  to  a  direct  inquiry,  that  the  property  is  not  incumbered  by  mortgage  or 
otherwise,  is  a  material  representation  within  the  meaning  of  a  by-law  of  the  company, 
which  declares  that  the  policy  shall  be  void  if  the  application  does  not  contain  a  full  and 
true  exposition  of  the  facts  and  circumstances  relative  to  the  condition,  situation,  and 
risk  of  the  propert}',  so  far  as  they  are  material  to  the  risk,  and  within  the  meaning  of  a 
covenant  inserted  in' the  application  that  it  contains,  such  exposition  ;  and,  if  the  repre- 
soitation  is  false  by  reason  of  the  existence  of  a  mortgage  for  a  substantial  amount  at 
the  time  of  the  application,  and  of  the  issuing  of  the  policy,  the  representation  avoids  the 
policy. 

Louisa  S.  Shotwbll,  plaintiff  and  respondent,  vs.  Jepfebson 
Insurance  Co.*  (Superior  Court,  New  York  City,  July,  1859.) 
Agreement  to  convey. 

An  agreement  to  convey  is  not  a  transfer  or  termination  of  the  interest  of  the  assured," 
either  by  sale  or  gtherwise ;  and  this  too  though  the  payment  is  to  be  made  in  annual 
instalments,  one  of  which  has  before  loss  been  paid,  and  possession  taken  under  the 
agreement.  But  in  such  case  the  insured  cannot  recover  more  than  the  amount  of  the 
unpaid  instalments  and  interest  Nor  does  it  matter  that  after  loss  the  purchase  money 
was  paid  in  full  by  the  conditional  vendee  and  a  deed  of  the  premises  executed  to 
him* 

But  the  conditional  vendee,  for  whose  benefit  the  insuranoe  was  to  be  made,  now  became 
entitled  to  the  sums  recovered,  and  became  virtually  an  equitable  assignee  of  the  same. 
See  King  v.  State  Im,  Co,  amte^  vol.  a,  p.  186,  and  note. 


BiusoN  VS.  Manufaotubebs'  Insubanob  Co.'  (Circuit  Court, 
United  States,  July,  1859.)    Atsignment.  —  Alienation. 

A  mortgagor  effects  a  policy  of  insurance  against  fire,  which  provides  that  the  insurers' 
liability  should  cease  upon  assignment  of  the  policy  without  their  consent;  and  that  it 
should  become  void  in  case  of  the  termination  of  the  interest  of  the  insured  in  the  subject 
of  the  insuranoe.  Subsequently  the  mortgagor  makes  an  assignment  of  aU  his  title  and 
imterett  in  the  policy  to  the  mortgagee  —  in  visual juxtapotition  to  the  policy,  though  with- 
out the  written  consent  of  the  insurers,  and  a  renewal  is  effected  and  premium  therefor 
paid  by  the  mortgagee.  Mortgagor  then  conveys  the  fee  to  the  mortgagee,  ffeld,  that 
the  court  properly  instructed  the  jury  that  if  the  existence  of  the  assignment  was  known 
to  the  assurers,  the  act  of  renewal  included  the  consent  required  by  the  policy.  Heid, 

1  3S  N.  H.  838.  *  5  B<MW.  247.  *  7  Am.  Law  Beg.  661. 
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however,  furthermore,  that  the  astigDmeBt  to  the  mortgagee  011I7  operated  as  an  eqaite- 

ble  transfer  of  the  policy,  and  that  the  approval  of  the  assignment  by  the  inrareia  did 
not  convert  his  contract  into  a  new  one  for  the  independent  insurance  of  the  bmiI- 


The  transfer  of  the  property  to  the  nrortgagee,  so  as  to  diveat  the  mortgagor'a  (the  pbun- 
tiff's)  interest,  has  the  same  efiEect  as  if  the  conveyance  had  been  made  to  some  third  per- 
son other  than  the  mortgagee,  there  being,  in  both  caseSj  a  change  of  interest  in  the  aob- 
ject  of  the  insurance. 


Pbijley  v».  Beacon  Assubancb  Co.^   (Chancery,  Upper  Can- 
ada, S^tember,  1859.)    LimitaHan  Clause.  —  Equity, —  Verbal 

CkmtracU 

A  party  effected  an  insurance,  through  the  agent  of  the  defendants,  by  paying  the  |ne- 
mium  required  by  the  established  rates  of  the  company.  The  agent  gave  the  nsaal  i«- 
oeipt,  and  informed  the  head  office  of  the  insurance  and  payment,  and  was  credited  with 
the  amount.  A  fire  occurred  shortly  afterwards  in  the  insurer's  premises,  and  before 
the  policy  was  issued.  By  a  condition  on  the  policies  of  the  coo^wny,  it  was  pnmdcd 
that  no  suitor  action  against  the  company  should  be  sustained  in  any  court  of  lav  or 
chancery,  unless  commenced  within  six  months  after  loss  or  damage.*'  On  &  bill  filed 
to  recover  the  amount  iA  insurance,  or  to  compel  the  issue  of  a  policy,  it  was  Ae2c/,  that 
courts  of  equity  have  jurisdiction  in  policies  of  insurance. 

EtUy  also,  that  there  was  a  contract  by  the  defendants  to  issue  a  policy  to  the  plaintiff; 
that  the  agent  was  their  agent  to  keep  books,  and  by  his  entries  there  did  so  bind  the 
defendants. 

Hdd^  further,  that  the  limitation  in  the  policy  applies  only  to  cases  where  the  insured  was 
in  possession  of  a  policy,  and  not  to  casee  where  the  company  has  only  issued  a  z«- 


As  to  verbal  contracts  for  iDSorance,  see  Jonu  v.  Prwmcial  Ins.  Co,,  ante,  and 
cited  in  note. 


Edwaed  Denny  vs.  Conway  Stock  and  MuruAii  Fire 
Insurance  Co.* 

(Supreme  Court,  Massachusetts,  September  Term,  1859.) 


A  policy  of  insurance  was  declared  upon  its  face  to  be  "  made  and  accepted  in  reference  to 
tiie  survey  on  file  at  this  office; "  and  was  afterwards  renewed  upon  condition  that  the 
application,  upon  which  said  policy  was  'originally  predicated,  shall  continue  valid  and 
in  full  force.*'  The  policy  had  been  issued  upon  an  application  for  insuranoe  headed 
with  the  name  of  another  insurance  company,  and  signed  by  the  president  of  that  com- 
pany, who  delivered  the  application  to  this  company  and  procured  the  original  policy 
and  the  renewal  of  it ;  but  there  was  no  other  evidence  that  the  application  was  made 
with  the  authority  or  knowledge  of  the  assured.  Held,  that  the  assured  was  not  bonnd 
by  the  statements  in  the  application  as  to  the  precautions  to  be  taken  against  ire;  nor 
by  representations  made  by  such  president,  at  the  time  of  procuring  the  renewal,  as  to 
the  amount  of  other  insurance. 

The  breach  of  a  warranty  on  the  face  of  a  policy  of  insuranoe,  not  alleged  in  the  antww, 
nor  relied  upon  at  the  trial,  cannot  be  taken  advantage  of  at  the  argum^t  before  the 
full  court  upon  the  report  of  the  presiding  judge. 
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Action  of  contbact  upon  a  policy  of  insurance,  numbered 
1262,  for  f5,000,  upon  the  jdaintiff's  woollen  mill  in  Barre,  and 
the  machinery  and  stock  therein.  Upon  the  face  of  the  pcdicy, 
immediately  after  the  description  of  the  property  and  the  propor- 
tion of  insurance  upon  each  kind,  were  these  words :  $25,000 
insured  on  same  elsewhere  in  like  proportions." 

In  the  body  of  the  policy  it  was  agreed  and  declared  that 
this  policy  is  made  and  accepted  in  reference  to  the  survey  on 
file  at  this  office,  and  the  conditions  hereto  annexed,  which  are 
to  be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obiigatioDS  of  the  parties  hereto  in  all  cases  not  herein  otherwise 
specially  provided  for." 

The  fourth  of  said  conditions  provides  as  follows:  ^^Applica- 
tions for  insurance  must  specify  the  construction  and  materials 
of  the  buildings  to  be  insured,  or  containing  the  property  to  be 
insured ;  by  whom  occupied;  whether  as  a  private  dwelling,  or 
how  otherwise ;  its  situation  with  respect  to  contiguous  build- 
ings, and  their  construction  and  materials ;  whether  any  manu- 
factory is  carried  on  within  or  about  it ;  and,  in  case  of  goods 
or  merchandise,  whether  or  not  they  are  of  the  description  de- 
nominated hazardous,  or  extra  hazardous,  or  included  in  the  mem- 
orandum of  special  rates*  And  a  false  description  by  the  in- 
sored,  of  a  building  or  of  its  contents,  or  omitting  to  make 
known  any  fact  or  feature  in  the  risk  which  increases  the  hazard 
<rf  the  same,  or,  in  a  valued  policy,  an  overvaluation  of  the 
same,  shall  render  absolutely  void  a  policy  issuing  upon  such 
description  or  valuation.  And  if  any  survey,  plan,  or  descrip- 
tion of  the  property  herein  insured  is  referred  to  in  this  policy, 
such  survey,  plan,  or  description  shall  be  deemed  and  taken  to 
be  a  warranty  on  the  part  of  the  assured." 

The  original  policy  was  for  one  year  from  the  1st  of  January, 
1855,  and  was  renewed  yearly  upon  condition  that  the  appli- 
cation upon  whidi  said  policy  was  originally  predicated  shall  con- 
tinue valid  and  in  full  force."  The  fire  occurred  in  February, 
1858. 

Answer,  that  the  policy  **  was  made  upon  the  representations 
contained  in  the  application,  a  copy  whereof  is  hereto  annexed, 
and  the  renewal  of  said  policy  was  made  upon  the  said  repre- 
sentations, and  also  upon  the  representations  contained  in  the 
letter,  a  copy  of  which  is  hereto  annexed ;  that  these  represen- 
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tations  were-  made  by  the  plaintiff  and  by  his  agent ;  and  that 
said  representations  were  not  true  in  this,  to  wit,  that  there  were 
no  ladders  such  as  is  described  in  said  application,  nor  any  other 
ladder  affixed  to  said  building  equivalent  to  that  described  as 
aforesaid,  and  there  was  no  watch  kept  in  said  building  such  as 
is  described  in  said  application,  and  thereby  the  said  risk  was 
greatly  increased ;  and  they  say  there  was  no  other  insurance  on 
said  propert}',  whereby  the  defendants  were  deceived  and  misled 
in  respect  to  said  risk." 

The  application  annexed  to  the  answer  was  in  the  usual  form 
of  an  application  for  insurance,  headed,  Manufacturers'  Mutual 
Fire  Insurance  Company.  The  application  of  for  in- 
surance ; "  containing,  among  other  written  answers  to  printed 
interrogatories,  these :  There  is  one  stationary  ladder  from  the 
ground  to  the  roof,  and  another  soon  to  be  erected."  A  watch 
is  kept  constantly  in  the  building;"  and  signed  only  thus:  ^^I 
certify  that  the  above  is  a  correct  survey  of  the  mill  as  made  by 
myself.  Henry  A.  Denny,  Prest.  Nor.  Manufacturers'  Mutual 
Ins.  Co." 

The  letter  annexed  to  the  answer  was  from  said  Denny,  dated 
"  Office  of  the  Mechanics'  Mutual  Fire  Insurance  Company, 
Worcester,  24th  December,  1856,"  and  addressed  to  the  defend- 
ant's secretary,  saying :  "  Do  you  wish  to  renew  policy  No.  1262 
on  the  woollen  mill  of  E.  Denny,  of  Barre,  at  same  rate  ?  I  have 
recently  examined  the  premises.  We  shall  renew  our  policy  at 
the  same  rate.    Whole  amount  of  insurance,  $30,000." 

At  the  trial  before  Metcalf,  J.,  the  defendants  offered  evi- 
dence that  Henry  A.  Denny  applied  to  their  secretary  for  the 
original  insurance,  and  that  they  received  from  said  Denny  tiie 
application  annexed  to  their  answer,  before  the  policy  was  made, 
and  that  the  policy  was  predicated  upon  it ;  that  the  letter  an- 
nexed to  their  answer  was  written  by  Henry  A.  Denny,  on  the 
24th  of  December,  1855,  and  put  on  the  files  of  the  company 
with  the  survey,  and  the  subsequent  renewals  were  predicated 
upon  the  application  and  this  letter ;  and  that  all  the  renewals 
were  obtained  by  the  plaintiffs  through  Henry  A.  Denny.  But 
the  defendants  offered  no  evidence  of  any  authority  to  him  to  act 
as  the  plaintiff's  agent,  except  such  as  might  be  inferred  from  his 
own  acts  and  his  own  statements  to  them. 

They  also  offered  evidence  that  there  never  was  but  one  sta- 
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tionary  ladder  in  the  building  (though  there  were  other  means 
of  pntting  out  fire,  which  the  plaintifiE  contended  were  equiva- 
lent), and  that  for  three  or  four  months  before  the  fire  the  mill 
had  not  been  in  operation  eyenings  or  Saturdays,  and  no  watch- 
man had  been  on  the  premises  while  it  was  not  in  operation ; 
and  that  the  other  insurance  on  the  property,  at  the  date  of  the 
policy,  was  only  $12,000  (including  $5,000  in  the  Mechanics' 
Mutual  Fire  Insurance  Company,  which  expired  on  the  8th  of 
May,  1856),  $15,000  from  the  1st  of  July,  1856,  and  less  and 
less  afterwards  until  the  1st  of  January,  1858,  since  which  time 
there  had  been  none  but  the  policy  in  suit. 

The  defendants  "  contended  that  the  policy  was  forfeited :  1st. 
By  the  neglect  of  the  plaintiff  to  provide  two  stationary  or  per- 
manent ladders.  2d.  By  his  neglect  to  keep  a  watchman  con- 
stantly in  the  mill.  Sd.  By  the  misrepresentations  in  regard  to 
insurance  in  other  offices,  especially  in  regard  to  the  insurance 
in  the  Mechanics*.  Mutual  Fire  Insurance  Company,  and  the  fore- 
going proof  that  there  was  no  such  insurance." 

The  judge  ruled  that  the  evidence  offered  would  constitute 
no  defence  to  the  action;  the  jury  rendered  a  verdict  for  the 
plaintiffs,  and  the  case  was  reserved  for  the  consideration  of  the 
full  court. 

BiGELOW,  J.  The  defendants,  at  the  trial  of  this  case,  rested 
their  defence  solely  on  these  two  grounds :  1st.  That  the  plaintiff 
had  failed  to  comply  with  certain  executory  representations  and 
stipulations,  concerning  the  construction  and  mode  of  use  of  the 
property  insured,  during  the  period  of  time  covered  by  the  policy ; 
and  2d.  That  he  had  misstated  the  amount  of  insurance  existing 
on  the  buildings  at  the  time  of  making  application  to  the  de* 
fendants  to  insure  them. 

1.  In  support  of  the  first  ground  of  defence,  and  in  order  to 
prove  the  stipulations  and  representations  which  it  was  alleged 
the  plaintiff  had  violated,  the  defendants  offered  in  evidence  a 
paper  containing  a  description  of  the  property  insured,  in  the 
form  of  questions  and  answers,  as  usually  made  in  applications 
for  insurance.  But  this  paper  did  not  on  its  face  purport  to 
have  been  made  by  the  plaintiff  or  in  his  behalf,  nor  was  it  signed 
by  him.  It  was  a  description  of  the  property  by  a  third  person  ; 
nor  was  there  any  evidence  that  its  contents  were  assented  to  or 
even  known  by  the  plaintiff. 
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Hie  defendants,  however,  souglit  to  hold  him  responsible  for 
the  statements  and  stipulations  contained  in  it,  by  reason  of  a 
clause  in  the  policy  to  the  leffect  that  the  contract  of  insurance 
was  made  and  accepted  in  ref^nce  to  a  ^  survey  '*  on  file  in  the 
office  of  the  defendants,  which  was  to  be  resorted  to  in  order  to 
explain  the  ri^ts  and  obligations  of  the  parties  under  the  con- 
tract. The  ai^ument  was,  and  it  is  now  again  urged,  that  the 
plaintiff,  having  accepted  a  policy  which  referred  to  a  survey,  is 
shown  to  have  had  constructive  notice  of  the  existence  of  such 
survey ;  that  he  is  bound  by  the  stipulations  and  repreeentations 
contained  in  it,  and  in  seeking  to  enforce  the  contract  is  estoj^ied 
to  deny  that  they  were  made  by  him  or  by  his  authority. 

Admitting  the  soundness  and  force  of  this  argument,  and  that 
the  plaintiff  is  bound  by  the  survey  so  far  as  he  has  recognized 
and  adopted  it  by  accepting  the  poUcy,  the  question  still  remains 
to  be  determined,  to  what  extent  such  recognition  and  adoption 
go.  And  the  answer  to  this  question  depends  on  the  proper 
and  legitimate  meaning  of  the  word  **  survey;  because  it  was 
of  this,  and  this  only,  that  the  plaintiff  had  notice  by  the  terms 
of  his  policy.  Upon  this  point  we  think  there  can  be  no  doubt 
In  its  strict  signification,  as  well  as  in  the  broader  meaning  which 
it  may  be  supposed  to  have  as  applied  to  the  subject  matter,  it 
can  be  taken  to  import  only  a  plan  and  description  of  the  pres- 
ent existing  state,  condition,  and  mode  of  use  ot  ihe  property. 
It  cannot,  by  any  reasonable  construction,  be  held  to  signify  tiiaA 
any  statements  or  representations  of  a  promissory  or  executory 
nature  w&ce  embraced  within  it,  relating  to  any  contemplated 
alteration  or  improvement  in  the  property,  or  to  the  mode  in 
which  the  premises  were  to  be  occupied  during  the  continuance- 
of  the  policy.  In  this  sense,  the  word  appears  to  be  used  in  the 
conditions  of  insurance  attached  to  the  policy  and  forming  a  part 
of  the  contract.  The  terms  survey,  plan,  and  description  are 
there  used  as  being  nearly  synonymous* 

Such  being  the  true  import  of  the  word  "survey,"  we  can 
have  no  difficulty  is  ascertaining  the  extent  to  which  the  plaintiff 
is  bound  by  the  representations  and  stipulations  contained  in  tiie 
paper  which  the  defendants  offered  in  evidence  at  the  triaL  So 
far  as  they  are  of  an  executory  nature,  or  relate  to  the  use  oar 
occupation  of  the  premises  subsequentiy  to  the  date  of  the  pol- 
icy, it  is  clear  that  the  plaintiff  is  not  bound  by  them.    He  has 
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neither  recognized  nor  adopted  them,  nor  is  he  estopped  from 
showing  that  they  are  not  obligatory  upon  him.  The  defendants 
therefore  cannot  sustain  thdr  first  ground  of  defence  by  proof 
that  no  watchman,  was  constantly  kept  in  the  mill,  or  that  ladders 
were  not  erected  on  the  buildings.  Those  were  stipulations  by 
which  he  was  not  bound. 

The  condition  iu  the  certificates  of  renewal,  that  the  applica- 
tion upon  which  said  policy  was  originally  predicated  shall  con- 
tinue yalid  and  in  full  force,"  cannot  enlarge  the  effect  of  the 
original  reference  in  the  policy. 

2.  As  to  the  second  ground  of  defence,  based  on  the  alleged 
misrepresentation  concerning  the  amount  of  insurance  on  the 
property  when  the  policy  was  issued,  it  is  sufficient  to  say  that 
there  was  no  evidence  at  the  trial  that  any  representations  on 
the  subject  were  ever  made  or  authorized  by  the  plaintiff. 

3.  It  was  suggested  at  the  argument  of  the  case  on  the  ques- 
tions raised  at  the  trial  and  presented  by  the  report  of  the  judge, 
that  the  facts  in  evidence  disclosed  an  additional  ground  of  de- 
fence. The  policy  on  its  face  contains  the  express  stipulation  or 
warranty  that  twenty-five  thousand  dollars  were  insured  on  the 

♦  property  elsewhere ;  and  it  appeared  at  the  trial  that  the  amount 
actually  insured  was  much  less  than  this  sum.  It  is  quite  prob- 
able that  this  would  have  been  a  sufficient  answer  to  the  plain- 
tiffs daim  if  it  had  been  seasonably  insisted  on.  But  we  think 
it  is  quite  too  late  for  the  defendants  now  to  avail  themselves  of 
it.  No  such  ground  of  defence  was  distinctly  stated  in  their  an- 
swer, nor  was  it  suggested  at  the  trial.  They  cannot  be  per- 
mitted, in  this  stage  of  a  cause,  to  start  a  new  objection  to  the 
plaintiff's  right  to  recover,  which  was  within  their  knowledge  at 
the  time  of  the  trial,  and  of  which  they  did  not  seek  to  avail 
themselves,  when  the  plaintiff  had  an  opportunity  to  meet  it. 

Judgment  on  the  verdict* 


Eltza  a.  Obbell  vs.  Hampden  Fibb  iNeruBANOE  Co.^  (Su- 
preme Ck>art,  Massachusetts,  September  Term,  1859.)  Mienatiatu 
—  Burden  of  Proof. 

In  an  action  upon  a  policy  of  insurance  upon  property  which  is  admitted  to  have  been 
owned  by  the  plaintiff  when  the  policy  was  issued,  the  burden  of  proof  is  upon  the  de- 
fendants to  show  a  subsequent  alienation  of  the  property.  A  mere  agreement  between 
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the  owner  of  the  property  insured  and  another  person,  to  represent  to  the  creditors  of 
the  owner,  in  order  to  prevent  attachments,  that  it  had  been  sold  to  such  other  perMm, 
does  not  avoid  the  policy,  although  the  policy  is  upon  condition  that  the  insurance  shmn 
be  void    in  case  of  any  sale,  transfer,  or  change  of  title.** 


Chase  vs.  Hamilton  Insurance  Co.^   (Court  of  Appeals, 
New  York,  September,  1859.)   What  PoHcy  covers.  —  .Stone  DweU- 
'  ing-house.  —  EhowUdge  of  Agent, 

The  application  in  this  case  was  for  insurance  upon  a  stone  dwelling-house.  By  the  proof 
it  appeared  that  the  building  was  a  stone  building  with  a  wooden  kitchen,  twelve  by 
fourteen  feet,  one  story  high,  attached.  Betd^  a  misrepresentation  which  avoided  the 
policy.   The  application  implied  that  the  policy  was  to  cover  an  entire  dwelling-house. 

The  proposition  that  where  a  dwelling-house  consists  of  a  building,  a  part  of  which  ia 
stone  and  a  part  wood,  the  owner  may  procure  a  policy  of  insurance  upon  his  stone  dwell- 
ing-house, and  that  it  shall  cover  only  the  part  constructed  of  stone  is  not  sound.  A 
dwelling-house  is  an  entire  thing.  It  includes  the  building  and  such  attachments  as  are 
usually  occupied  and  used  by  the  family  for  the  ordinary  purposes  of  a  house.  A  kitchen 
constructed  like  the  one  in  this  case  clearly  constitutes  part  of  the  dwelling-house.  A  pol- 
icy of  insurance  upon  a  dwelling -house,  when  that  is  the  only  description  of  the  subject 
of  insurance,  must  attach  to  the  whole,  or  it  will  not  to  any  portion  of  it  Per  Grovkb,  J. 

Nor  was  the  case  altered  by  the  knowledge  of  the  agent  of  the  existence  of  the  wooden 
kitchen ;  the  application  having  stated  that  the  defendants  should  not  be  bound  by  any 
act  done  or  statement  made  to  or  by  any  agent  or  other  person  which  was  not  contained 
therein. 


Mathewson  vs.  Western  Assurance  Co.^   (Superior  Court,  , 
Montreal,  October,  1859.)    Jhsurance  of  Mortgage  Interest. 

The  insurance  by  a  mortgagee  creditor  of  the  house  or  building  subject  to  his  mortgage  h 
not  an  insurance  of  the  building  per  m,  but  only  of  the  creditor's  security  for  the  pay- 
ment of  his  debt 

To  support  an  action  on  the  policy,  there  must  be  a  lose  existing  at  the  time  of  action 
brought. 

If,  before  action  brought,  the  premises  be  rebuilt  whereby  the  creditor's  security  is  re- 
stored, he  cannot  recover  as  for  a  loss. 


Park  vs.  Phcbnix  Insurance  Co.*  (Queen's  Bench,  Upper 
Canada,  Michaelmas  Term,  1859.)  Insurable  LUere$t. — Assi^ 
ment.  —  Practice.  —  OvervdluaHon. 

The  plaintiff,  in  an  action  on  a  policy  of  insurance,  averred  that  at  the  time  of  effecting 

the  policy  he  was  interested  in  the  property  insured ;  that  his  interest  was  before  the  lose 

assigned  to  one  B.  which  assignment  was  accepted  by  defendants;  and  that  until  the  losa 

B.  continued  interested,  and  the  plaintiff  as  trustee  for  him. 
Defendants  did  not  demur,  but  pleaded :  1.  That  at  the  time  of  the  loss  the  plaintiff  had 

no  interest;  and  2.  That  before  the  fire  he  assigned  the  policy  to  B.  without  having  the 

transfer  indorsed,  and  without  defendants'  consent. 
It  appeared  that  the  statement  in  the  declaration  was  true,  that  is,  that  the  plaintiff  had 

assigned  his  interest  to  B.  which  assignment  was  approved  by  defendants.   Htld^  that 

the  plaintiff  was  entitled  to  succeed  on  the  issue. 
The  third  plea  alleged  that  iht  plaintiff  had  effected  another  insurance  in  the  A  Co.  with* 
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out  notice  to  defendants  or  iodorsement  on  their  policy.  The  evidence  showed  that  this 
policy  was  effected  by  one  S.  (whose  interest  in  the  property  did  not  appear),  in  his  own 
name,  and  assigned  by  him  to  B.  Held,  that  the  plea  was  not  proved,  for  the  insurance 
complained  of  was  not  shown  to  be  by  or  for  the  plaintiff,  or  of  his  interest,  which  would 
be  necessary  to  avoid  the  plaintiff's  policy. 
In  the  sixth  plea  defendants  set  up  as  a  defence  that  after  the  fire  the  plaintiff,  in  making 
his  claim,  had  misrepresented  and  overstated  the  amount  of  his  loss,  contrary  to  the 
form  and  effect  of  the  condition  in  the  policy.  Held,  that  to  sustain  this  plea  it  was  nec- 
essary to  prove  that  the  overestimate  did  not  arise  from  mistake  or  inadvertence,  but 
was  made  designedly,  for  the  purpose  of  obtaining  a  larger  sum  than  the  loss  really  sus- 
tained, or  to  prevent  dose  inquiry .  ffeldf  that  upon  the  evidence  in  the  case  — It  being 
probable  that  the  loss,  though  overestimated,  was  equal  to  the  sum  insured,  and  there 
being  circumstances  which  might  explain  the  overcharge  —  that  the  jury  were  warranted 
in  finding  for  the  plaintiff. 


John  Platt  vs.  Gore  District  Mutual  Fibb  Insubancb 
Co.^  (Common  Pleas,  Upper  Canada,  Michaelmas  Term,  1859.) 
Oonditions  of  Policy,  —  Proof  of 

On  an  action  brought  upon  a  policy  of  insurance,  the  defendants  pleaded  the  non-fulfilment 
of  the  twelfth  condition  of  the  policy,  which  required  the  certificate  of  the  nearest  magis- 
trate of  the  cause  of  the  fire,  upon  which  the  plaintiffs  took  issue,  ffeldf  that  the  proof 
of  the  plea  rested  upon  the  defendants,  and  the  plaintiff  having  given  priind  facie  proof 
of  the  fulfilment  of  the  condition,  was  entitled  to  the  verdict 


Welcome  Young  &  another  vs.  Eagle  Fibb  Insubancb  Co.* 

(Supreme  Court,  Massachusetts,  Noyember,  1859.) 


An  assignment  under  proceedings  in  insolvency,  commenced  by  the  debtor,  is  an  alienation 
of  his  property,  within  the  meaning  of  a  stipulation  in  a  mutual  insurance  policy,  that 
"when  any  property  insured  by  this  company  shall  be  taken  possession  of  by  a  mort- 
gagee, or  in  any  way  be  alienated,  the  policy  shall  be  void; "  and  defeats  the  right  of 
a  mortgagee  to  recover  a  portion  stipulated  by  the  policy  to  be  paid  to  him  in  case 
of  loss. 

AcnON  OF  contbact  by  the  assignees  in  insolvency  of  Francis 
Worcester  on  a  policy  of  insurance  for  $2,000,  made  to  him  by  a 
mutual  insurance  company,  under  the  conditions  and  limitations 
expressed  in  the  by-laws  "  annexed  to  the  policy,  on  a  building 
owned  and  occupied  by  the  plaintiff,  fl,500  payable,  in  case  of 
loss,  to  Charles  Marston,''  who  held  a  mortgage  of  .that  amount 
on  ihe  building. 

The  twelfth  article  of  the  by-laws  provided  that  "  when  any 
property  insured  by  this  company  shaU  be  taken  possession  of  by 
a  mort^igee,  or  in  any  way  be  alienated,  the  policy  shall  be  void; 
but,  on  application,  the  policy  may  be  revived  with  the  consent  of 
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the  president  expressed  in  writing  ;  and  in  all  cases  of  transfer  of 
policies  the  alienee  shall  give  a  new  deposit  note  if  requested.^* 

The  parties  agreed  that  Worcester,  aiter  the  making  of  the  pol- 
icy, applied  for  the  benefit  of  the  insolvent  laws  to  a  judge  of  in- 
solvency, who  had  and  took  jurisdiction  of  his  application,  and 
who,  on  the  1st  of  June,  1857,  duly  assigned  all  his  property,  in- 
cluding the  building  insured,  to  these  plaintiffs  ;  and  that  there 
was  no  notice  to  the  defendants  of  said  assignment,  or  consent  of 
the  defendants  asked  for  or  given  to  the  same ;  but  the  defend- 
ants knew  of  the  fact  of  the  assignment  and  insolvency  before  the 
action  was  commenced."  During  the  continuance  of  the  policy, 
on  the  12th  of  November,  1857,  the  building  was  totally  consumed 
by  fire,  and  due  notice  and  proof  thereof  given  to  the  defendants. 

The  question  whether  these  facts  showed  such  an  alienation  of 
the  property  as  avoided  the  policy  was  submitted  to  the  decision 
of  the  court,  with  an  agreement  that  the  whole  amount  of  the  in- 
surance might  be  recovered  in  this  action  if  the  defendants  were 
liable  therefor  in  any  action  by  the  assignees,  the  mortgagee,  or 
the  insolvent. 

Dewey,  J.  By  the  twelfth  article  of  the  by-laws  of  this  insur- 
ance company  it  is  provided  that  "  when  any  property  insured  by 
this  company  shall  be  taken  possession  of  by  a  mortgagee,  or  in 
any  way  be  alienated,  the  policy  shall  be  void.".  The  question  is, 
whether  the  present  case  falls  within  thafc  provision.  It  appears 
that  the  assured,  upon  his  voluntary  application  to  the  judge  of 
insolvency,  procured  the  institution  of  proceedings  against  his 
estate,  and  that  the  judge,  by  a  deed  of  assignment  in  the  usual 
form,  on  the  Ist  of  June,  1857,  assigned  all  the  property  of  ihe  in- 
solvent, including  the  property  insured,  to  assignees.  This  was 
more  than  five  months  before  the  loss  by  fire  occurred. 

The  question  is  not  merely  whether  there  was  an  insurable  in- 
terest ;  nor  whether  in  the  ordinary  case  of  insurance  in  a  stock 
company,  upon  the  principles  of  the  common  law,  this  policy  would 
become  void  by  reason  of  such  transfer  to  an  assignee.  The  rights 
of  the  plaintiffs  are  to  be  settled  by  reference  to  this  policy, 
made  by  a  company  acting  as  a  mutual  insurance  company,  and 
accepted  under  the  conditions  and  limitations  expressed  in  said 
by-laws,"  as  is  declared  on  the  face  of  it. 

Looking  at  the  case  in  this  aspect,  we  find,  in  the  first  place, 
the  terms  of  the  by-law  as  to  an  alienation  to  be  very  general,  —  if 
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the  property  **  shall  in  any  way  be  alienated."  That  this  prop- 
erty was  in  fact  alienated,  must  be  admitted.  Such  a  deed  to  as- 
signees, by  the  terms  of  the  statute,  shall  vest  in  the  assignees 
all  the  property  of  the  debtor,  both  real  and  personal,  which  he 
could  by  any  way  or  means  have  lawfully  sold,  assigned,  or  con- 
veyed." St.  1888,  c.  168,  §  8.  The  legal  estate  is  as  effectually 
passed  from  the  debtor,  as  if  he  had  conveyed  the  same  by  a 
deed  of  warranty  to  any  third  person. 

The  only  ground  for  maintaining  any  distinction  is,  that  this 
was  a  sequestration  of  the  property  for  the  benefit  of  creditors 
under  the  provisions  of  the  statute.  As  respects  this  policy,  the 
difference  is  immaterial.  The  legal  interest  is  gone ;  the  right  of 
possession  is  gone.  Neither  those  who  hold  the  estate,  nor  those 
for  whom  it  is  held,  are  members  of  the  company,  or  liable  to  be 
assessed  for  future  losses  that  may  occur  on  other  policies.  The 
by-laws  require  that  the  policy  be  revived  with  the  consent  of  the 
president  expressed  in  writing ;  and  that  in  all  cases  of  transfer 
of  policies  the  alienee  shall  give  a  new  deposit  note  if  requested. 

In  reference  to  policies  issued  by  mutual  insurance  companies, 
it  has  been  often  said  that  they  might  reasonably  be  supposed  to 
take  into  consideration  the  character  of  the  insured.  That  this 
company  deemed  it  important  to  provide  for  a  less  change  in  the 
state  of  the  property  than  an  extinguishment  of  all  interest  in  the 
party  insured  is  quite  obvious  from  the  provision  of  this  by-law, 
that  "  when  any  property  insured  by  this  company  shall  be  taken 
possession  of  by  a  mortgagee,  the  policy  shall  be  void."  The 
change  effected  by  the  assignment  of  the  judge  in  insolvency  is 
much  greater  than  such  a  change  of  possession,  which,  as  we  see, 
was  made  by  the  by-laws  a  cause  of  avoiding  the  policy.  All  the 
evils  which  would  result  from  an  entry  by  a  mortgagee  to  fore- 
close exist  in  this  case.  The  possible  interest  in  the  estate,  on 
the  part  of  the  insolvent  debtor,  is  far  less  than  that  of  a  mort- 
gagee after  entry  for  foreclosure.  Confining  the  decision  to  the 
case  here  presented,  the  court  are  of  opinion  that  this  policy  was 
rendered  void  by  the  proceedings  in  insolvency,  and  transfer  of 
the  property  to  an  assignee. 

A  similar  view  of  the  effect  of  proceedings  in  bankruptcy, 
ander  the  U.  S.  St.  of  1841,  Sess.  1,  c.  9,  §  8,  was  taken  by  the 
supreme  court  of  Maine  in  the  case  of  Adams  v.  Rockingham 
Mutual  Fire  Ins.  Co.  29  Maine,  292.' 


1  Ante,  Tol.  3,  p.  30. 
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The  provision  that  fifteen  hundred  dollars,  the  amount  in- 
sured should  be  payable,  in  case  of  loss,  to  Charles  Marston/' 
who  was  a  mortgagee  of  the  premises,  does  not  change  the  result. 
The  policy  was  not  on  his  interest  as  mortgagee,  but  a  policy  in 
favor  of  the  mortgagor  and  on  his  interest ;  and  any  forfeiture,  by 
reason  of  a  breach  of  the  by-laws,  that  would  defeat  the  policy  as 
respects  Worcester,  the  party  for  whom  the  policy  was  made,  is 
equally  fatal  to  Marston,  whose  rights  merely  attach  to  a  legal 
claim  for  a  loss  arising  upon  the  interest  of  Worcester.  Loring 
V.  Man'irfacturers^  irw.  Co.  8  Gray,  28. 

Judgment  for  the  defendafnt%. 


Gabdneb  Bbevteb  vb.  Chelsea  Mutual  Firb  Iksubakcb 

Co.i 

(Supreme  Coort,  Massachasetts,  November  Term,  1859.) 

Evidence  of  Waiver. 

It  is  no  evidence  of  waiver  of  a  by^aw  of  a  mutual  fire  insurance  companj,  requiring  the 
assured,  before  the  delivery  of  any  policy,  to  pay  such  premium  and  give  such  deposit 
note  as  the  president  and  directors  shall  from  time  to  time  determine,  that  the  policy  vas 
made  out  and  recorded  in  the  company's  books,  pursuant  to  an  agreement  between  the 
person  to  be  insured  and  the  president  of  the  company;  that  the  directors  had  previously 
voted  "  that  the  premiums  on  all  policies  shall  be  payable  within  thirty  days  from  the 
date  of  said  policies,  and  if  not  paid  within  sixty  days  the  policy  shall  be  considered  can- 
celled;  '*  that,  both  before  and  after  sixty  days  from  the  date  of  this  policy,  the  president 
and  secretary  requested  this  person  to  pay  the  premium,  without  suggesting  any  invalidity 
of  the  policy;  and  that,  after  a  loss  of  the  property  insured,  an  assessment  was  laid  to 
cover  ft. 

Action  op  contbact  upon  a  policy  of  insurance,  dated  the  1st 
of  March,  1857,  made  by  the  defendsuats  to  George  W.  Grerrish, 
for  four  years,  upon  a  house  in  Cedar  Street,  in  Chelsea,  "  under 
the  conditions  and  limitations  expressed  in  "  the  by-laws  annexed 
to  the  policy,  and  "  payable,  in  case  of  loss,  to  (jardner  Brewer," 
mortgagee. 

Two  of  those  by-laws  were  as  follows :  "  Art.  20.  Each  per- 
son or  company,  by  its  agent,  upon  the  execution  of  his,  her,  or 
their  policy  or  poUcies,  and  before  the  same  shall  be  delivered, 
shall  pay  such  premium,  and  give  such  note  for  deposit,  as  the 
president  and  directors  shall  from  time  to  time  determine." 

Art.  22.  These  regulations  may  be  altered  at  any  annual  meet- 
ing, or  at  any  l^al  meeting  of  the  company,  called  for  that  par- 
pose,  by  the  majority  of  the  members  present." 

I  14  Gray,  203. 
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At  the  trial  in  the  superior  court  of  Suffolk,  at  May  term, 
1858,  before  Morton,  J.,  it  appeared  that  on  the  11th  of  Decem- 
ber, 1854,  the  defendants'  board  of  directors,  Gerrish  being  a 
member  and  present,  Voted,  that  the  premiums  on  all  policies 
shall  be  payable  witiiin  thirty  days  from  the  date  of  said  policies, 
and  if  not  paid  within  sixty  days,  the  policies  shall  be  considered 
cancelled." 

The  following  facts  were  admitted  :  Gterrish  had  formerly  pro- 
cared  from  the  defendants  several  policies  of  insurance  upon  this 
building  and  other  estates  in  Cedar  Street,  in  Chelsea,  of  which 
he  owned  l^e  equity  of  redemption,  payable  in  case  of  loss  to  the 
mortgagees,  which  expired  on  the  1st  of  March,  1857.  A  few 
days  before  that  day  the  defendants'  president  informed  Gerrish 
that  the  policies  were  about  to  expire,  and  asked  him  if  he  wanted 
them  renewed ;  and  it  was  then  orally  agreed  between  them,  that 
the  policies  should  be  renewed  for  the  same  amounts,  for  the  term 
of  four  years  from  the  Ist  of  March,  1857,  and  payable,  as  before, 
to  the  mortgagees.  Pursuant  to  this  agreement,  policies  were 
written  and  signed  by  the  president  and  secretary  of  the  defend- 
ants, in  the  usual  form,  all  dated  March  1,  1857,  and  recorded  in 
the  defendants'  books. 

There  was  evidence  tending  to  show  tiiat  it  was  likewise  orally 
agreed  at  this  time,  between  Gerrish  and  the  president,  that  the 
latter  should  take  the  policies,  when  made  out,  to  Gerrish's  office 
in  Boston  ;  and  that  he  did  take  over  some  of  the  policies,  for 
which  Gerrish  paid  the  premiums  and  signed  the  deposit  notes ; 
that  Gerrish  did  not  examine  them,  but  requested  the  president, 
who  occupied  an  adjoining  office,  to  deliver  them  to  the  mort- 
gagees, which  the  president  did ;  and  that  Gerrish  supposed  all 
the  policies  were  brought  over. 

The  defendants'  president  testified  that,  upon  agreeing  to  in- 
sure, he  generally  entered  the  agreement  in  his  memorandum 
book,  and  that  he  then  considered  the  property  insured. 

It  appeared  that  the  policy  now  in  suit  and  two  others  made  at 
the  same  time  were  never  delivered,  and  that  the  premiums  and 
deposit  notes  therefor  were  never  paid  or  given,  but  that  the 
policies  were  executed  and  ready  for  delivery ;  and  that  on  the 
9Ui  of  June,  1857,  the  buildings  described  in  tiiese  three  policies 
were  destroyed  by  fire. 

There  was  evidence  tending  to  show  that  Gerrish  was  requested 
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by  tiie  president  and  secretary,  both  before  and  after  Uie  1st  of 
May,  1857,  to  pay  for  these  three  policies,  and  replied  that  he 
would  do  so  soon ;  but  that  neither  the  president  nor  secretary 
ever  told  Gerrish  that  the  policies  would  be  cancelled  if  he  did 
not  pay,  or  even  told  him  that  he  was  not  insured.  There  was 
evidence  that  the  plaintiff's  agent  called  on  the  president  and  sec- 
retary after  the  fire,  in  regard  to  the  insurance,  and  was  told  by 
the  secretary  that  he  must  see  the  directors  before  delivering  the 
policies,  and  by  the  president  that  the  premium  could  be  taken 
out  of  the  loss,  but  that  he  wished  to  see  the  directors  before  pay- 
ing ;  and  that  on  the  25th  of  June,  Gerrish  called  on  the  secretary 
and  asked  for  the  three  policies  and  tendered  the  premiums  and 
deposit  notes  therefor,  and  that  the  secretary  was  in  the  act  of 
delivering  tiiem,  when  one  of  the  directors  told  him  he  had  better 
not  do  so. 

It  was  admitted  that  on  the  11th  of  August,  1857,  an  assess- 
ment was  laid  by  the  defendants  for  the  loss  under  the  three  un- 
delivered policies,  of  which  Gerrish,  who  was  largely  insured  by 
the  company  on  other  risks,  paid  his<proportion. 

The  defendants  requested  the  presiding  judge  to  rule  and  in- 
struct the  jury,  that  "  the  by-laws  of  the  company  were  obligatory 
and  binding,  both  upon  its  officers  and  upon  all  persons  who  be- 
came members  of  the  company;  that  the  officers  of  the  company 
could  not  abrogate  the  by-laws,  or  waive  the  provisions  thereof,  so 
as  to  make  a  contract  of  insurance,  which  should  conflict  there- 
with ;  and  that,  as  the  twentieth  article  of  the  by-laws  of  the 
company  required  that  the  premium  should  be  paid  and  the  de- 
posit note  given  before  any  policy  should  be  delivered,  and  as  no 
premium  had  been  paid  or  deposit  note  given,  and  no  delivery  of 
the  policy  made,  this  action  could  not  be  maintained." 

But  the  judge  refused  so  to  rule  and  instruct  the  jury ;  but 
did  rule  and  instruct  them  that,  in  order  to  entitle  himsdf  to  a 
verdict,  the  burden  of  proof  was  upon  the  plaintiff  to  show  that 
the  defendant  company,  for  a  valuable  consideration,  made  a  con- 
tract with  Gerrish  to  insure  fifteen  hundred  dollars  on  the  house 
in  question,  payable,  in  case  of  loss,  to  the  plaintiff,  and  that  a 
memorandum  in  writing  thereof  was  made  and  signed  by  the  de- 
fendant company  or  its  aathorized  agents  ;  that  such  contract,  to 
be  valid,  must  be  upon  a  valuable  consideration  ;  and  that  a  ybHA^ 
absolute,  and  unconditional  promise  by  Gerrish,  to  pay  the  pre- 
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mium  and  sign  the  policy  note,  would  be  a  sufficient  considera- 
tion ;  that  such  contract  must  be  unconditional ;  and  that  if  the 
twentieth  by-law  and  the  vote  of  December  11,  1854,  were 
known  to  G^rrish,  they  would  affect  and  control  the  contract, 
making  it  a  conditional  contract ;  and  as  the  conditions  thus  im- 
posed had  not  been  complied  with,  the  plaintiff  4X>uld  not  recover, 
unless  the  jury  were  satisfied  that  a  compliance  with  their  pro- 
visions had  b^n  waived  by  the  defendant  company,  and  that  it 
was  not  the  intention  of  the  parties  that  such  provisions  should 
affect  and  become  a  part  of  their  contract ; "    that,  as  the  said 
by-law  and  vote  were  passed  for  the  benefit  and  protection  of  the 
company,  the  company  could  waive  them ;  and  that  it  was  not 
necessary  that  the  waiver  should  be  by  a  formal  vote  of  the  com- 
pany ;  but  that  a  waiver  by  the  officers  and  agents  charged  with 
the  direction  and  control  of  the  affairs  of  the  company  would  be 
binding  upon  the  company ;  and  if  the  jury  were  satisfied,  either 
by  a  direct  vote  or  a  verbal  agreement,  or  the  acts  and  course  of 
dealing  of  such  officers,  indicating  such  intent,  that  such  officers 
intended  to  and  did  waive  said  by-law  and  vote,  and  that  the  said 
i^cers  and  Gerrish  did  not  mean  to  have  the  by-law  and  vote 
apply  to  their  contract,  it  would  not  apply ;  and  "  that,  if  the 
jury  were  satisfied,  upon  all  the  evidence,  that  the  defendant  cor- 
poration made  and  executed  a  policy  of  insurance,  such  as  is  de- 
dared  on,  and  that  it  was  the  intention  of  the  said  officers  and  of 
Gerrish  that  the  policy  should  attach  and  become  an  existing, 
operative,  unconditional  contract  of  insurance,  and  that  the  com- 
pany did  waive  the  said  by-law  and  vote,  by  their  cheers  as 
aforesaid,  and  said  contract  continued  in  full  force  to  the  time  of 
the  fire,  the  plaintiff  might  maintain  this  action  on  the  policy  it- 
self, though  there  had  been  no  actual  delivery  of  it.*'    The  jury 
thereupon  found  a  verdict  for  the  plaintiff,  and  the  defendsmts 
sll^M  exceptions. 

BiGELOW,  J.  By  the  twentieth  article  of  the  by-laws  of  the 
corporation,  by  which  the  rights  of  the  parties  under  the  contract 
are  regulated,  it  is  provided  that,  before  the  policy  shall  be  de- 
livered, the  assured  shall  pay  such  premium  and  give  such  deposit 
note  as  the  president  and  directors  shall  determine.  The  effect 
of  this  stipulation  was,  that  the  contract  of  insurance  should  not 
be  completed  nor  the  policy  take  effect  until  such  premium  was 
paid  and  such  note  given.  It  is  admitted  in  the  present  case  that 
the  assured  had  not  complied  with  this  by-law. 
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The  plaintiff,  however,  seeks  to  avoid  the  effect  of  such  non- 
compliance, and  to  maintain  the  policy  as  a  valid  contract,  on  die 
ground  that  this  stipulation  in  the  by-laws  for  the  payment  of 
the  premium  had  been  waived  by  the  officers  of  the  company. 
On  looking  into  the  evidence,  which  is  fully  reported  in  the  ex- 
ceptions, it  does  not  appear  that  there  was  any  proof  of  waiver 
by  the  corporation.  The  case  therefore  comes  directly  within  the 
recent  decision  of  this  court  in  Hide  v.  Mechanics^  Mutual  Fire 
Ins.  Co,  6  Gray,  169.^  The  president,  secretary,  and  board  of 
directors  were  all  special  agents,  with  limited  powers,  and  had  no 
authority  to  dispense  with  the  by-laws.  These  could  be  changed 
only  in  pursuance  of  the  twenty-second  article,  at  an  annual 
meeting,  or  at  a  legal  meeting  of  the  company  called  for  the  pur- 
pose, by  a  vote  of  a  majority  of  the  members  present. 

The  decisions  cited  by  the  plaintiffs  counsel,  in  which  the  doc- 
trine of  waiver  has  been  applied  to  contracts  of  insurance,  —  and 
it  has  been  held  that  the  officers  or  agents  of  corporations  might 
alter  or  dispense  with  the  stipulations  contained  in  the  contract, — 
are  cases  where  the  policies  have  been  issued  by  companies  organr 
ized  with  a  capital  stock,  divided  into  shares  and  represented  by 
a  general  agent  or  officer.  But  such  decisions  do  not  apply  in  a 
case  like  the  present,  where  the  policy  is  issued  by  a  company  es- 
tablished on  the  mutual  principle,  in  which  the  by-laws  are  made 
to  fix  and  regulate,  by  the  same  stipulations  in  every  policy,  the 
rights  of  all  the  assured  alike,  and  the  assured  are  Uiemselves 
members  of  the  company,  and  as  such  have  notice  of  every  pro- 
vision contained  in  their  by-laws. 

There  is  also  a  class  of  cases  in  which  it  has  been  held  that 
companies  established  on  the  mutual  principle  may  be  bound  by 
the  acts  of  their  officers  in  waiving  the  formalities  of  preliminary 
proof  of  loss  as  required  by  the  by-laws.  But  those  cases  are 
distinguishable  from  the  present.  Such  stipulations  do  not  tSudi 
the  substance  or  essence  of  the  contract,  or  affect  its  validity,  but 
relate  only  to  the  form  or  mode  in  which  the  liability  of  the  com- 
pany shall  be  ascertained  and  proved.  Besides,  such  preliminary 
proof  must  be  necessarily  submitted  to  the  officers  of  the  corpo- 
ration, who  must  pass  on  its  sufficiency,  and  it  therefore  comes 
within  the  scope  of  their  authority  to  say  whether  proof  of  the 
loss  is  sufficient.  Exceptions  sustained. 

1  AnUt  p.  59. 
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BiLAisfirm  &  Bailet  vs.  Mebgbb  County  Mutual  Fisb 

Insubange  Co.^ 

(Supreme  Court,  New  Jersey,  November  Term,  1859.) 

Failure  to  pay  Ai9e$smerU, 

The  condition  in  an  insurance  policy  issued  to  C.  &  Ck).,  was  as  follows:  "Any  member 
of  this  company  who  shall  have  been  assessed  for  the  payment  of  any  loss  or  damage  by 
fire,  neglecting  or  refusing  to  pay  such  assessment  for  thirty  days  after  he  or  she  shall 
have  had  tiotice  of  the  same,  shall  forfeit  his  or  her  policy,  provided  the  premium  note 
or  notes  deposited  with  the  company,  after  paying  any  losses  or  expenses  which  may 
haye  accrued  thereon,  shall  be  g^ven  up  to  him  or  her  on  deoiand; Uie  policy  was  as- 
signed January  13,  1855,  the  transfer  approved  by  the  company  March  5,  1855,  and  the 
premium  note  of  G.  &  Ck>.  given  up,  and  a  new  note  taken  from  the  assignees.  An  as- 
sessment had  been  made  on  the  note  of  C.  &  Co.,  October  8,  1854,  notice  of  which  as- 
sessment was  given  to  them  and  the  plaintiffs,  May  17,  1855 ;  the  assessment  was  not 
paid ;  in  an  action  on  the  policy  brought  by  the  assignees  to  recover  for  a  loss  by  fire, 
keld^  that  the  validity  of  the  policy  was  not  affected  by  non-payment  of  the  assessment 
against  C.  &  Co. ;  they  not  being  members  of  the  company  when  notice  of  the  assess- 
ment was  g;iven  to  them. 

On  motion  for  new  trial. 

Argued  before  the  Chief  Justice  and  Justioes  Van  Dyke,  Vre- 
denbui^h,  and  Whelpley. 

The  opinion  of  the  court  was  delivered  by  the 

Chief  Justice.  To  an  action  of  covenant  on  a  policy  of  in- 
surance against  loss  by  fire,  the  defendants  plead,  by  way  of  de- 
fence, that  the  policy  is  forfeited  by  a  refusal  on  the  part  of  the 
holder  to  pay  an  assessment  made,  according  to  the  rules  of  the 
company,  for  the  payment  of  loss  or  damage  by  fire.  Upon  the 
trial,  the  jury  were  instructed  that  the  defence  was  not  sustained, 
and  this  instruction  by  the  court  constitutes  the  sole  ground  of 
the  application  for  a  new  trial. 

The  policy  is  dated  on  the  first  of  February,  1848,  and  con- 
tinues for  ten  years.  It  was  originally  issued  to  Curtis  &  Co., 
by  \diom  the  original  premium  note  was  given.  It  passed  by 
assignment  to  the  plaintiffs,  the  grantees  of  the  premises  insured, 
on  the  thirteenth  day  of  January,  1855.  This  transfer  to  the 
plaintiffs  was  approved  by  the  company  on  the  fifth  of  March, 
1855,  at  which  time  the  original  premium  note  given  by  Curtis 
&  Co.  was  given  up,  and  a  new  premium  note  taken  from  the 
plaintiffs.  The  plaintiffis'  note  is  dated  on  the  fifteenth  of  Jan- 
uary, 1855,  the  day  of  the  transfer  of  the  policy. 

On  the  third  of  October,  1854,  ten  per  cent,  was  assessed 
1  4  Batcher,  92. 
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against  Curtis  &  Co.  upon  their  premium  note.  On  the  seven- 
teenth of  May,  1865,  notice  of  this  assessment  was  given  to  Cur- 
tis &  Co.  and  to  the  plaintiffs.  The  assessment  was  not  paid. 
The  insured  premises  were  destroyed  by  fire  on  the  fourth  of 
January,  1856.  The  tenth  article  of  the  "  deed  of  settlement," 
or  conditions  annexed  to  the  policy,  under  which  it  is  insisted 
that  the  policy  is  forfeited,  is  as  follows :  "Any  member  of  this 
company,  who  shall  have  been  assessed  for  the  payment  of  any 
loss  or  damage  by  fire,  neglecting  or  refusing  to  pay  such  assess- 
ment for  thirty  days  after  he  or  she  shall  have  had  notice  of  the 
same,  shall  forfeit  his  or  her  policy,  provided  the  premium  note 
or  notes  deposited  with  the  company,  after  paying  any  losses  or 
expenses  which  may  have  accrued  thereon,  shall  be  given  up  to 
him  or  her  on  demand." 

It  is  clear  that  tlie  case  proved  is  not  within  the  letter  of  the 
contract.  It  is  only  a  member  of  the  company  who  shall  have 
been  assessed  for  the  payment  of  any  loss  that  can  incur  the 
forfeiture  by  non-payment  of  the  assessment.  At  the  time  of 
this  assessment  the  plaintiffs  were  not  members  of  the  company. 
The  assessment  was  not  made  against  them  nor  upon  their  note. 
The  fire  had  occurred,  and  the  assessment  had  been  made  before 
they  became  members.  The  assessment  for  the  loss  was  prop- 
erly made  against  Curtis  &  Co.  upon  their  note.  The  assign- 
ment of  the  policy  of  insurance  by  them  to  Remsen  &  Co.,  as 
mortgagees  of  the  insured  premises,  did  not  affect  their  rights  or 
liabilities  as  members.  They  still  retained  an  insurable  interest 
in  the  premises  which  remained  insured,  and  by  the  terms  of 
the  charter  their  membership  continued.  Charter,  §  2  ;  Parsons 
on  Mer.  Law,  532. 

But  they  were  not  members  when  the  notice  to  pay  the  as- 
sessment was  given,  nor  when  the  neglect  or  refusal  to  pay  the 
assessment  occurred.  After  they  ceased  to  be  members,  no  act 
or  default  of  theirs  could  affect  the  rights  of  the  plaintiffs.  JW 
ter  V.  Hq.  Mutual  F.  Ins.  Co.  2  Gray,  219  ;^  Tillou  v.  EirigUan 
Mutual  Ins.  Co.  1  Selden,  406.« 

There  is,  then,  by  the  terms  of  the  condition,  no  forfeiture  in- 
curred. There  is  no  violation  of  the  letter  of  the  contract,  nor 
is  the  forfeiture  within  the  spirit  of  the  contract.  It  could  not 
have  been  vnthin  the  contemplation  of  the  contracting  parties. 
The  design  of  the  tenth  article  was  to  insure,  under  pain  of  for- 


1  Ante,  vol.  8,  p.  741. 
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feiture,  prompt  payment  by  the  members  of  the  company  of  all 
assessments  for  losses  incurred,  an  object  of  primary  importance 
in  the  successful  operation  of  a  mutual  company.  The  party  in- 
sured deposits  his  premium  note,  upon  which  he  is  liable  to  be 
assessed  and  to  be  sued  upon  failure  to  pay  any  assessment. 
He  is  liable,  moreover,  while  he  remains  a  member,  by  a  neg- 
lect or  refusal  for  thirty  days  after  notice  to  pay  an  assess- 
ment, to  forfeit  his  policy.  This  forfeiture  can  have  no  appli- 
cation to  a  person  who  has  ceased  to  be  a  member.  He  has 
no  policy  to  forfeit.  He  is  still  liable  upon  his  note  for  all 
losses  incurred  while  he  remained  a  member.  By  the  conditions 
of  the  policy,  article  2,  he  cannot  reclaim  his  deposit  note  with- 
out a  proportionate  deduction  for  all  losses  and  expenses  accrued 
previous  to  demanding  the  same.  The  error  of  the  company 
consisted  in  surrendering  the  note  of  Curtis  &  Co.  before  the 
losses  incurred  while  they  were  members  had  been  paid. 

Upon  what  principle  was  this  loss  to  be  assessed  upon  the 
note  of  the  plaintiffs?  It  occurred  before  they  became  mem- 
bers. It  could  not,  by  the  rules  of  the  company,  be  assessed 
against  them.  They  could  not  be  sued  for  it,  nor  compelled  to 
pay  it.  And  surely  it  could  not  have  been  within  the  contem- 
plation of  the  contracting  parties  that  the  insurer  should  forfeit 
his  policy  by  the  non-payment  of  an  assessment  for  which  he 
was  not  liable,  nor  for  the  default  of  a  third  party  for  whom  he 
was  not  responsible,  and  over  whose  conduct  he  had  no  right 
of  control.  Had  the  note  of  the  party  originally  insured  been 
suffered  to  remain,  and  the  company  have  accepted  that  note  as 
proper  security  upon  the  transfer,  as  in  the  case  of  Durar  v.  In- 
iurance  Co.  4  Zab.  171,^  a  different  question  would  have  been 
presented. 

By  the  seventh  section  of  the  company's  charter  (Pamph. 
Laws  1843,  p.  159),  the  grantee  or  alienee  of  premises  insured, 
having  the  policy  assigned,  may  have  the  same  ratified  and  con- 
firmed to  him  for  his  own  use  and  benefit ;  and  by  such  ratifi- 
cation and  confirmation  such  grantee  or  alienee  shall  be  entitled 
to  all  the  rights  and  privileges,  and  be  subject  to  all  the  liabili- 
ties, to  which  the  original  party  to  whom  the  policy  was  issued 
was  entitled  and  subjected.  But  this  cannot  mean  that  the 
grantee  should  be  subject  to  the  penalties  or  forfeitures  incurred 
by  the  default  or  omission  of  his  assignor.    It  must  mean  simply 

^  Ante,  YoL  3,  p.  607. 
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that  his  privileges  and  liabilities  as  a  member  of  the  company 
should  be  the  same  as  if  he  had  been  an  original  insurer,  and 
not  an  assignee  of  the  policy.  The  forfeiture  of  the  policy  must 
have  been  incurred,  if  at  all,  under  the  provisions  of  the  t^th 
article  of  the  deed  of  settlement.  But  the  plaintiffs  are  neither 
within  the  letter  or  the  spuit  of  that  article.  To  incur  such  a 
forfeiture  the  refusal  to  pay  must  be  by  a  member  of  the  com- 
pany who  is  legally  liable  for  the  assessment. 

There  was  no  error  in  the  instruction  given  to  the  jury,  and 
the  motion  for  a  new  trial  must  be  denied. 


Baltimorb  Fire  Insurakob  Co.  vs.  Wm.  McGk)WAN  &  John 
McGowAN.^  (Court  of  Appeals,  Maryland,  December  Term,  1859.) 
Renewal  Receipt.  —  Evidence. 

An  insurance  policy,  under  seal,  was  issued  to  "  J.  HcGowan  &  Sons,"  for  one  year,  with 
a  covenant  that  it  should  continue  so  long  as  the  assured  or  their  assigns  '*  shalTpay 
the  premium,  and  the  company  shall  accept  and  receive  the  same  from  them.  At  the 
time  the  policy  was  issued,  the  firm  of  J.  McGowan  &  Sons  *'  was  composed  of  the 
plaintiffs  and  another  party ^  who  retired  from  the  firm  during  the  firtt  year,  and  the 
business  was  conducted  by  the  plaintiffs  under  the  same  name.  Hie  day  preceding 
the  expiration  of  the  policy,  the  premium  for  the  second  year  was  paid,  and  a  renewal 
receipt  indorsed  upon  the  policy,  stating  that  the  company  had  received  the  premium 
from  "J.  HcGowan  &  Sons"  under  the  policy  which  is  hereby  contimued  injbrce"  for 
another  year.  A  loss  occurred,  during  the  second  year,  and  upon  an  action  by  the  plain- 
tiffs to  recover  therefor  :  Held^  Ist  That  the  renewal  receipt  is  not  a  parol  and  new  con- 
tract with  other  parties,  on  which  an  action  of  assumpsit  may  be  brought,  but  is  simply 
an  extension,  for  another  year,  of  the  original  sealed  contract,  and  the  plaintifiiB,  not 
being  the  covenantees  nor  their  assignees,  cannot  maintain  an  action  of  covenant  upon 
the  policy.  2d.  But,  whether  specialty  or  parol,  no  action  can  be  maintained  on  the  con- 
tract, except  by  the  parties  insured ;  it  is  a  joint  contract,  and  whatever  sum  could  be 
recovered  would  be  t»  toUdo^  and  no  one  of  the  parties  insured  can  sue  alone  for  his 
proportion ;  these  plaintifib,  therefore,  cannot  maintain  the  action. 

An  amendment  of  the  writ  and  nar.,  so  as  to  change  them  from'  covenant  to  assumpeit, 
may,  under  the  Act  of  1852,  ch.  177,  be  allowed  to  be  made  at  the  triaL 


Ashland  Mutual  Fire  Insurance  Co.  vb.  Housinghb  & 

Norton.^ 

(Supreme  Court,  Ohio,  December  Term,  1859.) 

Amount  of  Recovery.  —  Two  thirds  Clause. 

In  an  action  upon  a  policy  of  insurance  in  which  the  insurers  promise  to  pay  the  insured 
all  losses  or  damage  ....  not  exceeding  $2,500,  that  may  happen  by  fire  to  their 
stock  of  goods;  and  providing  also  that  the  losses  or  damages  be  estimated  at  the  actual 
value  of  the  property  at  the  time  the  same  shall  happen,  and  be  paid  at  the  rate  of  two 
thirds  its  actual  cash  value:  Held,  that  the  losses  or  damage  being  found  to  be  the 
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•moant  of  $9,600,  and  that  sncb  stun  was  less  than  two  thirds  of  yalae  of  the  stock  of 
goods,  the  insured  are  entitled  to  recover  the  fnll  amount  of  $2,500,  although  that  sum 
is  the  fnll  amount  of  the  insurance. 

Ebbob  to  the  district  bourt  of  Erie  County.  The  original  ac- 
tion was  brought  by  the  defendants  in  error  against  the  plain- 
tiff in  error  upon  a  policy  of  insurance  upon  a  stock  of  goods, 
insured  for  twenty-five  hundred  dollars,  and  destroyed  by  fire. 
The  case  turns  upon  ike  construction  of  the  following  provision 
in  the  policy  :  — 

And  we  do  therefore  promise  according  to  the  provisions  of 
said  act,  to  settle  and  pay  unto  the  said  assured,  their  heirs,  ex- 
ecutors, or  assigns,  all  losses  or  damage,  not  exceeding  in  the 
whole  the  said  sum  aforesaid,  which  shall  or  may  happen  to  the 
aforesaid  property  by,  or  by  reason,  or  by  means  of  fire,  during 
the  time  this  policy  shall  remain  in  force.  That  the  said  losses 
or  damage  be  estimated  according  to  the  true  and  actual  value  of 
the  property  at  the  time  the  same  shall  happen,  and  be  paid 
within  ninety  days  after  notice  and  proof  thereof  is  made  by  the 
assured,  at  the  rate  of  two  thirds  its  acttuU  cash  valxie^  and  in 
conformity  to  the  conditions  annexed  to  this  policy,  and  the  pro- 
visions of  l^e  act  of  incorporation  of  said  Ashland  Mutual  Fire 
Insurance  Company." 

Upon  the  trial  in  the  district  court,  the  insurance  company,  by 
its  attorney,  asked  the  court  to  charge  the  jury,  among  other 
things,  that  the  company  under  said  policy  could,  in  no  event, 
be  made  liable  but  for  two  thirds  of  the  actual  value  of  the  goods 
destroyed  at  the  time  of  the  fire.  That  as  plaintiffs  had  another 
policy  to  the  amount  of  twenty-five  liundred  dollars  issued  by 
another  company  on  said  goods,  one  half  of  the  entire  loss 
should  be  found  by  the  jury,  and  the  Ashland  Company  could 
be  legally  charged  with  only  two  thirds  of  such  one  half  and  in- 
terest. 

The  court  refused  thus  to  charge,  but  on  the  contrary  did 
charge  the  jury,  that  if  they  found  the  plaintifib  entitled  to  re- 
cover at  all,  they  were  entitled  to  recover  one  half  of  the  full 
value  of  the  goods-  destroyed,  with  interest,  as  prescribed  in  the 
policy,  if  the  entire  loss  should  not  exceed  two  thirds  of  the 
whole  stock  of  goods  which  the  plaintiffs  had  on  hand  at  the  time 
of  the  fire,  covered  by  the  policy.  But  that,  if  the  loss  amounted 
to  more  than  two  thirds  of  such  stock,  and  should  still  be  within 
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the  limits  of  the  amount  or  sum  insured,  then  the  recovery  could 
not  extend  beyond  one  half  of  such  two  thirds,  with  interest 
from  the  time  it  should  have  been  paid  by  the  terms  of  the 
policy. 

To  which  refusal  to  charge  and  to  the  charge  given,  counsel  for 
the  insurance  company  excepted. 

The  jury  returned  a  verdict  against  the  company  for  $2,413. 82, 
and  judgment  was  entered  accordingly. 

To  reverse  this  judgment  ihe  present  petition  in  error  was 
filed,  and  the  error  assigned  is  that  the  court  refused  to  charge  as 
requested,  but  did  charge  as  stated. 

SuTLiPP,  J.  We  are  unable  to  perceive  any  error  in  the  re- 
fusal of  the  district  court  to  instruct  the  jury  as  requested,  or  in 
the  instruction  given  by  that  court  to  the  jury.  On  the  contrary, 
we  regard  the  instruction  given  the  jury  as  in  accordance  witii 
the  express  provision  and  most  obvious  meaning  of  the  con- 
tract. 

The  language  of  the  contract  expresses  an  undertaking  on 
the  part  of  the  company  "  to  pay  all  losses  or  damages,  not  ex- 
ceeding said  sum  (of  $2,500),  which  shall  or  may  happen  to 
the  aforesaid  property  (the  stock  of  goods)  ....  by  means  of 
fire  during  the  time  this  policy  shall  remain  in  force."  "  That 
the  said  losses  or  damage  be  estimated  according  to  the  true  and 
actual  value  of  the  property  at  the  time  the  same  shall  happen, 
and  be  paid  ....  at  the  rate  of  two  thirds  its  actual  value^'*^  &c. 

Now  here  are  two  distinct  sentences  in  the  policy.  The  first 
expresses  a  promise  to  pay  all  losses  or  damages  not  exceeding 
said  sum  "  of  $2,500.    The  next  sentence  expresses  a  provision. 

That  the  said  losses  or  damages  be  estimated  according  to  the 
true  and  actual  value  of  the  property ; "  and  that  the  damages 

be  paid  within  ninety  days,"  ....  at  the  rate  of  two  thirds 
its  actual  cash  value." 

In  the  first  sentence  or  provision  the  company  undertakes  un- 
conditionally to  pay  all  losses  or  damages  not  exceeding  the  sum 
insured  ;  and  the  only  way  of  avoiding  its  obligation  is  to  show 
that  the  promise  thus  clearly  and  unconditionally  expressed  is  re- 
tracted or  varied  in  the  succeeding  sentence.  But  it  is  a  rule  to 
so  construe  an  instrument,  if  practicable,  that  the  whole  may 
stand  :  Ui  res  magis  valeat  quam  pereat. 

Nothing  but  a  clear  and  unambiguous  expression  in  the  latter 
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sentence,  amounting  to  a  necessity  for  it,  could  justify  our  re- 
garding the  subsequent  provision  in  a  contract  as  utterly  incon- 
sistent with  the  preceding  proyision. 

But  the  instruction  which  the  counsel  of  plaintiff  in  error 
asked  the  court  to  give  the  jury  would  have  been  not  only  to 
affirm  the  two  provisions  to  be  irreconcilable,  but  also  to  instruct 
the  jury  to  disregard  the  clear  and  positive  expression  of  the 
former  provision. 

The  two  provisions  are  not,  in^  fact,  inconsistent,  as  will  be 
seen  even  by  an  adherence  to  a  strictly  grammatical  construc- 
tion of  the  sentences.  It  is  all  losses  or  damages  "  which  the 
company  in  the  former  provision  undertake  to  pay ;  words  of  the 
plural  number,  and  to  which  the  words  actual  value"  have 
no  grammatical  relation.  If,  therefore,  we  adhere  to  the  strict 
role  of  the  structure  of  the  Sentence  as  expressed,  we  shall  be 
constrained  to  regard  the  expression  its  actual  value  "  as  mean- 
ing the  value  of  the  stock  of  goods.  And  such  was  evidently  the 
true  meaning  of  the  words,  as  understood  by  the  contracting  par- 
ties. At  least  such  is  the  more  obvious  meanings  we  think,  of 
the  words  used.  And,  certainly,  such  a  construction  preserves 
the  positive  preceding  provision  unimpaired,  and  at  the  same 
time  gives  the  most  sensible  and  consistent  meaning  and  effect  to 
the  latter  provision. 

Under  this  construction  of  the  contract,  the  undertaking  of  the 
company  was  clear  and  unambiguous.  The  undertaking  was  to 
pay  all  losses  by  fire,  sustained  by  the  insured  vrithin  said  sum  of 
12,500,  and  not  exceeding  two  thirds  the  value  of  the  entire  stock 
of  goods  so  insured.  If,  then,  the  stock  of  goods  were  only  of 
the  value  of  $3,000,  and  was  destroyed  by  fire,  the  insured  would 
only  be  entitled  to  two  thirds  its  cash  value,  although  the  amount 
of  the  policy  was  $2,500.  But  if  the  value  of  the  stock  of  goods 
were  $10,000,  in  that  case,  whether  the  losses  by  fire  amounted  to 
only  $2,500  or  to  a  total  loss,  the  insured  would  be  entitled  to 
receive  all  losses  or  damages  not  exceeding  said  sum  "  of  $2,500 
—  it  being,  within  the  "  rate  of  two  thirds  "  of  the  risk  of  the 
entire  stock  of  goods,  which  the  company  assumed. 

This  construction  gives  a  sensible  meaning  to  the  contract. 
The  object  of  the  provision  is  thus  secured  to  the  company,  and 
that,  too,  without  materially  impairing  the  benefit  of  the  policy 
to  the  insured.    By  this  construction,  the  insured  is  always  in- 
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terested  to  prevent  the  destruction  of  the  property;  and  this 
object  was  doubtless  all  that  was  contemplated  by  the  pro- 
yision. 

The  district  court  gave  substantially  the  same  construction  to 
the  policy  of  insurance  which  we  have  expressed.  We  perceive 
no  error  in  the  record. 

The  judgment  of  the  district  court  must  therefore  be  affirmed, 
with  costs. 

Bbdtkebhoff,  0.  J.,  and  Scott,  Pbce,  and  Gholson,  JJ., 
concurred. 


MoxTNT  Vbbnon  Manupacturino  Co.  v8.  Sumbot  County 
Mutual  Fibb  Iksubancb  Co.^ 

(Supreme  Court,  Ohio,  December  Term,  1859.) 
Alienation, 

A  total  alienation  of  property  inanred  operates  to  avoid  the  policy  of  insaranoe,  from  the 
time  of  such  alienation. 

Where  personal  property  insured  against  loss  by  fire  in  a  mutual  fire  insurance  company  is 
sold  by  a  master^n  chancery,  in  pursuance  of  a  decree  upon  a  mortgage  given  by  the  as- 
sured, and  the  proceeds  of  such  sale  are,  by  order  of  the  court,  applied  to  the  satisfactioBt 
pro  tanto,  of  such  decree,  and  the  property  insured  is  afterward  burned,  the  assured  can- 
not recover  for  the  loss,  although  subsequently  to  such  loss  and  before  the  commence- 
ment of  the  action  on  the  policy,  the  sale  was,  by  consent  of  all  parties  thereto,  set  aside 
by  order  of  the  court  under  whose  decree  the  sale  was  made. 

This  action  is  brought  upon  a  policy  of  insurance  issued  by 
the  defendant  on  the  10th  of  January,  1850,  insuring  the  plaintiff 
in  the  sum  of  five  thousand  dollars,  against  loss  or  damage  by  fire, 
on  the  fixed  and  movable  machinery  of  the  plaintiff,  then  situate 
in  her  woollen  mill  in  the  town  of  Mount  Vernon,  Eiiox  County, 
Ohio,  for  the  period  of  six  years. 

The  matter  set  up  in  defence  to  the  action  is,  that,  at  die  time 
of  the  destruction  of  the  property  insured,  the  plaintiff  had  alien- 
ated the  same. 

In  the  court  of  common  pleas,  a  judgment  was  rendered  pro 
formay  from  which  an  appeal  was  taken  to  the  district  court.  In 
the  latter  court  an  agreed  case  was  made  between  the  parties,  on 
consideration  whereof  the  case  was  reserved  to  this  coui^t  for  de- 
cision. 

The  facts,  as  they  appear  in  the  agreed  statement,  are  substan- 
tially  as  follows :  — 

1 10  Ohio  St  347. 
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In  January,  1850,  plaintiff,  a  body  corporate,  was  the  owner  of 
a  certain  property  in  Moont  Yemon,  which,  to  a  due  comprehen- 
sion of  the  questicm  now  made,  may  be  diyided  into  three  distinct 
parcels. 

1.  Village  lots  143  and  144,  on  which  it  had  erected  a  large 
woollen  mill.  This  mill  then  contained  certain  machinery  used 
for  the  manufacture  of  woollen  goods. 

2.  The  easement  of  a  certain  water  power,  then  appurtenant  to 
the  last  named  premises,  and  used  to  propel  the  machinery  con- 
tuned  in  the  mill. 

S.  Sundry  other  lots  of  land  in  the  town  of  Mount  Yemon,  not 
in  any  way  necessary  to  the  enjoyment  of  the  mill  premises,  or 
connected  therewith. 

These  three  parcels  were  then  incumbered  in  the  manner  fol- 
lowing :  — 

1.  The  water  power,  and  the  last  named  lands,  together  with 
other  real  estate  not  owned  by  plaintiff,  was  subject  to  a  mort- 
gage to  the  Ohio  Life  Insurance  and  Trust  Company,  made  on 
the  14th  of  July,  1836,  to  secure  a  loan  of  $6,000. 

This  mortgage  was  executed  by  the  then  owner  of  the  property 
covered  by  it,  long  before  the  plaintiff  acquired  its  interest  there- 
in, and  before  the  water  power  had  become  appurtenant  to  the 
mill  lots.  On  the  purchase  by  it  of  the  water  power  and  third 
parcel  of  lands,  the  Woollen  Company  assumed  payment  of  the  en- 
tire mortgage  debt,  which,  in  January,  1850,  remained  unpaid,  and 
constituted  a  valid  lien  on  the  water  power,  and  the  third  parcel 
of  lands.    At  this  time  the  mill  lots  were  unincumbered. 

January  10,  1850,  the  defendant,  by  policy  in  due  form  issued 
to  the  plaintiff,  insured,  to  the  extent  of  $5,000,  the  fixed  and 
moTable  machinery -contained  in  the  mill,  for  the  term  of  six 
yetu^  By  the  application,  made  part  of  the  policy,  the  plaintiff 
is  represented  as  the  "  owner  "  of  this  property. 

May  2,  1860,  the  Woollen  Company  executed  a  mortgage  to 
Stamp,  Bu^ingham,  and  H.  B.  Curtis,  upon  the  **  mill  lots,"  wa- 
ter power,  and  machinery  contained  in  its  miU,  to  secure  a  debt  of 
110,000,  payable  in  six  months  after  that  date.  This  debt  and 
mortgage, 'subsequently  Tested  by  due  assigmnent  in  David  Pot- 
win  and  H.  B.  Curtis,  on  the  29th  December,  1862. 

After  the  execution  of  the  mortgage,  the  property  of  the  plain- 
tiff, in  respect  to  incumbrances,  stood  in  the  following  condition : — 
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1.  The  water  power  was  subject  to  each  of  the  aboye  named 
mortgages,  of  which  that  made  to  the  Life  and  Trust  Company 
constituted  the  first,  and  that  held  by  Potwin  and  Curtis  the  sec- 
ond lien. 

2.  The  mill  lots  and  machinery  were  subject  to  the  mortgage 
held  by  Curtis  and  Potwin,  and  to  that  alone. 

3.  The  other  lands,"  constituting  the  third  parcel,  were  sub- 
ject to  the  mortgage  executed  to  the  Life  and  Trust  Company, 
and  to  that  only. 

December  21, 1862,  the  Woollen  Company  leased  to  David  Pot- 
win its  mill,  water  power,  and  machinery  for  five  years  from  the 
first  day  of  June,  1853,  with  liberty  to  take  in  one  or  more  part- 
ners, under  which  Potwin  took  possession  of  the  demised  prop- 
erty, and  afterward  —  but  at  what  precise  date  does  not  appear  — 
formed  a  copartnership  yath  Henry  B.  Curtis  for  the  manufacture 
of  woollen  goods,  which  they  continued  to  prosecute  in  the  mill 
until  its  destruction  by  fire,  as  hereafter  stated. 

At  the  March  term,  1863,  of  Knox  County  common  pleas,  the 
Life  and  Trust  Company  filed  its  bill  to  shbject  the  water  power 
and  the  third  parcel "  of  lands,  as  well  as  other  property  not 
owned  by  the  plaintiff,  being  the  premises  included  in  its  mort- 
gage, to  the  payment  of  the  debt  secured  thereby ;  to  which  bill 
the  company,  and  Curtis  and  Potwiu,  were  made  defendants,  and 
duly  served  with  process. 

Curtis  and  Potwiu  answered,  and,  at  the  same  time,  filed  a  croas- 
bill,  to  which  the  Woollen  Company  and  others  were  made  parties 
and  duly  served  with  process,  setting  up  their  mortgage ;  that  its 
condition  had  been  broken ;  that  a  sale  of  the  water  power  sepa- 
rate from  the  mill  lots  would  work  irreparable  injury  to  them  and 
the  company,  and  praying  that  the  mill  lots  and  water  power 
might  be  sold  in  one  parcel,  and  the  proceeds  equitably  appor- 
tioned between  the  company  and  themselves. 

Such  proceedings  were  afterward  had  that,  at  the  August  term, 
1863,  a  decree  was  rendered  in  the  cause,  by  which  the  court,  sSteat 
finding  the  liens  of  the  respective  mortgages  to  be  as  above  stated, 
and  that  a  separation  of  the  water  power  from  the  factory  prem- 
ises would  work  great  injury,  directed  that  all  the  pi-operty,  real 
and  personal,  of  the  plaintiff,  covered  by  the  two  mortgages,  should 
be  sold  by  a  master  in  the  manner  following:  —  . 

1.  The  land  disconnected  from  the  mill  premises,  which  consti- 
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tute  the  third  parcel,  and  of  which  the  Trust  Company  had  the 
exclusive  lien.  The  proceeds  to  be  applied  to  the  decree  of  the 
Trust  Company  alone. 

2.  The  mill  lots  and  the  water  power  in  one  parcel ;  and  that 
out  of  the  proceeds  of  this  parcel,  the  Trust  Company  should  first 
receive,  if  necessary  to  satisfy  their  claim,  such  proportion  as  the 
value  of  the  water  power  bore  to  the  value  of  the  mill  lots  ;  which 
proportion  was  to  be  ascertained  by  the  master,  and  reported  to 
court.  Curtis  and  Potwin  to  have  the  residue  of  the  proceeds 
from  this  parcel. 

8.  The  machinery  in  the  mill  and  **  other  personal  property  " 
in  another  parcel,  the  proceeds  to  be  paid  to  Curtis  and  Potwin 
alone,  as  they  held  the  exclusive  lien  thereon. 

December  10,  1853,  due  notice  having  been  given,  and  the 
water  power  and  real  estate  (but  not  the  machinery  or  any  part 
of  it)  having  been  appraised,  the  master,  acting  under  a  proper 
writ,  sold  all  the  parcels,  both  of  real  and  personal  property,  to 
Curtis  and  Potwin,  as  follows  :  — 

1.  The  lands  not  connected  with  the  mill  premises,  for  the  sum 
of  $2,667. 

2.  The  mill  lots  and  water  power,  for  $10,667,  and, 

3.  The  machinery  and  other  personalty,  for  $2,000;  of  this 
Curtis  and  Potwin  had  possession  at  the  time  of  sale,  and  contin- 
ued therein  till  its  loss. 

The  master  reported  these  several  sales  to  the  court  —  that  the 
proportionate  value  of  the  water  power  was  $3,338,  the  mill  lots 
being  worth  $7,334,  and  that  no  money  had  been  paid  to  the 
master  by  the  purchasers. 

December  20, 1853,  Curtis  and  Potwin  paid  to  the  Trust  Com- 
pany $423.92,  which  left  a  balance  of  $5,000  due  it  on  the  decree, 
and  gave  its  solicitors  their  due  bills  for  that  balance,  with  a  writ- 
ten stipulation  that,  if  it  was  not  paid  or  satisfactorily  arranged 
with  the  Trust  Company  before  the  next  term  of  Knox  common 
pleas,  then  the  solicitors  might,  at  their  option,  cause  the  sale  to 
them  (Curtis  and  Potwin),  of  the  real  estate  named  in  the  mas- 
ter's return,  to  be  set  aside.  In  that  event,  the  due  bill  and  money 
paid  were  to  -be  restored. 

This  arrangement  was  made  known  to  the  court  on  the  same 
•  day  it  was  made  (20th  December,  1853),  and  on  the  same  day  it 
confirmed  the  sale  of  'Hhe  several  parcels  of  said  real  estate  in 
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said  ymt  and  decree  named/'  and  ordered  deeds  to  be  made  to 
the  purchasera.  3y  the  same  order,  the  court,  after  i^proYing 
the  finding  of  the  master  as  to  the  relatiYe  value  ct  the  water 
power  and  mill  lota,  directed  the  proceeds  arising  from  the  sqjes 
of  all  the  property  to  be  applied  as  follows :  — 

1.  To  payment  of  costs^. 

2.  To  satisfy  the  decree  in  favor  of  the  Trust  Company,  the 
proceeds  of  ike  water  power  and  the  other  lands  on  which  it  held 
exclusive  lien  being  more  than  sufficient  for  that  purpose,  and 
that, — 

8.  The  remainder,  including  the  moneys  made  from'  the  p^- 
sonalty,  to  be  applied  as  a  credit  on  the  amount  decreed  to  the 
said  Curtis  and  Potwin." 

The  master  was  required  to  report,  at  the  next  tern^  the  bal- 
ance then  due  on  the  decree  of  Curtis  and  Potwin. 

On  the  morning  of  the  23d  December,  1853,  the  mill,  with  all 
the  machinery  contained  therein,  was  destroyed  by  fire.  Tikd 
same  day,  but  in  ignorance  of  the  fire,  Curtis,  who  was  then  in 
Cincinnati,  made  a  written  arrangement  with  the  Trust  Com- 
pany, in  which  it  authorized  its  solicitors  to  receive,  as  payment 
on  die  decree,  the  note  of  Curtis  and  Potwin  for  $5,000  payable 
in  a  year,  with  seven  per  cent,  interest,  provided  the  note  was  se- 
cured by  a  mortgage  on  real  estate,,  to  the  satisfaction  of  their 
solicitors  and  a  third  person  named. 

Curtis  and  Potwin  were  abundantly  able  to  have  given  this 
security,  but  in  consequence  of  the  fire  declined  to  do  so. 

At  the  March  term,  1854,  of  the  Knox  common  pleas,  an  onfer 
was  made,  by  which,  after  reciting  that  it  appeared  to  the  court 

that  no  part  of  the  purchase  money  arising  from  the  sale  here- 
tofore made  and  confirmed  in  this  case,  has  been  paid,  and  aU 
parties  consenting  thereto^  it "  was  directed  that  the  sale  and 
confirmation  be  set  aside  and  held  for  nought" 

By  a  subsequent  order,  made  at  the  same  term,  the  appraisal 
of  the  water  power  and  mill  lots  was  also  set  aside. 

Afterward  the  water  power,  mill  lots,  and  other  lands,  were 
sold  by  the  master,  in  the  same  parcels  as  before,  to  Curtis  and 
Potwin,  for  sums  amounting  in  the  aggregate  to  $8,001.00,  and 
sufficient  of  the  proceeds  for  that  purpose  was  applied  to  pay  the 
decree  of  the  Trust  Company,  and  the  residue  as  a  credit  on  the 
decree  of  Curtis  and  Potwin.   These  sales  were  oonfinned  at  the 
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August  tperm,  1864^  and  tiie  master  a^ain  ordered  to  report  the 
balance  due  to  Curtis  and  Potwin.  No  sueh  report,  howeyer,  had 
been  made  up  to  September,  1656,  when  this  case  was  reserved 
here. 

At  the  time  of  these  sales  and  of  the  fire,  Curtis  was  president, 
and  Potwin  general  agent  of  the  manufacturing  company.  Both 
were  tiien  and  still  are  directors  and  stockholders,  and  Curtis 
ever  since  hath  continued  to  be  prendent. 

Bbinkebhoff,  C.  J.  If  tiie  sale,  by  the  master  commissioner 
of  the  court,  of  ^^ihe  fixed  and  movable  machinery'^  insured, 
worked  a  complete  transfer  and  entire  alienation  of  the  property 
insured,  tiie  plaintiff  cannot  recover  for  any  loss  happening  dur- 
ing the  time  such  alienation  and  transfer  remained  operative; 
and  this, — 

1.  On  what  seems  to  be  a  settled  principle  of  the  general  laW 
of  insurance.  If  property  insured  is  sold,  so  that  the  assured 
retains  no  interest  in  it,  and  is  subject  to  no  risk  or  responsibil- 
ity on  account  of  it,  and  no  assignment,  or  agreement  for  the  as- 
signm^t,  of  tiie  policy  is  made^  and  afterward  a  loss  happens^ 
and  after  the  loss  the  policy  is  assigned  to  the  vendee,  the  assign- 
ment will  be  ineffectual  in  respect  to  such  loss,  and  neither  the 
party  originally  insured^  nor  his  assignee,  can  recover  the  loss ; 
the  original  aeewred  can  recover  nothing^  for,  having  interest  in 
the  property  at  the  time  of  the  lo$s^  he  hoe  Hutained  no  damage  / 
Bor  ean  the  assignee  recover  anything,  because,  at  the  time  of  the 
loss,  he  was  not  a  party  to  the  insurance."  1  Phil,  on  Insurance, 
68,  and  cases  there  cited.    And,  — 

2.  From  the  terms  of  the  defendant's  act  <A  incorporation  and 
by-lam,  indorsed  upon  the  policy,  and  by  which  its  stipulations 
must  be  considered  as  limited. 

The  twelfth  section  of  the  defendant's  act  of  incorporation  is 
this:  ^*That  when  any  building  shall  be  alienated,  the  policy 
shall  thereupon  be  void,  and  surrendered  to  the  directors  to  be 
cancelled ;  the  note  shall  be  given  up  upon  the  payment  of  all 
assessments  upon  the  same  prior  to  such  surrender;  the  policy 
may  be  assigned  to  the  grantee  or  alienee,  who  may  have  the 
right  thereto  confirmed,  for  the  use  of  said  grantee  or  alienee, 
Bpon  application  to  the  directors  within  thirty  days,  and  their 
consent,  on  giving  proper  security  to  the  deposit  note,  and  shall 
thereby  beoome  a  member  of  said  company." 
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This  section  of  the  act  of  incorporation,  it  will  be  seen,  relates, 
in  terms,  only  to  buildings  insured ;  but  section  4,  article  4,  of 
the  by-laws  of  the  defendant,  also  indorsed  on  the  iM>licy,  is  as 
follows :  — 

Whenever  any  member  of  this  company,  who  has  an  insur- 
ance on  goods  or  other  personal  property  only,  shall  bond  fide 
alienate  or  set  out  said  goods  or  other  personal  property,  lie  mojf 
have  the  %ame  privilege  of  surrendering  or  assigning  hb  policy; 
and  in  the  same  form  and  manner  as  is  provided  for  in  the  twelfth 
section  of  the  act  of  incorporation,  in  the  case  of  the  alienation 
or  sale  of  buildings." 

Now,  this  provision  of  the  by-laws,  though  not  an  express  stip- 
ulation against  alienation,  proceeds  throughout  on  the  Msumptim 
that  alienation  would  avoid  the  policy,  and  shows,  at  least,  that 
the  parties  contracted  in  view  of,  and  by  their  contract  recog- 
nized, the  rule  of  the  law  above  given,  to  wit,  that  total  alien- 
ation of  the  property  insured  would  avoid  the  policy. 

But  one  question  then  remains :  Did  the  sale  by  the  master 
under  the  decree  work  a  complete  transfer  •of  the  fixed  and 
movable  machinery  "  insured  ?  For,  if  the  property  was  effect- 
ually sold  and  disposed  of  under  a  mortgage  made  by  the  as- 
sured, it  is,  in  effect,  a  sale  by  the  assured. 

In  considering  this  question  it  is  important  to  notice  that  there 
was  but  one  lien  upon  this  personal  property  insured,  to  wit,  that 
of  f^otwin  and  Curtis,  who  were,  at  the  time  of  the  sale,  already 
in  possession  as  lessees  of  the  assured  ;  while  upon  the  real  estate 
sold  there  were  other  and  conflicting  liens.  But  to  the  proceeds 
of  the  sale  of  the  personal  property,  and  to  which  alone  the  in- 
surance extended,  Potwin  and  Curtis  alone  were  entitled. 

This  personal  property  was  properly  ordered  to  be  sold  sepa- 
rately, anfl  was  sold  separately,  and  for  a  separate  price,  to  Cor- 
tis  and  Potwin,  for  a  sum  less  than  ilie  amount  due  them  under 
the  decree,  and  the  amount  of  this  sale  was  applied,  by  the  sab- 
sequent  order  of  the  oourt,  to  the  satisfaction,  pro  tanto^  of  their 
decree.  No  change  of  possession  was  necessary  or  possible  in 
order  to  complete  the  sale,  for  the  purchasers  were  already  in  pos- 
session ;  no  payment  of  the  purchase  money  to  the  master  was 
necessary,  for  it  was  all  coming  to  the  purchasers.  The  property 
sold  being  personalty,  no  need  of  confirmation  was  required. 
Nothing  further  was  required,  if  anything,  but  an  order  apply* 
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ing  the  proceeds  of  the  sale  to  the  satisfaction,  pro  tantOy  of  the 
decree  standing  in  favor  of  the  purchasers,  and  this  was  made ; 
and  it  seems  to  us  that  the  Bal6  then  stood,  for  the  time  being,  a 
transaction  perfected  and  complete.  We  can  see  no  act  or  ele- 
ment which  was  wanting  to  its  completeness ;  we  can  imagine 
none  which  would  hare  rendered  it  more  complete. 

While  this  state  of  things  continued,  it  is  clear,  we  think,  that 
the  purchaser,  as  such,  could  have  vindicated  by  any  appropriate 
action  their  perfect  title  to  this  property  as  against  all  the  world. 
It  would  have  been  perfectly  competent  for  an  utter  stranger  to 
have  bought  this  property  separately  from  the  real  estate,  at  the 
master's  sale.  Suppose  one  had  done  so,  had  paid  the  amount  of 
lus  bid,  and  that  amount  had  been,  by  order  of  the  court,  applied 
to  the  decree  in  favor  of  Potwin  and  Curtis.  It  seems  to  us  clear 
that  his  title  to  it  would  have  been  perfect ;  that  he  might  have 
removed  and  transported  it  wheresoever  he  pleased,  and  have 
mamtained  his  title  to  it  against  all  parties.  And  wherein  is 
there  any  essential  distinction  between  his  supposed  condition  and 
rights  and  those  of  Potwin  and  Curtis,  after  their  purchase  and 
the  application,  by  order  of  the  court,  of  the  amount  of  their  bid 
to  the  payment  of  their  decree  ?   We  can  see  none. 

A  question  of  construction  is  made,  as  to  whether  the  subse- 
quent order  of  the  court  setting  aside  the  sale  really  embraced 
the  sale  of  this  personal  property,  or  whether  it  extended  only  to 
the  sale  of  the  real  estate.  But,  granting  that  such  order  did  ex- 
tend to  the  personalty  as  well  as  realty,  and  that  it  was  compe- 
tent for  the  court  to  make  such  order,  still,  this  was  the  condition 
of  things  for  several  months  before  the  sale  was  set  aside  ;  and  in 
this  state  of  things  the  property  was  destroyed  by  fire. 

Now,  suppose  this  property  had  never  been  destroyed  by  fire, 
but  that  lai^e  losses  by  the  burning  of  other  property  insured 
by  the  defendant  had  occurred  during  the  interval  between  the 
making  and  the  setting  aside  of  this  sale.  Could  the  plaintiff 
have  been  assessed  on  its  premium  note  to  make  good  such  losses  ? 
It  seems  to  us  very  clear  that  it  could  not ;  and  that  on  a  suit  be- 
ing brought  for  the  collection  of  such  supposed  assessment,  an 
answer  alleging  an  alienation  prior  to  the  occurrence  of  such 
losses,  and  proof  of  the  facts  apparent  in  the  record  of  the  case  in 
which  the  sale  to  Potwin  and  Curtis  was  made,  would  have  been 
a  conclusive  defence* 
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Does  the  fact,  that  die  sale  was,  subsequently  to  the  destruo- 
tion  of  the  insured  property,  set  aside  by  the  order  of  the  court 
under  whose  decree  it  was  made,  alter  the  case  ?  We  think  not. 
But  two  reasons  are  stated  in  the  order  for  setting  aside  the  sale : 
first,  that  the  purchase  money  had  not  been  paid ;  and  second, 
that  all  parties  consented  thereto.  The  first  reason  could  have 
no  application  to  the  sale  of  the  personal  property ;  for,  there 
being  no  occasion  for  the  payment  of  the  purchase  money  as  to  it, 
its  non-payment  could  afford  no  reason  for  setting  it  aside.  The 
consent  of  all  parties  may  have  been  a  good  reasdn  to  justify  the 
action  of  the  court  in  setting  aside  the  sale  as  to  those  parties ; 
but  we  cannot  rid  ourselves  of  the  impression  that  such  action  of 
the  court,  based  upon  and  obedient  to  the  will  of  the  parties, 
ought  not  to  be  permitted  to  affect  the  rights,  previously  fixed,  of 
persons  who  were  not  parties,  and  whose  interests  were  not  con- 
sulted in  the  matter.  It  ought  not  to  be  in  the  power  of  the 
plaintiff,  or  of  parties  similarly  situated,  to  escape  the  burden  of 
assessments  in  case  the  insured  property  remains  unscathed,  and 
to  insist  on  compensation,  in  case  of  its  destruction,  at  their  mere 
will  and  pleasure. 

It  may  be,  and,  indeed,  it  would  seem  —  though  the  questicm 
is  not  before  us,  and  we  therefore  do  not  now  undertake  to  decide 
it  —  that,  had  this  insured  property  not  been  destroyed  during 
the  interval  between  the  time  of  the  sale  and  of  the  order  settii^ 
it  aside,  the  obligations  of  the  policy  would,  on  the  setting  aside 
of  the  sale,  have  revived ;  and  that  the  defendant  would  have 
been  liable  for  any  loss  occurring  subsequently  to  that  time,  and 
during  the  period  covered  by  the  terms  of  the  policy.  1  PhiL  on 
Insurance,  sees.  107  and  180 ;  Lane  v.  Maine  M.  F,  Ins.  Co,  12 
Maine  R.  46 ;  ^  Dadmun  Man,  Co.  v.  Woreester  Mut.  F.  Ins.  Co. 
11  Mete.  4  29     Power  v.  Ocean  Ins.  Co.  19  La,  R.  28. 

Be  this  as  it  may,  we  are  of  opinion  that  the  plaintiff  is  not  en- 
titled to  recover  for  any  loss  occurring  between  the  time  of  the 
sale  and  the  time  of  setting  it  aside.  As  to  that  interval,  we 
think  the  rights  of  the  plaintiff  imder  the  policy  were,  at  leasts 
suspended. 

The  consent  of  the  plaintiff  to  the  order  setting  aside  the  sale 
may  have  been  ill-advised  and  unfortunate  to  some  of  its  stock- 
holders ;  but  with  that  question  we  have,  in  this  case,  nothing  to 
do.  Judgment  for  defendant. 


1  Ant€,  Tol.  1,  p.  4S2. 
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TucKKB  V*.  Pbovincial  Iksubancb  Co.i   (Court  of  Chan- 
cery, Upper  Canada,  1859.)    Other  huuranet. 

The  agent  of  an  iomranoe  oonpaay  effected  an  intnrance  opoa  wheat  in  Aa  name  of  luni- 
•elf  and  partner  for  the  sum  of  £8,000,  there  being  at  the  same  time  an  insurance  on  the 
mill  in  which  the  wheat  was  stored  of  jC760  ;  the  rule  of  the  company  being,  that  not 
more  than  £d|000,  shook!  be  taken  on  anj  one  building  and  its  contents.  The  usual  pro- 
posal was  transmitted  by  the  agent  to  the  head  office  on  the  Sdd,  and  on  the  87th  of  the 
same  month  the  premises  and  wheat  were  destroyed  by  fire,  no  action  in  the  mean  time 
having  been  taken  by  the  company  upon  the  application  sent  in  by  their  agent,  who,  in 
making  the  proposal  had  refrained  from  drawing  the  attention  of  the  company  to  the  fact 
of  the  previous  ins\|umnce  on  the  building ;  and  the  then  secretary  of  the  company  swore 
that  h»A  he  been  aware,  or  had  his  attention  been  drawn  to  the  fact  of  such  prior  risk, 
the  second  application  would  have  been  immediately  rejected.  After  the  loss  oocurred 
the  company  paid  the  sums  of  £750  (insured  on  the  building),  and  £2,250  (on  the 
wheat),  together  making  the  sum  of  £8,000  allowed  by  the  rules  to  be  on  one  building  and 
its  contents.  Under  these  circumstances  a  bill  filed  by  the  agent  and  his  partner  t9 
compel  the  payment  of  the  additional  £750  was  dismissed  with  coats. 

Enoch  Righabdson  t^^.  Maine  Insxtbancb  Co.* 

(Supreme  Court,  Maine,  Washington  County,  1859.) 

Misrepresentation  by  Company^ s  Agent. 

The  company's  agent,  on  request  for  insurance  by  letter  from  the  plaintiff,  made  out  an 
application  containing  a  material  misrepresentation,  —  the  fact  not  being  known  to  tha 
iJaintiff.   HM^  that  the  policy  which  thereupon  was  issued  was  void. 

Tenney,  C.  J.  Israel  Cox  was  the  agent  of  the  Maine  In- 
surance Company  in  soliciting  applications  for  insurance.  In  the 
month  of  August,  in  the  year  1855,  he  was  at  the  plaintiff's 
place  of  business  in  JonesWongh,  and  viewed  his  store  and  toc^ 
some  admeasurements,  and  represented  to  him  that  he  was  ready 
to  obtain  insurance  on  his  buildings,  &c*,  but  at  that  time  no  ap« 
plication  was  made  by  the  plaintiff. 

On  Sept.  25, 1855,  the  plaintiff  wrote  to  Cox,  requesting  him 
to  obtain,  in  some  good  stock  insurance  company,  insurance  on 
his  store  and  goods,  and  on  another  building  standing  upon  his 
land,  in  which  he  stored  some  merchandise.  A  policy  was  ob- 
tained by  Cox  from  the  Maine  Insurance  Company,  insuring 
agamst  loss  by  fire,  for  one  year  from  Oct.  3, 1855,  the  property 
referred  to  in  the  letter ;  and  on  Oct.  6,  1855,  Cox  sent  the  pol- 
icy to  the  plaintiff.  The  buildings  and  the  greater  part  of  the 
goods  insured  were  destroyed  by  fire  on  Nov.  29, 1855.  The  de- 
fendants deny  their  liability,  because  in  the  application  annexed 
to  the  policy,  which  has  the  name  of  the  plaintiff  as  the  applicant, 
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signed  by  Cox,  to  a  part  of  the  seventh  interrogatory,  whether 
there  was  any  mortgage  upon  the  property,  it  is  answered,  ^*  No 
mortgage;^'  and  it  is  admitted  that  there  was  an  outstanding 
mortgi^e  vpon  the  land  on  which  the  buildings  stood,  and  upon 
which  was  due  the  sum  of  two  hundred  dollars. 

The  policy  contains  the  following  language :  "  This  policy  is 
made  and  accepted  in  reference  to  the  application  for  it  and  to 
the  conditions  herein  annexed,  which  are  hereby  made  a  part  of 
the  contract,  and  are  to  be  resorted  to  in  order  to  ascertain  and 
determine  the  rights  and  obligations  of  the  partis  hereto,  in  all 
cases  not  herein  otherwise  expressly  provided  for.  And  the  as- 
sured, by  his  acceptance  of  this  policy,  covenants  and  engages  that 
the  said  application  contains  a  just,  full,  and  true  statement  of  all 
the  facts  and  circumstances  in  regard  to  the  condition,  situation, 
value,  and  risk  of  the  property  insured,  and  that  if  any  fact  or  cir- 
cumstance shall  not  have  been  fairly  represented,  the  risk  taken 
by  this  company  shall  cease  and  this  policy  shall  be  void." 

The  plaintiff  treats  the  application  in  his  letter  of  Sept.  25, 
1855,  as  the  only  one  in  the  case  which  can  affect  him,  and  says 
the  denial  of  the  existence  of  a  mortgage  upon  the  property  is  not 
his  denial. 

It  is  not  improbable  that  the  answer  to  the  seventh  interroga- 
tory in  the  application,  which  is  annexed  to  the  policy,  was  not 
noticed  by  the  plaintiff  when  he  received  it  from  Cox.  But  as  he 
received  the  policy,  paid  the  premium,  and  has  instituted  the  pres- 
ent suit,  he  must  be  regarded  as  having  received  and  accepted  the 
present  policy  as  it  issued  from  the  company.  If  he  did  not  so 
receive  and  accept  it,  he  has  no  ground  of  action  thereupon. 

By  the  acceptance  of  the  policy,  according  to  the  terms  just  * 
quoted,  the  plaintiff  covenanted  and  engaged  that  the  application 
contained  a  just,  full,  and  true  statement,  &c.,  in  regard  to  the 
condition,  &c.  He  must,  therefore,  have  ratified  the  acts  of  Cox, 
in  affixing  his  signature  to  the  application,  and  in  the  answers  to 
the  several  interrogatories  therein,  and  the  same  are  to  have 
the  effect  they  would  have  if  the  signature  was  made  with  his 
own  hand. 

The  question  is  not  so  much  what  the  plaintiff  stated  or  repre- 
sented in  his  letter  to  Cox  of  September  25,  1855,  but  upon  what 
representations,  statements  and  denials,  and  warranties  the  insur- 
ance was  made  by  the  company.    It  does  not  appear  that  the  di- 
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rectors  of  the  company  had  any  knowledge  of  this  letter,  and  the 
policy  could  not  have  issued  upon  the  facts  therein  stated  alone. 

It  is  true,  Oox,  the  agent  of  the  company,  knew  all  which  was 
contained  in  the  letter ;  but  the  policy,  which  is  the  sole  basis  of 
the  present  action,  from  its  terms,  was  not  executed  upon  the  ap- 
plication contained  in  that  letter,  and  the  company  cannot  be 
holden,  as  they  might  be,  if  the  letter  was  referred  to  as  contain- 
ing the  statements,  &c.,  as  a  part  of  the  contract 

The  policy  is  countersigned  by  Cox,  as  the  agent  of  the  com- 
pany, after  the  execution  thereof  by  the  president  and  secretary, 
in  obedience  to  a  provision  that  the  same  may  become  binding 
upon  the  parties.  But  such  countersigning  cannot  alone  make 
the  policy  effectual,  as  issued  upon  the  application  in  the  plain- 
tiff's letter  to  Cox  of  September  25, 1855.  Lowell  v.  Mid.  M.  F. 
Ins.  Co.  8  Cush,  127.* 

But  it  is  insisted,  in  behalf  of  the  plaintiff,  that  the  erroneous 
answer  to  the  seventh  interrogatory  in  the  application  is  entirely 
immaterial  in  a  stock  company,  which  has  no  lien  upon  the  real 
estate  upon  which  the  property  insured  is  situated.  In  Daven- 
port V.  Mutual  Fire  Ins.  Co.  6  Cush.  840,'  the  court  held  that  a 
similar  representation,  in  an  application  for  insurance,  was  clearly 
material,  irrespective  of  the  lien.  And  the  doctrine  of  this  case  is 
affirmed  in  the  case  of  Packard  y.  Agawam  M.  F.  Jns.  Co.  2 
Gray,  334. 

Parties  to  all  contracts  in  writing  are  supposed  to  have  the  in- 
tentions which  are  clearly  manifested  by  the  terms  thereof.  And 
when  one  party  is  bound  only  by  a  compliance,  by  the  other,  with 
certain  conditions  expressed,  and  those  conditions  are  not  complied 
*  with,  the  former  party  cannot  be  by  law  holden.  In  the  case  be- 
fore us,  the  conditions,  &c.,  make  a  part  of  the  contract.  They 
are  free  from  ambiguity  and  doubt.  A  statement  in  the  applica- 
tion, which  is  one  of  the  conditions,  is  not  in  fact  true,  though  no 
moral  wrong  is  imputed  to  the  plaintiff.  The  court  cannot  with- 
draw this  statement  from  its  consideration.  The  parties  have 
made  it  essential ;  and  to  disregard  it  would  be  the  substitution 
of  another  contract  for  that  made  by  the  parties. 

Again,  it  is  contended  for  the  plaintiff  that,  upon  the  construc- 
tion claimed  for  the  company,  the  condition,  situation,  value,  and 
risk"  of  the  property  insured  could  have  had  no  reference  to  the 
outstanding  mortgage.    The  store  and  the  barn  were  covered  by 

1  Ante,  vol.  S,  p.  240.  *  lb.  p.  1S9. 
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tibe  mortgage.  The  company  deemed  it  important  to  know  every- 
i^ing  which  the  questions  in  die  applications  were  suited  to  eli<^ 
Whether  there  was  a  mortgage  upon  the  property  upon  which 
the  insurance  was  sot^ht,  was  one  of  these  important  questions. 
This  question  had  a  relation  to  this  property.  And  it  cannot  be 
denied  that  this  question  had  some  reference  to  the  condition  and 
situation  of  the  property^  touching  the  title  thereto,  and  that  the 
value  of  the  insurable  interest  of  die  plaintiff,  and  the  risk  of  tiie 
insurers,  was  essentially  involved. 

The  risk  of  the  company  was  to  cease,  and  the  policy  was  to  be 
void,  if  any  fact  or  circumstance  had  not  been  fairly  represented. 
The  contract  contained  no  provision  that  the  risk  should  continue 
in  relation  to  Uiat  portion  of  property  insured,  concerning  which 
no  misrepresentation  had  been  made  in  the  application ;  but  it  was 
entire,  and  the  risk  was  to  cease,  and  the  policy  to  be  without 
effect,  on  the  discovery  of  the  existence  of  such  facts  or  circum- 
stances.  Brotim  V.  People's  M.  F.  In$.  Co.  11  Cush.  280.* 

According  to  the  agreement  of  the  parties,  the  plaintiff  is  to 
become  NoMuiL 

Applbton,  Cutting,  May,  and  Davis,  JJ.,  concurred. 


Levi  Babtlett  v$.  Union  Mutual  Fieb  Insubancb  Co.* 

(Sapreme  Ck>urt,  Maine,  Waldo  County,  1859.) 
Preliminary  Proof t,  —  Waiijer.  —  Limitation  CXause, 
Objections  to  the  proofs  of  loss  cannot  be  first  made  at  the  trial. 

The  b^-laws  of  a  cotn^j  provided,  that  upon  notice  of  loss  th«  company  should  protccd 
to  ascertain  the  amount  thereof,  and  settle  the  same  within  three  months;  and  if  the  at^ 
sured  was  dissatisfied  he  might  sue  within  three  months  thereafter,  but  not  later;  and  be 
must  sue  in  the  coon ty  of  H.  S^ld^  that  this  provision  did  not  apply  to  cases  in  which  the 
company  neglected  altogether  to  proceed  to  the  determination  of  the  lots. 

Heldj  also,  that  the  provision  as  to  the  place  of  suit  was  not  binding. 

Applbton,  J.  The  defendants  were  incorporated  by  the  L^- 
islature  of  New  Hampshire.  By  section  8  of  theii^  charter,  it  is 
enacted  that,  in  a  case  of  any  loss  or  damage  by  fire,  happening 
to  any  member,  upon  any  property  insured  in  and  with  said  com- 
pany, of  either  class,  the  said  member  shall  give  notice  thereof  in 
writing  to  the  directors,  or  some  one  of  them,  or  to  the  secretary 
of  said  company,  wiiliin  thirty  days  from  the  time  such  loss  or 
damage  may  have  happened,  under  oath/*  &o. 
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By  the  by-laws  of  the  defendant  corporation,  article  15,  tiie  in* 
sored  is  required,  within  thirty  days,  to  deliver  to  the  secretary 
(d  said  company  a  particular  account,  on  oath,  of  the  property 
lost  or  dams^ed,  and  the  value  therectf  at  the  time  of  the  loss,  and 
shall  state  whether  he  was  the  sole  owner  of  the  same  at  the  time 
(A  the  loss  ;  and  if  it  is  now,  was  at  the  time  of  its  insurance,  or 
has  since  been  incumbered  by  a  mortgage  or  otherwise ;  and 
whether  any  insurance  has  subsisted  in  any  other  office  uponjthe 
same  -since  insurance  was  effected  at  this  office ;  the  cause  or  oc- 
casion of  the  fire,  as  far  as  it  is  known,  and  the  value  of  such  parts 
as  remain  ;  until  which  shall  be  done,  the  amount  of  such  loss,  or 
any  part  thereof,  shall  not  be  payable,"  Ac. 

Within  thirty  days  after  the  loss,  a  notice  thereof,  sworn  to  by 
the  plaintiff,  was  forwarded  by  mail  to  the  defendants,  and  re- 
ceived by  them.    The  notice  thus  forwarded  is  not  produced,  nor 
does  it  distinctly  appear  whether  or  not  it  fulfils  all  the  require 
ments  of  article  14. 

The  preliminary  notice  of  the  loss  is  in  compliance  with  the  by- 
laws of  the  company,  or  it  is  not. 

If  the  notice  given  was  in  accordance  with  the  by-laws,  the  de- 
fendants have  no  cause  of  complaint. 

If  it  fails  to  contain  all  the  facts  required,  and  is  deficient  in 
some  particulars,  the  defendants  have  not  notified  the  plaintiff  of 
sack  deficiencies  so  that  they  could  be  corrected.  After  receiving 
the  notice,  they  have  negotiated  with  the  plaintiff  for  the'  adjust- 
ment of  the  loss,  without  disclosing  any  defects  in  the  notice,  or 
giving  an  intimation  of  an  intention  of  taking  advantage  of  any,  if 
any  there  be.  The  technicalities  of  special  pleading  are  not  to  be 
expected,  and  should  not  be  required  in  matters  of  this  description. 

The  conditions  in  policies  of  insurance,  requiring  an  account  of 
the  loss,  should,  in  such  cases,  be  construed  liberally  in  favor  of 
the  assured.  McLouffklin  v.  Wdshinffton  County  M.  Ins.  Co.  28 
Wend.  525 ;  ^  j3!!tna  Fire  Ins.  Co.  v.  Tt^ler,  16  Wend.  885.«  "  Good 
&ith,"  remarks  Raggles,  J.,  in  O'Neil  v.  The  Buffalo  Fire  Ins.  Co.^ 
3  Goms.  122,  on  the  part  of  the  underwriters,  requires  that  if 
they  mean  to  insist  upon  a  merely  formal  defect  in  the  prelimi- 
nary proofs,  they  should  apprise  the  assured  of  the  nature  of  the 
objection,  so  as  to  give  him  an  opportunity  of  supplying  the  de- 
fect, and  if  they  neglect  to  do  so,  their  silence  cdiould  be  held  a 
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waiver  of  the  defect."  The  same  views  were  affirmed  in  Bum^ 
stead  V.  The  Dividend  Mut.  Ins.  Co.  2  Eeman,  81.^  In  Clark  t. 
N.  E.  Mut.  Fire  Ins.  Co.  6  Cash.  843,*  the  notice  given  was  defi- 
cient in  some  particulars ;  but  as  the  refusal  to  pay  the  loss  was 
not  put  on  the  ground  of  any  defect  or  insufficiency  in  the  notice, 
the  company  were  regarded  as  having  waived  any  further  or  dif- 
ferent notice.  In  UnderhUl  v.  Agatoam  Mut.  Fire  Ins.  Co.  6 
Cusli.  440,^  the  by-law  is  identical  with  that  of  the  defendant 
corporation.  In  that  case  it  was  urged  that  the  notice  was  in- 
sufficient ;  but,"  says  Dewey,  J.,  the  court  are  satisfied  that  it 
is  a  good  and  sufficient  answer  to  the  objection  now  urged  to  this 
notice,  that  no  such  objection  was  taken  to  the  form  of  the  notice 
when  it  was  given,  or  any  further,  or  more  particular  information 
requested ;  but  the  refusal  to  pay  the  sum  stipulated  in  the  policy 
by  the  insurers  was  upon  other  grounds,  and  thereby  the  want 
of  more  full  and  particular  statements  in  the  notice  must  be 
taken  to  have  been  waived." 

If  the  notice  was  defective,  which,  as  it  is  in  the  defendants* 
hands,  might  easily  have  been  shown,  the  defendants  have  waived 
any  exceptions  for  that  cause. 

By  section  8  of  the  act  of  incorporation,  and  by  article  15  of 
the  by-laws,  it  is  provided  that,  upon  notice  of  the  loss,  **  the  di- 
rectors shall  proceed  as  soon  as  may  be  to  ascertain  and  determine 
the  amount  thereof ,  and  shall  settle  and  pay  the  same  t^'tAtn  three 
months  after  such  notice ;  but  if  the  assured  shall  not  acquiesce  in 
their  determination,  his  claim  may  be  submitted  to  referees,  or  he 
may,  within  three  months  after  such  determination,  hut  not  after 
that  time^  bring  an  action  at  law  against  said  company  for  such 
loss;  which  action  shall  be  brought  at  a  proper  court  in  the 
county  of  Merrimacky*  &c. 

Having  received  notice  of  the  loss,  the  defendants  should  have 
objected  if  it  was  not  sufficiently  formal,  or  was  deficient  in  the 
information  required  by  the  by-laws.  If  they  were  satisfied  with 
the  notice  received,  they  should  have  proceeded  to  ascertain  and 
determine  the  amount  of  the  loss.  No  reasons  are  given  for  not  do- 
ing this.  It  was  in  no  respect  the  fault  of  the  plaintiff  that  it 
was  not  done,  and  he  should  not  suffer  therefrom.  The  directors, 
by  neglecting,  or  refusing  to  do  their  duty,  cannot  deprive  the 
plaintiff  of  his  right  of  action.    Boynton  v.  Middlesex  Mut.  Fire 
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In9.  Co.  4  Met.  212.^  These  provisions  contemplate  a  case  when  a 
loss  has  been  admitted,  and  the  amount  affixed  by  the  directors, 
and  the  only  question  is,  whether  the  insured  is  entitled  to  re- 
cover more.  In  Nevins  v.  Rockingham  Fire  Ins.  Co.  5  Foster,  22,* 
this  question  arose,  and  the  court  held  the  action  was  maintain- 
able after  the  time  limited  in  the  by-laws,  when  the  directors  had 
for  any  cause  omitted  to  ascei:tain  and  determine  the  loss  within 
the  time  limited  for  that  purpose.  The  defendants,"  says  Fer- 
ity* J«9  ^  the  case  last  cited,  are  within  the  immunity  and  priv- 
ilege of  the  charter,  which  requires  them  to  be  sued  in  a  par- 
ticular court,  and  within  a  certain  time,  only  when  they  have 
determined  the  question  of  loss  according  to  the  act,  and  their 
implied  undertaking  with  the  plaintiff." 

In  Amesbury  v.  Bowditch  Mut.  Fire  Ins.  Co.  6  Gray,  596,  ante^ 
the  directors  determined  the  amount  of  the  loss  and  notified  the 
plaintiff  of  their  determination.  In  Niite  v.  Hamilton  Mut.  Im. 
Co.  6  Gray,  171,  ante^  the  action  was  seasonably  commenced,  but 
it  was  insisted  that  it  was  brought  in  the  wrong  county.  The 
cases  cited  for  the  defence,  it  will  be  perceived,  do  not  sustain  the 
position  that  the  present  action  was  brought  too  late. 

After  a  contract  has  been  broken,  the  remedy  is  regulated  by 
law,  and  must  be  governed  by  that  of  the  forum,  where  redress 
is  sought.  The  provision,  therefore,  that  any  suit  should  be 
brought  in  the  county  where  the  company  is  established  is  not 
binding  on  the  assured.  Nute  v.  Hamilton  Mut.  Jns.  Co.  6  Gray, 
174,  ante  ;  Hall  v.  Meehanics*  Mut.  Fire  Ins.  Co.  6  Gray,  185,  ante  ; 
Amedmry  v.  Bowditch  Mut.  Fire  Ins.  Co.  6  Gray,  596,  ante.  And 
most  certainly  the  defendants  are  not  entitled  to  this  privily, 
when  they  have  entirely  failed  to  perform  those  duties,  upon  the 
performance  of  which  alone  they  can  pretend  to  any  claim  for  such 
an  exemption  as  they  rely  upon  in  this  case.  Nevins  v.  Rock- 
ingham Fire  Ins.  Co.  5  Foster,  22.*        Defendants  defaulted. 

Tennby,  C.  J.,  and  Riob,  Cutting,  May,  and  Kbnt,  JJ., 
concurred. 


Sbwall  p.  Tomlinson  vs.  Monmouth  Mutual  Fibb  Insub- 

ANCE  Co.*  (Supreme  Court,  Maine,  Lincoln  County,  1859.)  Mienation. 

The  insared  mortgiged  his  premiaesi  and  afterwards  released  his  equity  of  redemption, 
taking  back  a  bond  of  defeasance;  which,  however,  he  failed  to  record.  Hie  policy  con- 
taining a  provision  that  the  contract  was  to  be  absolutely  void  in  case  of  alienation, 
Aetf,  that  the  insured  could  not  afterwards  recover  for  the  destruction  of  the  building  by 


Alienatioii. 


fire. 


^  Ante,  Tol.  2,  p.  181. 


*  AfiUf  voL  S,  p.  876. 


*  47  Maine,  232. 
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Wm.  Gould  m.  Yobk  Co.  Mutual  Fibb  Iksubancb  Co.^ 

(Supreme  Court,  Maine,  Fraoklixi  County,  18&9.) 

The  DOD-disdosure  of  tii«  fact  that  goods  insured  are  kept  in  the  name  of  the  insured  and 
another,  will  not  afEect  the  validity  of  a  mntnal  policy,  where  the  Insnred  b  sole  ewasr 
of  the  goods. 

The  existence  of  a  mortgage  on  property  insured  which  is  described  as  nninenmbered 
avoids  the  poKcy;  and  AeU,  inunaterial  whether  the  eidstenoe  of  the  moitgage  was 

known  or  not  to  the  assured. 

The  case  is  stated  in  the  opinion. 

Tbnnby,  C.  J.  The  goods  covered  by  the  policy  were  owned 
by  Benjamin  Grould,  the  father  of  the  plaintiff,  prior  to  April, 
1866,  when  they  were  purchased  by  the  latter,  and  were  entirely 
his  property.  While  they  were  owned  by  the  father,  accord- 
ing to  the  evidence,  the  business  was  done  in  the  name  of  B.  & 
W.  Gould,  the  son  consenting  that  his  name  diould  be  so  used. 
After  the  purchase,  goods  were  bought  and  business  carried  on 
by  the  son  in  the  name  of  B.  &  W.  Gould,  the  father  consenting 
thereto.  The  case  contains  no  evidence  that  any  part  of  the 
goods  was  purchased  on  credit.  The  judge  was  requested  to 
charge  the  jury,  that,  if  the  goods  were  bought  in  the  name  of 
B.  &  W.  Gould,  and  partly  on  credit,  it  would  constitate  such  a 
fraud,  or  breach  of  warranty,  as  would  avoid  the  policy ;  that 
purchasing  the  goods  in  the  name  of  the  firm  constitutes  them 
partnership  goods.  These  instructions  were  not  given ;  but  the 
jury  were  instructed,  if  the  father  authorized  the  plaintiff  to  use 
his  name,  as  he  did  use  it,  in  the  purchase  of  goods,  and  the 
goods  were  in  fact  the  sole  property  of  the  plaintiff,  the  use  of 
the  father's  name  would  not  affect  the  legal  rights  of  the  parties. 
The  evidence  touching  the  ownership  of  the  goods  is  not  in  the 
least  in  conflict  with  the  representations  in  the  application  or  the 
terms  of  the  policy  ;  and  there  is  nothing  in  that  evidence  which 
tends  to  show  that  the  risk  of  the  company  was  in  any  degree 
increased.  The  instructions  requested  were  properly  withheld, 
and  those  given  upon  this  point  free  from  error. 

The  policy  refers  to  the  application  as  part  thereof,  and  it  is 
nade  subject  to  the  provisions  and  conditions  of  the  charter  and 
by-laws,  and  the  lien  on  the  interest  of  the  person  insured,  in 
any  personal  property  or  building  covered  by  the  policy,  and  the 
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land  under  said  bailding.  It  is  provided,  in  tbe  application,  that 
any  concealment  of  tbe  condition  or  character  of  the  property 
will  make  the  policy  void.  The  14th  interrc^tory  in  the  appli- 
cation is,  "  If  incumbered,  state  for  how  much  and  to  whom. 
State  the  true  title  and  interest."  The  answer  to  this  interroga- 
tory is,  "  None." 

It  is  in  evidence  that,  at  the  time  of  the  application  and  the  is- 
suing of  the  policy,  there  was  upon  the  real  estate  insured  a  mort- 
gage, on  which  there  was  due  the  sum  of  two  hundred  dollars. 
This  answer  was  manifestly  material,  and  became  a  waiTanty  by 
the  terms  of  the  contract.  Battles  v.  York  Co.  Mut.  Im.  Co.  41 
Maine,  208,  ante.  This  was  a  misrepresentation,  and  a  breach  of 
the  contract,  and,  by  the  instructions  of  the  judge,  the  policy  was 
absolutely  void,  so  far  as  it  referred  to  and  covered  the  real  es- 
tate insured.    This  part  of  the  instructions  was  correct. 

But  the  jury  were  further  instructed  that,  if  the  misrepre- 
sentation was  made  fraudulently,  the  whole  policy  was  void,  and 
the  plaintiff  could  recx)ver  nothing;  but,  if  the  representation 
that  the  store  was  free  from  incumbrance  was  made  inadver- 
tently, in  good  faith,  he  believing  it  to  be  true,  and  he  had  no 
knowledge  to  the  contrary  till  the  day  before  the  commencement 
of  the  trial,  then  said  erroneous  representation  would  not  avoid 
the  policy  of  insurance  upon  the  goods  insured,  and  that  he 
would  be  entitled  to  recover  for  the  goods  insured,  according  to 
the  terms  of  the  agreement,  as  stated  in  the  policy.  Exceptions 
taken  to  the  latter  portion  of  these  last  instructions  are  relied 
upon. 

The  company  had  a  lien  on  the  land  and  the  store  which  con- 
tained the  goods,  and  upon  the  goods  themselves,  not  only  for 
the  payment  of  the  note  given  for  the  premium,  but  for  the  pay- 
ment of  assessments  made  on  account  of  losses.  In  the  policy 
and  the  application,  no  distinction  is  made  between  an  incum- 
brance for  a  small  sum  compared  with  the  value  of  the  real  es- 
tate insured,  and  a  sum  which  is  nearly  or  quite  equal  to  the 
whole  value,  in  relation  to  the  question  whether  the  policy  is 
avoided  by  such  misrepresentation.  In  the  latter  case  supposed, 
the  company  would  hold  a  position  far  less  favorable  than  in  the 
former,  as  to  the  goods  insured,  as  well  as  to  the  real  estate.  In 
a  policy  like  the  one  in  question,  the  real  estate  insured  is  secu- 
rity for  the  goods  covered  by  the  same  policy ;  and,  if  the  real 

voh  IV.  29 


450   Gould  v.  Yobk  Co.  Mut.  Fieb  I.  Co.  47  Maine,  403. 


Non-disclosare. 


estate,  as  owned  by  the  assured,  is  of  little  or  no  value,  it  can  be 
security  for  the  intended  purposes  only  in  proportion  to  the  in- 
surable interest  of  the  applicant. 

Is  there  ground  for  the  distinction  made  by  the  judge,  as  to 
the  intent  with  which  the  misrepresentation  was  made,  in  its 
effect  upon  the  itisurance  of  the  goods  7 

It  is  immaterial,  in  regard  to  misrepresentation  in  obtaining 
insurance,  whether  it  is  made  fraudulently,  or  by  mistake,  or  ac- 
cident; the  effect  is  the  same.  A  policy  obtained  by  misrepre- 
sentation is,  in  legal  intendment,  no  insurance  at  all ;  it  has  no 
legal  effect.    Clark  v.  N.  E.  Mut.  Ins.  Co.  6  Cush.  842.* 

In  Carpenter  v.  American  Ins.  Co.  1  Story,  57,^  Story,  J., 
says :  A  false  representation  of  a  material  fact  is,  according  to 
well  settled  principles,  sufficient  to  avoid  a  policy  of  insurance, 
underwritten  on  the  faith  thereof,  whether  the  false  representa- 
tion be  by  mistake  or  design."  "  The  representation,  made  by 
an  agent  in  procuring  a  policy,  is  equally  fatal,  whether  made 
with  the  knowledge  or  consent  of  the  principal  or  not.  The 
ground  in  each  case  is  the  same.  The  underwriters  are  deceived. 
They  execute  the  policy  on  the  faith  of  statements  material  to 
the  risk,  which  turn  out  to  be  untrue.  The  mistake  is  therefore 
fatal  to  the  policy,  as  it  goes  to  the  very  essence  of  the  contract." 
The  same  principle  was  laid  down  by  Lord  Mansfield,  which 
has  not  been  denied  to  be  correct.  He  says:  "Although  the 
suppression  should  happen  through  mistake,  without  any  fraud- 
ulent intention,  yet  still  the  underwriter  is  deceived  and  the 
policy  is  void,  because  the  risk  run  is  vastly  different  from  the 
risk  understood  and  intended  to  be  run  at  the  time  of  the  agree- 
ment."   Carter  v.  Boehm,  3  Burr.  1905, 1909. 

The  policy  was  void  by  reason  of  the  misrepresentation  in  re- 
gard to  the  incumbrance,  irrespective  of  the  question  whether  it 
was  fraudulent  or  made  through  an  honest  misapprehension  of 
the  facts;  and,  by  the  terms  of  the  policy,  including  the  appli- 
cation, charter,  and  by-laws,  which  make  a  part  thereof,  it  be- 
came void.  The  contract  being  entire,  and  one  premium  note 
given,  the  lien  for  the  security  of  the  same  was  affected  by  the 
eri'oneous  answer.  Richardson  v.  Maine  Ihs.  Co.^  decided  by 
this  court  in  1859,  not  yet  reported ;  Brown  v.  People^ s  MuL 


Ins.  Co.  11  Cush.  280.« 


1  Ante,  vol.  3,  p.  131. 


2  AtUe,  vol.  2,  p.  120. 


'  Ante,  ToL  3,  p.  583. 
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The  plaintiff  testified  that,  at  the  time  of  the  fire,  some  1^500 
pounds  of  paper  rags  were  in  the  store,  which  were  destroyed ; 
these  he  had  taken  in  from  time  to  time.  The  defendants  re- 
quested the  judge  to  instruct  the  jury  that  if  rags  were  kept  in 
the  store  insured,  and  which  contained  the  other  property  in- 
sured, during  the  time  said  property  was  insured  by  the  defend- 
ants, the  policy  would  be  thereby  avoided.  2.  If  rags  were  so 
kept  daring  any  portion  of  the  time  the  same  were  insured,  it 
avoids  the  policy.    These  instructions  were  not  given. 

The  8th  question  put  to  the  plaintiff,  in  the  application,  is, 
"  Is  cotton  or  woollen  waste,  or  rags  kept  in  or  near  the  property 
to  be  insured  ?  "  The  answer  is,  <^  None."  It  does  not  appear, 
affirmatively,  that  this  answer  was  untrue  at  the  time  it  was 
made.  And  no  provision  is  found  in  the  policy,  or  the  charter 
and  by-laws,  that,  if  such  articles  shall  thereafterwards  be  kept, 
the  policy  shall  be  avoided. 

Exceptions  suitamed.    Verdict  Bet  aside^  and  new  trial  granted. 

RiOE,  Applbton,  Goodbnow,  and  Davis,  JJ.,  concurred. 

Gbbbnwald  vb.  Insurance  Co.^ 

(District  Court,  Philadelphia,  1859.) 
Expiation  of  Gunpowder. 

k  danse  in  the  policy  of  fire  insurance  that  the  insurers  should  not  be  liable  for  a  loss  from 
an  explosion  of  gunpowder,  applies  to  the  case  of  a  fire  originating  from  the  exploaion 
of  gunpowder  on  the  premises. 

Where,  to  stop  the  spread  of  flames,  a  house  already  on  fire  is  blown  up  with  gunpowder, 
there  being  no  means  of  extinguishing  fire  by  water  in  the  town,  the  insurers  are  liable. 

Tms  case  came  up  on  a  rule  for  new  trial  on  points  reserved. 
The  opinion  of  the  court  was  delivered  by 

Shabswood,  p.  J.  The  question  whether  the  alleged  defects 
in  the  preliminary  proofs  had  been  waived,  was  left  to  the  jury, 
and  their  verdict,  unless  there  was  absolutely  no  evidence,  a 
court  ought  not  to  interfere  with  on  such  a  question.  Here  the 
only  evidence  was,  that  when  the  first  papers  were  presented, 
certain  objections  were  made ;  another  was  prepared,  which,  in 
the  opinion  of  the  only  witness  examined,  obviated  those  objec- 
tions. That  last  paper  was  received  by  the  oflScer  of  the  com- 
pany, with  the  remark  that  he  would  look  over  the  papers,  and 
if  satisfactory,  all  would  be  right.  The  case  of  BumBtead  v. 
Dividend  Mutual  Ine.  Co.  2  Keman,  81,^  holds  that  the  recep- 
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tion  of  such  papers,  without  objection  to  their  form,  is  evidence 
of  a  waiver  of  any  merely  technical  defects  in  this  respect.  As 
to  the  main  point  reserved,  it  appeared  that  the  property  insured, 
a  stock  of  merchandise  in  a  frame  store  building,  was  situated  in 
the  town  of  Americus,  Georgia,  in  which  there  were  no  means 
of  extinguishing  a  fire  by  the  use  of  water.  It  appears  that  the 
fire  in  question  did  not  originate  on  the  premises  insured,  but  it 
had  reached  them,  and  they  were  burning,  when  the  citizens  as- 
sembled, with  a  view  to  extinguish  the  fire  and  prevent  its 
spreading  farther,  applied  gunpowder  to  them  and  blew  them  up. 
Had  this  measure  been  resorted  to  before  the  fire  had  actually 
begim  its  work  of  destruction  on  the  property  insured,  it  might 
be  a  question  whether  the  underwriters  would  be  liable.  JKI- 
lier  V.  Alleghany  Mut.  Ins.  Oo.  3  Barr,  470,^  might  be  an  au- 
thority in  that  case.  But  here,  altogether  apart  from  the  fire 
caused  by  the  explosion,  the  proximate  loss  was  a  fire  not  caused 
by  an  explosion.  The  case  is  like  the  destruction  of  goods  by 
water  applied  to  extinguish  the  fiames  which  had  caught  them 
or  the  building  in  which  they  are  stored.  If  left  to  themselves, 
they  would  have  been  inevitably  destroyed  by  the  fire ;  it  would 
last  as  long  as  it  had  fuel  to  feed  on.  It  is  certainly  very  much 
against  the  true  interests  of  insurers  to  raise  objections  founded 
on  the  honest  efforts  of  the  insured  or  others  to  prevent  the 
spread  of  fires,  much  more  to  frame  causes  meant  to  make  the 
right  of  recovery  depend  upon  what  is  or  is  not  done  by  stran- 
gers or  others  present  at  the  fire.  Life,  indeed,  as  well  as  prop- 
erty, is  often  in  peril ;  but  where  it  is  not,  men  might  be  disposed 
under  such  circumstances,  out  of  regard  to  the  insured,  to  stand 
still  and  let  property  perish,  rather  than  imperil  by  interfering 
his  claim  for  indemnity  against  the  insurers.  It  would  be  a 
novel  clause  to  introduce  into  a  policy,  that  in  case  of  fire,  the 
insurance  should  be  void  if  any  water  were  applied  to  extinguish 
it.  Quite  as  novel  would  it  be  were  it  provided  that  if  there 
were  no  water  nothing  else  should  be  done.  Yet  the  defendants 
in  this  case  have  told  us  that  the  clause  that  the  insurers  should 
not  be  liable  for  an  explosion  by  gunpowder,  was  meant  to 
guard  against  the  very  thing  which  had  been  done.  Had  the 
citizens  of  Americus,  instead  of  resorting  to  gunpowder,  have 
succeeded  in  any  other  way  in  separating  the  building  in  ques- 
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tion  from  those  contiguous  to  it,  we  would  probably  have  been 
told  that  it  was  destruction  by  a  mob,  against  which  there  is  a 
provision  in  most  policies,  if  not  in  this.  We  construe  this  clause 
differently,  and  more  for  the  interest  of  the  underwriters  when 
we  say,  that  fire  originating  from  an  explosion  o£  gunpowder 
was  what  was  meant  to  be  guarded  against,  and  not  an  honest 
effort,  even  if  it  was  injudicious,  on  the  part  of  those  present  to 
stop  the  flames.      Mule  discharged^  and  judgment  for  plaintiff. 


Fbanklin  Ftbe  Insubance  Co.  v«.  Massby.^  (Supreme 
Court,  Pennsylvania,  Philadelphia,  1859.)    Revocation  of  Contract. 

A  policy  of  insurance  against  fire  was  effected  by  the  agent  of  an  insurance  company,  for 
the  term  of  one  year,  and  also  for  any  future  time  or  times  for  which  a  premium  should 
be  paid,  and  indorsed  on  the  policy,  or  otherwise  acknowledged  in  writing,  by  the  sec- 
retary, or  other  authorized  officer  of  the  company  for  the  time  being;  the  policy  was 
several  times  renewed,  the  premium  being  paid  to  the  agent,  and  by  him  thereon  in- 
dorsed ;  after  the  last  renewal,  the  company  instructed  their  agent  to  return  the  premium 
and  cancel  the  policy;  this  was  communicated  to  the  insured,  but  the  agent  having  no 
funds  in  his  hands,  did  not  return  the  premium  until  a  loss  had  occurred  by  fire  within 
the  terms  of  the  policy:  Htldj  that  the  agent  was  a  duly  authorized  officer  of  the  com- 
pany, empowered  to  bind  them  by  a  renewal  of  the  policy,  and  that  they  were  liable  for 
the  lose. 

Hie  company  having  received  the  premiums,  and  ratified  the  previous  renewals  of  the  pol- 
icy, were  bound  by  the  act  of  their  agent,  in  the  absence  of  evidence  that  he  had  no 
such  authority,  and  that  this  want  of  power  was  known  to  the  insured. 

An  action  of  debt  will  lie  on  a  policy  under  seal,  renewed  by  a  parol  indorsement,  in  the 
name  of  an  assignee  of  the  party  originally  insured. 


Inland  Insurance  and  Deposit  Co.  v9.  Staufpee.^  (Su- 
preme Court,  Pennsylvania,  Harrisburg,  1859.)  Notice  of  Loss.  — 
Other  Insurance. 

A  policy  of  insurance  against  fire  provided  that  all  persons  assured,  sustaining  any  loss  or 
damage  by  fire,  should  forthwith  give  notice  to  the  secretaiy,  or  other  authorized  officer, 
and  as  soon  as  possible  after  deliver  in  as  particular  account  of  their  loss  or  damage  as 
the  uature  of  the  case  would  admit  of,  and  produce  to  the  company  satisfactory  proof 
thereof:  Held  (1.)  That  proof  of  notice  of  the  loss,  if  not  waived,  was  a  condition  pre- 
cedent, and  essential  to  the  plaintiff^s  right  to  recover. 

(2.)  That  the  neglect  to  give  such  notice  could  not  be  compensated  by  a  deduction  from 
the  claim  of  the  assured. 

(3.)  That  a  director  of  the  company  was  not  an  authorized  officer  to  whom  inch  notice 
could  be  given. 

(4.)  That  such  notice  might  be  waived  by  the  insurers;  and  that  the  Jury  might  find  from 
the  conduct  of  the  parties  whether  there  had  been  such  a  waiver. 

A  policy  of  insurance  provided  that  in  case  of  subsequent  insurance  of  the  same  property, 
notice  thereof  should,  with  all  reasonable  diligence,  be  given  to  the  company,  &c.,  in  de- 
fault whereof,  the  policy  should  be  void  ;  the  party  effected  a  subsequent  insurance,  and 
before  notice  the  premises  were  destroyed  by  fire:  ffeldy  that  it  was  error  to  instruct  the 
juy  that,  if  there  was  no  want  of  reasonable  diligence  in  giving  notice,  the  plaintiff  was 
not  in  default,  there  being  no  evidence  that  notice  was  ever  in  fact  given. 

1  33  Penn.  St.  221.  a  33  Penn.  St.  397.  , 
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A  policy  of  insnruice  against  loss  by  fire,  provided  that  in  case  of  any  alteration,  &c.,  to 
the  boilding  insored,  notice  thereof  shoald  be  given  to  the  secretary  or  agent  of  the  in- 
surance company,  and  that  in  defanit,  the  policy  should  be  void ;  the  insured  subse- 
quently erected  a  steam-engine  upon  the  premises.  Held,  1.  That  notice  to  the  agent  of 
the  company  could  not  be  proved  by  evidence  of  conversations  with  third  parties,  in 
which  the  erection  of  the  steam-engine  was  spoken  of ;  2.  That  knowledge  of  the  fact 
by  the  agent  did  not  affect  the  company  with  knowledge,  though  notice  to  the  agent 
would  do  so. 

Thb  opinion  of  the  court  was  delivered  by 
Rbad,  J.  The  question  in  this  case  is  narrowed  down  to  a 
single  point,  whether  the  notice  of  a  material  alteration  in  the 
building  insured,  by  the  erection  of  a  steam-engine,  was  ^ven  in 
conformity  to  the  fourteenth  provision  of  the  by-laws  attached 
to,  and  printed  with,  the  policy,  and  expressly  made  a  part 
thereof  by  the  contract  of  the  parties.  This  by-law,  numbered 
V.  in  the  printed  proposals,  provides  that  in  such  case  **  applica- 
tion must  be  made  to  the  secretary,  or  any  agent,  who  shall  ex- 
amine the  premises,  and  certify  his  opinion  whether  the  hazard 
be  thereby  increased  or  not ;  and  if  not  increased,  the  secretary 
shall  enter  on  the  record  of  said  policy,  ^  altered  but  not  endan- 
gered ; '  but  in  case  the  secretary  or  agent  shall  judge  such  al- 
terations or  additions,  &c.,  do  increase  the  risk,  he  shall  say  how 
much,  and  take  an  additional  note  for  such* increased  risk ;  and 
the  secretary  shall  enter  a  minute  thereof  on  the  record  of  said 
policy.  Upon  failure  to  give  the  notice  herein  prescribed,  the 
policy  or  policies  shall  become  and  be  void,  from  the  commence- 
ment of  such  alterations,  &c.,  and  the  company  shall  not  be  lia- 
ble for  damages  for  fire  in  such  cases." 

It  is  not  pretended  that  any  notice  in  the  form  thus  prescribed 
was  given  to  the  secretary,  or  to  the  company,  nor  even  to  any 
agent.  It  is  not  said  that  any  direct  notice  of  any  kind  was 
given  to  the  agent ;  but  it  was  asked  that,  from  casual  conversa- 
tions of  third  persons  with  the  agent,  notice  to  him  is  to  be  in- 
ferred. No  such  inference  could  be  drawn  from  the  evidence  as 
stated,  and  the  court  were  therefore  correct  in  saying  so  to  Uie 
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If  there  waa  no.  eyidenoe  of  notioe  to  the  agent,  there  was 
dearly  none  to  the  company,  for  it  is  not  allied  that  it  came  in 
any  other  way  than  through  him.  For  these  reasons,  in  addition 
to  those  assigned  by  ihe  learned  judge  in  the  court  below,  the 
judgment  is  affirmed.  Judgment  affirmed. 

Independent  Mutual  Insubance  Co.  vs.  Agnew.^  (Su- 
preme Court,  Pennsylvaoia,  Harrisburg,  1859.)  Good$  Lo$t  or 
Stolen. 

The  value  of  goods  lost  or  stolen,  whilst  in  process  of  removal  from  a  boilduig  actually  on 
fire,  is  recoverable  in  an  action  on  a  policy  of  insurance  against  fire.  It  is  a  loss  within 
the  terms  of  the  policy. 


Gabbbtt,  executor  of  Taylor,  V9.  PROViNCiAii  Insubance  Co.* 
(Queen's  Bench,  Upper  Canada,  Michaelmas  Term,  1859.)  Agree- 
ment to  keep  Water  on  the  Premises. — Effect  of  Non-'performance. 

Where  by  a  policy  of  insurance  the  insured  agreed  to  keep  twelve  pails  full  of  water  on 
each  flat  of  the  bnildiog  during  the  continuance  of  the  policy,  and  he  neglected  to  do  so, 
but  it  appeared  that  the  loss  was  not  in  any  way  affected  by  his  default,  Kiidy  that  nev- 
ertheless he  could  not  recover. 


RlOHMONDYILLB   UNION  SeMINABY  VS.   HAMILTON  MUTUAL 

Insurance  Co.* 

(Supreme  Court,  Massachusetts,  January,  1860.) 

Non^closure.  —  Contiguous  Structure.  —  Evidence,  —  Double  Insur- 
ance. 

The  by-laws  of  an  insurance  company,  to  which  their  policies  were  expressly  made  sub- 
ject, provided  that  their  risks  should  be  distributed  into  four  classes,  one  of  which  in- 
cluded carpenters*  shops;'*  that  the  application  should  be  part  of  the  policy,  ai^d 
*^a  warranty  on  the  part  of  the  assured; "  and  that  an  omission  in  the  application  to 
*'make  a  true  representation  of  the  property,  so  far  as  concerns  the  risk  and  value 
thereof,"  should  avoid  the  policy.  An  application  for  insurance  on  a  building  in  a  less 
hazardous  class  contained  a  covenant  that  it  was  a  correct  description  of  the  property, 
so  far  as  regards  the  condition,  situation,  value,  and  risk  of  the  same ;  and  that  neither 
the  building  described  nor  any  other  within  one  hundred  and  fifty  feet  is  used  for  more 
hazardous  purposes  than  is  herein  stated;"  and  this  interrogatory:  What  is  the  dis- 
tance and  direction  from  each  other  and  fromt  other  buildings  within  one  hundred  and 
fifty  feet,  and  for  what  purposes  are  said  buildings  occupied?  "  Held^  that  an  omission 
to  disclose  a  structure  of  rough  timber  forty-five  feet  long  by  twelve  to  eighteen  feet 
high,  within  fifty  feet  of  the  property  insured,  made  for  the  use  of  the  carpenters  em- 
ployed to  erect  the  building  insured,  did  not  avoid  the  policy,  unless  found  by  the  jury 
to  be  a  carpenter's  shop,  or  unless,  from  the  materials  usually  deposited  therein,  and  the 
use  to  which  it  was  devoted,  its  disclosure  would  have  increased  the  premium  of  insur- 
ance. 

In  an  action  upon  a  policy  of  insurance  the  defendants  put  in  evidence  a  diagram  of  the 
property  insured,  without  date  or  signature,  but  referred  to  in  the  application  as  of  a  cer- 

1  84  Penn.  St.  96.  «  20  Up.  Can.  Q.  a  200.  «  14  Gray,  459. 
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tain  date  and  sent  to  them  by  a  certain  person.  Held^  that  the  admission  of  a  lett«r  so 
dated  and  signed,  and  which  had  accompanied  the  diagram,  as  containing  representa- 
tions made  by  the  plaintiflts,  but  not  as  proof  of  any  facts  therein  stated,  was  unobjec- 
tionable. 

The  by-laws  of  an  insurance  company,  to  which  a  policy  was  made  subject,  provided  that 
in  case  of  double  insurance  the  company  should  be  liable  to  pay  only  such  proportion 
thereof  as  the  sum  insured  by  them  should  bear  to  the  whole  amount  insured  thereon. 
Upon  the  face  of  the  policy  were  written  the  words,  Additional  to  $9,000  insured  in 
other  offices,  and  $8,000  to  be  insured  in  other  offices.  The  application  for  insonmoe 
stated  that  there  was  $9,000  already  insured,  and  $8,000  wanted  in  other  companies.^* 
Held^  that  the  company's  liability  was  to  be  calculated  by  the  amount  of  insurance  act- 
ually procured,  and  not  by  the  amount  thus  stated. 

Action  of  conteact  upon  a  policy  of  insarance  for  $3,000, 
made  by  the  defendants,  a  mutual  fire  insurance  company,  "  in 
its  second  class,"  to  the  plaintiffs  on  their  seminary  building 
and  fixtures  attached,  in  Richmondville,"  N.  Y.  On  the  face  of 
the  policy,  immediately  after  the  description  of  the  property, 
were  written  these  words :  "  Additional  to  $9,000  insured  in 
other  offices,  and  $8,000  to  be  insured  in  other  offices." 

The  policy  was  declared  by  printed  clauses  on  its  face  to  be 
made  "  under  the  provisions,  conditions,  and  limitations  of  the 
charter  and  by-laws  of  said  company,"  and  subject  to  their  lien 
on  the  interest  of  the  assured  in  the  property ;  and  to  be  "  ac- 
cepted by  the  insured,  subject  at  all  times  to  the  conditions  and 
regulations  of  the  act  of  incorporation  and  by-laws  of  'said  com- 
pany for  the  time  being  in  force,  which  conditions  and  regula- 
tions are  hereby  declared  to  form  a  part  hereof." 

The  by-laws  contained  these  provisions :  By  the  fifth  article 
"  the  property  insured  by  said  company  shall  be  divided  into 
four  classes,"  of  which  the  second  "  shall  consist  of  dwelling- 
houses,  barns  and  their  contents,  in  towns  and  villages,  together 
with  other  property  not  deemed  by  the  directors  more  hazard- 
ous ; "  and  the  fourth,  of  various  mechanics'  shops  and  manu- 
factories, including  "  carpenters'  shops." 

"  Art.  6.  The  application  upon  which  a  policy  is  founded  shall 
be  held  to  be  a  warranty  on  the  part  of  the  assured,  and  as  ab- 
solutely a  part  of  said  policy  and  of  the  contract  of  insurance  as 
if  it  were  actually  incorporated  therein  in  full," 

Art.  13.  Unless  the  applicant  for  insurance  shall  make  a 
true  representation  of  the  property  on  which  he  requests  insur- 
ance, so  far  as  concerns  the  risk  and  value  thereof,  the  policy 
issued  thereon  shall  be  void ;  and  in  case  the  application  iB 
made  through  an  agent,  the  applicant  shall  be  held  liable  for 
the  representation." 
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"Art.  18.  In  case  any  other  policy  of  insurance  has  been  or 
ahall  be  issued,  covering  the  whole  or  any  portion  of  the  property 
insured  by  this  company  in  any  policy,  the  poUcy  issued  by  this 
company  shall  be  deemed  and  become  void,  though  such  other 
policy  shall  be  void  also,  unless  the  directors  shall  have  been 
notified  of  such  other  policy  and  given  their  consent  thereto  in 
writing,  signed  by  the  president  and  secretary ;  and  in  case  of 
loss  or  damage  of  property  upon  which  such  double  insurance 
subsists,  this  company  shall  be  liable  to  pay  only  such  propor- 
tion thereof  as  the  sum  insured  by  this  company  bears  to  the 
whole  amount  insured  thereon  ;  such  amount  not  to  exceed  two 
thirds  of  the  actual  value  of  the  property  at  the  time  of  the 
loss." 

The  application  contained  numerous  printed  questions  and 
written  answers,  among  which  were  these :  4.  What  is  the  dis- 
tance and  direction  from  each  other,  and  from  other  buildings 
within  one  hundred  and  fifty  feet,  and  for  what  purposes  are  said 
buildings  occupied  ?  "    Answer.  "  See  diagram  sent  you  by  E.  S. 
Fox,  agent,  dated  17th  November,  1853."    "Make  a  ground 
plan  on  the  back  of  the  application."    Answer.  "  Please  attach 
the  one  sent  as  above."    "  5.  Are  there  any  stores,  hotels,  me- 
chanics' shops,  or  hazardous  property  of  any  description  in  the 
vicinity,  beyond  one  hundred  and  fifty  feet,  so  situated  as  to  en- 
danger the  property  to  be  insured  ?    If  so,  state  what,  and  make 
a  plan  thereof,  with  the  intervening  property,  giving  all  the  dis- 
tances and  directions."    Answer.  "  Is  not."   "  10.  If  there  is 
any  insurance  on  the  property,  state  where,  to  what  amount,  and 
at  what  rate."    The  answer  to  this  question  gave  $9,000  in  oth^ 
oflSces,  with  the  rates,  and  added,  "  $8,000  wanted  in  other  com- 
panies."    Above  the  applicant's  signature  were  printed  these 
provisions :  "And  the  applicant  covenants  and  agrees  with  said 
company  that  the  foregoing  is  a  correct  description  of  the  prop- 
erty requested  to  be  insured,  so  far  as  regards  the  condition,  sit- 
uation, value,  and  risk  on  the  same ;  that  neither  the  building 
described  nor  any  other  within  one  hundred  and  fifty  feet  is  used 
for  more  hazardous  purposes  than  is  herein  stated  ;  that  the  sums 
proposed  to  be  insured  do  not  exceed  two  thirds  of  the  actual 
value  thereof  exclusive  of  land ;  "  "  that  the  company  shall  not 
be  held  liable  to  pay  in  case  of  loss  more  than  such  proportional 
part  of  the  value  at  the  time  of  the  loss ; "  "  that  he  holds  him- 
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self  bound  by  the  aot  of  incorporation  and  by-laws  of  said  com- 
pany ; "  and  that  the  misrepresentation  or  suppression  of  ma- 
terial facts  shall  destroy  his  claim  for  damage  or  loss.'* 

At  the  trial  in  Essex,  at  November  term,  1858,  before  Dewey, 
J.,  it  appeared  that  the  seminary  building  was  a  large  structure 
of  the  value  of  about  $24,000,  erected  in  the  year  1853,  and 
was  totally  destroyed  by  fire  on  the  30th  of  June,  1854,  within 
the  term  of  the  policy* 

The  diagram  mentioned  in  the  answer  to  the  fourth  interroga- 
tory in  the  application  omitted  a  structure  within  fifty  feet  of 
the  property  insured,  nearer  than  any  other  building  disclosed, 
which,  was  forty-five  feet  long  by  from  twelve  to  eighteen  feet 
high,  made  of  rough  lumber,  and  was  erected  before  the  com- 
mencement of  the  building  insured,  for  the  use  of  the  carpenters 
employed  thereon,  and  was  not  occupied  when  the  insurance  was 
effected,  though  carpenter *s  work  was  afterwards  done  in  it. 

The  plaintifEs  contended  that  this  was  ^  a  structure  of  a  tem- 
porary character  only,  for  the  use  of  the  medianics  and  Uiose 
engaged  upon  the  building,  which  was  to  be  removed  upon  the 
completion  of  the  work,  and  not  necessary  to  be  described  in  the 
application,  although  in  point  of  fact  it  had  not  been  removed 
when  the  fire  occurred."  The  defendants  insisted  that  the  omis- 
sion to  disclose  this  building  or  structure  in  ihe  application 
avoided  the  policy,  whether  it  affected  the  risk  or  not. 

The  presiding  judge  instructed  the  jury  that  if  there  was 
upon  the  premises  of  the  plaintiff,  and  within  fifty  feet  of  the 
building  insured,  a  carpenter's  shop,  adapted  and  used  for  that 
purpose,  which  shop  was  shown  to  belong  to  a  more  hazardous 
class,  and  one  which  would  have  required  a  greater  premium  to 
be  paid  for  insuring  the  seminary  building ;  and  the  existence  of 
said  shop  was  not  disclosed  to  the  insurers  in  the  answers  in  the 
application,  but  wholly  omitted  therefrom ;  such  omission  would 
render  the  policy  void."  And,  upon  the  defendants'  prayer  for 
a  further  instruction,  not  confined  to  a  carpenter*s  shop,  the  court 
further  instructed  the  jury,  ^'that  if  any  structure  ot  the  size 
which  the  evidence  tended  to  show  the  present  was,  was  shown 
to  have  existed  on  the  premises,  and  within  fifty  feet  of  the  sem- 
inary building,  which  structure,  from  the  materials  usually  de- 
posited, an^  the  use  to  which  it  was  devoted,  was  such  as  would 
thereby  have  required  a  larger  premium  to  be  paid  for  insuring 
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the  building  by  the  plaintiffs,  if  its  existence  had  been  disclosed 
to  the  defendants  in  the  answers  to  the  questions  propounded  to 
the  plaintiffs  in  the  application,  its  omission  would  render  the 
policy  void,"  The  court  gave  no  further  instructions  on  this 
point. 

The  diagram  mentioned  in  the  application  was  attached  to  a 
letter  dated  November  17,  1863,  written  to  the  defendants  by 
Fox,  their  agent  for  receiving  and  forwarding  applications  and 
receiving  and  delivering  policies  in  return,  and  contained  state^ 
ments  as  to  the  nature  of  this  risk,  and  the  rates  of  insurance  by 
other  eompcmies.  The  plaintiffs  claimed  the  right  to  put  this 
letter  into  the  case,  and  to  read  and  comment  upon  it  to  the  jury. 
And  the  presiding  judge,  against  the  defendants'  objection,  ad* 
mitted  the  letter,  <^  instructing  die  jury  that  it  was  to  be  taken 
as  a  letter  containing  representations  by  the  plaintiffs  only,  not 
as  proofs  of  ihe  facts  therein  stated." 

It  appeared  that  at  the  time  of  the  fire  the  plaintiffs  had 
111,000  insurance,  other  than  the  defendants'  policy,  on  the 
property.  The  defendants  contended  that  their  liability  under 
their  eighteenth  by-law  was  to  be  calculated  as  if  the  other  in- 
surance had  been  $17,000,  as  mentioned  in  the  policy,  and  should 
he  therefore  litnited  to  three  twentieths  of  the  amount  insured, 
such  amount  not  to  exceed  two  thirds  of  the  actual  value  of  the 
property.  But  the  judge  instructed  the  jury  that  the  defend- 
ants' liability  was  to  be  calculated  by  the  amount  actually  in- 
sored  by  the  plaintiffs  upon  their  property  ;  and  as  that  amount 
was  less  than  two  thirds  of  the  value  of  the  property,  that  the 
ddendants  were  liable,  if  at  all,  for  the  whole  amount  of  their 
policy.  The  jury  returned  a  verdict  for  the  plaintiff  for  the  full 
amount,  and  the  defendants  alleged  exceptions. 

BiGELOW,  J.  1.  The  application  for  insurance  in  the  present 
case,  the  policy  issued  thereon,  and  the  by-laws  of  the  company, 
are  substantially  the  same  as  those  which  came  under  the  consid- 
eration of  the  court  in  Elliott  v.  Hamilton  Muttud  Ins.  Co.  13 
Gray,  139.^  It  was  there  held,  that  the  answers  to  the  interroga- 
tories proposed  to  the  assured  did  not  amount  to  strict  warran- 
ties J  that  they  were  to  be  construed  in  connection  with  the  agree- 
ments and  stipulations  made  by  the  assured  in  the  last  clause  of 
the  application.    It  follows  that,  notwithstanding  the  terms  of 
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the  sixth  article  of  the  by-laws,  the  policy  is  not  avoided  by  an 
omission  to  disclose  the  fact  that  buildings  were  situated  nearer 
to  the  premises  insured  than  the  distance  named  in  the  answers, 
unless  the  existence  of  such  buildings  was  material  to  the  risk. 
The  instructions  given  to  the  jury  on  this  part  of  the  case  were 
in  conformity  with  this  construction  of  the  contract,  and  were 
sufficiently  favorable  to  the  defendants. 

2.  The  letter  from  the  agent,  to  which  the  diagram  was  at- 
tached, was  properly  admitted  in  evidence  under  the  limitatioDS 
stated  by  the  court.  It  was,  in  fact,  a  part  of  the  evidence  on 
which  the  defendants  relied.  They  could  not  maintain  their  de- 
fence without  putting  in  the  application  for  insurance  and  the 
diagram  of  the  premises  referred  to  therein.  The  latter  could 
be  identified  only  by  the  date  of  the  letter  to  which  it  was  at- 
tached and  the  signature  of  the  agent  thereto.  The  defendants 
could  not  properly  be  permitted  to  put  in  one  part  of  a  document 
and  withhold  the  residue.  The  plaintiffs  had  a  right  to  insist 
that  the  whole  of  it  should  be  read  to  the  jury.  Besides,  we  are 
unable  to  see  that  the  letter  could  in  any  way  have  prejudiced 
the  defendants'  case.    It  was  not  admitted  as  evidence  of  the 

•  facts  stated  in  it,  and  the  representations  which  it  contained  did 
not  relate  particularly  to  any  ground  of  defence  relied  on  at  the 
trial. 

3.  The  ruling  as  to  the  amount  which  the  plaintiff  was  entitled 
to  recover  was  also  correct.  Taking  the  application  and  the 
policy  together,  we  think  it  very  clear  that  there  was  no  inten- 
tion on  the  part  of  the  assured  to  stipulate  for  obtaining  an  ad- 
ditional insurance  of  eight  thousand  dollars  on  the  property,  and 
that  it  was  not  so  understood  by  the  defendants.  The  clause  in 
the  policy  that  eight  thousand  dollars  was  to  be  insured  at  other 
offices  was  inserted  for  a  different  purpose.  In  the  application 
the  plaintiffs  had  stated  that  they  wanted  to  procure  insurance 
for  eight  thousand  dollars  in  other  offices.  By  the  eighteenth 
article  of  the  by-laws  attached  to  the  policy,  it  is  provided  that 
the  contract  of  insurance  shall  be  void,  if  other  insurance  on  the 
property  shall  be  obtained  without  the  consent  in  writing  of  the 
defendants.  The  object  therefore  of  the  clause  in  the  policy  re- 
lating to  future  insurance  was  permissive  only,  inserted  in  order 
that  the  plaintiffs  might  procure  the  further  insurance  on  the 
property,  which  in  the  application  they  had  stated  they  wished 
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to  obtain,  without  the  risk  of  thereby  avoiding  the  policy  or  of 
being  nnder  the  necessity  of  applying  for  the  witten  assent  of 
the  defendants.  But  it  was  not  intended  as  an  agreement  that 
the  plaintiffs  should  at  all  events  procure  that  amount  of  insur- 
ance on  the  property,  nor  to  limit  the  liability  of  the  defendants 
in  case  of  loss,  so  that  the  plaintiffs  could  recover  only  a  portion 
of  the  sum  insured  by  the  policy,  calculated  on  the  basis  that 
such  future  insurance  actually  subsisted  on  the  property.  We 
are  therefore  of  opinion  that  the  plaintiffs  were  entitled  to  a 
verdict  for  the  full  sum  insured  by  the  defendants. 


Hough  vs.  City  Fibb  Instjeance  Co.^  (Supreme  Court,  Con- 
necticut, February  Term,  1860.)  Ownership,  —  Absolute  Interert, 
—  Evidence,  —  Occupation  of  Building, 

A  person  may  describe  property  as  "  his  "  when  he  has  a  right  to  it,  and  the  power  by  law 
to  enforce  and  protect  that  right.  In  legal  acceptation,  property  is  his,  who,  in  case  of 
its  destruction,  mast  sustain  the  loss. 

Where  the  condition  of  a  policy  required  "the  interest  '*  of  the  assured  to  be  stated  if  not 
absolute,  htld,  that  this  did  not  mean  that  he  must  state  the  nature  of  his  titUf  if  less  than 
absolute.  The  terms  ''interest"  and  title  "  are  not  synonymous.  A  mortgagor  in 
possession,  and  a  purchaser  holding  a  deed  defectively  executed,  have  ah9olutt  as  well  as 
insurable  irUeresUy  though  neither  of  them  has  the  legal  title.  Sandford,  J.,  Warner  y. 
Middlesex  Assur,  Co.,  anti,  vol.  3,  distinguished ;  see,  also,  Treadway  v.  HamilUm  Ins.  Co. 
29  Conn.  68. 

Evidence  held  admissible  to  show  that  the  exact  nature  of  the  plaintiff's  title  was  explained 
to  the  company's  agent  at  the  time  of  the  negotiations  for  insurance. 

When  no  time  for  the  performance  of  a  contract,  other  than  the  payment  of  money,  is  speci- 
fied, the  law  allows  a  reasonable  time.  And,  therefore,  even  if  the  statement  in  the  applioa- 
tion  that  the  house  was  unoccupied,  but  was  **to  be  occupied  by  a  tenant,"  was  to  be 
regarded  as  a  binding  undertaking  (which  it  was  not),  the  law  would  allow  a  reasonable 
time  for  performance;  and  what  this  was,  was  properly  left  to  the  jury. 


James  McEwan  et  al.^  appellants,  vs.  Richakd  Guthridgb, 
respondent.*    (Privy  Council,  February,  1860.)  Gunpowder, 

Among  the  conditions  contained  in  a  fire  policy,  it  was  provided  that  the  policy  was  to  be 
void  if  at  any  time  there  was  more  than  56  pounds  weight  of  gunpowder  on  the  insured 
premises,  unless  specially  provided  for  in  the  policy.  The  insured  premises  were  used 
for  general  trade,  and  the  assured  sold,  among  other  things,  gunpowder,  but  no  special 
insurance  was  made  for  the  assured  having  more  than  56  pounds  weight  of  gunpowder  on 
the  premises.  Held,  that  the  condition,  limiting  the  amount  of  gunpowder,  was  not  un^ 
reasonable,  and  was  not  discharged  by  the  specification  of  stock  in  trade  (including  haz- 
ardous) in  the  policy. 


Judgment  on  the  verdict. 


1  29  Conn.  10. 
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.  Jesse  W.  Benedict  vs.  Ocean  Insubancb  Co.^ 

(Court  of  Common  Pleas,  New  York,  February,  1860.) 

Written  Wards.  —  Waiver  of  Printed  Oonditian.  —  Other  Jbuwwsee.  — 

Acts  of  Agent* 

The  words  privilege  for  $4,500  additional  insnranoe  '*  were  written  in  the  body  of  a 
'  policy  of  insurance.  Held^  to  work  a  waiver  of  a  subsequent  printed  condition  in  the 
policy  requiring  notice  to  be  given  to  the  insurers  of  any  other  insurance  (within  tbt 
sum  specified),  and  to  have  the  same  indorsed  on  the  policy. 

The  true  intent  and  meaning  is,  that  the  insured  may  obtain  further  insnranee  wilhoot  no- 
tice to  the  company,  and  without  affecting  their  policy  or  their  liability  upon  it,  provided 
such  additional  insurance  does  not  exceed  $4,600. 

Where  it  is  shown  that  the  company  prepared  the  policy  of  insurance  after  a  careful  exam- 
ination of  the  insured  premises  by  their  own  surveyor,  and  with  a  full  knowledge  of  the 
nature  of  the  risk,  Ae2tf,  that  any  misdescription  of  the  policy  was  the  fault  of  the  eom- 
pany,  and  the  insured  should  not  be  called  upon  to  bear  the  consequences. 

A  cellar  is  not  one  of  the    stories  "  of  a  building. 

Although,  at  the  trial,  evidence  of  certain  admissions  of  defendant's  agent  may  have  been 
improperly  admitted,  yet  where  it  worked  no  injury  to  the  defendant,  the  action  being 
abundantly  sustained  without  it,  hdd^  that,  on  appeal,  It  will  be  rejected  as  immaterial 
matter,  and  the  objection  and  exception  to  its  admission  may  be  disregarded. 

Appeal  by  defendants  from  a  judgment  entered  against  them 
at  special  term  in  favor  of  the  plaintiff. 

This  was  an  action  brought  by  the  plaintiff,  as  assignee  of  Au- 
gust Janson,  to  recover  the  loss  by  fire  of  certain  property  insured 
by  the  defendant. 

The  policy  was  dated  the  18th  of  November,  1857,  and  for  $70 
premium  insured  Janson  against  loss  or  damage  by  fire  to  $2,000, 
— $1,800  on  his  stock,  as  a  cabinet-maker,  and  $200  on  tools 
and  benches,  contained  in  the  five-story  brick  building,  with  tin 
roof,  in  the  rear  of  195  and  197  Chrystie  Street,  New  York.  On 
the  night  of  the  21st  of  January,  1858,  the  buildings  were  totally 
destroyed  by  fire.  The  loss  was  $9,170.84,  of  which  $7,612.84 
was  on  the  stock,  and  $1,558  on  the  tools.  The  policy  contains 
this  clause,  specially  written  upon  the  face  of  the  policy,  at  the 
time  the  policy  was  insured :  **  Privilege  for  $4,500  additional 
insurance."  There  was  exactly  this  amount  of  additional  insur- 
ance, namely :  12,000  in  the  Hamilton  Fire  Insurance  Company  ; 
$2,000  in  the  New  York  and  Erie  Insurance  Company ;  $500  in 
the  Tradesmen's  Insurance  Company.  In  the  body  of  the  policy 
the  following  provision  was  printed  :  "And  provided  further,  that 
in  case  the  assured  shall  have  already  made  any  other  insurance 
against  loss  by  fire  on  the  property  hereby  insured,  not  notified 

1 1  Daly,  8. 
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to  this  corporation,  mentioned  in  or  indorsed  upon  this  policy, 
then  this  insurance  shall  be  void  and  of  no  effect.  And  if  said 
insured,  or  his  assigns,  shall  hereafter  make  any  other  insurance 
upon  the  same  property,  and  shall  not,  with  all  reasonable  dili- 
gence, give  notice  thereof  to  this  corporation,  and  have  the  same 
indorsed  on  this  instrument,  or  otherwise  acknowledged  by  them 
in  writing,  this  policy  shall  cease  and  be  of  no  further  effect.'' 

The  cause  was  tried  before  Judge  Daly  and  a  jury,  on  the 
16th  and  17th  of  December,  1858,  and  a  verdict  rendered  for  the 
plaintiff  for  $2,095.67. 

By  the  Court,  Hilton,  J.  (orally^.  1.  We  do  not  perceive 
how  any  effect  can  be  given  to  the  words  written  by  the  defend- 
ants in  the  body  of  the  policy,  except  by  construing  them  as  a 
waiver  of  the  condition  requiring  notice  to  be  given  to  the  com- 
pany of  any  other  insurance  (within  the  sum  specified),  and  to 
have  the  same  indorsed  upon  the  policy.  To  say  that  it  extended 
only  to  waiving  notice  of  the  insurance,  and  not  to  the  condition 
requiring  the  indorsement,  it  seems  to  us  would  be  giving  a 
strained  and  unnatural  construction  to  the  sentence,  and  such  a 
one  as  the  parties  never  contemplated. 

We  think  its  true  meaning  and  intent  to  be  that  the  insured 
might  obtain  further  insurance  without  notice  to  the  company, 
and  without  affecting  their  policy  or  their  liability  upon  it,  pro- 
vided such  additional  insurance  did  not  exceed  $4,500. 

2.  In  connection  with  the  fact  that  the  company  made  out  the 
policy,  it  appears  that  their  surveyor  had  previously  examined  the 
premises  throughout,  and  knew  their  character.  If,  therefore, 
there  was  any  misdescription  in  the  policy,  it  was  their  fault,  and 
tile  insured  should  not  be  called  upon  to  bear  the  consequences. 

But  there  was  no  misdescription.  The  building  was  a  five- 
story  one,  bearing  that  number  of  floors  above  the  sidewalk,  and 
it  was  so  described  in  the  policy.  But  assuming  that  there  was  a 
misdescription,  we  think  it  would  be  a  gross  act  of  injustice  to 
permit  a  company  who,  it  is  shown,  prepared  the  policy  of  insur- 
ance  after  a  careful  examination  of  tiie  insured  premises  by  their 
own  surveyor,  and  with  a  full  knowledge  of  the  nature  of  the  risk, 
to  avail  itself  of  such  an  error  of  its  own,  by  which  the  policy 
might  be  avoided. 

8.  The  admissions  of  Wilcox  may  have  been  improperly  ad- 
mitted in  evidence,  and  we  rather  incline  to  tiie  opinion  that  they 
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were  ;  but  they  worked  no  injury  to  the  defendants,  as  the  action 
was  abundantly  sustained  without  them.  Rejecting  them,  there- 
fore, as  immaterial  matter,  in  no  way  affecting  the  conclusion 
arrived  at,  it  follows  that  the  objection  and  exception  to  their 
admission  may  be  disregarded.  Judgment  cffirmtd. 


BoGGs  &  Leathe,  respondents,  vs.  American  Insubakce  Co.^ 
(Supreme  Court,  Missouri,  March  Term,  1860.)  Mxsrepreseniatum, 
—  Concealment. 

A  material  fact  is  one  which  if  communicated  to  the  underwriter  would  induce  him  either 
to  decline  an  insurance  altogether  or  not  to  accept  it  unless  at  a  higher  premium. 

The  rule  in  marine  insurance  that  any  circumstance  evidently  and  materially  enhancing 
the  risk  must  be  disclosed  by  the  applicant  for  insurance,  though  no  inquiiy  is  made 
respecting  it,  is  in  fire  insurance  to  be  taken  with  the  qualification  that  such  circum- 
stances were  known  to  the  applicant  at  the  time  of  insuring,  and  not  known  or  pre- 
sumed to  be  known  to  the  insurer,  and  of  which  he  is  not  bound  to  inform  himself  or 
take  the  risk  of  it,  and  that  there  is  no  concealment. 

Statements  made  to  the  insurers  on  previous  occasions  not  made  in  an  application  for  in- 
surance, and  not  in  connection  with  the  present  insurance,  held  inadmissible  to  rebut 
the  evidence  of  a  fraudulent  concealment. 


Newmabk,  appellant,  vs.  The  Livebpool  and  London  Fieb 
AND  Life  Insubancb  Co.,  respondent.^ 

(Supreme  Court,  Missouri,  March  Term,  1860.) 
Thefts.  —  Preliminary  Proofs.  —  Experts. 

The  defendants  held  liable  for  losses  by  theft  after  the  extinguishment  of  the  fire. 
The  affidavits  concerning  the  loss  are  not  evidence  of  the  amount  of  loss. 
The  testimony  of  experts  in  insurance  is  admissible  only  as  to  matters  of  skill  and  sdeoee 
of  which  the  jury  cannot  well  judge. 

This  was  an  action  for  the  loss  of  a  stock  of  goods  by  fire. 
The  third  instruction  of  the  judge  at  the  trial  was  that  the  plain- 
tiff was  entitled  to  recover  for  goods  that  wei*e  lost  at  the  time 
of  the  fire,  but  not  for  any  goods  that  were  stolen  before  the  fire, 
or  that  may  have  been  stolen  after  the  fire  happened  and  was  ex- 
tinguished. The  fourth  instruction  was,  that  if  the  plaintiff  had 
claimed  in  his  affidavit  of  loss  a  larger  amount  than  he  had  act- 
ually sustained,  with  intent  to  defraud  the  defendants,  he  could 
not  recover.  The  fifth  instruction  was,  that  the  plaintiff's  books 
of  account  were  not  evidence  unless  proved  by  the  parties 
making  the  entries  therein,  or  by  some  one  who  had  examined 
or  knew  the  same  at  the  time  they  were  made  to  be  correct  and 
1  80  Mo.  63.  a  30  Mo.  160. 


Digitized  by 


Nbwmabk  v.  Livebpool  &  L.  Ins,  Co.  80  Mo.  160.  465 


Thefts.  —  Preliminary  Proofs,  —  Experts. 

true ;  and  the  plaintifiTs  own  entries  were  not  evidence  except  so 
far  as  they  were  shown  by  other  evidence  to  be  correct.  The 
sixth  instruction  was,  that  Uie  affidavits  of  loss  were  evidence  only 
of  the  fact  that  no  proofs  of  loss  had  been  produced  to  the  de- 
fendants by  plaintiff. 

Napton,  J.,  delivered  the  opinion  of  the  court. 

We  consider  the  third  instruction,  which  was  ^ven  in  this  case 
for  the  defendant,  as  objectionable.  The  rule  in  relation  to 
stolen  goods  has  been  sufficiently  explained  to  the  jury  in  the 
first  instruction  given  for  the  plaintiff,  and  the  restriction  of  the 
liability  of  the  company  for  thefts  to  the  precise  period  when  the 
fire  was  extinguished  is  not  in  accordance  with  the  principle 
upon  which  such  liability  is  based.  That  principle  is  alluded  to 
in  the  instruction  first  given  on  this  subject ;  the  precise  time 
when  a  theft  occurs  is  not  important,  if  it  be  occasioned  directly 
by  the  fire.  Such  an  instruction  may  have  a  tendency  to  mis- 
lead, especially  as  there  was  no  evidence  of  any  thefts  having 
been  committed  before  the  fire  happened  or  after  it  was  extin- 
guished. 

The  propriety  of  the  fourth  instruction  given  for  the  defend- 
ants is  not  material,  since  the  jury  found  for  the  plaintiff  upon 
the  facts  submitted  to  the  jury  on  that  instruction.  But  as  the 
answer  did  not  set  up  any  forfeiture  of  the  policy  by  reason  of 
false  or  fraudulent  affidavits  in  the  preliminary  proofs,  the  in- 
struction was  upon  an  issue  not  made  by  the  pleadings  and  cal- 
culated to  prejudice  the  plaintiff^s  claim. 

The  fifth  instruction  given  for  the  defendants  seems  to  have 
been  designed  to  convey  a  proper  caution  to  the  jury  in  relation 
to  the  character  and  effect  of  the  plaintiff's  books  of  accounts  as 
evidence.  The  phraseology  of  *  the  instruction  is  perhaps  awk- 
ward, if  not  ambiguous,  and  is  objected  to  as  leaving  to  the  jury 
the  question  of  the  competency  of  this  p£Crt  of  the  plaintiff's 
evidence.  If  liable  to  this  interpretation,  the  instruction  would 
undoubtedly  be  objectionable ;  but  we  suppose  it  was  simply 
intended  to  apprise  the  jury  that  the  books  were  not  evidence  of 
themselvesj  as  they  have  been  and  are  considered  in  some  courts, 
but  that  they  should  be  regarded  as  entitied  to  no  further  weight 
than  the  proof  of  the  witnesses  who  were  examined  in  relation  to 
their  accuracy  would  justify. 

The  sixth  instruction  was,  in  our  opinion,  correct.    The  affi- 

TOL.  IV.  80 
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davits  and  accounts  of  loss,  constituting  the  preliminary  proob, 
are  evidence  that  the  plaintiff  has  complied  with  the  require- 
ments of  the  policy  in  this  respect,  but  they  are  no  evidence  in 
his  favor  upon  the  amount  of  loss.  The  affidavit  required  to  be 
appended  to  every  petition  might  as  well  be  r^rded  as  proof  of 
the  truth  of  its  allegations.  The  contrary  decision  in  Moore  v. 
Protection  Insurance  Co.  29  Maine,  97,^  seems  to  have  no  sup- 
port in  principle  or  upon  authority. 

Upon  the  trial  of  this  case  several  witnesses  were  allowed  to 
give  their  opinions  of  the  amount  of  goods  in  value  which  the 
plaintiff *s  store  would  contain,  and  especially  the  value  of  the 
goods  which  could  have  been  packed  on  the  shelves  destroyed  by 
the  fire.  The  witnesses  were  engaged  in  the  same  business  fol- 
lowed by  the  plaintiff. 

The  general  rule  is,  that  persons  of  skill  in  any  particular  sci- 
ence or  art  may  give  their  opinions,  "  when  the  subject  matter 
is  such  that  inexperienced  persons  are  unlikely  to  prove  capable 
of  forming  a  correct  judgment  upon  it  without  such  assistance ; 
in  other  words,  when  it  so  far  partakes  of  the  nature  of  a  science 
or  art  as  to  require  a  course  of  previous  habit  or  study  in  order 
to  attain  a  knowledge  of  it."  Taylor  on  Evidence,  vol.  2,  §  1038. 
The  rule  is  evidently  confined  to  cases  where,  from  the  nature  of 
the  subject,  facts  disconnected  from  such  opinions  cannot  be  so 
presented  to  the  jury  as  to  enable  them  to  pass  upon  the  question 
with  the  requisite  knowledge  and  judgment.  There  are  some 
exceptions  to  this  rule  not  necessary  to  be  noticed  in  connection 
with  the  point  taken  here. 

There  can  be  no  doubt  that  the  evidence  given  in  this  case  was 
of  a  very  loose  and  unsatisfactory  character.  The  two  witnesses 
first  called  differed  by  $10,000  as  to  the  amount  of  goods  which 
could  be  packed  in  the  store ;  nor  did  either  of  them  have  any 
knowledge  of  the  store  and  its  contents  before  the  fire.  Their 
opinions  seem  to  have  been  formed  upon  a  mere  inspection  of 
the  store  after  the  fire,  and  an  examination  of  the  general  char- 
acter of  the  stock  left.  In  the  case  of  Howard  v.  The  City  Fire 
Ins.  Co,  4  Denio,  507,^  the  witness  was  a  clerk  in  a  store  imme- 
diately adjoining  the  one  burnt,  and  proved  the  dimensions  of 
the  two  stores  to  be  the  same.  He  also  proved  that  previous  to 
the  fire  an  inventory  had  been  taken  of  the  goods  in  the  store 

1  Afde,  vol.  2,  p.  75S.  «  lb.  p.  639. 
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where  he  acted  as  clerk,  and  he  was  allowed,  from  the  appear- 
ance of  the  two  stores  as  observed  by  him,  to  give  his  opinion 
of  the  relative  quantity  of  goods  in  the  two  stores.  But  in  the 
present  case,  the  opinions  of  the  witnesses  seem  to  have  been 
formed  without  any  peculiar  advantages  of  arriving  at  correct 
conclusions.  If  they  had  confined  their  statements  to  facts,  it  is 
not  seen  that  the  jury  could  not  have  drawn  as  correct  conclu- 
sions as  the  witnesses.  Their  opinions  appear  to  be  mere  random 
conjectures. 

The  other  judges  concurring,  the  judgment  is  reversed  and 
the  case  remanded. 


Walungfobd  et  al.^  respondents,  vs.  Home  Mutual  Fere  and 
Maeinb  Insurance  Co.,  appellant.^ 

(Supreme  Court,  Missouri,  March  Term,  1860.) 

Gonsummatian  of  Contract, 

Hie  defendants'  charter  provided  that  applicants,  before  receiving  a  policy,  should  "  de- 
posit their  promissoiy  note  ....  a  part  of  which,  not  exceeding  ten  per  cent.,  shall  be 
immediately  paid."  It  was  further  provided  by  the  by-laws  that  policies  should  take 
effect  at  noon  of  the  day  of  approval,  and  should  thereafter  be  binding,  provided  the  pre- 
mium or  ten  per  cent,  thereof  was  paid,  and  that  the  ten  per  cent.  pa3rpient  should  al- 
ways be  made  and  indorsed  on  the  policy.  JTeU,  that  the  giving  the  premium  note  and 
payment  of  ten  per  cent,  thereof  were  conditions  precedent  to  the  liability  of  the  de- 
fendants. 

EwiNG,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  on  a  policy  of  insurance.  The  respondents 
were  doing  business  in  the  city  of  Weston,  Mo.,  in  the  firm  name 
of  Wallingford  &  Newman.  The  appellant  was  a  Mutual  Insur- 
ance Company,  holding  a  charter  from  this  state,  and  located  and 
doing  business  in  St.  Louis. 

By  the  eighth  section  of  the  charter  it  is  declared  that  every 
person  becoming  a  member  of  the  company  by  effecting  insur- 
ance therein  shall,  before  he  receives  his  policy,  deposit  his  prom- 
issory note  for  such  sum  as  shall  be  determined  by  the  directors  ; 
a  part,  not  exceeding  ten  per  cent.,  of  said  note  shall  be  immedi- 
ately paid  for  the  purpose  of  discharging  incidental  expenses,  &c. ; 
another  provision  of  the  charter  provides  that  insurance  shall  be 
made  on  the  written  application  of  the  assured.  The  by-laws 
make  it  the  duty  of  the  president,  alone  or  jointly  with  any  di- 
rector, to  examine  all  applications  for  insurance,  fix  the  sum  or 

1  30  Misfloari,  46 
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sums  to  be  taken  on  each,  and  the  rates  of  insurance,  and  approve 
the  same  by  indorsement  on  the  back  of  the  application;  also 
that  policies  of  insurance  shall  take  effect  at  twelve  o'clock,' 
noon,  on  the  day  of  approval,  at  the  office  of  the  company,  and 
shall  be  binding  thereafter,  provided  the  premium  or  ten  percent- 
agie  on  the  premium  note  has  been  paidJ*^  Sec.  8,  article  4,  of  the 
by-laws,  further  declares  that  ten  per  cent,  of  the  premium  note 
shall  be  paid  in  all  cases  and  indorsed  thereon ;  one  dollar  shall 
be  paid  to  the  secretary  for  each  policy,  and  fifty  cents  for  every 
assignment  or  transfer,  and  one  dollar  shall  be  allowed  agents  for 
each  application  taken  by  them,  provided  the  same  is  affirmed  ; 
and  the  charter,  amendment,  by-laws,  and  conditions  of  insur- 
ance annexed  to  the  policy,  and  the  application  for  insurance,  are 
all  by  express  terms  made  a  part  of  the  policy,  —  all  which,  to- 
gether with  the  policy  and  premium  note,  were  read  in  evidence 
on  the  trial.  Besides  these,  the  evidence  in  the  case  consisted  of 
the  deposition  of  L.  D.  Bird,  and  Salisbury,  the  secretary  of  the 
company.  Bird  was  the  local  agent  of  the  company  at  Weston 
for  receiving  and  forwarding  applications  for  insurance ;  and  to 
him  the  respondents  made  their  application  for  insurance  to  the 
amount  of  twenty-two  himdred  dollars  for  six  years  on  the  prop- 
erty described  in  the  petition.  The  application  was  filled  up  by 
Bird  at  the  rate  of  nine  per  cent,  premium  for  the  six  years,  and 
a  blank  premium  note  was  signed  at  the  same  time  by  respond- 
ents and  delivered  to  Bird,  who  forwarded  them  to  the  company 
at  St.  Louis.  It  abo  appeared  from  the  deposition  of  Bird  that 
some  time  after  they  were  sent  down,  and  before  the  appellant 
would  issue  the  policy,  a  resurvey  of  the  property  was  required, 
which  was  made  and  forwarded ;  that  the  application  was  then 
acted  upon  by  the  president,  who  approved  the  risk  at  the  rate  of 
fifteen  per  cent,  premium  for  six  years ;  and  on  January  20, 1855, 
a  policy  was  made  out,  signed,  and  sent  to  the  agent.  Bird,  with 
a  letter  explaining  the  reasons  for  fixing  the  rate  so  high,  and 
directing  that  if  the  insured  should  think  the  rate  too  hi^,  the 
agent  might  return  the  policy  without  charge ;  that  the  agree- 
ment between  the  respondents  and  himself  (Bird)  at  the  time  ap- 
plication was  made  was  that  the  former  should  take  the  policy  at 
any  rate  fixed  by  the  company,  and  that  the  rate  nine  per  cent, 
was  set  down  by  him  merely  to  influence  the  company  to  fix  it  at 
what  he  thought  was  a  reasonable  and  fair  rate.   The  poliqr 
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reached  Weeton  while  the  agent  (Bird)  was  absent  in  Nebraska, 
and  on  or  about  March  8,  1856,  the  property  was  destroyed  by 
fire.  Bird  was  absent  a  greater  part  of  the  time  between  the 
date  of  the  policy  and  the  fire.  During  this  time  inquiry  was 
made  of  him  by  respondents  whether  the  policy  had  arrived,  but 
no  demand  was  made  for  it,  and  no  offer  to  pay  the  premium ; 
nor  does  it  appear  that  the  respondents  knew  before  the  fire  oc- 
curred at  what  rate  the  premium  had  been  fibced,  or  that  a  policy 
had  in  fact  been  made  out  by  the  company.  It  would  seem,  from 
the  testimony  of  Bird,  that  the  policy,  haying  been  received  in 
his  absence,  had  been  mislaid  in  his  office  and  lost  sight  of,  and 
that  when  inquiry  was  made  of  him  concerning  it  by  the  respond- 
ents, he  was  in  doubt  whether  it  had  been  received  at  all,  or 
whether  he  had  not  delivered  it  to  them,  but  did  not  suppose  it 
was  actually  in  his  possession  until  he  found  it  after  the  fire.  It 
appears  from  the  testimony  of  both  Bird  and  Salisbury  that  the 
former  had  no  authority  to  fix  the  rates  of  insurance,  or  to  ac- 
cept risks,  but  only  to  receive  and  forward  applications.  It  does 
not  appear  that  the  respondents,  at  the  time  of  the  application, 
offered  to  pay  any  portion  of  the  premium,  though  Bird  says  he 
is  not  certain  that  they  did  not^  but  that  he  had  no  power  to  bind 
tile  company  by  receiving  it,  and  did  not  do  so. 

Sahsbury,  the  secretary  of  the  company,  exhibits  and  reads  a 
copy  of  a  letter  written  by  him  to  Bird,  dated  January  20,  1855, 
inclosing  policy  and  giving  statement  of  sum  due  on  it  at  fifteen 
per  cent.,  and  directing  that  if  the  respondents  should  think  the 
rate  too  high,  he  could  return  the  policy  without  charge.  The 
application  was  received  by  the  company  from  their  agent  (Bird) 
January  3,  1855.  He  also  states  that  no  premium  was  ever  pidd 
to  the  office ;  that  the  only  authority  that  Bird  had  for  delivering 
said  policy  to  respondents  was  the  letter  alluded  to.  These  are 
the  material  facts  in  the  case. 

The  question  we  propose  to  consider  in  reference  to  the  in- 
structions ^ven  and  refused  is  whether,  under  the  state  of  facts 
proved,  there  was  any  acceptance  of  the  terms  of  insurance  on 
the  part  of  the  respondents ;  in  other  words,  whether  there  was 
a  mutual  assent  of  the  parties  or  union  of  minds  to  the  terms,  so 
as  to  complete  a  contract  of  insurance.  Was  the  acceptance  of 
the  policy,  the  giving  of  the  premium  note,  and  the  payment  of 
ten  per  cent.,  any  or  all  of  these,  prerequisite  to  its  consumma- 
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tion  ?  It  is  not  pretended  that  the  agent  had  any  authority  to 
make  a  contract  of  insurance,  to  agree  upon  the  rate  of  premionif 
or  to  take  risks.  No  question  can  arise  as  to  the  extent  of  his 
power  as  the  company's  agent ;  it  was  confined  to  that  of  receiving 
applications  and  forwarding  them  to  his  principal.  The  applica- 
tion was  filled  up  for  insurance  at  the  rate  of  nine  per  cent.,  and 
may  be  considered  as  an  appUcation  for  insurance  at  that  rate,  or 
an  offer  on  the  part  of  respondents  to  give  that  much.  It  is  true 
this  sum  was  inserted  in  the  application  by  the  agent,  Bird  ;  bat 
nothing  appears  to  show  that  appellant  knew  anything  of  the 
reasons  that  induced  Bird  to  specify  this  rate,  or  that  it  was  not 
in  fact  the  proposition  of  the  respondents  to  have  insurance  ef- 
fected at  that  rate.  Further  information  having  been  obtained 
respecting  the  condition  and  situation  of  the  property,  the  rate 
of  insurance  was  fixed  at  fifteen  per  cent.,  and  the  policy  was 
sent  to  the  agent  with  instructions  that  it  could  not  be  taken  for 
less ;  that  if  the  respondents  deemed  it  too  high,  he  (Bird)  could 
return  it  without  charge. 

There  was  here  no  assent  or  union  of  minds  to  the  terms  pro- 
posed, but  one  proposition  made  which  was  not  accepted,  and  an- 
other and  different  one  submitted  by  the  company,  which  was 
not  accepted  or  even  known  to  have  been  made  before  the  fire. 
The  case  would  not  have  been  different  if  no  rate  had  been  speci- 
fied in  the  application  (and  it  was  the  same  thing  in  effect,  for 
Bird  had  no  authority  to  agree  upon  it),  and  it  had  been  for- 
warded to  the  company.  It  could  scarcely  be  maintained  in  such 
case  that  the  company  would  have  been  bound  before  the  terms 
had  been  submitted  to  and  accepted  by  the  respondents.  Here  is 
an  application  for  insurance,  and  terms  are  proposed  by  the  com- 
pany, which  the  respondents  were  at  liberty  to  accept  or  reject 
at  their  option.  But  it  was  never  acted  upon  before  the  loss,  and 
could  not  have  been,  because  they  were  not  informed  of  it.  It 
does  not  appear  that  the  company  knew,  before  the  fire  occurred, 
that  the  respondents  proposed  to  hold  themselves  bound  by  any 
rate  of  insurance  that  it  might  fix ;  and  even  if  Bird  had  knowl- 
edge of  this,  the  company  would  not  be  bound  by  it. 

Although  the  policy  may  have  reached  Bird  and  been  in  his 
possession  before  the  loss  happened,  it  was  the  same  thing  as  if  it 
had  remained  in  the  possession  of  the  company,  for  it  never 
passed  from  the  agent,  and  never  had  been  seen  or  assented  to 
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by  the  respondents,  and  there  was  no  delivery  of  it  to  them.  It 
was  a  mere  proposition  which  had  not  been  submitted  to,  much 
Tess  assented  to,  by  the  respondents,  and  no  act  of  theirs  could 
convert  it  into  a  contract  of  insurance  after  the  fire  occurred,  or 
give  it  effect  as  such. 

But  tiiere  is  another  reason  why  this  policy  never  took  effect, 
which  is  that  the  ten  per  cent,  on  the  premium  note  had  not 
been  paid.  We  have  seen  that  the  charter  declares  that  the  ap- 
plicant for  insurance  shall,  before  he  receives  his  policy,  deposit 
his  promissory  note,  &c.,  a  part,  not  exceeding  ten  per  cent,  of 
which,  shall  be  immediately  paid."  The  by-laws  provide  that 
"  policies  shall  take  effect  at  twelve  o'clock,  noon,  on  the  day  of 
approval  at  the  office  of  the  company,  and  shall  be  binding 
thereafter,  provided  the  premium  or  the  ten  per  cent,  tax  on  the 
premium  note  has  been  paid,"  and  "  that  ten  per  cent,  of  the 
premium  note  shall  be  paid  in  all  cases  and  indorsed  on  the  pol- 
icy." The  evident  meaning  of  this  clause  of  the  charter  is,  that 
the  giving  of  the  note  and  paying  the  prescribed  per  cent,  are 
conditions  precedent  to  the  taking  effect  of  the  policy,  and  it  is 
80  interpreted  and  carried  out  in  the  by-laws  which  have  been 
quoted ;  and  any  by-law  which  had  not  exacted  these  terms 
would  have  been  inconsistent  with  and  unauthorized  by  the 
charter.  The  policy,  it  is  true,  was  approved  on  the  20th  of 
January,  and  would  have  been  binding  from  noon  of  that  day  if 
the  contract  of  insurance  had  been  perfected  and  the  money 
paid;  but  having  been  approved  without  the  assent  of  the  re- 
spondents to  its  terms  and  the  payment  of  the  required  sum, 
the  policy  was  incomplete  as  a  contract  of  insurance,  and  re- 
mained so  by  reason  of  the  non-assent  of  the  respondents. 

Mr.  Phillips,  in  his  work  on  Insurance,  says  the  execution  of  a 
contract  of  insurance  is  not  distinguishable  from  that  of  other 
written  instruments ;  that  though  a  policy  is  a  contract  between 
two  parties,  each  of  whom  is  under  certain  obligations  and  en- 
titled to  demand  of  the  other  a  compliance  with  certain  implied 
and  expressed  conditions  and  stipulations,  it  is  subscribed  only 
by  the  insurer  himself  or  by  his  agent  or  attorney,  and  when  so 
subscribed  and  actually  or  constructively  delivered  unconditian- 
My  to  the  assured,  it  is  a  complete  and  binding  contract ;  and 
the  general  rule  and  usage  applicable  to  contracts  of  insurance 
(irrespective  of  any  special  regulations  by  charter  or  by-laws). 


Digitized  by 


472   Walmngford  v.  Hohb  Mut.  P.  &  M.  I.  Co.  80  Mo.  46. 


Consommatioii  of  Contimct 


according  to  the  same  author,  is,  that  in  the  usual  form  of  the 
policy  the  insurer  on  a  marine  risk  acknowledges  payment  (A  the 
premium,  and  on  fire  or  life  policies  of  the  whole  or  first  annual 
premium  or  deposit,  or  first  instalment,  and  accordingly  always 
imports  a  settlement,  by  cash  or  premium  note,  or  a  paxt  of  the 
whole  of  the  premium,  simultaneously  with  the  execution  and 
delivery  of  the  policy.  This  is  equivalent  to  saying  that  tite 
contract  is  not  in  force  until  such  payment  has  been  made.  As 
the  company  derives  its  existence  and  powers  from  the  charts, 
of  course  the  charter  is  the  law  of  its  being  and  rule  of  conduct 
in  the  administration  of  its  affairs  ;  and  to  this,  and  the  by-laws 
enacted  pursuant  to  it,  the  company  must  be  restricted  in  the 
transaction  of  its  business. 

In  contracting  with  such  a  body  it  is  necessary  not  only  to 
see  that  the  contract  is  one  within  its  authority  to  make  and  that 
the  person  acting  as  the  agent  of  the  company  is  authorized  to 
bind  it,  but  also  that  the  contract  is  in  the  form  by  which  the 
company,  according  to  its  constitution,  may  be  bound.  1  Phil- 
Ups,  §  11. 

A  number  of  cases  have  been  cited  by  the  respondents'  counsel 
aU  of  which,  we  think,  are  distinguishable  from  the  case  before 
us.  In  Blanchard  et  at.  v.  Waite^  28  Maine,  51,  the  suit  was 
assumpsit  on  a  contract  of  insurance  against  a  member  of  a  vol- 
untary association  of  underwriters,  for  whom  the  secretary  was 
authorized  by  a  general  power  of  attorney  to  use  the  names  of 
all  the  associates  in  signing  policies  of  insurance.  One  of  the 
plaintiffs  applied  to  the  president  for  an  insurance  on  a  vessel,  of 
which  they  (plaintiffs)  were  sole  owners,  who,  after  consultation 
with  the  director  for  the  week,  agreed  to  take  the  risk,  and  the 
plaintiff  applying  signed  the  terms  on  the  proposition  book. 
Nothing  was  said  about  a  premium  note,  which,  under  the  articles 
of  the  association,  the  secretary  was  at  liberty  to  take  on  sudi 
time  as  the  directors  might  determine.  When  the  proposition 
book  was  signed,  the  applicant  was  informed  the  insurance  was 
complete.  It  was  shown  that,  according  to  the  prevailing  custom 
there,  the  insurance  offices  kept  proposition  books  where  appli- 
cants sign  the  same,  and  then  leave  the  office  considering  them- 
selves insured,  the  contract  being  regarded  as  finished  at  die 
time  of  signing  the  book.  It  was  under  this  state  of  facts  that 
it  was  held  that  neither  the  giving  the  premium  note  nor  the  re- 
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ception  of  the  policy  by  the  insured  were  prerequisites  to  the 
consummation  of  the  contract  of  insurance,  but  that  it  was  com- 
pleted when  there  was  an  assent  to  the  terms  of  it  by  the  parties 
upon  a  valuable  consideration. 

In  Tayloe  v.  Merchant9^  Inmranee  Co.  9  How.  891,^  one  ques- 
tion was  whether  (where  there  was  a  correspondence  relating  to 
insurance  of  a  house  against  fire)  the  company,  haying  made 
known  the  terms  upon  which  they  were  willing  to  insure,  the 
contract  was  complete  when  the  insured  placed  a  letter  in  the 
po6t-o£Sce  accepting  the  terms.  In  the  instructions  of  the  com- 
pany to  their  agent  at  a  distant  place,  he  was  advised  to  transmit 
all  applications  for  insurance  to  the  office  for  consideration,  and 
that  upon  receipt  of  an  answer,  if  the  applicant  accepts  the 
terms,  the  contract  is  considered  complete  without  waiting  to 
communicate  acceptance  to  the  company ;  and  the  policy  to  be 
thereafter  issued  is  to  bear  date  from  time  of  the  acceptance. 
The  court  held  that  in  accordance  with  the  usage  of  the  com- 
panies, as  well  as  upon  general  principles  of  law  goyeming  con- 
tracts entered  into  by  absent  parties,  the  contract  was  complete 
when  the  assured  placed  a  letter  in  the  post-office  accepting  the 
terms.  The  claim  was  also  resisted  by  reason  of  the  non-pay- 
ment of  the  premium  note,  the  actual  payment  of  which,  accord- 
ing to  the  condition  annexed  to  the  policy,  was  necessary  to  make 
the  insurance  binding.  The  agent  was  instructed  to  giye  no 
credit  for  premiums,  but  no  mode  of  payment  had  been  prescribed 
by  the  company,  and  the  agent  was  at  liberty  to  use  a  discretion 
in  the  matter,  and  he  accordingly  directed  the  insured  to  pay  it 
in  a  check  payable  to  his  order.  The  agent,  on  commimicaidng 
to  the  insured  the  terms  received  from  the  company,  said  to  him 
that  if  he  desired  to  effect  the  insurance  he  could  send  to  the 
agent  his  check  "and  the  business  would  be  concluded."  The 
transmission  of  the  check  by  mail  was  held  a  payment  of  the 
premium  within  the  terms  of  the  policy,  and  that  in  judgment  of 
law  it  was  actually  paid  at  the  time  the  contract  became  complete. 

In  the  case  in  20  Ohio,  627,  cited  by  counsel,  the  contract  of 
insurance  was  made  with  an  agent  who,  it  appears,  was  fully 
authorized  to  make  a  valid  contract  without  the  ratification  of 
the  company.  The  case  in  4  Cowen,  145,  involved  the  question 
of  the  authority  or  powers  of  the  agent  to  bind  the  company  in 
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the  given  case,  and  is  unlike  the  case  at  bar  in  its  leading  fects. 
The  remaining  cases  cited,  we  think,  are  also  inapplicable. 

In  the  view  we  have  taken  of  the  case,  we  are  of  opinion  that 
the  instructions  given  at  the  instance  of  the  respondents,  and  by 
the  court  on  its  own  motion,  were  erroneous,  and  that  those 
asked  by  the  appellant  should  have  been  given. 

We  see  no  error  in  excluding  or  admitting  evidence.  Judg- 
ment reversed  ;  the  other  judges  concurring. 


Hawkbs  v8.  Dodge  Co.  Mutual  Insubancb  Co.^  (Su- 
preme Court,  "Wisconsin,  March,  1860.)  Lease. —  Temmtless  Hou$e. 

It  is  no  defence  to  an  action  upon  a  fire  policy  that  the  insared  has  leased  the  premises  and 
part  of  the  time  left  them  tenantless  :  unless  these  acts  are  forbidden  by  the  policy. 


Note.  -  Sed  qwxre.  The  true  ques- 
tion in  snch  cases  is,  has  there  been  such 
an  increase  of  the  risk  as  was  not  within 
the  contemplation  of  the  parties  at  the 
time  the  policy  was  effected.  There  are 
thus  two  questions:  1.  Was  there  an  in- 
crease of  risk  ?  2.  Was  the  increase  in 
the  contemplation  of  the  parties?  The 
latter  will  generally  be  a  question  of  law. 
The  former  will  generally  be  a  question 
of  fact.  As  to  the  above  case,  it  doubt- 
less was  in  the  contemplation  of  the  par- 
ties that  the  premises  might  be  leased 
(for  such  acts  are  usual),  and  therefore 
that  it  might  sometimet  be  vacant.  But 
it  could  not  have  been  intended  that  it 


should  be  left  permanently  vacant,  unless 
means  were  taken  to  protect  it.  How 
long  it  was  vacant,  and  whether  it  wis 
protected  in  any  way,  and  to  what  ex- 
tent, in  case  it  had  stood  vacant  for  a 
long  time,  were  hcta  for  the  jury.  These 
were  facts  concerning  the  risk ;  and  the 
risk  cannot  be  inci-eased  (except  in  tem- 
porary ways,  cohtcmplated  by  the  par- 
ties) without  avoiding  the  policy;  it  is 
therefore  apprehended  that  the  court  were 
wrong  in  deciding  as  matter  of  law  that 
leaving  the  house  vacant  did  not  afiect 
the  contract.  The  question  could  only 
be  answered  upon  the  finding  of  fiuts 
such  as  we  have  indicated. 


HowABD  Fire  and  Marine  Insurance  Co.  vs.  Samuel 
H.  CoRNiCK  et  al? 

(Supreme  Court,  Illinois,  April  Term,  1860.) 
Misrepresentation, 

A  false  statement  of  something  outside,  and  independent  of  the  property  insured,  will  not 

avoid  a  fire  policy. 

Walker,  J.  It  is  urged  that  there  was  a  breach  of  warranty 
by  the  assured,  because  a  portion  of  the  representations  regarding 
the  occupancy  of  the  building  which  contained  the  goods  was  un- 
true. By  the  policy,  the  application,  the  survey  and  conditions 
annexed,  are  made  a  part  of  the  contract,  and  it  is  justly  conceded 
that,  in  so  far  as  they  relate  to  the  goods  insured,  they  must  be 

I  11  Wise.  188.  »  24111.455. 
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true,  or  the  policy  will  be  void.  In  this  case,  however,  it  is  not 
claimed  that  any  part  of  the  description  or  representation  of  the 
goods  covered  by  the  policy  is  untrue.  The  false  representations 
relate  alone  to  the  building  in  which  they  were  contained,  and  to 
its  occupancy.  The  building  was  not  insured  by  this  policy,  and 
the  question  is  presented  whether  a  false  representation  of  some- 
thing outside,  and  independent  of  the  property  insured,  can  affect 
the  validity  of  the  contract,  when  the  misrepresentation  has  not 
contributed  in  any  degree  to  the  loss.  This  depends  on  the  con* 
struction  to  be  given  to  the  conditions  annexed  to  that  instrument. 

The  first,  second,  and  third  of  these  conditions  manifestly  relate 
alone  to  the  insurance  of  buildings.    The  fourth,  with  the  excep- 
tion of  the  last  clause,  relates  to  the  insurance  of  goods,  wares, 
and  merchandise,  and  only  requires  a  description  of  the  building 
which  contains  them,  but  contains  no  requirement  as  to  its  occu- 
pancy.  It  seems  to  us,  that  by  no  fair  construction  can  it  be  held 
that  this  clause,  containing  the  conditions  of  the  insurance  of 
chattels,  was  designed  to  require  anything  more  than  a  true  de- 
scription of  the  building  in  which  the  property  insured  is  situated, 
with  a  description  of  the  property  covered  by  the  policy ;  and 
we  can  perceive  no  reason  for  extending  the  terms  of  the  war- 
ranty beyond  what  they  were  evidently  designed  by  the  pai-ties 
to  embrace.    The  body  of  the  policy  also  declares  the  insurance 
to  be  "  on  the  following  property,  as  described  in  the  application 
and  survey  number  fourteen,  which  is  hereby  declared  a  part  of 
this  policy  and  a  warranty  on  the  part  of  the  assured."  What 
was  a  part  of  the  policy  and  a  warranty  ?    Why,  the  description 
of  the  property  insured.    The  relative  in  that  sentence  obviously 
refers  to  the  description  of  the  property  insured,  and  that  descrip- 
tion is  warranted  to  be  true,  and  it  is  not  pretended  that  the  de- 
scription of  that  property  is  otherwise  than  strictly  true.    If  this 
warranty,  then,  only  engages  for  the  truth  of  that  description,  it 
cannot  be  broken  by  a  misdescription  of  something  outside  of  the 
warranty.    Under  this  warranty,  the  assured  had  only  engaged 
for  the  truth  of  the  description  and  representations  of  the  prop- 
erty insured,  and  the  warranty  has  been  performed.   We  are  fully 
sustained  in  these  views  by  the  following  adjudged  cases :  Sales 
v.  Northwestern  Ins.  Co.  2  Curtis  C.  C.  B.  610 ;  Kentucky  ^ 
Louisville  Ins.  Co.  v.  Southar^  8  B.  Mon.  634 ;  ^  Farmers^  Ins. 

1  Ant€,  vol.  2,  p.  765. 
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Co.  V.  Snyder,  16  Wend.  481  ;i  Trench  v.  The  Chenango  MuL 
Ins.  Co.  7  Hill,  122  ;«  Howard  Fire  Ins.  Co.  v.  Bruner,  23  Penn. 
(11  Harris)  60;  Roth  v.  The  City  Mut.  Ins.  Co.  6  McLean,  324; 
Masters  v.  Madison  County  Ins.  Co.  11  Barb.  624. 

In  the  case  of  ZV^ncA  t.  Chenango  Ins.  Co.y  whidi  was  a 
policy  on  both  the  building  and  goods,  and  the  representations  of 
the  building  were  proved  to  be  untrue,  the  court,  under  similar 
conditions  in  the  policy,  held  it  to  be  void  as  to  the  building,  but 
valid  on  the  goods.  The  Pennsylvania  case  referred  to  (^Hotoard 
Ins.  Co.  V.  Bruner)  holds,  that  when  the  survey  is  made  by  the 
agent  of  the  company,  and  a  mistake  occurs  in  the  application, 
the  insured  is  not  bound  by  it,  but  may  show  by  parol  the  kno^^ 
edge  of  the  fact  by  the  agent.  And  in  the  case  of  Masters 
The  Madison  County  Ins.  Co.  it  was  held  that  a  verbal  notice  of 
a  mortgage  against  the  property,  given  to  the  agent,  was  suffi- 
cient, notwithstanding  the  policy  required  it  to  be  in  writing. 

If  the  loss  had  been  occasioned  by  the  thing  falsely,  althoo^ 
unnecessarily  represented,  or  from  its  concealment  when  interro- 
gated as  to  its  existence,  then  that  fact  might  be  shown,  for  the 
purpose  of  establishing  a  fraud  on  the  company,  and  would  be  a 
matter  proper  for  the  consideration  of  a  jury,  but  no  such  ques- 
tion is  presented  by  the  record.  On  the  contrary,  it  appears, 
from  the  evidence,  that  the  agent  who  made  this  survey  had 
made  a  survey  of  this  building  a  few  days  previously,  and  was 
then  fully  informed  of  its  situation  and  occupancy.  And  the 
evidence  fails  to  show  that  any  change  had  taken  place  subsequent 
to  that  time.  This  seems  to  rebut  all  evidence  of  concealment, 
but  even  if  there  had  been,  there  is  no  pretence  that  it  contributed 
in  the  slightest  degree  to  the  loss,  or  was  in  any  way  material. 
Good  faith  is  essential  in  the  contract  of  assurance,  and  we  see 
nothing  to  induce  us  to  believe  it  has  not  been  observed  in  this 
case.  There  was  no  evidence  showing  that  the  misrepresentations 
misled  the  company  in  taking  the  risk,  or  that  they  were  induced 
to  accept  it  at  a  lower  premium,  and  as  their  agent  knew  all  the 
facts,  it  could  not  have  misled  them  in  granting  the  policy.  The 
evidence  of  Bunker,  while  it  may  not  have  been  material  to  the 
issue,  tended  to  show  good  &dth  on  the  part  of  the  assured,  and 
was  not  calculated  in  any  manner  to  prejudice  the  appellants  in 
their  rights,  and  its  admission  was  not  sudb  an  error  as  should  re- 
verse the  judgment. 


1  ilnte,ToL  l,p.  594. 
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It  is  likewise  objected  that  the  court  erred  in  modifying  the  in- 
structions asked  by,  and  given  for,  the  appellants.  The  modifi- 
cation complained  of  authorized  the  jury  to  determine  whether 
the  company  had  done  any  act  which  estopped  them  from  insist- 
ing upon  the  false  representations  contained  in  the  application, 
without  having,  by  any  of  the  instructions,  informed  them  what 
acts  would  have  that  effect.  We  have  no  hesitation  in  saying, 
that  had  the  instructions  asked  been  proper,  then  the  qualifica- 
tions would  have  been  erroneous,  unless  they  had  also  announced 
what  would  create  an  estoppel.  But  all  the  instructions,  basing 
the  defence  upon  the  want  of  accuracy  in  the  description  of  the 
manner  in  which  the  house  was  occupied,  were  unwarranted  by 
the  evidence,  and  should  have  been  refused,  as  we  have  seen  the 
truth  of  these  representations  were  not  in  issue.  The  modifica- 
tions could  not  have  misled  the  jury,  to  the  injury  of  plaintiffs  in 
error.  They  operated  in  their  favor,  as  the  jury  was  informed 
that  these  false  representations  constituted  a  defence,  unless  the 
company  had  done  some  act  which  estopped  them  from  its  asser- 
tion. There  was  no  error  in  giving  these  instructions  as  modified 
of  which  the  plaintiffs  in  error  have  any  right  to  complain. 

It  is  likewise  urged,  that  the  judgment  should  have  been  ar- 
rested, for  the  want  of  an  averment  in  the  declaration  that  the 
company  had  failed  to  replace  the  property  destroyed.  They 
had  reserved  the  right  to  pay  or  discharge  their  liabUity  in  this 
mode,  or  by  paying  the  money  in  case  of  loss.  If  this  right  re- 
lated to  the  loss  of  chattels,  they  should  have  shown  it  by  way  of 
defence,  but  no  such  effort  was  made.  The  averment  that  the 
money  had  not  been  paid,  or  any  part  of  it,  though  not  formal, 
and  though  not  sufficient  on  demurrer,  is,  we  think,  aided  after 
verdict,  as  the  plaintiffs  could  not  recover  until  they  showed  the 
loss  of  the  property,  and  a  breach  of  the  covenants  by  the  de- 
fendant. 

Upon  the  whole  of  this  record  we  perceive  no  error  requiring 
a  reversal  of  the  judgment  of  the  court  below,  and  it  appears  to 
us  that  substantial  justice  has  been  done,  and  that  the  judgment 
must  be  affirmed.  Judgment  affirmed. 
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Caballeeo  &  Basualdo,  for  use,  etc.,  vs.  Home  Iksue- 

ANCE  CO.I 
(Supreme  Court,  Louisiana,  April,  1860.) 
Proximate  Cause.  —  Loss  by  Explosion  not  Fire, 

It  is  the  proximate,  and  not  the  remote  cause  of  the  loss,  which  is  to  be  regarded  in  order 
to  ascertain  whether  the  loss  is  covered  by  a  policy  of  insurance. 

When  a  fire  occurs  upon  the  premises  insured,  by  which  an  explosion  of  gunpowder  takes 
place,  the  insurer  is  responsible  for  the  loss  which  is  the  direct  consequence  of  the  com- 
bustion. 

Where  the  fire  did  not  happen  at  the  premises  insured,  but  broke  out  in  a  building  about 
two  hundred  feet  distant,  causing  the  explosion  of  gunpowder,  which  by  the  concusaioi 
of  the  air  injured  the  building  insured  against  fire,  held^  that  such  a  loss  could  not  hare 
been  within  the  reasonable  intendment  of  the  parties,  and  was  not  covered  by  the 
policy. 

Appeal  from  the  fifth  district  court,  of  New  Orleans. 

Merrick,  C.  J.  The  defendant  covenanted  in  a  fire  policy 
to  make  good  to  the  plaintiffs  all  such  loss  or  damage  as  should 
happen  by  fire  to  a  two-story  brick  slated  store  on  Elizabeth 
Street,  in  Brownsville,  Texas,  during  the  period  of  one  year. 

A  fire  broke  out  in  a  building  about  one  hundred  and  eighty 
or  two  hundred  feet  distant,  which  contained  a  quantity  of  gun- 
powder. In  about  thirty  minutes  the  gunpowder  exploded.  The 
explosion  of  the  gunpowder  produced  such  a  concussion  of  the 
air  and  earth  as  to  crack  the  walls  of  the  building  and  brick 
arches,  drive  in  the  windows  and  blinds,  loosen  the  plastering 
and  slates,  and  in  fine  injure  the  building  to  the  amount  of  nine 
hundred  and  fifty  dollars. 

The  fire  continued  in  Brownsville  for  forty-eight  hours,  but 
did  not  reach  the  building  in  question,  the  same  being  entirely 
unharmed,  except  from  said  concussion. 

The  case,  therefore,  presents  one  of  those  difficult  questions 
to  solve,  arising  from  the  maxim  that  it  is  the  proximate  and 
not  the  remote  cause  of  the  loss,  which  is  to  be  r^arded,  in 
order  to  ascertain  whether  the  loss  is  covered  by  the  policy. 

It  seems  to  be  well  settled,  that  where  a  fire  occurs  upon  the 
premises  insured,  by  which  an  explosion  of  gunpowder  takes 
place,  the  insurer  is  responsible,  on  the  ground  that  the  loss  is 
the  direct  consequence  of  the  combustion.  See  Scripture  v. 
Lowell  Mutual  Ins.  Co.  10  Gush.  866 ;  *  11  Peters,  225 ;  Parsons 
Mercantile  Law,  527. 


1  15  Louisiana  An.  217. 
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So  where  a  building  has  been  blown  up,  or  goods  injured  hj 
water,  in  order  to  prevent  the  spread  of  the  conflagration,  the 
insured  is  held  responsible  if  they  would  otherwise  have  been  de- 
stroyed by  the  fire. 

So,  too,  where  the  policy  compels  the  assured  to  labor  for  the 
protection  of  the  goods,  and  they  are  injured  or  stolen  in  their 
removal  to  avoid  the  fire.    1  Bouvier  Inst.  503. 

But  these  cases  are  not  entirely  analogous.  For  in  each  case 
the  property  was  in  the  immediate  danger  of  the  fire,  and  would 
have  been  lost  had  not  means  been  taken  to  arrest  the  flames, 
or  avoid  their  effects. 

In  the  case  at  bar  the  store  was  not  in  any  danger  from  the 
fire,  and  the  instant  the  concussion  of  the  air  took  place  all  dan- 
ger was  over. 

If  now  the  question  were  asked  any  one  unacquainted  with 
the  law  of  insurance,  whether  an  injury  could  be  considered  as 
occasioned  by  fire,  where  it  had  only  been  effected  by  the  air 
put  in  motion  by  an  explosion  of  gunpowder  and  the  fire  itself 
had  not  touched  the  building  ?  We  think  the  answer  would  be. 
No ;  because  the  insurance  company  only  bound  itself  to  answer 
for  damage  done  by  the  element  of  fire,  and  not  for  an  injury 
done  by  any  other  element. 

But  it  is  replied  by  the  jurist,  that  the  law  looks  upon  the 
qaestion  in  a  different  light.  It  seeks  for  the  first  efficient 
cause  of  the  loss,  and  that  is  the  caiisa  proxima^  however  many 
other  agencies  may  have  intervened. 

Here  there  would  have  been  no  concussion  of  air,  without  the 
explosion  of  gunpowder,  and  the  gunpowder  would  not  have  ex- 
ploded without  taking  fire  and  producing  instantaneous  combus- 
tion by  which  gases  were  evolved  and  expanded  which  set  the 
^  in  motion. 

But  the  question  might  be  put,  was  the  policy  really  intended 
to  cover  a  loss  by  this  sort  of  combustion  which  does  not  con- 
same  the  building,  and  leaves  scarcely  a  trace  of  the  element  of 
fire,  and  produces  its  effect  by  the  action  of  gaseous  matter  and 
the  agency  of  another  element,  viz.,  that  of  air  ? 

If  so,  would  not  an  accident  like  that  which  happened  in 
Delaware  some  years  since  render  the  fire  insurance  companies 
Kable? 

There  a  dray  load  of  gunpowder,  from  some  unknown  cause* 
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perhaps  the  cigar  of  the  drayman,  exploded  in  the  street  or  high- 
way, producing  a  prodi^ous  concossion  of  the  air,  and  doing 
great  injury  to  the  buildings  in  the  neighborhood.  Would  this 
be  a  loss  within  any  policy  of  fire  insurance  ? 

Suppose  a  loaded  cannon  should  accidentally  ignite  and  ex- 
plode in  the  neighborhood  of  buildings,  and  do  injury  both  by 
a  concussion  of  the  air  and  the  fragments  which  were  hurled 
from  it ;  would  the  insurance  company  be  responsible  ?  For  here 
again  is  combustion  by  fire  as  in  the  other  cases  of  explosion  of 
gunpowder. 

These  examples  show  how  difficult  it  is  to  make  a  satisbctory 
application  of  the  best  rules  which  courts  of  justice  have  been 
able  to  devise  on  the  subject  of  insurance. 

Perhaps,  after  all,  it  might  be  safe  here,  as  in  other  contracts, 
to  inquirid  whether  the  loss  was  within  the  reasonable  intend- 
ment of  the  parties  when  they  made  the  contract.  Did  they  in- 
tend, by  an  insurance  against  fire,  to  cover  losses  arising  from 
the  concussion  of  the  air  produced  by  the  explosion  of  gunpowder 
on  the  premises  of  other  persons  than  the  insured  ? 

We  think  such  an  extraordinary  result  could  not  have  be«i 
contemplated  by  the  parties.  We  do  not  think  insurance  com- 
panies can  be  considered  responsible  for  the  consequences  of  the 
combustion  of  gunpowder,  unless  that  combustion  has  happened 
in  the  premises  insured,  or  the  gunpowder  is  itself,  with  other 
merchandise,  covered  by  the  policy. 

Judgment  reversed,  and  rendered  in  favor  of  defendant,  widi 
costs  of  both  courts. 

Ladd  and  Buchanan,  JJ.  dissented. 

See  Austin  t.  Dretoe,  ante,  yol.  1,  p.  106,  and  note. 


Howell's  Ex'bs  vs.  Baltimobb  Equitablb  Society.^  (Court 
of  Appeals,  Maryland,  June  Term,  1860.)  JUerations.  —  ffasard- 
out  Trade. 

It  may  be  true,  as  a  general  rale,  that  when  a  loss  has  happened  from  the  perils  ooTered 
by  a  fire  policy,  and  the  insurer  claims  exemption  under  the  clause  of  the  policy  against 
unauthorized  alterations,  increasing  the  risk,  and  providing  that  any  loss,  ke4^peim$k$ 
reason  of  such  alterationSf  shall  not  be  paid,  the  onus  is  on  him  to  prove  the  facts  whidi 
entitle  him  to  the  exemption. 

But  where  there  is  a  total  destruction  of  the  building  by  fire,  and  the  claim  b  for  the 
whole  loss,  and  it  is  shown  to  have  resulted  either  altogether,  or  to  an  unknown  exttfit, 
from  an  unauthorized  alteration  which  increased  the  risk,  the  loss  must  fall  on  the  «*> 

1  16  Md.  377. 
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tured^  unless  he  furnishes  proof  of  some  loss  occasioned  hy  other  caoses  than  such  altera- 
tion. 

Under  the  clause  of  a  fire  policy  making  it  void  if  any  anaathorized  hazardous  trade,  in- 
creasing the  risk,  is  carried  on  in  the  building,  the  fact  that  such  trade  was  carried  on 
aroids  the  policy,  no  matter  what  was  the  cause  or  origin  of  the  fire,  or  that  such  trade 
was  carried  on  by  the  tenant  of  the  assured  without  his  knowledge  or  consent 


Clabk  v8.  Union  Mutual  Fibb  Insubancb  C!o.^  (Supreme 
Court,  New  Hampshire,  June  Term,  1860.)  Jury,  —  By4aw$. — 
Surveyor. 

Whether  there  has  been  a  misrepresentation  or  concealment  on  the  part  of  a  person  pro- 
curing insurance  upon  his  property,  in  relation  to  facts  material  to  the  risk,  is  proper 
matter  of  inquiry  for  the  jury,  as  for  them  to  determine. 

Although  the  by-laws  of  an  insurance  company  provide  that  the  person  taking  the  survey 
of  the  property  shall  be  the  agent  of  the  applicant,  yet  such  person  is  still  considered  the 
agent  of  the  company  also,  and  as  such  the  company  are  bound  by  his  acts. 


Patten  vb.  Mebchants*  and  Fabmebs'  Mutual  Fibb  Insub- 
ANOE  Co.*  (Supreme  Court,  New  Hampshire,  June  Term,  1860.) 
JiiRtrepreseTttcUion. 

A  misrepresentation  in  regard  to  a  material  fact,  made  by  the  plaintiff  in  his  application  for 
insurance  in  the  defendant  company,  where  such  statement  does  not  amount  to  an  express 
warranty,  and  was  made  without  fraud  on  the  part  of  the  applicant,  will  not  avoid  the 
policy  if  the  defendant  company,  at  the  time  the  application  was  made,  had  knowledge  of 
the  real  existence  and  true  situation  of  the  facts  concerning  which  the  misrepresentation 
was  made. 

A  principal  is  to  be  charged  with  a  knowledge  of  all  facts  known  to  his  agent. 


Dodge  Co.  Mutual  Insubancb  Co.  vb.  Rogebs.^  (Supreme 
Court,  Wisconsiu,  June  Term,  1860.)  Increase  of  Risk. —  Unan- 
swered Qisestion. 

The  defendants  requested  the  judge  to  instruct  the  jury  that  every  increase  of  the  risk 
within  the  control  of  the  assured  rendered  the  policy  void.  Heldy  that  the  request  should 
have  been  granted,  especially  as  the  policy  contained  a  provision  to  that  effect. 

An  application  (filled  by  the  insurers'  agent)  being  accepted  with  one  of  the  questions  un- 
answered is  a  waiver  of  the  right  to  have  it  answered ;  bat  it  will  be  for  the  jury  to  ^ay 
whether  a  hazardous  business  has  subsequently  been  carried  on  in  the  building  insured, 
which  is  covered  by  that  question,  provided  the  agent  did  not  know  of  the  intention  to 
so  use  the  building  when  he  filled  out  the  application. 


Peancis  a.  Boyle  vb.  N.  C.  Mutual  Insubancb  Co.*  (Su- 
preme Court,  North  Carolina,  June  Term,  1860.)  ^-laws. — iVb- 
ttce  of  Loss. 

Under  a  charter  for  mutual  insurance  against  loss  by  fire,  it  was  held  that  every  member  of 

the  company  is  bound  by  the  conditions  annexed  to  the  policies  through  the  by-laws. 
Where  one  of  the  by-laws  of  a  mutual  insurance  company  required  that  the  insured,  within 


1  40  N.  H.  333. 
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*  7  Jones  (N.  Car.),  373. 


VOL.  IT. 


81 


482   Whitehubst  v.  N.  Cabolina  M.  I.  Co.  7  Jones,  433. 


thirty  days  after  loss  by  flrei  shocdd  give  notice  to  the  company,  spedfyios  the  amount 
of  losSf  the  manner  of  it,  and  other  particnlars  as  a  condition  to  his  right  to  recover,  it 
was  held  that  a  decfauntion  to  the  insured  by  a  travelling  agent  of  the  company,  that "  the 
matter  would  be  all  right  with  the  company,^'  was  not  a  waiver  of  the  necessity  of  such 


The  case  of  Wo<k(fin  v.  AMkeviUe  Mntwd  Inturanee  Co,  6  Jones'  Bep.  568,  dtad  and  ap- 


Henby  p.  Whitbhubst  vs.  Nobth  Cabouna  Mutual  In- 


A  requisition  in  a  policy  of  insurance,  that  the  assured  shall  forthufitk  give  notice  of  a  lo« 
to  the  company,  is  not  complied  with  by  giving  notice  at  the  expiration  of  twenty  days. 

Action  of  covenant  on  a  policy  of  insurance  against  loss  by 
fire,  tried  before  Saunders,  J,,  at  the  last  spring  term  of  Craren 
superior  court. 

The  execution  of  the  covenant  declared  on,  and  the  loss  of  the 
building  insured  by  fire,  were  proved ;  and  the  defendants,  for 
their  defence,  alleged  that  the  plaintiff  had  not  complied  with  the 
stipulation  coiitained  in  the  contract,  to  give  the  company  notice 
of  the  destruction  of  the  property  ;  also,  a  statement  of  the  par- 
ticulars of  the  destruction ;  and  they  relied  on  the  following 
clauses  in  the  policy  and  annexed  conditions.  In  the  policy  it  is 
provided :  "  This  policy  is  made  and  accepted  in  reference  to  the 
conditions  hereunto  annexed,  which  are  to  be  used  and  resorted 
to  in  order  to  explain  the  rights  and  obligations  of  the  parties 
hereto,  in  all  cases  not  herein  otherwise  spedally  provided  for.** 

The  condition  relied  on  in  their  defence,  as  being  annexed  to 
the  contract  of  assurance,  is  as  follows  :  10.  All  persons  insured 
by  this  company,  and  sustaining  loss  or  damage  by  fire,  are  forth- 
with to  give  notice  thereof  to  the  secretary,  and  within  thirty  days 
after  said  loss,  to  deliver  a  particular  account  of  such  loss  or  dam- 
age, signed  with  their  own  hands,  and  verified  by  their  oath  or 
aflBrmation." 

The  evidence  was,  that  after  the  expiration  of  twenty  days,  the 
insured  furnished  the  company  with  the  affidavit  containing  the 
particular  account  of  the  loss,  but  there  was  no  evidence  that  any 
other  notice  of  the  loss  was  given  by  the  insured  to  the  company. 
His  honor  held  that  the  notice  furnished  was  a  compliance  with 
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the  terms  of  the  contract  on  the  part  of  the  plaintiff.  Defendant 
excepted. 

Verdict  and  judgment  for  plaintiff,  and  appeal  by  the  defend- 
ant. 

Peabson,  C.  J.  We  differ  ftom  his  honor  upon  the  first  point 
made  by  the  defendant.  The  affidavit,  &c.,  furnished  by  the 
plaintiff,  and  forwarded  to  the  secretary  of  the  company,  was  not, 
in  the  opinion  of  this  court,  a  full  compliance  with  the  condition 
of  the  policy,  which  requires  ^'all  persons  sustaining  loss  or  dam- 
age by  SjceyforthwUh  to  give  notice  thereof  to  the  secretary^  and 
within  thirty  days  after  the  loss  to  deliver  a  particular  account  of 
such  loss  or  damage,  signed  with  their  own  hands,  and  verified  by 
oath  or  affirmation,''  &c.  This  condition  imposes  two  duties ;  the 
latter  was  complied  with,  but  the  former  was  not,  and  conse- 
quently, the  plaintiff  was  not  entitled  to  recover,  according  to  the 
decision  in  Woodfin  v.  Asheville  Insuranee  Co.  6  Jones  Rep.  558. 

The  first,  or  general  notice,  is  required  to  be  given  *'^forthmth^'^ 
to  enable  the  company,  as  soon  after  the  loss  as  practicable,  to 
institute  proper  inquiry;  and  the  second,  or  particular  notice, 
within  thirty  days.  It  was  not  proven  that  any  notice  was  given 
until  after  the  expiration  of  some  twenty  days.  This,  certainly, 
does  not  satisfy  the  word  "  forthwith,"  which  must  be  construed, 
considering  the  purpose  for  which  it  is  required,  to  mean  tfnmedt' 
ately^  or  within  reasonable  time ;  and,  under  the  circumstances, 
the  rule  which  has  been  adopted  in  regard  to  bills  of  exchange, 
i.  e.  on  the  same  day,  if  in  the  same  town,  or  else  by  the  next 
mail,  would  seem  to  furnish  a  fit  analogy.  As  this  point  is  de- 
cisive, we  will  not  enter  upon  the  other,  especially  as  the  state- 
ment, made  up  by  his  honor,  and  his  charge  in  reference  to  it, 
are  not  so  clearly  set  out  as  to  enable  us  to  see  that  we  under- 
stand it.    There  is  error.    Venire  de  novo. 

Per  CuBL^.  Judgment  reversed. 


Gale  vs.  Belknap  CoxiNTr  Insubanob  Co.^  (Supreme  Court, 
New  Hampshire,  July  Term,  1860.)    Intention.  —  Other  Ihsurcmce, 

The  mere  intention  of  a  party,  not  manifested  by  any  act  or  declaration,  is  not  admissible 

to  affect  the  rights  of  another  person. 
Where  it  is  stipulated  that  a  policy  shall  become  void  if  any  subsequent  insurance  shall  be 

made  on  the  property  without  consent,  the  first  policy  will  not  be  avoided,  except  by  a 

valid  and  legal  policy  effectual  and  binding  on  the  assurers. 
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If  then  a  second  policy  contain  a  provisoi  that  it  shall  be  void  if  any  other  insarance  ex- 
ists on  the  same  property  without  consent  of  the  company,  the  second  policy  is  ioopefa- 
tive  and  invalidi  by  reason  of  the  previous  policy,  and  Uie  earlier  policy  is  not  afocted 
by  it. 


Nicholas  G.  Hoxsie  va.  Pkovidence  Mutual  Fire  Insub- 
ANCE  Co.*  (Supreme  Court,  Rhode  Island,  September'Term,  I860.} 
Two  thirds  Clause.  —  JSstoppel  —  Quttclatnu  —  Change  of  Occupa- 
tion. 

Where  the  directors  of  a  mutual  fire  insurance  pompany  are  empowered  by  charter  "  to  de- 
termine the  sum  to  be  insured  upon  any  building,  provided  it  do  not  exceed  three  fourths 
of  the  value  thereof,"  but  are,  by  the  general  powers  invested  in  them,  to  determine  the 
value  of  the  building,  the  company,  when  sued  for  a  loss  under  a  policy,  is  estopped 
from  objecting  that  the  sum  insured  by  the  directors  exceeded  the  prescribed  limit  of 
value,  —  there  being  no  fraud  or  misrepresentation  as  to  value  on  the  part  of  the  insured. 

A  plea  alleging  such  excess  of  insurance  over  value  in  full  answer  to  a  count  upon  the 
policy  is  bad  upon  demurrer,  inasmuch  as  it  goes  only  to  such  excess,  —  and  thus  sets 
up  but  a  partial  defence  to  the  count.  « 

A  fire  policy  taken  out  from  a  mutual  company  by  a  mortgagor  of  a  bouse  upon  his  interHft 
in  it,  though  assigned  with  the  assent  of  the  company  to  the  mortgagee,  is  avoided  by  a 
quitclaim  deed  by  the  mortgagor  of  all  his  interest  in  the  land  to  the  mortgagee,  ex- 
ecuted after  the  assignment  and  before  the  loss,  the  policy  never  having  been  ratified  and 
confirmed  by  the  company  ;  and  the  charter  providing  that  upon  alienation  of  a  house 
insured  *' by  sale  or  otherwise,'*  the  policy  shall  be  ipio  ybcto  void  unless  ratified  and 
confirmed  to  the  alienee. 

Such  policy  too,  upon  a  house  described  therein  as  **  occupied  for  a  dwelling-house,"  "the 
basement  being  of  stone  and  wood,"  becomes  void  in  the  hands  of  the  mortgagee  by  the 
use  and  occupation  of  the  basement  of  the  house,  after  the  assignment  and  before  the 
loss,  as  a  joiner's  shop,  although  such  change  of  use  was  unknown  to  the  mortgagee; 
the  charter  expressly  providing  that  no  policy  extend  or  be  construed  to  extend  "  to 
such  and  other  specified  risks,  unless  the  same  are  expressly  mentioned  in  the  policy, 
and  a  proportional  premium  and  deposit  paid." 


Hablous  W.  Wethebell  v9.  City  Fibe  Insubancb  Co.* 
(Supreme  Court,  Massachusetts,  October  Term,  1860.)  Use  of 
Premises. 

A  policy  of  insurance  against  fire,  containing  a  provision  that  it  shall  cease  and  be  of  no 
force  or  effect  if  the  premises  insured  shall  be  appropriated,  applied,  or  used  for  the  pur- 
pose of  carrying  on  or  exercising  any  trade,  or  of  keeping  or  storing  any  article,  de- 
nominated hasardous  or  extrahazardous  in  the  terms  and  conditions  annexed  to  the 
policy,  in  which,  among  other  things,  sail-makers  "  are  denominated  hazardous,  and 
confectionery  and  confectionery  manufacturers  "  extra  hazardous,  is  rendered  void 
by  a  hiring  of  a  portion  of  the  building  insured  for  a  saiMoft,  and  carrying  in  a  sail-iuker's 
stock  and  tools,  although  without  commencing  work,  and  by  the  keeping  of  a  small 
quantity  of  confectionery  in  glass  jars  on  a  counter  or  shelf  in  a  room  occupied  as  a 
barber's  shop  in  the  building  insured. 

A  policy  of  insurance  against  fire,  effected  by  a  mortgagor  out  of  possession,  which  by  its 
terms  is  to  cease  and  be  of  no  effect  if  the  premises  insured  shall  be  used  for  certain 
specified  purposes,  may  be  rendered  void  by  the  use  of  them  for  such  purposes  by  a 
lessee  of  the  mortgagee  in  possession. 


1  6  B.  L  617. 
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Ezra  Whttmabsh  &  another  vs.  Conway  Fibb  Iksubanob 


A  policy  of  inanrance  on  a  stock  in  tradci  consisting  of  the  asnal  ▼arietj  of  a  coantiy 
itorei  except  dry  goods,*'  with  "permission  to  keep  and  sell  burning  fluid  and  gun- 
powder; founded  on  an  application  which  is  made  a  part  thereof ,  which  states  the  prop- 
erty to  be  the  stock  in  trade,  consisting  of  groceries,  provisions,  and  such  goods  as.are 
usually  kept  in  a  country  store,  except  dry  goods;  '*  and  declaring  that  if  certain  articles 
denominated  hazardous,  extra  hazardous,  and  risks  prohibited,  enumerated  therein,  are 
kept  in  any  premises  insured,  the  policy  shall  be  void,  unless  therein  otherwise  specially 
provided  for;  is  not  avoided  by  the  keeping  of  some  of  these  articles,  if  they  are  articles 
usually  kept  for  sale  in  a  "  country  store :  *'  and  parol  evidence  is  admissible  to  prove 
this. 

Evidence  is  admissible  of  a  well  settled  custom  by  which  the  words  "store  fixtures  "  in  a 
policy  of  insurance  are  applied  to  all  furniture  and  other  articles  in  a  shop  or  warehouse, 
necessary  or  convenient  for  use  in  the  course  of  trade. 

Action  of  contbact  upon  a  policy  of  insurance  to  the  plain- 
tiffs "  on  their  stock  in  trade,  consisting  of  the  usaal  variety  of 
a  country  store  (except  dry  goods),  and  on  their  store  fixtures,  all 
contained  in  the  wood  building  with  brick  basement,  occupied  by 
the  assured,  situated  in  East  Bridgewater,  Mass.  Permission  to 
keep  and  sell  burning  fluid  and  gunpowder,  as  per  application." 
And  it  is  agreed  and  declared  to  be  the  true  intent  and  meaning 
of  the  parties  hereto,  that  in  case  the  above  mentioned  premises 
shall  at  any  time  after  the  making  and  during  the  continuance  of 
this  insurance  be  appropriated,  applied,  or  used  to  or  for  the  pur- 
pose of  carrying  on  or  exercising  therein  any  trade,  business,  or 
vocation  denominated  hazardous  or  extra  hazardous,  or  specified 
in  the  memorandum  of  special  rates,  or  of  risks  prohibited,  in  the 
terms  and  conditions  annexed  to  this  policy,  or  for  the  purpose  of 
keeping  or  storing  therein  any  of  the  articles,  goods,  or  merchan- 
dise, in  the  same  terms  and  conditions  denominated  hazardous  or 
extra  hazardous,  or  included  in  the  memorandum  of  special  rates 
or  of  risks  prohibited,  unless  herein  otherwise  specially  provided 
for,  pr  hereafter  agreed  by  this  company  in  writing  and  added  to 
or  indorsed  upon  this  policy,  then  and  from  thenceforth,  so  long 
as  the  same  shall  be  so  appropriated,  applied,  used,  or  occupied, 
these  presents  shall  cease  and  be  of  no  force  or  effect.  And  it  is 
moreover  declared  that  this  policy  is  made  and  accepted  in  refer- 
ence to  the  conditions  hereto  annexed,  which  are  to  be  used  and 


Co.^ 

(Sapreme  Court,  Massachusetts,  October,  1860.) 
Bazardaui  Articles,  —  Store  Fixtures. 


y  16  Gray,  359. 


I 


486   Whetmaesh  v.  Conway  Fieb  Ins.  Co.  16  Gray,  359. 

Hasardous  Articles.  —  Store  Fixtures. 

resorted  to  in  order  to  explain  the  rights  and  obligations  of  the 
parties  hereto,  in  all  cases  not  herein  otherwise  specially  proTided 
for ;  and  no  condition  can  be  waived  except  in  writing  signed 
by  the  secretary." 

Annexed  to  the  policy  were  five  classes  of  hazards,  denominated 
respectively  "not  hazardous,"  "hazardous,"  "extra  hazardous,'* 
"  memorandum  of  hazards  which  will  be  insured  at  special  rales 
of  premium,"  and  a  memorandum  of  hazards  "  prohibited  and 
not  to  be  insured  at  any  rate  of  premium."  Among  the  trades 
and  occupations,  goods,  wares,  and  merchandise"  denominated 
extra  hazardous  were  "  burning  fluid  "  and  "  earthen  or  glass 
ware  ; "  in  the  memorandum  of  hazards  to  be  insured  at  special 
rates  of  premium  was  included  "  oil ; "  and  in  the  memorandum 
of  articles  not  to  be  insured  at  any  rate  of  premium  were  "gun- 
powder," "  friction  matches  and  match  shops." 

Among  the  conditions  annexed  to  the  policy  were  the  follow- 
ing :  "  Applications  for  insurance  must  specify,"  "  in  case  of 
goods  or  merchandise,  whether  or  not  they  are  oi  the  descriptiiHi 
denominated  hazardous  or  extra  hazardous,  or  included  in  the 
memorandum  of  special  rates.  And  a  false  description  by  the 
insured  of  a  building  or  of  its  contents,  or  any  misrepresentation 
or  concealment,  or  omitting  to  make  known  any  fact  or  feature  in 
the  risk  which  increases  the  hazard  of  the  same,  or  in  a  valued 
policy,  an  overvaluation,  shall  render  absolutely  void  a  policy 
issuing  upon  such  description  or  valuation.  And  if  any  applica- 
tion or  survey,  plan  or  description,  of  the  property  herein  insured 
is  referred  to  in  this  policy,  such  application  or  survey,  plan  or 
description,  shall  be  deemed  and  taken  to  be  a  warranty  on  the 
part  of  the  assured." 

The  application,  which  was  expressly  made  a  part  of  this  pol- 
icy and  warranty  on  the  part  of  the  assured,  requested  insurance 
"  on  stock  in  trade,  consisting  of  groceries,  provisions,  and  such 
goods  as  are  usually  kept  in  a  country  store,  with  the  fixtures  of 
the  same,  except  dry  goods ; "  and  in  answer  to  the  interrogatory, 
"Is  there  any  other  fact  or  circumstance  affecting  the  risk?" 
stated,  "  Applicants  want  permission  to  use  and  sell  burning  fluid, 
and  also  to  retail  gunpowder,  to  be  sold  only  in  the  daytime." 

At  the  trial  in  the  superior  court,  before  Russell,  J.,  it  was 
admitted  that  the  plainti&,  at  the  time  of  the  making  of  the  con- 
tract of  insurance  and  during  the  existence  of  the  policy,  and  at 
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the  time  of  the  fire,  kept  for  sale  in  their  shop,  as  a  part  of  their 
nsiial  stock  in  trade,  whale  oil,  friction  matches,  and  earthen  and 
glass  ware.  The  plaintifEs  offered  evidence  that  all  these  were 
articles  usually  kept  in  "  country  stores,'*  and  so  were  embraced 
in  the  terms  of  the  policy.  But  the  judge  excluded  the  evidence, 
and  ruled  that  keeping  these  things  for  sale  had  avoided  the 
policy. 

The  plaintiffs,  under  the  head  ot  store  fixtures,'*  claimed  to 
recover  for  the  loss  of  certain  tools,  implements,  and  furniture, 
not  s^xed  to  or  forming  part  of  the  building ;  and  offered  evi- 
dence of  a  well  settled  custom  among  underwriters  and  the  com- 
munity generally,  by  which  the  terms  "  fixtures  '*  and  "  store  fix- 
tures "  were  used  in  insurance  to  denote  all  the  movable  articles 
of  shops  and  warehouses  which  are  convenient  or  necessary  for  use 
in  the  course  of  trade ;  and  that  these  articles  were  of  the  kind 
usually  known  and  called  by  that  name.  The  defendants  ob- 
jected that  they  were  not  fixtures  within  the  well  settled  legal 
definition  of  the  term,  and  that  therefore  the  plaintiffs  could  not 
recover  for  the  same ;  and  the  judge  so  ruled,  and  excluded  the 
evidence.  The  jury  returned  a  verdict  for  the  defendants,  and 
the  plaintiffs  alleged  exceptions. 

Chapman,  J.  The  words  of  a  written  contract  are  the  sole 
expositors  of  its  meaning,  except  so  far  as  they  refer  to  something 
without  the  instrument.  If  another  document  is  referred  to,  — 
if,  for  example,  a  policy  of  insurance  refers  to  an  application  or 
survey,  or  to  by-laws  or  regulations,  —  the  document  referred  to 
is  to  be  construed  in  connection  with  the  contract,  and  as  a  part 
of  it,  so  far  as  the  reference  makes  it  such.  If  a  custom  or  usage 
is  referred  to,  the  custom  or  usage  is  to  be  ascertained  as  in  other 
cases  by  the  proper  evidence.  If  a  term  of  art  or  trade  is  used 
in  the  contract,  having  a  peculiar  signification  among  persons 
conversant  with  the  art  or  trade,  the  testimony  of  such  persons 
becomes  proper  evidence  to  prove  the  meaning.  These  principles 
are  to  be  applied  to  policies  of  insurance  in  the  same  manner  as 
to  other  contracts. 

Taking,  then,  the  policy  before  lis,  we  find  in  the  printed  form 
a  provision  referring  to  certain  Usts  of  property  which  are  classed 
as  hazardous,  extra  hazardous,  special  rates,  and  not  insurable ; 
and  the  keeping  of  these  articles  in  a  building  insured  renders 
the  policy  void,  "  unless  herein  otherwise  specially  provided  for. 
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or  hereafter  agreed  by  this  company  in  writing,  and  added  to 
or  indorsed  upon  this  policy.*'  Turning  to  the  description  of 
property  insured,  we  find  it  to  be  their  stock  in  trade,  consist- 
ing of  the  usual  variety  of  a  country  store  (except  dry  goods) 
and  on  their  store  fixtures."  The  usual  variety  of  a  country  store 
is  thus  provided  for  in  the  policy,  and  the  defendants  agree  to  in- 
sure it.  But  what  such  usual  variety  is,  can  only  be  ascertained 
by  parol  evidence.  We  do  not  think  that  this  construction  of  the 
language  of  the  policy  is  changed  by  the  special  permission  to 
keep  burning  fluid  and  gunpowder. 

If,  then,  the  plaintiffs  can  prove  that  oil,  friction  matches, 
earthen  ware,  and  glass  ware,  in  such  quantities  as  they  kept 
them,  compose  a  part  of  the  usual  variety  of  a  country  store,  they 
have  not  violated  their  policy  by  keeping  those  articles.  UllioU 
V.  Hamilton  Mvtiuil  Ins.  Co.  18  Gray,  139.  The  parol  evidence 
offered  on  this  subject  was  pertinent  and  ought  to  have  been  ad- 
mitted. So  if  the  term  store  fixtures  "  is  a  term  of  trade,  com- 
monly used  among  traders  and  insurers,  and  is  used  in  such  a 
signification  as  to  include  any  or  all  the  articles  mentioned  as 
such  in  the  report,  those  were  insured  by  this  policy.  The  parol 
evidence  offered  on  this  subject  was  proper,  and  ought  to  have 
been  admitted. 

The  case  of  Lee  v.  Howard  Fire  Ins,  Co.  3  Gray,  588,  ante^  cited 
by  the  defendants'  counsel,  differed  from  the  present  case  in  this 
respect,  that  there  was  nothing  in  the  description  of  the  articles 
insured  that  could,  either  directly  or  by  reference,  include  a  grist 
mill.  The  cases  of  Macomber  v.  Howard  Fire  Ins.  Co.  7  Gray, 
267,  arvte^  and  Witherell  v.  City  Fire  Ins.  Co.  16  Gray,  276,  anU^ 
differed  from  this  in  making  no  mention  of  the  usual  practice, 
which  these  plaintiffs  offered  to  prove.     Exceptions  sustained. 


McClueb  vs.  Thb  Lancashibb  Insubancb  Compajsty.^ 

(Common  Pleas,  Ireland,  November,  1S60.) 
Removal 

Jl  policj  of  insarance  effected  with  the  Lancashire  Insurance  Company  had  indorsed  om  it 
a  condition,  that  persons  changing  their  habitations  or  warehouses  might  preMnre  tJw 
benefit  of  their  policiesi  if  the  nature  and  circumstances  of  such  policy  were  not  altered  ; 
but  such  insurance  would  be  of  no  force  till  such  removal  or  alteration  were  allowed  at 
the  office  by  indorsement  on  the  policy.**    McC.  &  Co.,  of  Belfast,  whilst  removing 
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goods  insured  in  stores  in  Victoria  Street,  to  stores  situate  in  Corporation  Street,  had 
such  removal  allowed  at  the  oflSce  of  the  insurance  company  as  appeared  by  an  indorse- 
ment to  that  effect  on  the  policy.  Before  such  removal  had  been  completed,  a  fire  broke 
out  in  the  stores  in  Victoria  Street,  which  consumed  a  large  quantity  of  the  goods  in 
question.  McC.  &  Co.  brought  an  action  on  the  policy  to  recover  damages  for  the  loss 
of  their  goods  in  Victoria  Street   £^e^  that  such  action  was  not  maintainable. 

MONAHAN,  C.  J.  We  are  of  opinion  that,  according  to  the 
true  construction  of  this  policy,  one  risk  only  was  contemplated, 
namely,  as  to  goods  in  a  particular  place  stated  in  the  policy. 
A  power  was  also  given  to  substitute  a  different  repository  for 
the  one  named,  and  it  appears  that  at  the  time  when  the  fire  in 
question  occurred,  goods  of  the  full  value  of  the  amount  of  the 
policies  were  deposited  in  the  stores  in  Corporation  Street.  Ac- 
cording to  the  construction  contended  for  by  the  plaintiffs,  a 
double  liability  would  be  imposed  on  the  company  with  respect 
to  the  same  goods. 

The  court  accordingly  ruled  in  favor  of  the  defendants. 


Patrick  Habkins  v9.  Quincy  Mutual  Fibb  Insurance  C!o.^ 
(Supreme  Court,  Massachusetts,  November  Term,  1860.)  State- 
ment of  Value. 

A  bj-Iair  of  an  insurance  companj,  providing  that  in  case  of  loss  the  assured  shall,  as  soon 
as  possible,  deliTcr  a  particular  account  in  writing,  under  oath,  stating  the  value  of  the 
property  lost,  and  of  that  saved,  is  sufficiently  complied  with  by  a  claim  for  a  total  loss 
of  the  property,  stating  its  value,  if  some  of  the  property  is  saved  without  his  knowl- 
edge.   


Oliver  L.  Sanborn  &  another  va.  Fireman's  Insurance 
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A  contract  of  insurance  need  not  be  in  writing. 

An  insurance  company  authorized  by  their  charter  in  their  name  and  by  the  signature  of 
their  president  for  the  time  being,  or  by  the  signature  of  such  other  person  and  in  such 
form  and  with  such  ceremonies  of  authentication  as  they  may  by  their  rules  and  by-laws 
direct,**  to  make  contracts  of  insurance,  have  authority  to  make  an  oral  contract  of  in- 
surance. 

The  agent  of  an  insurance  company,  authorized  by  them  **to  effect  fire  insurance  upon 
buildings,  goods,  wares,  and  merchandise,  and  for  this  purpose  to  survey  risks,  fix  the  rate 
of  premium,  and  issue  policies  of  insurance  signed  by  the  president,  attested  by  the  sec- 
retary, and  countersigned by  himself,  has  authority  to  make  an  oral  contract  of  insur- 
ance. 

An  oral  contract  of  insurance  for  one  year,  including  its  date,  is  a  contract  to  be  performed 

within  a  year,  and  therefore  not  within  the  statute  of  frauds. 
In  an  action  upon  an  oral  contract  of  insurance,  the  plaintiff*s  agent  testified  that  he  pre- 


Co.2 

(Supreme  Court,  Massachusetts,  November,  1860.) 
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pared  a  general  application,  and  left  it  at  the  office  of  the  defendants'  agent,  and  the 
clerk  of  the  latter  came  to  him  and  said  that  he  would  take  two  thirds  of  the  risk  and 
allow  a  certain  commission ;  that  the  plaintifiTs  agent  went  to  the  defendants*  sgent,  and 
the  amount,  rate,  and  time  of  insurance  was  agreed  upon  between  them  ;  that  the  two 
agents  had  running  accounts  with  each  other  and  settled  once  a  month ;  that  the  same 
afternoon  the  property  was  destroyed  by  fire,  and  the  defendants*  agent  called  upon  the 
plaintiff's  agent  and  said  he  did  not  consider  the  risk  completed.  Held,  that  there  was 
evidence  for  the  jury  of  a  contract  of  insurance  which  began  immediately. 
In  an  action  upon  an  oral  contract  of  insurance,  the  defendants*  book  of  entries  of  risks 
taken,  in  which  the  alleged  contract  is  not  entered,  is  inadmissible  to  prove  that  there 
was  no  contract. 

Action  op  contract  on  an  agreement  to  insure  the  plain- 
tiffs' stock  of  paper  and  hydraulic  press  in  the  Gerrish  Market  in 
Boston,  against  fire  for  the  term  of  one  year  from  and  including 
the  12th  of  April,  1856.  At  the  trial  before  Hoar,  J.,  the  fol- 
lowing facts  were  proved :  — 

The  defendants  were  an  insurance  company  established  under 
the  laws  of  South  Carolina.  Their  charter  provided  that  "  the 
said  corporation  in  their  said  name,  and  by  the  signature  of  their 
president  for  the  time  being,  or  by  the  signature  of  such  other 
person  and  in  such  form  and  with  such  ceremonies  of  authentica- 
tion as  they  may  by  their  rules  and  by-laws  direct,  shall  have  a 
right  to  make  contracts  and  underwrite  policies  of  insurance  and 
indemnity  against  fire  "  on  buildings,  vessels,  goods,  wares,  and 
merchandise,  and  other  property,  within  or  without  that  state. 

Oliver  Brewster  was  their  agent  in  Boston,  authorized  by  his 
power  of  attorney  "  to  effect  fire  insurance  upon  buildings,  goods, 
wares,  and  merchandise,"  "  and  for  this  purpose  to  survey  risks, 
fix  the  rate  of  premium,  and  issue  policies  of  insurance,  signed 
by  the  president,  attested  by  the  secretary  of  the  said  company, 
and  countersigned  by  the  said  Oliver  Brewster,  and  to  assent  to 
the  transfer  and  assignment  of  the  same,  which  policies,  so  issued 
and  assigned,  shall  have  full  force  and  effect  to  bind  said  com- 
pany." 

The  property  was  of  greater  value  than  the  amount  alleged  to 
have  been  insured  thereon,  and  was  destroyed  by  fire  about  one 
o'clock  in  the  afternoon  of  the  12th  of  April,  1856.  Then  plain- 
tiffs, after  the  fire  and  before  suing,  demanded  payment  of  tfie 
loss,  and  also  demanded  policies,  and  offered  to  pay  the  premium. 

William  H.  S.  Jordan,  called  as  a  witness  for  the  plaintiffs, 
testified  as  follows :  I  am  an  insurance  agent ;  I  was  employed 
by  the  plaintiffs  some  days  before  the  11th  of  April,  to  effect 
insurance  on  their  stock  and  hydraulic  press  in  the  Gerrish  Mar- 
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ket ;  on  the  11th  of  April  I  went  to  Oliver  Brewster  and  asked 
him  if  he  was  disposed  to  take  a  risk  in  the  Gerrish  Market ; 
after  some  conversation  as  to  rate  and  companies,  he  said  he 
thought  he  could  take  it  in  the  Farmers'  and  Mechanics*  and  in 
the  Fireman's  insurance  companies ;  and  if  I  would  furnish  an 
application  and  survey,  he  would  see.  I  prepared  a  general  ap- 
plication and  survey  for  $6,000  insurance,  and  left  it  at  Brew- 
ster's office  that  afternoon,  but  Brewster  had  then  gone.  About 
twelve  o'clock  the  following  day,  the  12th  of  April,  Brewster's 
clerk  came  in  and  said  Brewster  would  take  two  thirds  of  the 
risk,  one  third  in  each  company,  and  would  only  allow  me  five 
per  cent,  commission.  I  replied  that  I  would  go  and  see  Brew- 
ster, and  did  so  immediately,  at  his  office.  Brewster  and  I 
agreed  to  alter  the  amount  to  one  third  of  $1,000  on  the  press, 
and  one  third  of  $5,000  on  the  stock,  in  each  company.  There 
were  no  other  companies  spoken  of  as  binding  the  risk ;  we  may 
have  spoken  of  other  companies  for  the  balance  of  the  insurance 
that  I  wanted.  Brewster  offered  to  negotiate  for  the  balance,  but 
I  told  him  I  would  fix  that  myself.  Rate  fixed  on  was  one  and 
a  half  per  cent. ;  property,  as  described  in  application  ;  time,  one 
year.  I  caused  an  entry  of  the  transaction  to  be  made  in  my 
books.  Brewster  and  I  had  accounts  with  each  other,  com- 
menced in  1858 ;  we  settled  once  a  month ;  we  completed  the 
poUcy,  delivered  it,  and  charged  the  premiums,  and  at  end  of 
the  month  settled,  and  usually  paid  the  balance  in  cash." 

On  cross-examination,  the  witness  testified :  "  Brewster  would 
allow  me  only  five  per  cent,  commissions ;  it  is  very  probable 
that  we  did  talk  the  matter  of  commissions  over  ;  I  urging  my 
ten,  he  saying  five  per  cent,  was  enough.  I  made  an  agreement 
for  the  insurance,  which  was  completed  ;  but  about  commissions 
I  have  no  recollection.  I  went  to  get  further  insurance  at  other 
offices.  I  then  returned  to  my  office,  and  finding  there  would 
be  fractions,  I  sent  a  paper  by  a  boy  to  Brewster  about  the 
division  of  the  risk  —  $838  on  the  press,  and  $1,667  on  the 
stock.  I  did  not  know  then  of  the  fire.  Brewster  came  in  im- 
mediately after  the  return  of  my  boy,  and  said,  'I  see  that 
building  is  on  fire ; '  I  said,  *  I  heard  it  is  ;  *  he  gave  me  to 
understand  that  he  did  not  consider  the  risk  completed  on  his 


After  the  plaintiffs  had  introduced  their  testimony,  the  de- 
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fendants  requested  the  judge  to  instruct  the  jury  as  follows: 
1st.  That  the  contract  of  insurance  is  required  to  be  in  writing, 
and  that  a  suit  at  law  is  not  maintainable  on  an  oral  agree- 
ment. 2d.  That  the  laws  of  South  Carolina  incorporating  this 
company  require  that  the  insurance  should  be  by  a  policy  signed 
by  the  president,  &c.,  and  that  a  suit  could  not  be  maintained 
upon  an  oral  agreement  of  Brewster  to  insure.  8d.  That  Brew- 
ster had  no  authority  to  bind  the  company  in  any  other  way 
than  by  a  policy  signed  by  the  president,  attested  by  the  secre- 
tary, and  countersigned  by  himself.  4th.  That  this  being  a  con- 
tract not  to  be  performed  within  a  year,  it  was  void  by  the 
statute  of  frauds.  5th.  That  there  was  not  sufficient  evidence  of 
a  complete  bargain  for  the  plaintiff  to  maintain  his  case."  The 
presiding  judge,  for  the  purposes  of  the  trial,  ruled  the  first  four 
points  in  favor  of  the  plaintiffs,  and  ruled  that  there  was  evi- 
dence to  go  to  the  jury  of  a  contract  of  insurance. 

The  defendants  then  called  as  a  witness  Oliver  Brewster, 
who,  after  describing  the  interview  with  Jordan  on  the  11th  <rf 
April  substantially  as  Jordan  had  done,  testified  further  as  fol- 
lows :  **  The  next  day  I  saw  the  application  on  my  desk  ;  I  sent 
my  clerk  down  to  Jordan,  to  say  that  we  could  not  allow  him  full 
commission  ;  that  it  was  an  extra  hazardous  risk.  Jordan  came 
up  to  the  office  soon  after,  about  twelve  o'clock,  and  we  had 
some  conversation.  Jordan  claimed  the  full  commission  of  ten 
per  cent.,  and  I  refused  to  allow  that,  on  account  of  the  character 
of  the  risk.  I  proposed  dividing  it  among  several  companies,  as 
it  was  not  a  good  risk.  The  point  in  dispute  between  us  was 
the  amount  of  the  commission.  I  said  I  would  not  allow  it ;  he 
claimed  the  full  commission.  There  was  no  agreement ;  nothing 
was  said  about  my  insuring  this  property,  and  leaving  the  com- 
mission open.  The  next  thing  I  heard  was,  a  boy  came  up  from 
Jordan's  office  with  a  memorandum,  I  think  half  an  hour  after. 
I  told  the  boy  I  would  see  Jordan ;  I  went  down  immediately. 
On  my  way  down  I  heard  of  the  fire,  and  just  put  my  head 
into  Jordan's  office,  and  told  Jordan  we  had  no  indurance  (m 
the  building."  • 

Upon  cross-examination  Brewster  said  :  "  I  had  ten  per  cent, 
commission  allowed  me  by  the  defendants.  Jordan's  commission 
would  come  from  my  commission,  and  not  from  the  defendants, 
I  went  to  Jordan's  office  because  the  boy  came,  up  and  siud 
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Jordan  wanted  insurance  effected.  The  boy  said  that  the  mem- 
orandum which  he  brought  contained  the  division  Jordan  wanted 
made  of  the  risk.  I  went  because  I  had  not  effected  any  insur- 
ance, and  I  wanted  him  to  know  he  was  not  insured.  The  only 
advantage  to  the  defendants  of  five  per  cent,  commissions  over 
ten  per  cent,  commissions  was  in  discouraging  the  offering  of 
such  risks,  by  not  allowing  full  commissions.  I  was  not  a 
moment  in  Jordan's  office ;  merely  said  I  had  no  insurance  for 
him  on  Gerrish  Market.  He  said  he  hoped  I  would  pay  the 
loss.  I  had  a  monthly  account  with  Jordan ;  generally  settled 
premiums  and  commissions  once  a  month." 

The  defendants  further  proved  that  Brewster  always  had 
blank  policies  of  the  company,  signed  by  the  president,  and  at- 
tested by  the  secretary,  which  he  countersigned  and  issued,  to 
insure  parties  applying. 

The  defendants  also,  to  corroborate  Brewster's  testimony,  and 
as  evidence  tending  to  show  that  there  was  no  agreement  for  in- 
surance completed,  offered  in  evidence  a  book  kept  by  him  for 
them,  in  which  he  entered  all  risks  taken  by  him  for  the  com- 
pany, as  soon  as  taken.  But,  upon  objection  of  the  plaintiffs, 
the  judge  ruled  that  the  book  was  inadmissible. 

After  the  jury  had  retired,  they  came  into  court  and  inquired 
of  the  judge  whether  it  was  necessary  for  them  to  find  that  the 
commissions  to  be  allowed  Jordan  by  Brewster  were  jigreed 
upon  between  Jordan  and  Brewster.  The  judge  instructed  them 
that  they  must  determine  whether  the  commissions  of  Jordan 
were  a  part  of  the  contract  for  insurance  ;  and  that  if  they  were 
satisfied  that  the  commissions  were  no  part  of  the  bargain  for 
insurance  between  Jordan  and  Brewster,  but  that  they  had  agreed 
upon  the  insurance  and  the  terms  thereof,  and  left  the  commis- 
sions to  be  adjusted  between  themselves,  they  should  find  for 
the  plaintiffs. 

The  jury  found  for  the  plaintiffs,  the  defendants  alleged  ex- 
ceptions, and  the  judge  reported  the  case  to  the  full  court. 

HoAB,  J.  1.  The  first  ground  of  objection  to  the  verdict  is, 
that  a  contract  of  insurance  can  only  be  made  in  writing.  No 
principle  of  the  common  law  seems  to  require  that  this  con- 
tract, any  more  than  other  simple  contracts  made  by  competent 
parties  upon  a  sufficient  consideration,  should  be  evidenced  by  a 
writing.   No  statute  of  Massachusetts  contains  such  a  require- 
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ment.  Upon  principle,  therefore,  we  can  find  no  anthority  in 
courts  to  refuse  to  enforce  an  agreement  which  the  parties  have 
made,  if  sufficiently  proved  by  oral  testimony.  On  the  contrary 
there  are  decisions  which  reoc^ize  contracts  of  insurance  rest- 
ing in  parol.  M!  CtUloch  v.  Eagle  Ins.  Co.  1  Pick.  280 ;  Ken- 
nebec Co.  V.  AufftMta  Insurance  ^  Banking  Co.  6  Gray,  204 ; 
Commercial  Mutual  Marine  Ins.  Co.  v.  Union  Mutual  Ins.  Co. 
19  How,  318 ;  affirming  S.  C.  2  Curt,  C.  C,  624 ;  Hamilton  v. 
Lycoming  Mutual  Ins  Co.  6  Barir,  839.*  Some  of  the  text 
writers,  indeed,  express  a  doubt  whether  valid  insurance  could 
be  made,  except  in  vmting.  Mr.  Duer,  in  his  treatise  on  insur- 
ance, remarks  that  in  this  country  there  is  no  statute  in  any  of 
the  states,  that  requires  that  the  contract  of  insurance  shall  be  in 
writing ;  and  upon  the  principles  of  the  common  law,  an  unwrit- 
ten, or  in  technical  language,  a  parol  agreement,  is  doubtless 
sufficient ;  but  as  the  usage  of  a  written  contract  has  long  and 
universally  prevailed,  it  has  probably  acquired  the  force  of  law, 
and  it  is  doubtful  whether  an  action  upon  a  contract,  merely  oral, 
would  now  be  sustained."  1  Duer  Ins.  60.  See,  also,  1  Phil. 
Ins.  §  8.  In  Smith  v.  Odlin^  4  Yeates,  468,  Chief  Justice 
Tilghman  expressed  a  doubt  whether  a  valid  insurance  could  be 
'made  otherwise  than  in  vn*iting ;  and  in  Cockerill  v.  Cincinnati 
Mutual  Insurance  Co.  16  Ohio,  148,  it  was  held  that  it  could  not 

But  in  1  Parsons  Marit.  Law,  19,  the  opposite  opinion  is 
stated.  In  Sanford  v.  Trust  Fire  Ins.  Co.  11  Paige,  556,^  Chan- 
cellor Walworth  discusses  the  question  vrithout  deciding  it,  the 
inclination  of  his  opinion  seeming  to  be  in  favor  of  the  validity 
of  the  oral  contract.  And  it  was  so  held  by  the  court  of  appeals 
in  Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.  19 
N.  Y.  305,  ante.  It  is  not  easy  to  see  the  force  of  the  reas(Hiing 
which  would  infer,  that,  because  parties  usually  make  their  con- 
tract in  one  way,  it  would  be  void  when  they  choose  to  make  it 
another,  equally  good  at  common  law,  and  not  prohibited  by  any 
statute.  In  determining  whether,  in  any  case,  a  complete  and 
perfect  contract  had  been  made,  the  circumstance  that  a  contract 
in  writing  was  contemplated,  and  had  not  been  executed,  would 
certainly  be  entitled  to  great  weight.  Real  Estate  Mutual 
Fire  Ins.  Co.  v.  Boessle,  1  Gray,  336.8 

2.  The  next  objection  is,  that  the  defendants  had  no  authority 

1  iLnte,  vol.  2,  p.  543.  *  lb.  p.  400.  *  AiOe,  toL  3,  p.  705. 
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to  make  the  oral  contract  declared  on,  because  they  were  by 
their  charter  authorized  only  to  make  contracts  by  the  signature 
of  their  president  or  of  such  other  person  as  their  rules  and  by- 
laws should  direct.  The  case  chiefly  relied  on  to  support  this 
position  is  that  of  Head  v.  Providence  In$.  Co.  2  Cranch,  127. 
But  while  the  principle  which  that  case  declares,  that  a  corpora- 
tion, being  the  mere  creature  of  law,  can  have  no  powers  but 
such  as  are  derived  from  the  act  which  creates  it,  is  undoubtedly 
a  sound  one,  the  application  of  the  principle  has  been  very  much 
modifled  in  other  cases.  Bank  of  Columbia  v.  Patterson^  7 
Cranch,  299;  Mechanics^  Bank  of  Alexandria  v.  Bank  of 
Columbia^  5  Wheat.  326 ;  Bank  of  United  States  v.  Bandridge^ 
12  Wheat.  69;  New  England  Marine  Ins.  Co.  v.  DeWolf,  8 
Pick.  66  ;  Foster  v.  Essex  Bank^  17  Mass.  497 ;  Tayloe  v.  Jfer- 
chants^  Fire  Ins.  Co.  9  How.  890 ;  Commercial  Mutual  Marine 
Ins.  Co.  V.  Union  Mutual  Fire  Ins.  Co.  19  How.  318.  We 
cannot  think  that  a  provision  in  the  charter  of  an  insurance 
company,  authorizing  contracts  authenticated  by  the  signature  of 
a  particular  officer,  and  without  any  words  of  restriction,  should 
generally  be  construed  to  limit  the  powers  of  the  company,  and 
to  prevent  them  from  making  contracts  within  the  ordinary 
scope  of  their  chartered  powers.  On  the  contrary,  the  phrase- 
ology of  those  statutes  respecting  the  execution  of  policies  should 
be  regarded  as  consisting  simply  of  enabling  words,  not  restrain- 
ing the  power  which  they  confer  to  make  contracts,  of  which  the 
policies  are  the  evidence.    19  How.  321,  before  cited. 

3.  The  objection  that  the  agent  had  only  power  to  issue  poli- 
cies, and  not  otherwise  to  make  contracts  binding  on  the  defend- 
ants, comes  within  the  same  rule  of  construction.  His  power  of 
attorney  authorized  him  **  to  effect  insurance,"  and  "  for  this 
purpose  to  survey  risks,  fix  the  rate  of  premium;  and  issue  poli- 
cies of  insurance,  signed  by  the  president,"  &c.  We  are  of 
opinion  that  this  gave  him  authority  to  make  the  preliminary 
contract,  as  well  as  to  issue  the  policy.  He  was  not  a  special 
agent,  employed  merely  to  receive  and  transmit  proposals  to  his 
principal,  but  had  power  to  do  whatever  the  company  could  do 
in  effecting  insurance ;  and  it  appeared  by  the  evidence  of  the 
defendants  that  he  was  furnished  with  policies  signed  in  blank, 
to  be  filled  up  and  issued  at  his  discretion. 

4.  We  are  of  opinion  that  the  contract  was  to  be  performed 
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within  a  year,  and  is  therefore  not  included  in  the  provisions  of 
the  fifth  clause  of  the  Rev.  Sts.  c.  74,  §  1.  When  time  is  spoken 
of,  any  act  is  within  the  time  named  that  does  not  extend  be- 
yond it. 

6.  We  think  there  was  evidence,  competent  for  the  considera- 
tion of  the  jury,  that  the  risk  was  to  commence  at  the  time  the 
contract  was  made. 

6.  No  authority  is  cited  in  support  of  the  proposition  that  the 
omission  to  make  an  entiy  of  a  contract  in  a  book  kept  by  one 
party  is  evidence,  in  favor  of  that  party,  that  no  contract  was 
made.  Such  an  entry  constituted  no  part  of  the  contract,  and 
the  plaintiffs  had  no  knowledge  of  the  habit  of  the  defendants* 
agent  in  that  respect,  and  could  not  be  affected  by  it.  It  was 
clearly  inadmissible. 

Judgment  on  the  verdict  for  the  plaintiffs. 

As  to  verbal  contracts  of  insurancOy  see  cases  cited  in  note  to  Jones  Provmdal 
Ins.  Co,,  ante. 


Nathaniel  Hayward,  plaintiff  and  appellant,  vs.  Liverpool 
AND  London  Fire  and  Lifk  Insurance  CJo.^  (Superior  Court, 
New  York  City,  November,  1860.)  Explosion. 

The  policy  declared  that  the  defendants  should  "not  be  liable  to  make  good  any  loss  or 
damage  by  Jire  which  shall  happen  or  arise  by  any  explosion.''  These  terms  create  an 
exception  to  the  general  language  of  the  policy,  by  which  the  defendants  promise  to  make 
good  such  loss  or  damage  as  shall  be  occasioned  by  fire  ro  the  property  insured.  It  is  as 
if  the  company  had  said,  we  will  make  good  to  you  any  loss  which  you  may  sustain  by 
firCf  unless  the  fire  is  caused  by  an  explosion.  Nor  is  this  otherwise  by  reason  of  the  fact 
that  the  defendants  had  insured  the' very  engine  which  exploded.  But  see  oontrUy  Httf- 
ward  v.  NorthwtsUm  Ins,  Co,,  post.  The  above  case  was,  however,  affirmed  on  appeal,  3 
Keyes,  456;  a,  'C. post^YoX.h, 


Marshall  vs.  Times  Fire  Lj^stjrance  Co."  (Supreme  Court 
New  Brunswick,  Michaelmas  Term,  1860.)  Warranty.  —  Mate- 
riality, 

An  insurance  company  required  applications  for  insurance  to  be  made  on  printed  forms  con- 
taining certain  questions  which  were  to  Ije  minutely  answered,  and  were  declared  to  form  the 
basis  of  the  insurance.  One  of  the  questions  was:  Is  the  property  involved  in  law,  or 
mortgaged;  if  the  latter,  to  whom,  and  for  what  amount?  The  answer  .was.  There  is 
a  mortgage  on  the  house  for  £300,*'  which  was  untrue.  This  application  was  referred  to 
in  the  policy,  one  of  the  conditions  of  which  was,  that  if  the  buildings  were  described 
otherwise  than  they  really  were,  the  insured  should  not  be  entitled  to  any  benefit  under 
the  policy.  Heldf  1.  That  the  answer  to  this  question  amounted  to  a  warranty,  and  being 
untrue,  rendered  the  policy  void.  3.  That  being  an  essential  part  of  the  contract,  its  ma- 
teriality was  not  a  question  for  the  jury. 

1  7  BoBW.  385.  <  4  Allen,  New  Bruns.  618. 
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PsoBLA.  Mabinb  &  FmB  Insubancb  Co.  v$.  Svbj^  Wilson.* 

(Supreme  Court,  Minnesota,  December,  1860.) 

Adjustment  of  Loss, 

A  policy  of  insurance  contained  the  following  condition :  **  Where  property  insured  in  this 
company  Is  damaged  by  removal  from  a  building  in  which  it  is  exposed  to  fire,  said  dam- 
age shall  be  borne  by  the  insured  and  insurers  in  such  proportion  as  the  whole  sum  in- 
sured bears  to  the  whole  value  of  the  property  insured,  of  which  proof  in  due  form  shall  be 
made  by  the  daimanf  A  portion  of  the  property  insured  was  wholly  destroyed  by  fire, 
and  another  portion  damaged  by  removal.  Action  to  recover  all  the  damage  sustained. 
The  court  instructed  the  jury  "  that  the  sum  insured  being  $3,500,  and  the  value  of  the 
goods  being  estimated  in  the  policy  at  $5,000,  the  damage  occasioned  by  the  removal  of 
the  goods  (if  any)  must  be  borne  in  the  following  proportions,  under  the  condition  above 
quoted.  '  The  plaintiff  must  bear  one  third  of  the  loss,  and  the  defendant  two  thirds.'  ** 
Hdd  to  be  error.  The  condition  means  that  the  damage  occasioned  by  the  removal  of 
the  property  shall  be  borne  by  the  parties  according  to  their  respective  interests  or  risks, 
the  share  of  either  bearing  the  same  proportion  to  the  whole  damage  that  his  interest  in 
the  proper^  or  risk  bears  to  the  whole  value. 

By  the  Court,  Emmett,  C.  J.  The  decision  of  the  case  we 
have  made  to  depend  upon  the  inteq)retation  of  the  fifteenth 
condition  of  the  policy  of  insurance.  The  condition  is  as  fol- 
lows: "Where  property  insured  in  this  company  is  damaged  by 
lemoval  from  a  building  in  which  it  is  exposed  to  fire,  said  dam- 
age shall  be  borne  by  the  insured  and  insurers  in  such  proportion 
as  the  whole  sum  insured  bears  to  the  whole  value  of  the  prop- 
erty insured,  of  which  proof  in  due  form  shall  be  made  by  the 
claimant." 

A  portion  of  the  property  insured  by  this  policy  seems  to  have 
been  wholly  destroyed  by  fire,  a  portion  damaged  by  the  fire,  and 
still  another  portion  damaged  by  the  removal.  The  plaintiff 
brought  her  action  to  recover  for  all  of  the  damage  sustained.  On 
the  trial,  evidence  was  offered  to  show  the  amount  of  the  damage 
occasioned  by  removing  the  goods  ;  and  it  being  necessary  to  de- 
termine the  relative  proportions  in  which  it  should  be  borne  by 
the  parties  respectively,  the  judge  instructed  the  jury,  that  the 
sum  insured  being  $2,500,  and  the  value  of  the  goods  being  esti«- 
mated  in  the  policy  at  $5,000,  the  damage  occasioned  by  the  re- 
moval of  the  goods  (if  any)  must  be  borne  in  the  following  pro- 
portions, under  the  fifteenth  condition  of  the  policy,  to  wit :  The 
plaintiff  must  bear  one  third  of  the  loss,  and  the  defendant  two 
thirds." 

Although  the  terms  of  the  policy,  literally  taken,  may  possibly 


1  5  Minn.  53. 


TOL.  nr. 


498  Peoria  Mabinb  &  Fiee  Ins.  Co.  v.  Wilson,  5  Minn.  53- 


Adjustment  of  L088. 

admit  of  such  an  interpretation,  yet  we  do  not  think  it  is  correct, 
or  that  it  is  id  accordance  with  the  intention  of  the  parties. 

The  primary  object  of  a  policy  of  insurance  is  to  indemnify  the 
party  against  loss  and  damage  by  fire.  The  person  insured  must 
therefore  have  an  interest  in  the  property  insured,  not  only  at  the 
time  of  the  insurance,  but  at  the  time  of  the  loss.  The  amount 
for  which  the  property  is  insured —  except  in  the  case  of  a  valued 
policy  —  is  not  to  be  considered  as  the  agreed  indemnity,  even 
where  there  is  a  total  loss,  but  as  the  extent  of  the  insurer's  lia- 
bility. The  amount  of  the  recovery  is  regulated  solely  by  the 
value  at  the  time  of  the  loss,  because  this  fully  indemnifies  the 
insured  for  the  actual  loss  or  damage. 

It  not  unfrequently  happens,  however,  that  parties  insured  find 
it  necessary  or  prudent,  where  property  is  in  danger  of  being  de- 
stroyed by  fire,  to  have  it  removed ;  indeed  it  is  not  only  their 
duty  so  to  do,  but,  in  most  policies,  it  is  expressly  provided  that 
they  shall  use  all  possible  diligence  in  saving  and  preserving  the 
property.  In  all  such  instances,  the  damage  sustained  by  re- 
moval should  be  borne  by  the  parties  according  to  their  respective 
interests.  This  is  the  equitable  rule,  and  would  govern,  were 
there  no  contract  respecting  it.  The  interests  of  the  parties  re- 
spectively depend,  in  such  cases,  upon  the  value  of  the  property, 
and  the  amount  insured.  If  the  property  is  insured  for  its  full 
value,  the  insurer  assumes  all  the  risks ;  but  if  insured  for  one  half 
only,  the  insured  takes  half  the  risk,  or,  in  other  words,  insures 
himself  to  that  extent.  It  is  but  reasonable,  therefore,  that  he 
should  bear  his  share  of  the  expense  incurred,  and  damages  sus- 
tained in  preserving  the  property  from  destruction,  and  that  share 
should  correspond  with  the  interest  he  has  at  stake.  If  a  party, 
instead  of  taking  any  risk  upon  himself,  insured  to  the  full  value 
of  his  property  in  different  companies,  the  companies  thus  insur- 
ing would  pay  any  loss  in  exact  proportion  to  their  several  risks ; 
and  so,  too,  as  to  expenses  and  damages  caused  by  removal.  This 
apportionment  of  the  damage  is  upon  the  principle  that  each  party 
ought  to  bear  the  loss  in  proportion  to  his  interest.  And  we  be- 
lieve that  it  was  intended  by  the  fifteenth  condition  of  this  policy 
simply  to  declare  the  application  of  this  well  established  principle 
to  this  class  of  damages. 

But  according  to  the  interpretation  given  by  the  judge  below, 
the  parties  do  not  bear  the  damage  thus  sustained,  according  to 
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their  respective  interests  ;  for  the  insurers,  though  they  have  but 
half  the  risk,  are  made  to  pay  two  thirds  of  the  damage,  and  by 
the  same  rule,  had  they  insured  the  property  at  but  one  tenth  of 
the  value — thus  incurring  but  one  tenth  of  the  risk — they  would 
nevertheless  have  had  nine  tenths  of  the  loss  to  bear.  This  is 
simply  reversing  the  natural  and  reasonable  rule  before  spoken 
of,  making  the  party  having  the  least  interest  in  the  preservation 
of  the  property  pay  the  greatest  portion  of  the  damage, — and  the 
less  that  interest  is,  in  proportion  to  the  value  of  the  whole,  the 
greater  his  proportion  of  the  loss.  Each  party's  liability  for  such 
damages  increases,  according  to  this  ruling,  as  the  amount  of  in- 
terest he  has  at  stake  decreases,  and  vice  ver$a.  If  property, 
valued  at  $10,000,  on  which  there  was  an  insurance  of  but  $1,000, 
should  be  damaged  by  removal  to  the  amount  of  $1,000,  the  in- 
surers, instead  of  bearing  but  one  tenth,  or  $100  of  the  loss,  would 
have  nine  tenths  or  $900  of  it  to  pay ;  while  the  insured,  who  had 
nine  times  the  amoimt  at  risk,  would  bear  but  one  tenth  or  $100 
of  the  loss.  Each  party  will  thus  be  seen  to  bear  exactly  that 
portion  of  the  damages  which  the  other  ought,  in  justice,  to  have 
borne.  We  cannot  believe  the  parties  ever  intended  to  lay  down 
any  such  rule ;  it  is  not  founded  in  reason,  but  is  purely  arbi- 
trary, and  violates  every  principle  of  equity. 

We  hold  that  the  true  interpretation  of  the  fifteenth  condition 
—  if  it  has  any  meaning  at  all — is,  that  the  damage  occasioned 
by  the  removal  of  the  property  exposed  to  a  fire  shall  be  borne 
by  the  parties  according  to  their  respective  interests  or  risks,  the 
share  of  either  bearing  the  same  proportion  to  the  whole  damage 
that  his  interest  in  the  property  or  risk  bears  to  the  whole  value. 
There  is  an  ambiguity  about  the  language  used  which  does  not 
appear  until  the  attempt  is  made  to  ascertain  what  is  intended  by 
it.  In  such  a  case  the  difficulty  is  best  solved  by  a  reference  to 
what  would  have  been  the  legal  rights  of  the  parties  under  the 
circumstances,  had  they  not  attempted  to  define.  And  if  the  par- 
ties have  failed  to  furnish  a  new  rule,  they  must  abide  by  that 
furnished  by  the  law. 

With  this  interpretation  it  necessarQy  seems  to  follow  that  the 
judge  erred  in  confining  the  parties  to  the  value  of  the  property 
as  specified  by  the  plaintiff  in  her  application  for  insurance,  in- 
stead of  the  actual  value  at  the  time  of  the  loss.  We  do  not 
mean  to  say,  where  the  parties  have  agreed  upon  the  value  of 
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particular  property  insured,  and  the  same  property  is  lost  or 
damaged  by  the  fire,  or  by  4lie  removal,  that  the  cjuestion  of 
value  is  open  to  inquiry,  unless  there  has  been  fraud  or  misrep- 
resentation. But,  except  in  a  valued  policy,  the  value  of  the 
property  insured  at  the  time  of  the  insurance  is  of  no  impor- 
tance, inasmuch  as  the  loss  is  to  be  determined  by  the  actual 
cash  value  at  the  time  of  the  fire.  This  is  particularly  provided 
by  the  policy  in  this  case,  and  the  value  of  the  stock  on  which 
the  risk  is  taken  is  not  even  mentioned  ;  the  only  reference  to  it 
is  to  be  found  in  the  application  for  insurance,  which  forms  no 
part  of  the  subsequent  contract,  and  is  only  important  as  show- 
ing the  representations  made.  The  insurers,  without  r^ard  to 
the  amount  or  value  of  the  whole  stock  insured,  agree  by  this 
policy,  to  make  good  unto  the  assured  all  such  immediate  loss 
or  damage,  not  exceeding  the  amount  insured  [$2,500]  as  shall 
happen  by  fire  to  the  property,"  &c.,  **  the  said  loss  or  damage 
to  be  estimated  according  to  the  true  and  actual  cash  value  of  the 
property  at  the  time  the  same  shall  happen^  It  matters  not, 
therefore,  so  far  as  the  loss  and  damage  by  the  fire  is  concerned, 
what  may  have  been  the  value  of  the  whole  stock  at  the  time  it 
was  insured,  or  indeed,  at  the  time  of  the  fire.  All  the  insurers 
are  bound  to  do  is  to  pay  the  actual  cash  value  of  the  goods  de- 
stroyed, and  the  actual  damage  sustained  by  the  fire  to  an  amount 
not  exceeding  $2,500. 

If  then  the  value  of  the  whole  stock  at  the  time  of  the  insur- 
ance is  not  named  in  the  policy  and  formed  no  part  of  the  stip- 
ulations of  the  contract,  and  the  parties  are  governed,  in  r^ard 
to  the  loss  and  damage  by  the  fire,  by  the  actual  cash  value  at  die 
time,  why  should  they  be  confined,  in  apportioning  the  damages 
sustained  by  removal,  to  the  value  as  estimated  in  the  mere  ap- 
plication for  insurance,  made  by  one  party  only,  and  which  es- 
timate the  other  party  cannot  be  said  to  have  assented  to  or 
denied?  It  seems  to  me  that  so  far  as  the  terms  of  the  policy 
throw  any  light  upon  the  intention  of  the  parties,  they  expressly 
ignore  any  valuation  except  the  actual  cash  value  at  the  time  ot 
the  fire.  And  if  we  are  right  in  holding  that  these  damages 
should  be  borne  by  the  parties  in  proportion  to  the  interest  of 
each,  then  that  interest  can  only  be  determined  by  ascertaining 
the  actual  value  of  the  whole  stock  at  the  time  of  the  removaL 
The  assured  might  have  increased  her  stock  to  ten  thousand  dot- 
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lars  at  the  time  the  loss  occurred.  In  that  event  she  would  have 
had  three  times  more  interest  than  the  insurers  in  the  preserva- 
tion of  the  property,  and  ought  to  bear  'three  fourths  of  the 
damage  by  removal.  On  the  other  hand,  the  stock  may  have 
been  reduced  even  below  the  amount  for  which  it  was  insured, 
in  which  event  she  would  really  have  had  nothing  at  risk,  and 
the  insurers  should  have  borne  the  entire  damage  sustained. 

We  think  the  court  below  erred  nor  only  in  the  interpretation 
given  to  the  fifteenth  condition  of  the  policy,  as  to  the  proportion 
in  which  the  damages  should  be  borne,  but  in  instructing  the 
jury  that  the  stock  was  valued  in  the  policy  at  $5,000,  and  con- 
fining the  parties  to  that  valuation.  New  trial  awarded. 


BiGLEB  et  al.  v8.  New  York  Central  Insurance  Co.^ 

(Court  of  Appeals,  New  York,  December,  1860.) 
Other  Insurance, 

Tlw  eonditkm  raqairing  notice  of  other  insuranoe  refers  to  «U  ineorance  not  void  upon  the 

face  of  the  policy. 

The  case  is  stated  in  the  opinion. 

Davies,  J.  The  only  question  presented  for  our  consideration 
is,  whether  the  plaintiffs,  in  the  face  of  the  conceded  violation 
of  their  agreement  with  the  defendants,  can  recover  on  this  pol- 
icy. That  agreement  was,  that  in  case  they  should  effect  any 
other  insurance  upon  the  property  covered  by  the  defendants' 
poUcy,  then  the  defendants'  policy  was  to  cease  and  be  of  no 
farther  effect,  unless  the  plaintiffs  should  give  notice  to  the  sec* 
rotary  of  the  defendants  of  such  fuither  insurance,  and  have  the 
same  indorsed  on  the  policy,  or  have  the  same  otherwise  ac- 
knowledged in  writing  by  the  corporation. 

Here  it  is  undeniable,  upon  the  fiicts  proved  in  the  case,  that  the 
plaintiffs  did  effect  further  and  other  insurance  upon  the  same 
property  as  that  covered  by  the  policy  of  the  defendants.  By 
virtue  of  the  agreement  between  the  parties,  the  policy  issued  by 
the  defendants  was,  from  the  happening  of  that  event,  to  cease 
and  be  of  no  further  effect. 

But  it  was  further  agreed  between  them,  that  this  result  might 
be  obviated  on  the  part  of  the  plaintiffs,  if  they  should  give 
notice  to  the  secretary  of  the  defendants  of  such  further  or  other 
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insurance,  and  have  the  fact  thereof  indorsed  on  the  policj  issued 
by  the  defendants,  or  have  the  existence  of  such  further  insur- 
ance acknowledged  by  the  corporation  of  the  defendants  in  writ- 
ing. It  is  not  pretended  that  the  plaintiffs  have  done  either  of 
the  things  agreed  upon,  and  required  to  revive  their  policy,  or 
that  they  ever  made  any  effort  to  comply  with  these  stipulations 
on  their  part.  It  would  appear  that  they  studiously  concealed 
from  the  defendants  the  fact  of  such  other  insurance,  in  violation 
of  the  express  agreement  with'  them  and  clearly  in  fraud  of  the 
rights  and  security  which  the  defendants  had  by  virtue  of  the 
stipulations  contained  in  their  policy.  It  is  too  obvious  to  need 
comment,  that  it  was  vital  to  the  security  of  the  insurer  that  he 
should  be  kept  informed  of  the  extent  of  insurance  effected  by 
the  insured.  The  value  of  the  insured  property  was  ascertaiiied 
at  the  time  when  the  first  insurance  was  effected,  and  it  is  well 
known  that  the  insurer  never  insures  to  the  full  value  of  the 
propei'ty ;  for  in  that  event  he  would  lose  the  watchful  care  and 
vigilance  of  the  assured,  which  self-interest  always  excites  to 
protect  the  insured  property.  But  whatever  were  the  motlTes 
or  the  considerations  which  impelled  the  parties  to  enter  into 
this  agreement,  it  is  clear  and  specific,  and  founded  upon  a  good 
consideration  and  wholly  unobjectionable ;  a  compliance  with  its 
terms  on  the  part  of  the  plaintiffs  was  a  condition  precedent  to 
their  right  of  recovery,  and  as  it  is  undeniable  that  they  have 
failed  to  comply,  we  do  not  see  how  they  can  maintain  this  action. 

The  plaintiffs  seek  to  excuse  themselves  for  this  breadi  of  their 
agreement,  by  alleging  that  the  policy  obtained  by  them  from 
the  Globe  Company  was  void,  by  reason  of  the  stipulation  and 
agreement  contained  in  that  policy,    that  in  case  the  assured 
shall  have  already  any  other  insurance  against  loss  by  fire  on  the 
property  hereby  insured,  not  notified  to  this  company,  and  men- 
tioned in  or  indorsed  upon  this  policy,  then  this  insurance  shall 
be  void  and  of  no  effect."'  The  plaintiffs,  to  enable  them  to 
maintain  their  action  against  these  defendants,  now  take  the 
ground  that  in  fraud  of  this  agreement  with  the  Globe  Company, 
they  concealed  from  them  the  fact  of  the  prior  insurance  with 
the  defendants,  and  that  such  concealment  rendered  the  Globe 
policy  void.    They  say,  therefore,  they  had  no  further  or  other 
insurance  on  the  same  property,  and  had  not  violated  their  agree- 
ment in  that  regard  with  these  defendants.    In  assuming  this 
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position,  they  overlook  the  fact  that  this  agreement  or  stipulation 
was  made  for  the  benefit  of  the  Globe  Company,  and  that  it  was 
competent  for  that  company  to  waive  it.    It  would  appear  that 
in  the  suit  brought  by  these  plaintiffs  against  that  company,  its 
liability  on  the  policy  was  acknowledged,  and  a  draft  given  to 
pay  the  amount  of  the  loss.    Both  parties  to  the  policy,  there- 
fore, treated  it  as  a  valid  and  subsisting  instrument,  and  it  will 
not  answer  for  these  plaintifib  now  to  shift  their  ground  and  set 
up  that  this  policy  is  void,  and  was  so  from  the  time  it  was  is- 
sued, by  reason  of  their  fraudulent  concealment  of  the  fact  of 
the  prior  insurance.    But  the  agreement  between  the  parties  to 
this  actioix  was,  that  the  policy  of  the  defendants  was  to  cease 
and  be  of  no  further  effect  if  the  plaintiffs  thereafter  "  should 
make  any  other  insurance  upon  the  same  property,"  &c.    It  was 
the  act  of  making  another  insurance  which  was  to  vitiate  and 
render  null  the  defendants'  policy.    We  think  it  was  no  answer 
for  the  plaintiffs  to  make  to  allege  that  the  other  insurance  might 
legally  have  been  resisted  and  avoided.    This  was  not  what  the 
parties  had  agreed  to.  For  reasons  before  alluded  to,  the  insurer 
and  the  insured  agreed  that  if  the  latter  thereafter  made  any 
other  insurance  on  the  property,  such  act  should  vitiate  the  pol- 
icy.  We  are  not  at  liberty  to  make  a  new  contract  for  the  par- 
ties, but  to  inquire  whether  that  made  has,  in  fact,  been  violated. 
We  can  well  see  that  the  defendants  did  not  intend  to  have  the 
validity  of  their  policy  tested,  or  the  risk  they  incurred  depend 
on  the  question  whether  the  subsequent  insurance  should  be 
finally  adjudged  to  be  legal  and  valid,  or  ultimately  held  to  be 
illegal  and  invalid.    The  evil  they  intended  to  guard  against 
was  not  to  be  controlled  by  that  fact.    They  meant  to  have  the 
plamtiffs  take  some  risk  themselves  in  reference  to  the  insured 
property,  and  this  was  secured  by  its  not  being  insured  to  its  full 
value.   It  left  a  margin  at  their  risk,  and  it  was  for  the  defend- 
ants to  determine  its  extent.    If  the  plaintiffs  made  other  insur- 
ance, this  safeguard  was  lost,  and  that  was  precisely  what  the 
defendants  intended  and  had  a  clear  right  to  prevent,  by  the 
clause  nnder  consideration.  The  effect  of  such  and  similar  agree- 
ments has  been  considered  by  the  supreme  court  of  this  state. 
In  the  case  of  Smith  v.  The  Saratoga  County  Mutual  Fire  Irimr- 
anee  Co.  3  Hill,  508,^  the  policy  contained  a  clause  that  the  in- 
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terest  of  the  assured  was  not  assignable,  and  that  if  the  same 
should  be  assigned  without  the  consent  of  the  company,  then 
that  the  policy  should  be  void  and  of  no  effect.*'  Bronson, 
J.,  in  delivering  the  opinion  of  the  court,  says :  The  parties 
have,  in  the  strongest  terms,  declared  that  the  policy  shall  im- 
mediately, and  without  any  act  on  the  part  of  the  company,  bc^- 
come  absolutely  void ;  and  it  is  difficult  to  see  how  anything 
short  of  a  new  creation  could  impart  vitality  to  this  new  body.'* 
In  Westlake  v.  The  St.  Lawrence  Mutual  Insurance  Co.  14  Barb. 
206,  where  the  policy  contained  a  clause  in  all  respects  like  that 
in  the  defendants'  policy,  Cady,  J.,  says :  "  The  defendants 
have  the  right  to  elect  to  withhold  such  acknowledgment,  and 
thereby  annul  the  policy,  or  to  give  the  acknowledgment,  and 
continue  the  policy  in  full  force."  It  might  be  assumed,  there- 
fore, that  the  Globe  policy  could  have  been  continued  and  ren- 
dered valid,  and  it  was  competent  for  that  company  at  any  time 
to  elect  to  hold  it  a  valid  policy,  notwithstanding  the  clause  in 
reference  to  the  prior  insurance. 

It  is  earnestly  insisted,  however,  on  the  part  of  the  plaintiffs, 
that  in  fact  they  had  no  other  insurance  on  the  property  insured 
by  the  defendants'  policy,  that  issued  by  the  Globe  Company 
being  invalid,  and  that  the  other  insurance,  in  the  contemplation 
of  the  policy,  means  legal  and  valid  insurance.  In  reference  to 
its  invalidity  we  have  already  made  some  suggestions.  But  as- 
suming the  position  to  be  correct,  that  it  was  invalid,  and  that, 
consequently,  the  plaintiffs  had  no  other  legal  insurance  on  the 
property,  except  that  made  by  the  defendants,  can  they  recover 
on  the  facts  proven  in  this  case  ?  The  question  thus  presented 
arose  in  the  supreme  court  of  the  United  States  in  the  case  of 
Carpenter  v.  The  Providence  Washington  Insurance  Co.  16  Pet. 
495.^  Carpenter  took  out  a  policy  from  the  defendants  on  the 
27th  of  September,  1838,  to  run  for  one  year.  The  policy  con- 
tained a  clause,  that  in  case  the  insured  should  have  already  any 
other  insurance  on  the  property  thereby  insured,  not  notified  to 
the  insurers,  mentioned  in  or  indorsed  upon  the  policy,  then  that 
insurance  should  be  void  and  of  no  effect ;  and  it  also  contained  a 
clause  in  these  words :  '^And  if  the  said  insured  and  his  assigns 
shall  hereafter  make  any  other  insurance  on  the  same  property, 
and  shall  not  with  aU  reasonable  diligence,  give  notice  thereof 
to  this  corporation,  and  have  the  same  indorsed  on  this  instrumenti 
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or  otherwise  acknowledged  by  them  in  writing,  this  policy  shall 
cease  and  be  of  no  further  effect."  Annexed  to  the  policy  were 
proposals  and  conditions  on  which  the  policy  was  asserted  to  be 
made,  and  among  them  was  the  following :  Notice  of  all  pre- 
vious insurances,  npon  properjty  insured  by  this  company,  shall 
l&e  given  to  them  and  indorsed  on  the  policy,  or  otherwise  ac- 
knowledged by  the  company  in  writing,  at  or  before  the  time  of 
their  making  insurance  thereon,  otherwise  the  policy  made  by 
this  company  shall  be  of  no  effect."  On  the  14th  of  December, 
1837,  a  policy  on  the  same  property  had  been  issued  by  the 
American  Insurance  Company  of  Providence  to  one  Wheeler  and 
said  Carpenter ;  and  in  April,  1838,  Wheeler  sold  out  his  interest 
in  the  property  insured  to  Carpenter,  who  then  became  sole 
owner  thereof,  with  this  policy  outstanding.  The  loss  therein  was 
payable  to  one  Reid,  who  held  a  mortgage  on  the  property  in- 
sured, which  Carpenter  had  assumed  to  pay.  Subsequently,  and 
on  the  11th  of  December,  1838,  the  American  Insurance  Com- 
pany renewed  the  policy  of  the  14th  of  December,  1837,  for 
Carpenter,  and  at  his  request,  for  one  year.  This  renewed  policy 
was  never  notified  to  the  Washington  Insurance  Company,  nor 
acknowledged  by  them  in  writing.  On  this  ground  the  Washing- 
ton Insurance  Company  insisted  that  their  policy  of  the  previous 
27th  of  September,  1838,  was,  according  to  the  stipulations 
therein  contained,  utterly  void.  On  the  trial  the  court  was  re- 
quested by  the  defendants  to  instruct  the  jury  that  although  the 
policy  of  the  American  Insurance  Company  was  good  upon  its 
face,  yet,  in  point  of  fact,  as  it  was  procured  by  a  material  mis- 
representation by  the  owner  of  the  cost  and  value  of  the  premises 
insured,  it  was  to  be  deemed  utterly  null  and  void ;  and,  there- 
fore, as  a  null  and  void  policy,  notice  thereof  need  not  have  been 
given  to  the  Washington  Insurance  Company  at  the  time  of 
underwriting  the  policy  declared  on.  The  court  refused  to  give 
the  iijstruction  asked  for,  and,  on  the  contrary,  instructed  the  jury 
that  if  the  policy  of  the  American  Insurance  Company  was,  at 
die  time  when  that  of  the  defendants  was  made,  treated  by  all 
the  parties  thereto  as  a  subsisting  and  valid  policy,  and  had 
never,  in  fact,  been  avoided,  but  was  still  held  by  the  assured  as 
valid,  then  that  notice  thereof  ought  to  have  been  given  to  the 
Washington  Company,  and,  if  it  was  not,  the  policy  declared  on 
was  void.    Story,  J.,  in  delivering  the  opinion  of  the  courts 
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says  :  We  are  of  the  opinion  that  the  instruction  asked  for  was 
properly  refused,  and  that  given  correct."  He  says,  on  the  facts 
assumed,  the  policy  is  merely  voidable,  and  adds  :  Be  this  as  it 
may,  it  is,  in  our  judgment,  free  from  all  reasonable  doubt  that 
notice  of  a  voidable  policy  must  be  given  to  the  underwriters,  for 
such  a  case  falls  within  the  words  and  the  meaning  of  the  stipula- 
tions in  the  policy.  It  is  a  prior  policy,  and  has  a  legal  existence 
until  avoided."  .  .  .  •  "  Indeed,  we  are  not  prepared  to  say  the 
court  might  not  have  gone  further,  and  have  held  that  a  policy, 
existing  and  in  the  hands  of  the  insured,  and  not  utterly  void 
upon  its  face,  without  any  reference  whatever  to  any  extrinsic 
facts,  should  have  been  notified  to  the  underwriters,  even  although 
by  proofs  afforded  by  such  extrinsic  facts  it  might  be  held,  in  its 
very  origin  and  concoction,  a  nullity."  After  alluding  to  tiie 
reasons  and  considerations  which  manifestly  operate  upon  the 
underwriters,  in  making  the  stipulations  requiring  notice  of  prior 
and  subsequent  insurances,  he  says :  But  be  the  considerations  as 
they  may,  we  see  no  reasons  why,  as  these  clauses  are  a  known 
part  of  the  stipulations  of  the  policy,  they  ought  not  to  receive  a 
fair  and  reasonable  interpretation,  according  to  their  terms  and 
obvious  import.  The  insured  has  no  right  to  complain,  for  he 
assents  to  comply  with  all  the  stipulations  on  his  part,  in  order  to 
entitle  himself  to  the  benefit  of  the  contract ;  while,  upon  reason 
or  principle,  he  has  no  right  to  ask  the  court  to  dispense  with  the 
performance  of  his  own  part  of  the  agreement,  and  yet  to  bind 
the  other  party  to  obligations  which,  but  for  these  stipulations, 
would  not  have  been  ent.ered  into.  We  are,  then,  of  opinion  that 
there  is  no  error  in  the  second  instruction;  on  the  contrary, 
there  is  strong  ground  to  contend  that  the  stipulations  in  the 
policy,  as  to  notice  of  any  prior  and  subsequent  policies,  were  de- 
signed to  apply  to  all  cases  of  policies  then  existing  in  point  of 
fact,  without  any  inquiry  into  their  original  validity  and  effect, 
or  whether  they  might  be  void  or  voidable."  Applying  the 
principles  thus  clearly,  and  we  think  satisfactorily,  enunciated  by 
the  supreme  court,  to  the  case  under  consideration,  it  would  fol- 
low that  the  policy  issued  by  the  defendants  ceased,  and  was  of 
no  further  effect,  upon  the  plaintiffs  taking  out  a  policy  on  the 
same  property  from  the  Globe  Company  without  notice  thereof  to 
the  defendants ;  and  that  such  result  follows  whether  the  latter 
policy  was  Void  or  voidable  merely.    It  was  another  insurance  on 
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the  same  property,  which  the  plaintiffs  agreed,  if  they  made  it, 
should  be  notified  to  the  defendants;  and  the  penalty  of  the 
omission  of  such  notice  was,  that  the  defendants'  policy  should 
cease  and  be  of  no  further  effect.  We  regard  this  case  as  in 
point,  and  the  reasoning  of  the  court  is  satisfactory  to  us,  and  we 
think  the  rule  adopted  by  it  should  be  sanctioned  by  this  court. 

We  have  been  referred  to  decisions  holding  a  different  doctrine, 
and  they  have  been  pressed  upon  us  on  the  argument  by  the  ap- 
pellants' counsel.  They  are  the  cases  of  Jackson  v.  The  Mas- 
sachusetts Mutual  Insurance  Co.  23  Pick.  418  ;^  Stacey  v.  Frank-- 
tin  Insurance  Co.  2  Watts  &  Serg.  514  ;2  Clark  v.  The  New 
England  Mutual  Fire  Insurance  Co,  6  Cush.  342  ;8  Philbrook 
V,  The  New  England  Mutual  Fire  Insurance  Co.  37  Maine, 
137.*  In  the  case  cited  from  23d  Pickering  it  appeared  that,  as 
in  the  present  case,  the  condition  of  the  subsequent  policy  was, 
that  it  was  to  be  wholly  void  and  inoperative  if  there  was,  at  the 
time  of  issuing  it,  a  subsisting  insurance  on  the  same  property 
made  without  the  knowledge  and  consent  of  the  company  issuing 
the  second  policy ;  and  the  second  policy  for  this  omission  being 
thus  wholly  inoperative  and  void,  the  court  held  that  it  could  not 
be  set  up  in  an  action  on  the  first  policy,  as  evidence  that  the 
plaintiffs  had  procured  a  second  insurance.  The  court  say  :  "An 
insurance  that  shall  operate  to  avoid  the  policy  of  the  defendants, 
as  a  violation  of  the  tenth  article  of  their  rules,  must  be  a  valid 
and  legal  policy,  and  effectual  and  binding  upon  the  assured." 
And  the  learned  judge  giving  the  opinion  adds  :  "  This  view  of 
the  case  now  taken  does  not  render  nugatory,  and  wholly  ineffec- 
tual, the  rule  restricting  the  party  assured  from  making  a  second 
insurance.  It  will  apply  in  its  full  force,  in  all  cases  where  a 
party  procures  a  second  insurance  at  an  oflSce  whose  rules  allow 
such  double  insurance.  Such  second  insurance  would  annul  the 
previous  policy."  In  Stacey  v.  Franklin  Insurance  Co.^  supra^ 
the  court  say :  "  If  the  plaintiffs  failed  to  perfect  their  contract 
with  the  subsequent  underwriters,  by  omitting  to  have  the  prior 
insurance  allowed  of  and  specified  on  the  policy,  as  is  required,  it 
would  be  diflBcult  to  imagine  in  what  way  the  prior  insurance  can 
be  invalidated  or  affected.  It  is  a  vain,  nugatory,  and  void  act." 
As  authority  for  this  position,  the  case  in  23d  Pickering  is  cited. 

The  cose  of  Clark  v.  New  England  Mutual  Fire  Insurance 
Company^  supra^  is  decided  on  the  authority  of  the  two  preced- 

1  ^nU,  Tol.  1,  764.        »  AnU,  yoL  2,  lOS.        •  Ante,  vol.  3,  131.        *  lb.  p.  671. 
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ing  cases.  The  learned  judge,  in  his  opinion  in  this  case,  elabo- 
rately reviews  that  of  Judge  Story  in  Carpenter  v.  Washinffton 
Fire  Insurance  Company^  and  endeavors  to  refute  the  conclusions 
therein  arrived  at.  It  is  very  apparent  that  the  court  in  Massa- 
chusetts proceeds  on  the  ground  that  the  second  insurance  has 
been  fraudulently  obtained,  if  either  from  the  fact  of  omitting  to 
give  notice  of  prior  insurances,  or  by  misrepresentation  or  any 
other  fraud,  it  is  void  and  inoperative ;  and  that  when  the  fir^ 
insurer  sets  up  as  a  defence  the  fact  of  subsequent  insurance,  it 
may  be  rebutted  by  showing  that  it  was  fraudulently  obtained, 
and,  therefore,  void ;  thus,  in  effect,  determining,  in  an  action  on 
the  first  policy,  the  validity  of  that  issued  by  another  company 
not  a  party  before  the  court,  and  without  any  evidence  that  the 
underwriters  do  not  concede  its  validity. 

The  supreme  court  of  Maine,  in  the  case  of  Philbrook  v.  7%e 
New  England  Mutual  Fire  Insurance  Company^  supra^  have 
adopted  similar  views.  In  that  case,  the  underwriters  of  the 
second  policy  paid  the  amount  of  the  loss ;  thus  directly  affirm- 
ing the  policy,  and  admitting  their  liability  upon  it.  Yet  the 
court  say,  the  fact  that  the  company  who  issued  the  second  policy 
paid  the  amount  insured  is  of  no  consequence  in  the  question 
here  involved,  if  the  payment  was  made  on  a  policy  clearly  void. 
Whether  the  policy  was  not  void,  depended  on  the  election  and 
action  of  the  underwriters.  It  was  competent  for  them  to  waive, 
at  any  time,  the  forfeiture  incurred  by  reason  of  the  omission  to 
give  notice  of  a  prior  insui*ance,  or  of  any  fraud  or  misrepre- 
sentation existing  at  the  time  of  the  issuing  of  the  policy.  This 
waiver  could  as  well  be  made  after  the  loss  as  before,  and  pay- 
ment of  the  loss  is  the  best  evidence  that  the  underwriters  of  the 
second  policy  did,  in  fact,  make  the  waiver.  It  was,  therefore,  a 
case  where  both  parties  treated  the  policy  as  valid  and  subsisting: 
the  insured,  by  making  the  claim  for  the  loss  under  the  policy ; 
and  the  underwriters,  by  admitting  their  liability  and  making 
payment.  That  policy  was  treated  by  the  parties  as  a  valid  and 
legal  policy,  and  effectual  and  binding  upon  the  assurers.  It 
came,  therefore,  directly  within  the  class  of  policies  referred  to 
by  the  supreme  court  of  Massachusetts  in  the  case  in  28  Picker 
ing,  and  was,  in  this  view,  a  second  insurance.  We  adopt  the 
language  of  the  court  in  that  case,  and  agree  with  them  that 

such  second  insurance  would  annul  the  previous  policy.*'    It  is 


Digitized  by 


BiQLEK  V.  Nbw  Yobk  Central  Ins.  Co.  22  N.  Y.  402.  609 


Other  Iiuarance. 


difficult  to  withdraw  the  case  now  under  consideration  from  the 
Implication  of  these  principles.  The  plaintiffs  in  this  case  treated 
and  claimed  the  Globe  policy  as  a  valid  and  l^al  policy,  and 
binding  on  the  assurers.  They  claimed  their  loss  under  it,  and 
commenced  and  prosecuted  an  action  for  the  recovery  thereof. 
The  Globe  Company  waived  their  right  to  avoid  the  policy,  on 
the  ground  that  they  had  received  no  notice  of  the  prior  policy, 
and  admitted  their  liability  upon  it,  and  gave  a  draft  for  the 
amount  of  the  loss.  The  policy  has  therefore  been  treated  by 
both  parties  to  it  as  legal  and  valid,  and  it  clearly  follows  that,  in 
&ct,  the  plaintiffs  had  other  and  further  insurance  upon  the  same 
property  as  that  covered  by  the  defendants'  policy.  This  second 
insurance  was  not  notified  to  them,  and  by  the  terms  of  their 
policy  it  thereupon  ceased  and  was  of  no  further  effect.  In  MeU 
len  V.  Ths  HamUUm  Insurance  Company^  17  N.  Y.  609,  ante^ 
this  court  had  occasion  to  consider  what  was  reasonable  diligence 
in  giving  notice  of  a  prior  insurance,  and  the  reasons  why  such 
notice  is  required.  It  was  there  said  that  if  the  only  purpose  for 
which  notice  of  a  subsequent  insurance  is  required  was  that  of 
enabling  the  prior  insurers  to  ascertain  for  what  proportion  of  a 
loss  they  might  eventually  be  liable,  no  such  notice  would  seem 
to  be  necessary  until  the  actual  occurrence  of  a  loss ;  since,  if 
given  then,  it  would  fully  answer  the  purpose  for  which  alone  it 
was  intended.  But  this  is  not  the  only  nor,  as  we  apprehend,  the 
principal  reason  for  requiring  that  express  notice  of  every  further 
insurance  upon  the  same  property  shall  be  given.  It  was  ob- 
served that  of  the  facts  to  be  communicated  to  an  insurance  com- 
pany, there  was  probably  none  more  important  to  be  known  than 
that  of  the  total  amount  of  the  sums  insured  upon  the  same  prop- 
erty, since  it  is  by  a  comparison  of  this  amount  with  the  value  of 
the  property  that  prudent  insurers,  in  making  the  election  which 
the  policy  gives  to  them  (to  terminate  or  continue  it),  are  cer- 
tain to  be  governed.  These  views  are  in  harmony  with  those 
already  expressed,  and  furnish  additional  and  conclusive  reasons 
why  the  parties  to  this  policy  should  be  held  to  the  stipulations 
contained  therein,  and  which  were  voluntarily  made,  and  for  a 
laudable  and  proper  purpose. 

We  are  of  the  opinion  that  the  judgment  appealed  from  should 
be  affirmed  with  costs. 

Seldbn  and  Welles,  JJ.,  dissented.     Judgment  affirmed. 

See  Lackejf  t.  Georgia  Ins,  Co.  42  Qa.  456,  459  ;  pott,  toI.  5. 
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John  Hutchins  vs.  Cleveland  Mutual  Insubancb  Co.^ 
(Supreme  Court,  Ohio,  December  Term,  1860.)  Ownenkip. — 
JftsrepreiefUatian. 

An  application  for  insorance  on  a  building  against  fire,  which,  by  reference,  was  made  put 
of  the  policy,  contained  certain  interrogatories  and  answers,  and  among  them,  the  follow- 
ing: "  Do  you  own  the  land?  Is  it  unincumbered  by  mortgage  or  otherwise V  "  "Yes." 
Previously  to  the  issuing  of  the  policy,  the  insured  had  executed  a  mortgage  deed  to  s 
third  person,  to  secure  a  large  sum  of  money,  which  deed  was  then  held  by  such  penos, 
and  shortly  thereafter  duly  recorded.  Heldy  that  the  unrecorded  mortgage  was  an  in- 
cumbrance wittiin  the  meaning  and  object  of  the  inquiry,  and  the  insured  not  havmg 
disclosed  in  his  answer  the  existence  of  such  mortgage,  the  policy  was  void. 


Nathaniel  S.  Stimpson  vs.  Monmouth  Mutual  Fibe  Insus- 
ANCB  Co.*  (Supreme  Court,  Maine,  Kennebec,  1860.)  Action, — 
Assiffnment  —  NoHcs  of  Loss, 

The  insured  assigned  his  policy  to  the  plaintiff ;  the  defendants  ratified  the  same ;  and 
the  plaintiff  gave  a  new  premium  note.  Heldj  that  he  could  maintain  an  action  upon  the 
policy. 

Notice  of  loss  Keld  good  when  written  by  an  agent  of  the  defendants  at  the  request  of  the 
insured,  though  the  fact  of  the  request  did  not  appear  in  the  letter. 


Hannah  Mebbill  vs.  Fabmebs'  &  Mechanics'  Mutual 

Fire  Insurance  Co.*    (Supreme  Court,  Maine,  Cumberland  County, 

1860.)    Misrepresentation  of  Title.  —  Assignment. 

At  the  date  of  the  policy  in  suit  the  title  to  the  property  was  in  a  third  person;  the  insnred 
having  from  him  simply  a  bond  for  title.  The  insured  stated  that  she  owned  the  property, 
and  that  there  was  no  incumbrance  upon  it.  J7e/itf,  a  material  misrepresentation.  J7eU, 
also,  that  this  was  a  good  defence  to  an  action  on  the  policy,  though  the  policy  had  beca 
assigned  with  the  assent  of  the  company;  the  assignment  having  been  made  in  igno- 
rance of  the  misrepresentation. 


Joseph  Hebbick  vs.  Union  Mutual  Fibe  Ins.  Co.* 

(Supreme  Court,  Maine,  Waldo  County,  1860.) 


A  statement  in  an  application  (not  directly  responsive  to  any  question)  that  the  prenusei 
'*  will  be  occupied  by  a  tenant  '*  need  not  be  fulfilled,  even  if  a  warranty,  unless  then  ii 
an  increase  of  risk  by  the  failure. 

The  case  is  stated  in  the  opinion. 

Rice,  J.  In  the  argument  before  this  court,  reliance  is  only 
had  upon  the  third  specification  of  defence,  which  is  in  the  fol- 
lowing words :  The  assured,  in  his  application,  which  is  made  a 
part  of  the  contract,  stipulated  that  the  house  should  be  ooco- 
pied ;  whereas  the  house  was  not  occupied.** 


Promissory  Representation. 


1  11  Ohio  St.  477. 
*  47  Maine,  S79. 


•  48  Maine,  285. 
«  48  Maine,  558. 
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The  stipulation  referred  to,  if  it  exist,  is  found  in  the  applica- 
tion of  the  plaintiff  for  insurance.  To  the  question,  "  Who  owns 
and  occupies  the  buildings  ?  "  the  plaintiff  answered,  "  Owned  by 
the  applicant ;  will  be  occupied  by  a  tenant." 

The  application  contains  the  following  stipulation:  ^^And  I 
hereby  covenant  and  agree  to  and  with  said  company,  that  the 
foregoing  is  a  correct  description  of  the  buildings  and  property 
requested  to  be  insured,  so  far  as  regards  the  risk  on  the  same." 
Does  this  constitute  a  warranty  that  the  premises  insured  was 
and  should  continue  to  be  occupied  by  a  tenant  ?  And  if  so,  was 
the  occupation  material  to  the  risk  ? 

There  is  a  distinction  between  a  representation  of  an  expecta- 
tion, and  the  representation  of  an  existing  fact.  The  latter  is  in 
the  nature  of  a  warranty ;  the  former  does  not  amount  to  a  war- 
ranty.   Rice  V.  N.  E.  M.  Ins.  Co.  , 4  Pick.  489. 

In  Catlin  v.  Springfield  Fire  Ins.Oo.  1  Sum.  434,^  the  words  in 
the  policy  described  the  house  insured  as  at  present  occupied 
as  a  dwelling-house,  but  to  be  hereafter  occupied  as  a  tavern." 
It  was  held  that  this  was  not  a  warranty  that  the  house  should, 
during  the  continuation  of  the  risk,  be  constantly  occupied  as  a 
tavern ;  but  that  it  is,  at  farthest,  a  mere  representation  of  an 
intention  to  occupy  it  as  such.  Story,  J.,  in  his  opinion  in  that 
case,  says :  Suppose  a  policy  against  fire,  underwritten  on  the 
house  of  A,  in  Boston,  described  as  a  dwelling-house,  or  as  occu- 
pied as  a  dwelling-house,  would  the  policy  be  void  if  the  house 
should  cease  for  a  time  to  have  a  tenant  ?  Such  a  doctrine  has 
never,  to  my  knowledge,  been  asserted,  nor  should  I  deem  it 
maintainable." 

The  answer  to  the  interrogatory  manifestly  shows  that  the 
house,  at  the  time  of  the  application,  was  without  a  tenant ;  and 
that  it  was  the  expectation  or  representation  of  the  applicant 
that  it  should  be  occupied  by  a  tenant  and  not  by  the  owner. 
Nor  can  it  fairly  be  construed  to  mean  that  it  should  be  occupied 
by  a  tenant  during  the  whole  period  of  the  risk. 

But,  even  if  it  were  a  warranty  that  it  should  be  occupied  by 
a  tenant  continuously,  it  could  not  avail  the  defendants,  because 
it  does  not  appear  that  the  risk  has  been  in  any  degree  increased 
by  want  of  a  tenant,  and  the  applicant  only  covenants  that  his 
representation  shall  contain  a  correct  description  of  the  building 
to  be  insured,  so  far  as  regards  the  risk  on  the  same. 

1  AnU,  Yd.  1,  p.  436. 
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Indemnity.  —  Measnre  of  Damages.  —  Repair. 

As  the  case  is  presented,  the  defence  fails,  and  a  default  must 
be  entered.  Defendants  drfaidUd. 

Kennby,  C.  J.,  Applbton,  Cutting,  May,  and  Kent,  JJ., 
concurred.  • 


NoTB.  —  If  the  constructtoH  of  the 
aboTe  answer  be  correct,  there  can  be  no 
doubt  of  the  correctness  of  the  decision, 
even  regarding  the  answer  as  a  war- 
ranty ;  which  it  seems  to  have  been.  In 
this  view  the  statement  was  a  warranty 
that  it  was  the  party's  present  intention 
to  have  the  buildings  occupied;  and 
there  was  no  evidence  that  this  was  not 
his  intention.  And  as  the  answer  was 
not  in  response  to  any  question,  it  was 


not  perhaps  wrong  to  consider  that  it  wu 
ex  gratia  merely,  and  not  to  be  construed 
as  a  positive  undertaking  to  have  the 
premises  occupied.  Had  the  applicant 
been  asked  in  his  application  i/he  wendd 
have  the  premises  occupied,  and  his  answer 
had  been  mtide  a  warranty  by  the  policT, 
it  is  clear  that  it  must  have  been  fulfilled, 
in  order  to  make  the  defendants  liable. 
See  Stout  t.  City  Fire  Ins.  Co.,  post 


Hope  Mutual  Insueance  Co.  vs.  Bbolaskbt.^  (Supreme 
Court,  PeoDsylvania,  Philadelphia,  1860.)  Leasehold  Interest.  — 
Non-disclosure, 

A  lessee  of  land  for  a  term  of  years,  with  the  right  to  remove  the  buildings  to  be  ereeted 
thereon  at  the  termination  of  his  term,  effected  an  insurance  of  the  buildings,  as  the  owner 
thereof  ;  the  policy  contained  a  condition  that,  ''if  the  interest  in  the  property  to  be 
insured  be  a  leasehold  interest  or  other  interest  not  absolute,  it  must  be  so  represented  to 
the  company,  and  expressed  in  the  policy  in  writing,  otherwise  the  insurance  shall  be 
void."  Held,  that  the  insured  being  the  absolute  owner  of  the  buildings  bad  a  right 
to  insure  them  as  such,  and  was  not  bound  to  disclose  the  extent  of  his  interest  in  tbi 
land. 


COMMONWBALTH  InSUBANCB  CO.  VS,  SbNNETT,  BaBB  &  CO.* 
(Supreme  Court,  Pennsylvania,  1860.)  Lidemnity,  —  Mecuure  of 
Damages,  — Repair, 

Insurance  is  a  contract  of  indemnity,  in  which  the  parties  may  stipulate  for  the  manner  ia 
which  that  indemnity  shall  be  made,  and  the  time  when  it  shall  be  valued;  and  whea 
they  do  so,  the  law  will  carry  out  their  contracts,  as  in  other  cases,  if  there  be  no  fnsd 
in  either  case. 

Where  an  open  policy  of  insurance  specifies,  that  the  damages  are  to  be  estimated  at  tbt 

"  true  and  actual  cash  value  of  the  property  at  the  time  the  loss  may  happen,'*  the  mets- 

ure  of  damages  is  that  which  was  agreed  upon  by  the  parties,  and  it  is  error  to  allow  the 

jury  to  adopt  any  other  rule. 
The  privilege  reserved  by  insurers  to  repair  or  replace  the  property  destroyed  b  a  resernh 

tion  for  the  benefit  of  the  company,  which  they  may  adopt  or  not  as  they  think  proper; 

and  therefore  the  expense  of  repairing  or  replacing  the  property  is  not  a  proper  rule  for 

estimating  the  damages. 
The  fact  that  the  property  destroyed  was  patented  cannot  affect  a  contract  to  maaears  tfaa 

damages  by  its  value  when  the  loss  occurred. 

1  S5  Penn.  St  282.  <  37  Penn.  St.  206. 
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GiRABD  Fire  and  Marine  Insurance  Co.  vs.  Stephenson.^ 

(Supreme  Court,  Penn8ylYaQia,1860.) 

What  will  avoid  Policy. —  Concealment  and  Alterations  by  Insured 
Party.  —  Opinion  of  Court  as  to  Bvide^ce. 

In  an  application  for  an  insurance,  in  which  the  location  and  description  of  the  neighbor- 
ing buildings  was  properly  given  (one  of  which  was  a  carpenter  shop),  it  was  held  that 
an  omission  to  state  that  the  shop  was  heated  by  stoves,  or  to  say  what  provision  was 
made  for  warming,  was  neither  a  fraudulent  concealment  of  material  facts,  nor  a  breach 
of  the  covenants  of  the  assured  party ;  unless  perhaps  the  heating  was  effected  in  an  un- 
usaal  and  extraordinary  manner. 

In  an  action  to  recover  for  a  loss  by  fire,  which  originated  in  an  adjoining  carpenter  shop, 
the  location  of  which  was  properly  given  in  the  application  for  the  insurance,  it  b  not 
error  to  permit  the  jury  to  decide  whether  stoves  are  customary  and  necessary  in  a  car- 
penter shop ,  coupled  with  instructions  that  if  not  necessary  and  customary  the  plaintiff 
cannot  recover. 

Nor  is  it  error  in  such  a  case  for  the  court  to  permit  the  jury  to  decide  whether  the  placing 
of  a  steam-engine  in  the  shop,  by  which  the  stoves  were  superseded,  had  increased  the 
hazard  over  what  it  would  have  been  from  the  stoves  alone,  with  the  instruction  that  if 
it  bad  done  so,  and  the  loss  was  the  result  of  the  change,  the  plaintiff  must  fail ;  but  if 
not,  the  loss  must  fall  upon  the  company,  even  though  the  fire  may  have  originated  from 
the  engine. 

Where  an  insurance  policy  provided  that  any  alterations  or  repairs  made  in  or  about  the 
insured  property  must  be  at  the  risk  of  the  party  insured,  it  was  held  that  alterations  or 
repairs  did  not  per  te  avoid  the  contract,  but  only  that  the  insured  party  should  assume 
the  hazard  of  their  increasing  the  liability  of  the  insurer. 

A  doubt  expressed  by  the  court  in  charging  the  juiy,  as  to  the  legal  effect  which  certain 
evidence  might  have  had  in  a  supposed  contingency,  which  was  not  in  the  case  as  pre- 
sented to  the  jury,  is  no  cause  for  reversal  or  writ  of  error. 

Strong,  J.  The  written  application  for  the  policy  contained 
a  provision  that  the  representations  made  by  the  assured  therein 
were  given  as  a  warranty,  and  the  policy  itself  stipulated  that 
the  representations  given  in  the  application  should  be  a  warranty 
on  the  part  of  the  assured,  and  contain  a  just,  full,  and  true  ex- 
position of  all  the  facts  and  circumstances,  in  regard  to  the  con- 
dition, situation,  and  value  of  the  property  insured.  Among  the 
interrogatories  propounded  by  the  company,  the  answers  to 
which  make  a  part  of  the  application,  was  the  following :  "  State 
the  distance  to  other  buildings.  For  what  are  the  nearest  build- 
ings occupied,  and  of  what  materials  are  they  built  ?  "  To  this 
the  answer  of  the  assured  was :  Shop  for  carpenter  on  the  west, 
distance  twenty-five  feet,  not  much  used.  No  other  buildings 
within  two  hundred  feet  on  the  same  side  of  the  street.  One 
frame  building  on  the  other  side  of  the  street,  distant  eighty 
feet."    The  insured  premises  having  been  injured  by  fire,  which 

1  87  Penn.  St.  293. 
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originated  in  the  carpenter  shop,  the  defendants  set  up,  as  a  de- 
fence against  their  liability  on  the  policy,  that  after  it  was  signed 
the  assured  introduced  a  steam-engine  into  the  shop,  and  used  it 
in  working  lumber.  On  the  trial  of  the  cause  in  the  court  below, 
the  jury  were  instructed,  in  answer  to  points  propounded  by  the 
defendsmts,  that  the  shop  was  a  circumstance  in  the  estimate  of 
the  risk  taken  by  the  underwriters,  and  that  a  voluntary  enhance- 
ment of  the  risk  by  a  change  of  the  occupancy  and  use  of  the 
shop  by  the  plaintiff  himself  would  be  a  br^u^  of  the  coTe- 
nants  of  the  policy  on  his  part,  and  would  prevent  his  recovery. 
They  were  also  instructed  that  the  covenants  in  the  policy  were 
to  be  construed  with  reference  to  the  character  of  the  risk 
taken,  and  if  this  was  incompatible  with  the  use  of  an  engine 
and  stove  for  working  lumber  in  the  shop  by  the  plaintiff,  it  was 
an  increase  of  risk  and  avoided  the  policy.  That  it  made  no  dif- 
ference as  to  the  operation  of  the  covenants  of  insurance  that  the 
shop  stood  on  one  lot,  and  the  insured  house  on  another,  or  that 
the  assured  had  acquired  the  property  from  different  owners. 
That,  if  the  risk  had  been  so  changed,  as  to  become  one  which 
the  underwriters  would  not  have  taken  without  an  increased  pre- 
mium, or  would  have  refused  it  altogether,  its  voluntary  enhance- 
ment by  the  plaintiff  would  prevent  recovery.  That  if  the  as- 
sured obtained  the  policy  under  the  representation  that  the  shop 
would  not  be  much  used,  and  that  no  fire  would  be  used  in  it, 
intending  at  the  same  time  to  occupy  it  permanently  through  the 
winter  with  a  steam-engine  and  stove  in  which  fires  should  be 
kept,  it  was  a  fraud  upon  the  company  and  would  avoid  the  con- 
tract. The  court  also  instructed  the  jury  that  the  setting  of  a 
steam-engine  and  use  of  the  same  in  the  shop  was  a  change  of  the 
occupancy  of  the  premises  from  the  occupation  stipulated  in  the 
application,  and  contrary  to  the  covenants  of  the  assured,  if  it  in- 
creased the  hazard  and  was  the  cause  of  the  fire.  Of  all  this 
the  plaintiffs  in  error  do  not  complain,  nor  could  they.  But  they 
insist  that  the  court  erred  in  adding  to  these  instructions  the  re- 
marks, that  The  shop  belonged  to  the  plaintiff  (the  assured) 
at  the  time  when  he  made  his  application ;  and  when  this  was 
laid  before  the  officers  of  the  company,  their  action  would  neces- 
sarily be  predicated  upon  the  information,  the  several  answers  to 
the  questions  just  imparted,  and  they  would  naturally  consider 
whether  a  stove  was  necessary  to  the  proper  use  and  occupancy 
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of  a  carpenter's  shop ;  and  tluB^  we  may  suppose,  would  have  had 
its  effect  upon  the  deliberations  of  the  ofiBcers  in  taking  or  re- 
jecting the  application.  One  or  two  witnesses  say  there  had  been 
two  stoves  in  the  shop  for  heating  it.  Was  this  necessary  or  cus- 
tomary? If  it  was  not,  the  plaintiff  must  fail;  but  if  it  was, 
then,  another  inquiry  arises  whether  the  placing  of  the  engine  in 
the  shop,  by  which  the  use  of  the  stoves  would  be  superseded,  in- 
creased the  hazard  over  what  it  would  have  been  from  the  stoves 
alone.  If  it  did,  and  the  loss  was  the  result  of  the  change,  the 
pkdntiff  must  faiL  But  if  it  superseded  the  stoves  for  heating, 
and  was  used  for  other  mechanical  purposes,  but  did  not  increase 
the  hazard  to  any  extent,  the  loss  would  fall  on  the  company,  al- 
though the  fire  may  have  originated  from  the  engine." 

I  have  quoted  these  assignments  of  error  at  length,  in  connec- 
tion with  the  other  instructions  given  to  the  jury,  that  their  true 
bearing  upon  the  case  may  be  understood.  The  grounds  of  de- 
fence in  the  court  below  then  not  sustained  by  the  charge  of 
the  judge  were,  that  the  representations  in  the  application  had 
not  fully  stated  the  circumstances  material  to  the  risk,  in  that 
there  was  no  information  given  that  there  was  a  stove  in  the  car- 
penter's shop,  near  the  insured  premises,  and  that  the  hazard 
had  been  increased  by  the  voluntary  act  of  the  plaintiff.  The 
description  given  of  the  neighboring  building  was  a  shop  for  a 
carpenter,  not  much  used.  Was  it,  then,  a  fraudulent  conceal- 
ment, or  a  breach  of  the  assured's  covenants,  that  he  did  not 
state  that  the  carpenter's  shop  was  heated,  and  what  provision 
was  made  ior  warming  it?  If,  instead  of  being  a  carpenter's 
shop,  the  adjacent  building  had  been  a  dwelling-house,  would  he 
have  been  under  obligation  to  state  that  there  were  stoves  in 
that  dwelling-house  ?  And  if  he  had  neglected  to  do  so,  would 
his  neglect  have  avoided  the  policy  ?  A  representation  that  a 
carpenter's  shop  stood  twenty-five  feet  from  the  insured  premi- 
ses informed  the  insurers  that  what  is  commonly  understood  by 
sudi  a  shop,  what  ordinarily  constitutes  it,  and  what  belongs  to 
its  use,  was  there.  If  there  had  been  anything  extraordinary  in 
the  mannar  of  its  being  used  or  heated,  anything  which  increased 
the  risk  of  fire,  it  might  have  been  his  duty  to  communicate  it 
specifically.  But  what  is  usual,  what,  in  the  language  of  the 
court  below,  is  customary  "  in  such  buildings,  was  communicated 
by  the  representation  of  the  existence  of  the  shop.   In  general. 
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the  use  even  of  the  building  insured,  and  how  it  is  heated,  need 
not  be  represented  except  in  reply  to  inquiries.  Phillips  on  Ins. 
686,  and  cases  there  cited.  That  no  more  specific  representa- 
tions were  contemplated  by  the  parties  is  apparent  from  the  in- 
terrogatories addressed  by  the  company  to  the  applicant  for  the 
policy.  He  was  asked  how  the  building  proposed  for  insurance 
was  warmed,  and  how  lighted ;  but  he  was  not  asked  how  nei^- 
boring  buildings  were  warmed  and  lighted,  even  though  they  en- 
tered into  the  estimate  of  the  risk.  The  same  particularity  of 
description  was  not  required  in  regard  to  the  latter  as  in  regard 
to  the  former.  The  court  then  committed  no  error  in  permit- 
ting the  jury  to  inquire  whether  stoves  were  necessary  and  cus- 
tomary in  carpenters'  shops,  and  in  holding  that,  if  they  are,  the 
representation  sufficiently  informed  the  company  that  the  risk 
which  they  took  might  be  effected  by  stoves  in  this  carpenter's 
shop.  And  if  the  jury  found  that  the  use  of  stoves  in  such  a 
building  is  an  ordinary  and  customary  use,  and  consequently  that 
the  plaintiff,  by  not  having  specifically  mentioned  that  they  were 
used  in  this  adjacent  shop,  was  guilty  of  no  fraudulent  conceal- 
ment, or  breach  of  his  warranty,  then  the  risk  undertaken  by 
the  defendants  embraced  the  hazard  consequent  upon  the  pres- 
ence and  use  of  stoves  there.  That  hazard  the  plaintiff  might 
increase,  and  still  avail  himself  of  his  policy.  The  court  sub- 
mitted to  the  jury  to  find  whether  he  had  increased  it,  whether 
the  substitution  of  a  steam-engine  for  the  stoves  enhanced  the 
risk ;  instructing  them  that  if  it  did,  the  plaintiff  could  not  re- 
cover, and  if  it  did  not,  he  could.  In  this  we  see  nothing  erro- 
neous. Whether  the  risk  was  increased  or  not  is  a  question  for 
the  jury,  not  the  court.  Orant  v.  Sow.  Fire  Ins.  Co.  5  Hill,  10.* 
The  representation,  even  though  it  be  made  a  warranty,  does  not 
bind  the  assured  that  there  shall  be  no  alteration,  however  imma- 
terial to  the  risk,  in  the  thing  insured,  or  in  its  use.  Although 
a  strict  and  literal  compliance  with  the  terms  of  warranties  be 
necessary,  still  the  warranty  is  construed  according  to  its  ordinary 
meaning.  Shaw  v.  Robberds^  6  Ad.  &  Ellis,  75.^  While  the  risk 
is  running,  the  assured  can  make  no  substantial  alteration  which 
enhances  the  liability  of  the  insurer.  But  what  is  a  substantial 
alteration  ?  In  fire  insurance  it  would  seem  to  be,  mainly,  an 
increase  of  the  risk.    SteUon  v.  Ins.  Co.  4  Mass.  830.   It  was 

1  AnU,  YoL  S,  p.  266.  *  Antt,  vol.  1,  p.  621. 
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one  of  the  conditions  of  the  policy  on  which  this  suit  was  brought 
that  any  alterations  or  repairs  made  in  or  about  the  premises  (in- 
sured) must  be  at  the  risk  of  the  assured ;  not  that  they  should 
necessarily  avoid  the  contract,  but  that  the  assured  should  as- 
sume the  hazard  of  their  increasing  the  liability  of  the  insurer. 

The  only  remaining  assignment  of  error  is  founded  on  what 
the  court  said  in  regard  to  a  portion  of  the  evidence.  It  was  as 
follows :  "  Evidence,  however,  was  received  of  the  conversation, 
that  occurred  between  the  agent  of  the  company  and  the  plain- 
tiff, at  the  time  the  application  for  insurance  was  made,  in  which 
the  latter  said  that  he  expected  to  be  from  home  much  of  the 
time,  and  that  the  shop  would  be  but  little  used,  Uiough  he 
might  want  to  use  it  some,  and  that  no  fire  would  be  in  it." 
But  this  was  not  communicated  to  the  officers  of  the  company, 
though  it  was  that  the  insurance  would  be  in  the  farmers'  class 
of  hazard,  by  which  the  premium  would  be  considerably  less  than 
if  in  another  class,  and  could  not,  therefore,  have  served  as  an 
item  of  consideration  in  the  taking  of  the  risk.  Had  the  officers 
been  informed  of  the  conversation,  an4  it  had  formed  to  any 
extent  an  inducement  to  the  risk,  a  different  aspect  might  be 
given  to  the  case.  But  even  this  might  be  questionable,  as  it 
would  be  outside  of  what  was  written,  and  proved  the  basis  of 
the  contract  between  the  parties." 

Certainly,  if  this  conversation  was  not  communicated  to  the 
company,  it  could  have  had  no  influence  in  inducing  them  to 
enter  into  the  contract.  The  agent  did,  however,  inform  the 
company  that  it  was  a  farmer's  risk,  but  he  did  not  testify  that 
the  information  was  given  in  consequence  of  anything  the  plain- 
tiff said.  On  the  contrary  his  testimony  was,  as  appears  by 
the  judge's  notes,  that  it  was  not  on  that  account  he  made  the 
communication.  He  testified:  ^^I  communicated  to  the  com- 
pany it  was  a  farmer's  risk,  —  that  there  were  no  contiffuaus 
buildings^  —  but  nothing  of  the  conversation  I  had  with  the 
plaintiff."  .  .  .  .  "  The  shop,  without  fire  in  it,  would  exempt 
the  house  from  the  farmers'  rates,  which  do  not  allow  other 
buildings  within  eighty  feet."  It  was  the  distance  of  neighboring 
buildings  then,  and  not  the  fact  that  they  have  no  fire  in  them, 
which  determined  whether  the  risk  was  a  farmer's  risk  or  not. 

The  plaintiffs  in  error,  however,  complain  that  the  court  ex- 
pressed doubts  whether,  if  the  conversation  had  been  commu- 
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nicated  to  the  company,  it  would  have  made  any  difference,  be- 
cause it  was  outside  of  the  written  basis  on  which  the  parties 
contracted.  If  it  could  have  had  any  effect  in  the  supposed 
case,  it  would  be,  not  because  the  declarations  of  the  plaintiff 
were  fraudulent  concealment,  or  misrepresentation,  but  because 
they  amounted  to  a  promissory  representation  brc^en  by  him, — 
a  representation  in  addition  to  those  contained  in  his  written 
application.  But,  by  the  provisions  of  the  policy  itself,  the  ad- 
dition of  a  parol  promissory  representation  appears  to  be  pro- 
hibited, and  the  rights  of  tiie  parties  made  to  depend  upon  the 
written  contract  alone.  How  this  may  be,  it  is  unnecessary  to 
inquire  ;  for  the  question  is  not  in  the  case.  The  supposed  case 
has  no  existence  here,  nor  was  it  submitted  to  the  jury;  and, 
consequently,  any  doubts  expressed  by  the  court  below  in  r^aid 
to  it  could  not  have  been  hurtful  to  the  plaintiff  in  error. 
None  of  the  errors  assigned  are  sustained,  and  the 

Judgment  ia  affirmed. 


MoAnnally,  for  use,  etc.  vs.  Somerset  Coitnty  Mutual 
Insubanoe  Co.^ 

(Supreme  Conrt,  Pennsylyania,  1860.) 
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Where  the  provision  of  a  policy  of  insurance  was  that  if  any  change  be  made  as  to  the 
tenants  or  oocupanoy  of  the  premises  without  being  notified  to  the  company  and  iadoned 
opon  the  policy,  then  this  instrument  to  be  void.''  Held^  that  if  the  persons  who  occu- 
pied the  premises  at  the  time  of  the  execution  of  the  policy  left  a  short  time  before  the 
fire,  leaving  them  unoccupied  at  the  time  of  the  fire,  it  was  not  necessary  that  the  assmed 
should  have  given  the  company  notice  that  the  tenant  had  left,  in  order  to  hold  the  com- 
pany liable. 

The  opinion  of  the  court  was  delivered  by 

Stbokg,  J.  The  controversy  in  this  case  arises  out  of  a  pro- 
vision in  the  application  which,  by  tibe  policy,  is  declared  to  be  a 
part  thereof.  The  provision  is  as  follows :  But  if  any  untrue 
answer  has  been  given  to  the  foregoing  interrogatories,  whereby 
the  said  company  have  been  decdved  as  to  the  character  (d  tiie  • 
risk,  or  if  any  change  be  made  as  to  tlie  tenants  or  occupancy  of 
the  premises  without  being  notified  to  this  company  and  indorsed 
upon  their  policy,  then  this  instrument  to  be  void  and  the  poIi<7 
of  no  effect." 

The  fire  took  place  on  the  20th  of  April,  1867,  and  at  that 

1  9  Fittab.  189. 
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time  the  property  inBured  was  untenanted.  The  person  who  had 
occupied  it  had  left  a  short  time  bef <»e,  how  long  does  not  appear, 
and  no  new  tenant  had  taken  his  place.  The  court  below  was  of 
opinion  that  this  amounted  to  a  change  ^  as  to  the  tenants  or  oc- 
cupancy," within  the  meaning  of  the  policy,  and  instructed  the 
jury  that  no  evidence  of  notice  of  the  change  had  been  givra. 
The  jury  were,  therefore,  directed  to  return  a  verdict  in  favor  of 
the  insurers.    Herein  we  think  there  was  error. 

If  a  failure  to  give  notice  to  the  company  that  the  tenant  had 
left  the  premises  could  be  held  to  be  a  brea^  of  the  conditions  of 
the  policy,  and  if  it  rendered  the  policy  of  no  eflEect,  still  the  court 
was  mistaken  in  withdrawing  from  the  jury  the  question  whether 
notice  had  not  in  fact  been  given.  There  was  evidence  from 
which  they  might  well  infer  it.  E.  W.  Hall,  one  of  the  witnesses, 
testified  that  at  the  time  of  the  arbitration.  Hicks,  who  was  the 
secretary  of  the  company,  "  admitted  that  the  plaintiff  had  given 
notice  at  one  time,  at  Fichtner's,  that  the  tenant  had  left  the 
house."  Another  v^tness  proved  that  "  there  was  a  controversy 
between  McAnnally  and  Hicks  as  to  the  place  where  he  was 
notified  about  the  tenants  leaving ;  that  Hicks  admitted  he  was 
notified  at  one  place,  but  which  one  he  could  not  state."  The 
testimony  of  a  third  witness  was,  that  after  the  fire  Hicks  ex- 
pressed to  McAnnally  regret  for  the  loss,  and  promised  to  try  and 
give  him  the  money  when  the  loss  should  be  appraised.  No  com- 
plaint was  made  of  any  default  on  the  part  of  the  assured.  Surely, 
from  all  this  the  jury  might  have  presumed  that  notice  had  been 
given  before  the  fire  had  occurred.  Yet  the  court  withdrew  the 
question  entirely,  holding  that  there  was  no  evidence  at  all  of 
such  notice*  This,  however,  is  of  comparatively  small  importance, 
for  we  are  of  opinion  that  McAnnally  was  not  bound  to  give  any 
notice  that  the  tenant  had  left,  in  order  to  hold  the  company  lia- 
ble. A  mere  surrender  by  one  tenant,  without  the  entry  of 
another,  is  not  a  change  as  to  the  tenants  or  occupancy  of  the 
premises,"  within  the  meaning  of  the  policy.  To  give  it  such  a 
.construction  would  be  unreasonable.  Then  it  would  demand  that 
if  a  tenant  went  out,  and  resumed  his  tenancy  after  two  days' 
absence,  notice  diould  be  given  of  his  going  out,  and  a  second 
notice  of  his  return.  A  change  of  tenancy  or  occupancy  is  a  sub- 
stitution of  one  tenant  or  occupant  for  another.  A  change  in 
the  nature  of  occupation  was  provided  for  in  another  part  of  this 
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policy,  and  all  that  the  provision  now  under  consideration  means 
is,  that  if  a  new  occupant  comes  in,  instead  of  the  former,  notioe 
of  the  fact  shall  be  given  to  the  company.  If  the  insurers  had 
intended  to  secure  relief  from  liability  in  case  the  premises  should 
be  left  temporarily  vacant  vrithout  notice  to  them,  it  would  have 
been  easy  to  find  words  to  express  such  intention.  No  such  in- 
tention is  fairly  deducible  from  the  words  which  they  have  used. 

It  follows  that  the  court  erred  in  the  construction  they  gave 
the  policy  and  in  directing  the  jury  to  find  for  the  defendant 
Judgment  reversed  and  a  venire  de  novo  awarded. 


Lyman  Nichols  &  others  vs.  Fayette  MuruAii  Fibe  Ih- 

SUBANCB  Co.^ 
(Supreme  Court,  Massachusetts,  January  Term,  1861.) 
Evidence,  —  Assignment,  —  Incumbrances,  —  Other  Jksurance,  —  TTtree 

Fourths  Clause. 

Proof  of  an  application  for  insurance  and  of  a  policy  issuing  thereon,  both  of  which  de- 
scribe the  property  insured  as  property  of  the  plamtiffs,  is  primd  fade  evidence  <d  title 
and  of  an  insurable  interest  in  the  plaintiffs,  in  an  action  upon  the  policy. 

When  one  of  the  plaintiffs  has  taken  an  assignment  of  a  first  mortgage  on  the  insured 
property,  in  trust  for  all  the  plaintiffs,  and  has  completed  a  negotiation  for  the  purchase 
of  the  interest  of  the  mortgagee  in  a  second  mortgage,  under  which  the  title  has  been  per- 
fected by  a  foreclosure,  a  statement  by  the  plaintiffs  in  the  application  for  insurance  thit 
they  are  mortgagees  in  possession  will  not  avoid  the  policy. 

When  an  applicant  for  insurance  has  answered  a  question  in  the  application  as  to  the  ex- 
istence and  amount  of  incumbrances  upon  the  property  by  saying  that  incumbrances 
exist,  without  stating  their  amount,  the  issuing  of  the  policy  is  a  waiver  of  any  objectioa 
to  the  answer  on  the  ground  of  insufficiency  ;  and  the  whole  amount  of  incumbrance  is 
immaterial  if  the  plaintiffs  are  in  possession  under  a  first  mortgage,  which  is  for  a  greater 
sum  than  the  amount  of  the  insurance. 

The  fact  that  a  third  person,  interested  in  the  property,  has  previously  obtained  insurance 
in  the  name  of  the  plaintifEs,  but  without  their  knowledge,  will  not  avoid  a  policy,  al- 
though the  by-laws  annexed  thereto  provide  that  if  a  previous  policy  exists  and  is  not 
disclosed  the  policy  shall  be  void. 

When  a  policy  recites  that  the  amount  insured  is  not  more  than  three  fourths  of  the  value 
of  the  property,  '*as  appears  by  the  proposal  of  the  insured,"  and  the  application  of 
the  insured  contains  a  valuation  of  the  property,  the  policy  is  a  valued  policy. 

CONTBACT  on  two  policies  of  insurance  dated  September  19, 
1857.  The  first  policy  insured  the  plaintiffs  in  the  sum  of  $600 
on  their  shop  and  dwelling-house  in  Methuen  ;  and  the  second  in 
the  sum  of  $1,000  on  their  dwelling-house  in  the  same  town.  The 
plaintiffs  claimed  for  a  total  loss,  and  the  fact  of  the  loss,  within 
the  time  covered  by  the  policy,  was  not  denied ;  but  it  was  denied 
that  the  plaintiffs  had  any  insurable  interest  in  any  part  of  the 
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property  described.  At  the  trial  in  this  court  the  plaintiffs  in- 
trodaced  in  evidence  the  two  policies  and  applications,  and  there 
rested,  claiming  that  they  had  made  out  primd  facie  case  under 
the  pleadings ;  and  Metcalf,  J.,  so  ruled.  The  policies  and 
applications  described  the  property  insured  as  property  of  the 
plaintifb  ;  and,  in  reply  to  question  10  in  both  applications,  Is 
it  incumbered,  and  if  so  for  what  sum  ?  "  the  plaintiffs  answered. 
Applicants  are  mortgagees  in  possession.  Other  incumbrance 
exists."  Both  applications  also  contained  a  valuation  of  the 
property  described ;  and  both  policies  contained  the  following 
language :  The  amount  insured  being  not  more  than  three 
fourths  the  value  of  said  property,  as  appears  by  the  proposal  of 
the  said  assured." 

The  defendants  contended  that  the  above  answer  to  question 
10  contained  a  material  misrepresentation  of  the  title  to  the  prem- 
ises, and  introduced  evidence  as  follows :  1.  A  mortgage  of  the 
premises  insured,  with  other  property,  from  Alonzo  Waldo  to 
Charles  Waldo,  dated  May  4,  1837,  to  secure  a  note  of  $11,500 
of  the  same  date.  Charles  Waldo  commenced  an  action  to  fore- 
close this  mortgage  in  1849,  which  was  continued  until  December, 
1859,  at  which  time  conditional  judgment  was  entered  for  $27,000. 
The  value  of  the  whole  property  covered  by  this  mortgage,  at  the 
time  of  the  insurance,  did  not  exceed  $11,000.  2.  A  mortgage 
of  the  premises  insured,  with  other  property,  from  George  A. 
Waldo  to  Thomas  P.  Rich,  dated  September  25,  1847,  to  secure 
a  note  of  $5,000  of  the  same  date.  Rich  made  an  entry,  for  the 
purpose  of  foreclosure,  July  1,  1850,  which  was  recorded  July  8, 
1850 ;  and  another  entry  for  the  same  purpose,  in  the  presence 
of  witnesses,  February  3,  1851,  which  was  recorded  February  7,. 
1851.  The  value  of  the  whole  property  covered  by  this  mort- 
gage, at  the  time  of  the  insurance,  did  not  exceed  $8,000.  8.  A 
deed  of  the  premises  insured  from  G.  A.  Waldo  to  the  plaintiffs, 
dated  September  25,  1848. 

The  defendants  offered  to  prove  certain  false  declarations  of 
the  plaintiffs,  made  at  the  time  when  the  polides  were  issued, 
relative  to  their  having  bought  up  the  incumbrances  upon  the 
property  ;  but  the  evidence  was  rejected.  The  defendants  also 
offered  to  prove  that  Thomas  P.  Rich  effected  an  insurance  in  the 
name  of  the  plaintiffs  upon  the  same  property,  which  insurance 
was  in  force  at  the  time  of  the  loss,  and  that  Rich  had  received 
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upon  his  policy  the  sum  of  $1,500.  One  of  the  by-laws  annexed 
to  the  present  policy  was  as  follows :  ^  All  applications  for  insor- 
ance  will  state  whether  diere  be  a  previous  policy  on  the  prop- 
erty insured.  If  a  previous  policy  exists,  and  is  not  discloeed, 
the  policy  in  this  compaJiy  will  be  void.*^  There  was  in  eadi  of 
the  applications  a  printed  question  inquiring  for  e:dsting  insur- 
ances upon  the  premises,  to  which  no  answer  was  made.  As 
there  was  no  offer  to  prove  that  ihe  plaintiffs  knew  of  the  exist- 
tence  of  the  insurance  by  Rich  at  the  time  of  their  application  to 
the  defendants,  the  court  rejected  the  evidence. 

The  fact  having  been  elicited  on  cross^xamination  that  Jacob 
W.  Pierce,  one  of  the  plaintiffs,  paid  Rich  $1,000  in  April,  1857, 
upon  a  certain  agreement  between  them,  the  plaintiffs  were  al- 
lowed, under  objection,  to  prove  the  agreement  by  a  letter  from 
Rich  to  Pierce,  and  a  receipt,  which  were  as  follows  :  — 

*'  Boston,  March  17,  1857.  Dear  Sir,  —  I  understand  your 
offer  to  be  —  You  will  give  me  one  thousand  dollars,  cash,  for  my 
claim  against  G.  A.  Waldo's  estate,  and  I  am  to  transfer  all  mj 
right  and  title  of  the  ^sarne  to  you.  You  further,  in  consideTa- 
tion  of  this  transfer,  agree  to  give  me  your  obligation  and  bond 
to  divide  with  me  pro  rata  all  you  may  realize  from  the  estate, 
reckoning  our  several  claims  from  the  dates  thereof,  interest  on 
the  same,  and  all  expenses  each  has  incurred  upon  them. 

You  are  to  prosecute  the  claims  to  their  settlement  vnih  all 
other  claimants  upon  the  estate,  at  the  expense  of  estate,  or  at 
your  own  expense,  should  you  not  succeed  in  recovering  anything. 
It  is  understood  I  am  never  to  be  called  upon,  in  any  case,  for 
any  expense  you  may  incur  in  the  accomplishment  of  the  above. 
But  you  are  bo  confer  with  me  on  the  best  manner  of  disposiiig 
of  the  property,  and  to  have  my  concurrence  in  the  same.  I  ac- 
cept your  proposal  on  above  terms. 

"  Yours  truly,         Thomas  P.  RicL 

"  Mr.  Jacob  W.  Pierce,  27  Commercial  Street." 

"$1,000.  Boston,  April  18,  1857.  Received  of  Mr.  J.  W. 
Pierce  one  thousand  dollars  on  account  of  the  Greo.  A.  WaMo 
affair,  in  conformity  with  my  letter  to  Mr.  Pierce  of  March  17, 
1857,  and  as  a  voucher  of  his  assent  to  the  same. 

«  Thomas  P.  Rich.- 

The  plaintiffs  then  introduced  in  evidence,  under  objection,  an 
assignment  of  the  first  mortgage  above  named  by  Charles  Waldo 
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to  Jacob  W.  Pierce,  dated  March  19,  1857  ;  another  assignment 
d  the  same  by  Waldo  to  Isaac  D.  Famsworth,  dated  June  17, 
1857;  and  another  assignment  of  the  same  by  Famsworth  to 
Pierce,  dated  December  7,  1859.  These  several  assignments  are 
more  folly  referred  to  in  the  opinion  of  the  court.  The  plaintifb 
also  introduced  eyidence,  under  objection,  tending  to  prove  that, 
at  the  time  of  the  execution  of  the  deed  from  Greorge  A.  Waldo 
to  them,  they  executed  an  agreement  for  the  reconveyance  of  the 
same ;  but  this  eyidence,  and  the  questions  growing  out  of  it,  be- 
came immaterial  in  the  final  determination  of  the  case. 

Upon  all  the  evidence,  the  judge  ruled  that  the  policies  were 
valued  policies,  and  that  the  plaintiffs  were  entitled  to  recover ; 
and  a  verdict  having  been  rendered  accordingly,  the  defendants 
alleged  exceptions. 

Chapmai^,  J.  At  the  trial  of  the  cause,  iiie  presiding  judge 
ruled  that  the  plaintiffs  had  made  a  primd  fade  case,  though 
they  had  offered  no  evidence  of  their  title  to  the  property  in- 
sured. This  ruling  is  object  to.  It  became  immaterial,  be* 
cause  the  title  appeared  in  the  course  of  the  trial  by  undisputed 
evidence.  But  the  court  are  of  opinion  that  in  mutual  insurance 
the  representations  of  the  assured,  in  respect  to  the  title,  stand 
upon  the  same  ground  vrith  the  other  representations.  The  pol- 
icy may  be  avoided  by  proving  their  falsehood  in  any  material 
part;  but  the  legal  presumption  is  that  they  are  true.  The 
ruling  was  therefore  correct.  See  the  opinions  of  Strong,  J.,  in 
Vmler  v.  New  York  Im.  Co.  23  Barb.  150. 

In  the  application,  certain  questions  are  answered  respecting 
the  property.  Question  10 :  Is  it  incumbered  ?  If  so,  for  what 
sum  ? Answer  :  Applicants  are  mortgagees  in  possession. 
Other  incumbrance  exists.*'  It  is  objected  that  this  answer  con- 
tains a  material  misrepresentation.  Whether  this  is  so  depends 
upon  the  true  state  of  the  title.  At  the  time  of  the  application, 
September  19,  1859,  the  property  had  been  mortgaged  as  fol- 
lows :  To  Charles  Waldo,  May  4,  1837,  with  other  property,  for 
111,500 ;  to  Thomas  P.  Rich,  September  25, 1847,  for  $5,000 ;  to 
the  plaintiffs,  September  25, 1848.  A  question  was  raised  at  the 
trial  as  to  the  admission  of  evidence  tending  to  proye  a  defeas- 
ance, the  deed  of  the  plaintiffs  being  absolute  on  its  face ;  but 
the  opinion  of  the  court  makes  that  evidence  immaterial.  Rich 
made  two  entries  to  foreclose  his  mortgage ;  one  in  1850,  the 
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other  in  1851.  Under  the  last  entry  his  foreclosure  was  per- 
fected ;  and  it  is  immaterial  whether  the  first  was  perfected  or 
not.  The  plaintiffs*  title  was  extinguished  by  the  foreclosure  in 
1854,  though  both  the  plaintiffs  and  Rich  did  several  acts  after- 
ward tending  to  show  that  both  parties  belieyed  that  this  mort- 
gage was  not  foreclosed.  The  defendants  offered  evidence  that 
Rich,  in  October,  1856,  obtained  insurance  on  the  buildings  in 
the  plaintiffs'  name,  though  without  their  knowledge. 

In  this  state  of  things,  the  plaintiffs  negotiated  with  Charles 
Waldo,  and  obtained  from  him  an  assignment  of  his  mortgage, 
March  19, 1857.  This  was  made  to  Pierce,  one  of  their  firm,  but 
was  paid  for  by  their  joint  funds.  They  were  then  n^otiating 
with  Rich  for  the  purchase  of  his  interest.  Two  days  before,  he 
had  written  Pierce  a  letter  agreeing  to  sell  him  his  interest  for 
$1,000  cash,  and  a  further  contingent  sum,  depending  on  the 
price  which  should  be  obtained  on  a  sale  of  the  land.  It  was  to 
be  a  pro  rata  share  on  all  the  mortgages,  thus  admitting  the 
validity  of  all.  On  the  18th  of  April  the  $1,000  was  paid  him 
by  the  plaintiffs.  From  this  time  the  title  stood  as  follows: 
The  legal  title  as  mortgagee  was  in  Pierce,  in  trust  for  the  other 
plaintiffs  and  himself.  The  right  of  possession  followed,  and 
there  is  no  pretence  that  Rich  ever  interfered  with  it  afterwards. 
A  suit  had  long  been  pending  to  foreclose  the  Charles  Waldo 
mortgage,  and  was  afterwards  prosecuted  to  judgment,  appar- 
ently because  the  parties  supposed  the  Rich  mortgage  had  not 
been  foreclosed,  and  that  there  was  an  equity  of  redemption  still 
existing  in  some  person.  In  June,  the  plaintiffs  took  a  second 
assignment  to  Famsworth,  their  clerk ;  but  it  was  inoperative,  as 
the  title  was  already  in  Pierce. 

The  court  are  of  opinion  that,  the  plaintiffs  being  in  possession, 
and  Pierce  being  the  legal  assignee  of  the  mortgage,  in  trust  for 
them  all,  the  answer  contained  no  misrepresentation  that  should 
avoid  the  policy.  The  lien  of  the  defendants  on  the  property 
insured  was  as  perfect  as  if  all  had  been  assignees  of  the  l^al 
title.  The  answer  that  other  incumbrances  existed  was  true.  It 
is  objected  that  'the  answer  was  insufficient,  because  it  did  not 
state  the  incumbrances  more  fully ;  but  it  is  settled  that  the  is- 
suing of  a  policy  upon  the  representations  made  is  a  waiver  of 
such  an  objection.  Sail  v.  People's  Ins.  Co.  6  Gray,  185,  ante ; 
Allen  V.  Charlestown  Ins.  Co.  5  Gray,  889,  ante ;  Liberty  EaU 
Association  v.  Housatonic  Ins.  Co.  7  Gray,  261,  ante. 
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The  defendants'  position,  that  they  were  deceived  and  de- 
frauded because  of  the  great  amount  of  the  mortgages  is  unten- 
able. It  is  based  on  the  idea  that  the  plaintifib  were  in  posses- 
sion under  their  own  mortgage  only,  and  subject  to  the  mortgages 
of  Rich  and  Charles  Waldo.  If  this  had  been  so,  and  their  in- 
surance had  been  upon  their  interest  under  a  third  mortgage,  the 
objection  would  have  had  force.  But  as  they  were  in  under  the 
first  mortgage,  which  gave  them  an  unincumbered  interest  sev- 
eral times  greater  than  the  amount  of  the  insurance,  the  amount 
of  the  mortgages  was  not  material.  The  insurance  had  relation 
to  the  value  of  the  buildings,  and  not  to  the  cost  of  the  whole 
property.  The  state  of  the  title,  as  admitted  by  the  parties, 
makes  the  parol  evidence  which  was  offered  by  the  defendants  to 
prove  fraud  wholly  immaterial.  The  fact  that  Rich  obtained 
insurance  on  the  property  in  the  name  of  the  plaintiffs,  and  with- 
out their  knowledge,  was  equally  immaterial,  because  it  could  not 
prejudice  their  claim. 

It  was  correctly  ruled  that  this  was  a  valued  policy.  It  was 
such  in  the  sense  in  which  that  term  is  applied  to  policies  of  fire 
insurance.  Borden  v.  Bingham  Ins.  Co.  18  Pick.  523 ;  FvMer 
V.  Boston  Ins.  Co.  4  Met.  206 ;  Holmes  v.  Cliarlestown  Ins.  Co. 
10  Met.  211 ;  Phillips  v.  Merrimack  Ins.  Co.  10  Cush.  850. 

Upon  these  principles  and  the  admitted  facts,  the  jury  were 
properly  instructed  that  the  plaintiffs  were  entitled  to  recover. 

Exceptions  overruled. 


Saeah  Baxter  vs.  Chelsea  Mutual  Fire  Insurance  Co.^ 

(Sapreme  Court,  Massachusetts,  January  Term,  1861.) 
Authority  of  President. 

The  president  of  a  mataal  insurance  company  whose  by-laws  provide  that  no  policy  shall 
be  delivered  until  after  payment  of  the  premium,  and  whose  directors  have  voted  that  if 
premiams  are  not  paid  within  sixty  days  from  the  dates  of  the  policies,  the  policies  shall 
be  considered  as  cancelled,  has  no  authority  to  waive  these  provisions ;  and  such  insur- 
ance company  is  not  bound  by  assurances  given  by  him  to  a  mortgagee  that  a  policy  has 
been  procured  by  the  owner  of  the  mortgaged  property,  and  made  payable  to  the  mort- 
gagee in  case  of  loss,  when  in  fact  such  policy  has  not  been  delivered  in  consequence  of 
a  failure  to  pay  the  premium. 

Contract.    At  the  trial  in  this  court  the  plaintiff  offered  to  • 
prove  that  heretofore  the  defendants  had  duly  issued  to  George 
W.  Gerrish  a  policy  of  insurance  on  his  brick  dwelling-house  in 
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Chelsea,  which  policy,  with  the  consent  of  the  defendants,  had 
been  assigned  to  her  as  mortgagee ;  that  a  short  time  before  the 
policy  expired,  the  president  of  the  company  made  an  oral  agree* 
ment  with  Gerrish  to  renew  it,  making  it  payable  in  case  of  loss 
to  the  plaintiff  as  mortgagee ;  that  in  pursoance  of  this  agree- 
ment a^licy  was  so  made  ont,  dated  March  1,  1857,  and  signed 
by  the  proper  officers  of  the  company,  but  never  delivered,  the 
premium  not  having  been  paid  nor  a  deposit  note  given ;  that  the 
president  and  secretary  of  the  company,  several  times  before  the 
fire,  which  occurred  June  9, 1857,  requested  Grerrish  to  pay  for 
and  receive  the  policy,  to  which  he  replied  substantially  that  he 
would  do  so  soon,  but  neither  the  president  nor  the  secretary  ever 
told  him  that  the  policy  would  be  cancelled  if  he  did  not  do  so ; 
that  after  the  agreement  between  Gerrish  and  the  president  of  the 
company,  and  before  the  fire,  the  plaintiff's  agent  called  upon  Ihe 
president  and  inquired  if  the  policy  had  been  renewed  and  made 
payable  to  the  plaintiff,  to  which  the  president  replied  that  lite 
policy  was  renewed  and  she  was  insured,  and  she  need  not  give 
herself  any  concern  about  it ;  that  the  president  then  knew  that 
the  policy  had  not  been  delivered  nor  the  premium  paid  ;  that  by 
this  reply  the  plaintiff  was  induced  to  believe  that  she  was  in- 
sured, and  otherwise  would  have  obtained  insurance  upon  the 
property  in  some  other  company ;  that  Gerrish  had  procured 
many  policies  of  insurance  of  the  defendants,  some  of  whidi  had 
been  delivered  to  him  after  the  expiration  of  sixty  days  from  their 
date  upon  the  payment  of  the  premium,  and  in  some  instances 
upon  giving  his  note  for  the  premium,  and  the  defendants  had 
never  objected  so  to  deliver  policies,  merely  on  account  of  the 
lapse  of  time,  when  no  fire  had  occurred  ;  and  that  shortly  after 
the  fire  Gerrish  called  upon  the  secretary  of  the  company,  asked 
for  the  policy,  and  tendered  the  premium  and  deposit  note  there- 
for. 

Gerrish  was  one  of  the  directors  of  the  company,  and,  before 
the  transactions  above  mentioned,  had  united  with  the  other 
directors  in  pasang  a  vote  that  the  premiums  on  all  poUdes 
should  be  payable  within  thirty  days  from  the  date  of  the  policies, 
and  if  not  paid  within  sixty  days  the  policies  should  be  considered 
as  cancelled ;  but  neither  the  phuntiff  nor  her  agent  knew  of  tiiis 
vote  till  after  the  fire.  The  following  were  among  the  by-laws 
of  the  company :  — 
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Art.  20.  Each  person,  or  company,  by  its  agent,  upon  the 
execution  of  his,  her,  or  their  policy,  or  policies,  and  before  the 
same  shall  be  delivered,  shall  pay  such  premium,  and  give  such 
note  for  deposit,  as  the  president  and  directors  shall,  from  time  to 
time,  determine. 

Art.  22.  These  regulations  may  be  altered  at  any  annual 
meeting,  or  at  any  legal  meeting  of  the  company  called  for  that 
purpose,  by  the  yote  of  the  majority  of  the  members  present.'* 

No  facts  as  to  the  fire  or  proof  of  loss  were  in  dispute ;  and 
Hoar,  J.,  ruled  that  the  plaintiff  was  not  entitled  to  recover,  and 
a  verdict  was  taken  for  the  defendants,  subject  to  be  set  aside,  or 
judgment  to  be  entered  thereon,  as  the  court  should  order. 

Chapman,  J.  All  but  one  of  the  questions  raised  here  have 
been  decided  in  the  recent  case  of  Brewer  against  these  defend- 
ants, 14  Gray,  208.  In  that 'case  it  appeared  that  Gerrish  had 
taken  the  same  steps  towards  obtaining  insurance  that  he  has 
done  in  this  case,  and  that  they  were  held  to  be  insufficient.  The 
plaintiff  in  that  case  was  his  mortgagee,  to  whom  the  policy  was 
to  be  made  payable  in  case  of  loss.  It  was  there  held  that  the  pres- 
ident was  but  a  special  agent  of  the  company,  and  could  not  by 
his  agreements  effect  insurance  on  terms  forbidden  by  the  by-laws. 
He  had  in  that  case  made  the  same  agreement  with  Grerrish  that 
be  did  in  this  case.  But  the  plaintiff  proved  in  the  present  case 
that  she  sent  a  person  to  the  president  to  inquire  about  the  mat- 
ter ;  and  the  president,  in  reply  to  her  agent,  represented  that 
Gerrish  had  obtained  the  insurance.  It  is  contended  that  the  de- 
fendants are  estopped  to  deny  the  truth  of  this  representation. 
But  the  obvious  answer  to  this  is,  that  the  president  could  no 
mem  bind  the  company  by  his  representations  beyond  the  scope 
of  his  authority  than  by  his  agreements. 

It  is  urged  that  such  a  decision  will  tend  to  embarrass  the 
business  of  insurance,  because  much  insurance  is  necessarily 
effected  by  agreements  which  are  to  take  effect  before  policies 
can  be  made.  The  answer  to  ibis  suggestion  is,  that  mutual  in- 
Borance  is  essentially  different  from  stock  insurance.  Much  of 
the  litigation  that  has  grown  out  of  this  species  of  insurance  has 
been  owing  to  inattention  to  this  difference.  Its  original  design 
was  to  provide  cheap  insurance  by  means  of  local  associations,  the 
members  of  which  should  insure  each  other.  Such  associations 
are  in  their  nature  adapted  only  to  local  business,  and  great 
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abuses  have  grown  out  of  the  undue  extension  of  their  business. 
They  need  many  by-laws  and  conditions  that  are  not  required  in 
stock  companies ;  and  it  is  necessary  and  equitable  that  each 
person  who  gets  insured  in  them  should  become  subject  to  the 
same  obligations  towards  his  associates  that  he  requires  from 
them  towards  himself.  Before  he  has  a  right  to  hold  them  re- 
sponsible, he  must,  of  necessity,  haye  his  contract  completed ;  and 
it  is  important,  in  this  species  of  insurance,  that  he  should  make 
himself  carefully  acquainted  with  its  terms.  Parties  who  cannot 
attend  to  this  should  obtain  insurance  of  stock  companies,  or  bear 
their  own  risks.  Judgment  on  the  verdicL 


Mabtin  L.  Smith  &  another  vs.  Hamilton  Mutual  Fieb  In- 

SUEANCE  Co.^ 

(Supreme  Court,  Massachusetts,  January  Term,  1861  ) 

By4aw$,  —  Proof  $  of  Lo$$,  —  Knowledge  of  AgenL 

If  an  application  for  insurance  contains  an  agreement  that  the  assured  will  be  "boimd 
by  the  act  of  incorporation  and  by-laws  of  the  company,"  and  the  policy  iseoing  tbereoo 
recites  that  the  company  will  be  liable  according  to  the  true  intent  and  meaning  of 
said  act  of  incorporation  and  by-laws,"  and  refers  to  the  application  as  binding  upon  the 
assured,  under  the  limitations  and  conditions  expressed  in  the  by-laws,  the  assured  mut 
comply  with  the  conditions  of  the  by-laws  relative  to  giving  notice  and  making  proof  of 
loss;  and  if  the  by-laws  provide  that  every  one  sustaining  loss  within  thirty  days  shall 
file  with  the  secretary  a  particular  account  of  the  amount,*'  &c.,  the  omission  to  do  so 
for  seventeen  months  will  discharge  the  policy. 

An  omission  to  give  notice  and  make  proof  of  loss,  in  compliance  with  the  requirements  of 
the  by-laws  of  a  mutual  insurance  company,  is  not  waived  by  a  statement  of  the  presi- 
dent of  the  company,  made  seventeen  months  after  the  loss,  that  the  company  would  be 
disposed  to  do  what  was  right,  that  they  knew  at  the  time  of  the  fire  that  it  was  thor 
loss,  and  were  surprised  that  they  were  not  notified ;  or  by  a  subsequent  direction  frota 
the  directors  of  the  company  to  one  of  the  assignees  in  Insolvency  of  the  assured,  in  reply 
to  a  verbal  claim  of  loss  made  by  him,  to  have  a  statement  of  loss  sent  to  them,  and  they 
would  take  the  subject  into  consideration  ;  or  by  a  subsequent  vote  of  the  directors  to 
require  the  assured  to  make  a  statement  under  oath  in  regard  to  the  loss. 

Knowledge  by  an  agent  of  a  mutual  insurance  company  of  a  fire  by  which  a  loss  occnned 
does  not  relieve  the  assured  from  the  duty  of  giving  notice  and  making  proof  of  loss,  ac- 
cording to  the  by-laws. 

CONTEAGT  upon  a  policy  of  insurance  issued  by  the  defendants 
to  the  firm  of  M.  &  J.  Ricker,  of  whose  estate  the  plainti£b  are 
assignees  in  insolyency.  The  answer  denied  that  the  plaintiffs 
had  given  notice  and  made  proof  of  loss,  according  to  the  by- 
laws, by  which  the  assured  were  bound. 

At  the  trial  in  this  court,  before  Merrii^,  J.,  it  i^>peared  that 
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the  application  for  insurance  was  filled  out  in  the  name  ot  Nahum 
Stone,  and  his  name  was  upon  it  as  agent."  This  application 
contained  a  clause  as  follows :  In  case  of  insurance,  he  (the  ap- 
plicant) holds  himself  bound  by  the  act  of  incorporation  and  by- 
laws of  the  company."  It  appeared  that  the  application  was 
signed  by  the  assured,  deliyered  to  Stone,  who  forwarded  it  to 
the  defendants,  and  receiyed  in  return  the  policy  in  suit,  which 
he  delivered  to  the  assured.  The  policy  was  for  one  year  from 
the  1st  of  October,  1856,  and  contained  the  following  clauses : 
to  which  (i.  e.  to  iiie  application)  reference  is  to  be  had  in  ex- 
planation of  this  instrument,  and  by  whidi  the  said  assured  ia 
bound,  under  the  limitations  and  conditions  expressed  in  the  by- 
laws aforesaid."  "  Now,  know  ye,  that  the  absolute  and  condi- 
tional funds  of  the  said  company  are  hereby  bound  and  subjected 
to  satisfy  and  make  good  unto  the  said  assured,  his  heirs,  execu- 
tors, administrators,  or  assigns,  all  the  loss  or  dami^  by  fire 
which  may  happen  to  the  said  insured  property,  within  the  time 
aforesaid,  according  to  the  true  intent  and  meaning  of  the  said  act 
of  incorporation  and  by-laws."  The  tenth  article  of  the  by-laws 
was  as  follows :  Every  member  sustaining  loss  by  fire  shall 
forthwith  give  notice  thereof  to  the  company,  and  within  thirty 
days  shall  file  with  the  secretary  a  particular  account  of  the 
amount  of  his  loss,  and  the  whole  value  of  the  property  insured 
at  the  time  of  such  fire."  "  And  unless  such  proofa,  declarations, 
and  certificates  shall  be  produced  within  said  thirty  days,''  the 
losses  shall  not  be  payable."  Any  loss  not  claimed  within  said 
thirty  days  shall  not  be  paid,  unless  by  consent  of  two  thirds  of 
the  directors." 

Upon  the  book  of  records  of  the  directors  of  the  company  a 
vote  was  recorded,  before  the  time  of  issuing  the  policy  in  suit, 
appointing  Stone  as  an  agent ;  but  there  was  no  proof  of  the 
nature  of  his  agency  except  his  acts  of  receiving  and  transmitting 
the  application  and  policy  in  the  present  case.  The  property  in- 
sured was  destroyed  by"  fire  on  the  night  of  August  3,  1866  ;  and 
at  this  time  Nahum  Stone  lived  within  a  few  hundred  feet  of  the 
place  where  it  was  situated.  No  notice  of  the  loss  was  given  to 
the  defendants,  or  to  any  of  their  i^nts  or  officers,  until  Jan- 
uary, 1858. 

M.  &  J.  Bicker  afterwards  went  into  insolvency,  and,  in  De- 
cember, 1867,  the  plaintifb  were  chosen  assignees.   About  the 
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Ist  of  January,  1858,  Smith,  one  of  the  plaintiffs,  saw  the  presi- 
dent of  the  company,  and  told  him  the  reason  why  the  notice  and 
proof  of  loss  had  been  omitted,  to  wit,  that  the  Rickers  had  an- 
other policy,  which  they  looked  at  by  mistake,  and  found  that  it 
had  expired ;  and  the  president  replied  that  the  company  would 
be  disposed  to  do  what  was  right ;  that  they  knew  at  the  time  of 
the  fire  that  it  was  their  loss,  and  were  surprised  that  they  were 
not  notified,  and  asked  him  to  go  before  the  directors.  He  went 
before  the  directors,  and  they  directed  him  to  have  the  Rickere 
send  to  them  a  statement  of  the  loss,  arid  they  would  take  the 
subject  into  consideration ;  but  made  no  promise  of  payment 
The  statement  of  loss  was  sent  accordingly. 

A  copy  of  the  records  of  the  directors  oiE  the  company  was  put 
in  evidence,  as  follows :  Action  of  the  directors  of  the  Haverhill 
Fire  Insurance  Company  in  case  of  M.  &  J.  Ricker.  Full  board 
of  directors,  thirteen.  January  11,  1858.  Voted,  that  M.  &  J. 
Ricker,  of  Cambridge,  be  required  to  make  a  statement  under 
oath  in  regard  to  loss  and  damage  by  fire  to  property  insured  by 
policy  No.  8255.  Nine  directors  present."  After  several  meet- 
ings in  which  this  claim  was  considered,  it  was  voted.  May  10, 
1858,  not  to  pay  it ;  and  the  plaintiffs  were  notified  thereof. 

The  court  directed  a  verdict  for  the  defendants,  with  the  agree- 
ment that  the  case  should  be  reported  for  the  consideration  of  the 
full  court. 

BiGELOW,  C.  J.  This  is  a  very  plain  case.  The  plaintiffs 
claim  in  the  right  of  the  original  assured,  and  are  bound  by  all 
the  stipulations  contained  in  the  contract  of  insurance.  By  the 
tenth  article  of  the  by-laws  it  is  provided  that  the  assured  shall 
within  thirty  days,  after  a  loss  by  fire,  file  with  the  secretary  of 
the  company  a  particular  account  of  the  amount  of  his  loss,  the 
value  of  the  property  insured  at  the  time  of  the  fire,  and  his 
interest  and  title  therein.  It  is  also  further  provided  by  the  same 
by-law  that,  unless  such  proofs  and  declarations  are  filed  within 
thirty  days,  losses  shall  not  be  payable.  •  The  policy  was  clewly 
made  subject  to  this  by-law.  Not  only  did  the  assured  in  the  ap- 
plication which  is  referred  to  in  the  policy  agree  to  be  bound  by 
the  by-laws,  but  the  promise  of  the  defendants  was  to  indemnify 
the  assured  according  to  the  true  intent  and  meaning  of  the  act 
of  incorporation  and  by-laws." 

It  is  not  pretended  that  the  provisions  of  the  by-laws  were 
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complied  with  by  the  assured.  No  notice  of  the  loss  was  given 
to  the  company  until  nearly  a  year  and  a  half  after  the  fire.  By 
the  terms  of  the  contract,  therefore,  the  loss  was  not  payable. 

There  was  no  sufficient  evidence  of  a  waiver  of  this  provision 
in  the  by-laws  by  the  directors  of  the  company,  nor  of  any  con- 
sent to  the  payment  of  the  loss  by  two  thirds  of  the  directors,  ac- 
cording to  the  stipulations  in  the  same  article  of  the  by-laws. 
All  the  facts  show  that  the  defendants  stood  on  their  rights,  and 
never  intended  to  yield  anything  in  the  negotiations  which  they 
had  with  the  plaintiffs.  After  so  long  a  lapse  of  time  between 
the  occurrence  of  the  fire  and  the  notice  of  the  loss,  very  strong 
evidence  of  waiver  would  be  necessary.  During  this  interval  of 
time  many  old  members  of  the  company  must  have  ceased  to  be 
associates,  by  the  expiration  of  their  policies,  and  many  new  ones 
had  doubtless  come  in.  Under  such  circumstances,  therefore,  it 
is  difficult  to  believe  that  the  directors  would  consent  to  admit 
their  liability  for  a  loss  from  which  they  had  been  discharged  by 
the  laches  of  the  assured,  and  which,  if  allowed,  would  essentially 
affect  the  interests  of  their  policy  holders.  This  view  of  the  case 
renders  it  unnecessary  to  decide  whether  the  directors  had  power 
to  waive  the  provisions  of  the  by-laws  relating  to  the  notice  of  loss. 
See  Eide  v.  Mechanics^  Ins.  Co.  6  Gray,  173,  ante;  Baxter y.  Chel- 
sea Ins.  Co.  1  Allen,  294,  ante.  Judgment  on  the  verdict. 

Thomas  B.  Witman  &  wife  vs.  People's  Eqihty  Insubanoe 

Co.i 

(Supreme  Court,  Massachusetts,  January  Term,  1861.) 
THtle.  —  Misrepresentation.  —  Claim  for  Total  Loss, 

An  application  by  a  mortgagee  in  possesaion  for  insurance  *'on  dwelling-house/'  whicii 
contains  no  direct  question  or  statement  as  to  his  title;  but,  in  reply  to  a  question  as  to 
incumbrances,  states  as  follows:  First  mortgage  to  M.  W.  (the  name  of  the  plaintiff), 
entered  October,  1856;'*  and,  in  reply  to  a  question,  whether  the  property  is  insured, 
states  as  follows:  Not  on  first  mortgagee's  interest; ''  does  not  disclose  such  a  want  of 
true  representation  of  the  title  of  the  applicant  as  to  avoid  the  policy,  although  the  by- 
laws require  him  to  state  his  true  title. 

A  notice  to  an  insurance  company  claiming  for  a  total  loss  of  a  wooden  dwelling-house, 
without  mentioning  the  stonework  and  bricks  which  were  left  unconsumed,  is  a  sufficient 
compliance  with  a  by-law  which  requires  the  insured,  in  case  of  partial  loss,  to  state  the 
amount  of  damage  done,  and  the  value  of  such  parts  as  remain. 

Contract  upon  a  policy  of  insurance.  At  the  trial  in  this 
court,  before  Hoar,  J.,  it  appeared  that  in  the  application,  dated 
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October,  5, 1857,  Mary  Wyman,  the  female  plaintiff,  requested  in- 
surance in  the  sum  of  $1,500  "on  dwelling-house"  in  Quincy, 
valued  at  $2,500,  and  built  of  wood.  The  application  contained 
the  following  questions  and  answers :  "10.  Is  the  property  in- 
cumbered, and  to  what  amount  ?  "  Ans.  First  mortgage  to  M. 
Wyman,  $1,500  (entered  October,  1855).  Second  mortgi^  to 
Joseph  Hunt,  $1,200,  May  16,  1854,  8  years.  Vide  Norfolk 
Deeds,  vol.  231,  p.  181 ;  vol.  226,  p.  811."  "  11.  Is  the  property 
insured?"  Ans.  "Not  on  first  mortgagee's  interest;  not  tnown 
to  be  by  any  other  concern."  The  promise  of  indemnity  in  the 
policy  was  made  "  subject  to  the  provisions  and  conditions  of  the 
charter  and  by-laws  of  said  corporation."  The  policy  also  stated 
that  the  company  would  rely  upon  a  lien  on  the  property  covered 
by  it,  to  secure  the  payment  of  assessments  which  might  be  made. 

Article  17  of  the  by-laws,  annexed  to  the  policy,  was  as  fol- 
lows :  "  Any  policy  issued  by  this  company  shall  be  void,  unless 
the  true  title  of  the  insured  in  the  property  be  expressed  in  his 
application  for  insurance."  Article  14  required  the  insured,  in 
case  of  loss,  to  "  deliver  to  the  president  or  secretary  a  particular 
account  in  writing  under  oath,  stating  the  value  of  the  property 
lost,  the  nature  and  value  of  his  interest  therein,  and,  if  a  partial 
loss,  the  amount  of  damage  done,"  "  and  the  value  of  such  parts 
as  remain  ;  "  and  provided  that  the  insurance  should  not  be  pay- 
able until  this  was  done.  The  property  insured  was  destroyed 
by  fire  on  the  27th  of  August,  1858 ;  and  the  female  plaintiff 
gave  seasonable  notice  thereof  to  the  defendants,  stating  that  the 
property  was  at  that  time  consumed  by  fire,  and  was  a  total  loss ; 
that  the  estimated  value  thereof  was  $2,500 ;  and  that  her  title 
was  that  of  holder  of  a  mortgage  thereon  of  $1,500,  on  which  she 
had  taken  possession,  for  the  purpose  of  foreclosure,  on  the  ISth 
of  October,  1855.  The  defendants  contended  that  this  notice 
disclosed  a  want  of  true  representation  of  the  title  of  the  assured 
in  her  application  ;  and  that  it  did  not  comply  with  article  14  of 
the  by-laws,  because  it  claimed  a  total  loss,  without  allowing  for 
the  value  of  the  stonework  of  the  building,  and  of  the  bri<^  of 
the  walls  and  chimneys,  which  were  left  after  the  fire.  Evidence 
was  taken  of  the  value  of  these  materials,  and  submitted  to  the 
jury,  who  found  it  to  be  $108.76 ;  but,  under  the  instructions 
of  the  court,  a  general  verdict  was  rendered  for  the  plamtifib, 
and  the  defendants  alleged  exceptions. 
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Dewey,  J.  In  defence  of  the  present  action  two  grounds  are 
relied  npon :  1.  That  there  was  in  the  application  such  a  want  of 
tme  representation  of  the  title  of  the  assured  to  the  property  as 
avoids  the  policy.  2.  That  the  notice  of  the  loss  was  not  in  ac- 
cordance with  the  by-laws ;  and  that,  by  reason  of  want  of  due 
notice,  the  right  to  maintain  this  action  fails. 

As  to  the  first  objection,  it  is  not  contended  that  there  was  any 
&l8e  representation,  or  any  false  answer  giyen  in  response  to  any 
question  in  the  series  propounded  by  the  company  in  the  applica- 
tion. Had  there  been  any  such,  under  our  decisions  the  policy 
must  have  been  held  invalid. 

The  sole  question  here  is,  whether  this  policy  is  void  by  reason 
of  article  17  of  the  by-laws  of  the  company,  declaring  "  any  pol- 
icy issued  by  this  company  shall  be  void  unless  the  true  title  of 
the  insured  in  the  properly  be  expressed  in  his  application  for  in- 
surance." Corresponding  with  the  provision,  we  might  have  ex- 
pected to  find  some  interrogatory  put  to  the  applicant,  calling  for 
an  answer  as  to  his  title  in  the  property.  But  such  is  not  the 
case.  The  further  inquiry  then  is  as  to  the  manner  in  .which  the 
title  is  stated,  and  whether  the  true  title  is  not  sufficiently  ex- 
pressed. The  true  title  of  the  insured  was  that  of  a  first  mort- 
gagee, for  the  sum  of  $1,500, — the  condition  of  the  mortgage 
having  been  broken,  and  the  mortgagee  having  entered  for  fore- 
closure two  years  previous  to  the  making  of  the  policy.  It  is  to 
be  remarked  that  the  applicant  nowhere  describes  the  property 
as  her  own  absolutely.  The  application  is  for  an  insurance  **  on 
dwelling-house." 

In  answer  to  the  first  inquiry  bearing  on  the  title  (interrogatory 
10),  ^^Is  the  property  incumbered,  and  to  what  amount?  "  the 
answer  is  :  First  mortgage  to  M.  Wyman  "  (the  name  of  the 
plaintiff),  "  81>500,  entered  October,  1866."  To  the  11th  inter- 
rogatory,  "  Is  the  property  insured  ?  "  the  answer  is :  "  Not  on 
first  mortgagee's  interest ;  not  known  to  be  by  any  other  con- 
cern." Tliese  answers,  taken  in  connection  with  the  fact  that 
there  is  no  other  statement  of  the  interest  of  the  applicant  to  con- 
trol or  modify  it,  or  calculated  to  mislead,  must  be  deemed  to 
represent  the  interest  of  the  applicant  truly,  and  to  apprise  the 
company  that  she  was  not  the  absolute  owner  in  fee  simple.  If 
they  were  not  sufficiently  full,  it  was  the  duty  of  the  company  to 
require  further  and  fuller  statements.    Had  the  nature  of  the  in- 
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terest  been  stated  untruly,  the  by-law  might  properly  be  set  up 
in  bar  of  the  plaintiffs  right  of  recovery.  But  such  was  not  the 
case,  and  this  ground  of  defence  must  fail. 

2.  The  objection  to  the  form  of  the  notice  is  then  to  be  con- 
sidered. The  objection  to  this,  as  stated  in  the  report  of  the  case, 
is  that  a  total  loss  was  therein  claimed,  and  no  statement  was 
made  of  the  value  or  amount  of  the  materials  not  destroyed  by 
the  fire,  consisting  of  the  bricks  of  the  walls  and  chimneys  and 
stonework  of  the  building.  We  think  the  statement  of  the  loss 
was  sufficient;  certainly  so,  if  not  objected  to  on  that  account 
and  a  more  particular  statement  required.  The  notice  stated 
that  the  building  was  consumed  by  fire  on  the  27th  of  August, 
1858,  and  was  a  total  loss.  That  was  true  ;  and  the  omission  of 
the  fact  that  the  brick  chimneys  and  the  stonework  of  the  build- 
ing were  not  burned  up,  could  hardly  be  said  to  mislead  the  in- 
surers of  a  wooden  building,  as  this  was  stated  in  the  policy  to 
be.  It  is  said  that  article  14  of  the  by-laws  required  that  the 
notice  should  state  the  value  of  such  parts  as  remain."  We 
can  hardly  think  this  provision  applicable  to  a  case  of  entire 
destruction  of  the  building  insured,  leaving  nothing  but  hndss 
and  stone,  such  as  were  left  in  the  present  case.  But  the  entire 
features  of  the  case  show  that  it  would  have  been  entirely  useless 
to  the  insurers  to  have  had  the  statement  as  to  these  articles. 
The  value  of  the  building  insured  was  $2,500 ;  the  claim  for  in- 
surance was  $1,500,  which  was  the  sum  insured,  and  this  sum 
was  recoverable ;  and  the  fact  that  brick  and  stone  to  the  value 
of  $108.75  remained  unconsumed  by  the  fire  was  wholly  imma- 
terial. We  are  of  opinion  that  this  defence,  of  want  of  more  full 
statement  of  the  value  of  the  bricks  and  stone  remaining  after  the 
building  itself  was  totally  consumed  by  fire,  should  not,  under 
the  facts  found  in  the  present  case,  avail  the  defendants. 


Sabah  H.  Tbbbbtts  vs.  Hamilton  Mutual  Inbubancb  Co.^ 

(Supreme  Court,  Massachusetts,  January  Term,  1861.) 
Warranty.  —  Distance  of  Buildings. 

If  an  application  for  insnrance  is  expressly  made  a  part  of  the  policy,  and  a  warruity  oo 
the  part  of  the  insured,  and  contains  a  daose  inserted  after  the  printed  questions  bjr 
which  the  applicant  "  covenants  and  agrees  with  said  company  that  the  foregoing  is  a 
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Warranty.  —  DUtance  of  Baildings.' 

correct  statement  and  description  of  aU  the  facts  inquired  for,  or  material  in  reference  to 
this  insnrancei"  and  the  by-laws,  which  are  also  expressly  made  a  part  of  the  policy, 
provide  that  unless  the  applicant  for  insurance  shall  make  a  correct  description  and 
statement  of  all  facts  requireid,  or  inquired  for  in  the  application,  and  also  all  other  facts 
material  in  reference  to  the  insurance,  or  to  the  risk,  the  policy  issued  thereon  shall  be 
▼Old,"  the  applicant  must  be  held  to  warrant  that  all  facts  inquired  for  are  correctly 
given,  whether  material  or  not;  and  the  omission  to  mention  several  buildings  within 
one  hundred  feet  of  the  property  insured,  in  reply  to  a  question,  What  is  the  distance 
of  said  building  from  other  buildings  within  one  hundred  feet,  and  how  are  such  other 
buildings  constmcted  and  occupied?  Annex  a  ground  plan  to  the  application;''  will 
avoid  the  policy* 

CoNTBACT  upon  a  polioy  of  insurance.  At  the  trial  in  this 
court,  before  Hoar,  J.,  a  yerdict  was  returned  for  the  plaintiff, 
and  the  defendants  alleged  exceptions.  The  facts  are  stated  in 
the  opinion. 

HoAB,  J.  The  application  upon  which  the  policy  of  insurance 
was  obtained  contained  this  interrogatory :  What  is  the  dis- 
tance and  direction  of  said  building  (t.  e.  the  building  containing 
the  property  to  be  insured)  from  other  buildings  within  one 
hundred  feet,  and  how  are  such  other  buildings  constructed  and 
occupied  ?  Annex  a  ground  plan  to  the  application."  The  an- 
swer was,  **  See  diagram ; "  and  a  description  of  the  neighboring 
property,  containing  these  words,  "  East,  Prescott  Street."  Pres- 
cott  Street  was  laid  down  on  the  diagram.  On  the  opposite  side 
of  Prescott  Street,  and  within  the  one  hundred  feet,  were  several 
buildings,  and  among  them  three  wooden  carpenters'  shops,  which 
were  neither  represented  on  the  diagram  nor  mentioned  in  the 
answer.  The  jury  found  that  these  buildings  were  not  material  to 
the  risk ;  and  the  question  presented  for  our  decision  is,  whether 
the  omission  to  disclose  these  buildings  is  a  bar  to  the  plaintiff's 
recovery  upon  the  policy  ? 

The  application  and  the  by-laws  of  the  company  are  expressly 
made  a  part  of  the  policy  of  insurance,  a  copy  of  the  by-laws 
being  appended  to  it ;  and  the  defendants  rely  upon  the  stipula- 
tions which  they  contain.    By  the  6th  article  of  the  by-laws, 

the  application  upon  which  a  policy  is  founded  shall  be  held  to 
be  a  warranty  on  the  part  of  the  assured,  and  as  absolutely  a 
part  of  said  policy  and  of  the  contract  of  insurance,  as  if  it  were 
actually  incorporated  therein  in  full." 

The  18th  article  of  the  by-laws  provides  that,  unless  the  ap- 
plicant for  insurance  shall  make  a  correct  description  of  and 
statement  of  all  facts  required,  or  inquired  for  in  the  application, 
and  also  all  other  facts  material  in  reference  to  the  insurance  or 
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Warranty.  —  Distance  of  fioildings. 

to  the  risk,  or  to  the  value  of  the  property,  the  policy  issued 
thereon  shall  be  void." 

The  application  contains  an  agreement  that  every  question 
shall  be  fully  and  distinctly  answered ;  and  at  the  end  of  it  are 
these  covenants,  among  others:  ^^And  the  applicant  covenants 
and  agrees  with  said  company  that  the  foregoing  is  a  correct 
statement  and  description  of  all  the  facts  inquired  for,  or  material 
in  reference  to  this  insurance."  "  The  applicant  further  agrees 
that  the  misrepresentation  or  suppression  of  material  facts  shall 
destroy  his  claim  for  a  damage  or  loss." 

It  is  also  stipulated  in  the  application,  that  if  any  interroga- 
tories are  not  fully  answered  in  writing  by  the  applicant,  it  is 
assumed  that  the  facts  in  relation  to  them  are  most  favorable  to 
the  title  and  to  the  risk,  and  they  are  so  construed  in  writing  the 
policy." 

It  is  apparent,  in  the  first  place,  that  the  answer  to  the  inter- 
rogatory in  the  application  does  not  make  a  correct  description 
of  and  statement  of  all  facts  required,  or  inquired  for  in  the  ap- 
plication." The  interrogatory  is  not  in  terms  confined  to  sudi 
buildings  within  one  hundred  feet  as  are  material  to  the  risk. 
It  embraces  all  buildings  within  the  distance  named,  and  inquires 
as  to  their  construction  and  occupation.  It  appears,  therefore, 
that  the  defendants  directly  required  the  information  included  in 
the  terms  of  the  question.  Whether  a  jury  might  think  it  ma- 
terial to  the  risk  could  be  of  no  consequence,  if  the  defendants 
chose  to  make  it  a  condition  of  the  validity  of  the  contract.  Al- 
though policies  of  insurance  are  to  be  liberally  construed,  and  in 
such  a  manner  as  to  secure,  if  possible,  the  protection  which  they 
are  designed  to  a£Eord,  it  is  not  in  the  power  of  the  court  to  dis- 
regard stipulations  which  the  parties  have  expressly  made.  And 
if,  taking  the  whole  instrument  together,  it  is  obvious  that  the 
defendants  have  made  the  strict  and  literal  exactness  of  the 
answers  to  certain  questions  a  condition  of  tiie  contract,  and  a 
warranty  on  the  part  of  the  insured,  they  cannot  be  deprived  of 
the  advantage  thus  secured.  They  have  a  legal  right  to  say, 
"  We  choose  to  determine  for  ourselves  what  is  or  is  not  material; 
and  to  base  our  contract  upon  such  information  as  the  insured  is 
required  to  communicate  in  answer  to  specific  interrogatories." 
Davenport  v.  New  England  Imuranoe  Co.  6  Cush,  340.^  Mile$ 
Connecticut  In$.  Co.  8  Gray,  680. 

1  AnU,  vol.  3,  p.  129. 
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Warranty. — Distance  of  Buildings. 

If  the  express  warranty  of  the  correct  statement  of  the  facets 
inquired  for,  according  to  the  13th  article  of  the  by-laws,  were 
qualified  by  any  other  agreement  or  clause,  as  in  the  case  of 
Elliott  V.  Hamilton  Ins.  Co.  13  Gray,  139,  (mte^  so  that  we  could 
find  upon  the  whole  instrument  that  the  parties  intended  to  limit 
the  extent  to  which  the  insured  should  be  held  responsible  for 
the  accuracy  of  the  answers  given,  we  should  gladly  apply  the 
rule  of  construction  which  that  case  declares.  But  the  cases 
are  wholly  different.  In  that  case  the  insured  agreed  that  the 
description  of  the  property  contained  in  his  answers  was  correct 
only  so  far  as  regarded  the  condition,  situation,  value,  title,  and 
risk  on  the  same."  Here  that  agreement  is  omitted,  and  in  its 
place  is  inserted  the  explicit  and  stringent  covenant,  that  "  the 
applicant  covenants  and  agrees  with  said  company  that  the  fore- 
going is  a  correct  statement  and  description  of  all  the  facts  in- 
quired for,  or  material  in  reference  to  this  insurance."  We  think 
the  only  fair  interpretation  of  this  is,  that  the  insured  warrants 
that  all  the  facts  inquired  for  are  correctly  pven,  and  all  other 
&cts  material  to  the  risk,  even  if  not  inquired  for.  The  pro- 
vision, that  the  misrepresentation  or  suppression  of  material 
facts  shall  destroy  his  claim  for  a  damage  or  loss,"  cannot  qualify 
the  previous  covenant,  because  it  can  have  its  full  effect  consist- 
ently with  it.  The  answers  might  fail  to  give  the  information 
inquired  for,  and  yet  no  material  fact  be  misrepresented  or  sup- 
pressed. On  the  other  hand,  the  answers  might  be  complete  and 
true,  and  material  facts  not  embraced  in  the  interrogatories  might 
be  incorrectly  represented  or  purposely  omitted. 

The  result  to  which  we  have  come,  upon  this  part  of  the  case, 
renders  it  unnecessary  to  consider  the  other  questions  discussed 
in  the  argument,  which  arise  on  the  report,  and  some  of  which 
are  of  considerable  difficulty.  The  point  decided  is  conclusive 
against  the  plaintiff's  right  to  recover.  The  verdict  must  be  set 
aside,  and  a  New  trial  granted. 

NoTB.  In  TehhetU  v.  Hamilton  Mutual  were  not  correct,  and  their  correctness 

Ins,  Co.  3  Allen,  569,  Hoar,  J.,  delivered  was  made  by  the  policy  essential  to  the 

the  following  opinion :  "  When  this  case  validity  of  the  contract.   At  the  second 

was  before  ns  at  a  former  term  (supra),  trial  she  offered  to  show  that  she  was  in- 

it  was  held  that  the  plaintiff  could  not  duced  to  accept  a  policy  containing  such 

maintain  her  action,  because  the  an-  a  condition,  by  the  fraud  of  the  defend- 

■wets  given  by  her  to  certain  interroga-  ants  or  their  officers.   But  she  sues  upon 

tories  in  the  application  for  insnrance  the  policy.  It  is  the  only  contract  she 
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has,  and  it  is  a  conditional  contract.   If      "  2.  The  insurance  oompanj  made  the 

she  was  induced  to  take  such  a  contract  policy  upon  the  application  in  wridng, 

hj  fraud,  she  may  repudiate  it,  or  have  and  made  its  correctness  an  expreis  coo- 

her  remedy  against  the  party  by  whom  dition  of  the  validity  of  the  contract.  A 

she  was  defhtuded.  But  she  cannot  there-  knowledge  by  their  agent  that  it  wis  not 

fore  sue  and  recover  upon  a  different  con-  correct  is  no  evidence  of  any  waiver  b? 

tract  froin  the  one  actually  made.  the  company.      Exceptions  ovemUd." 


Fbancis  a.  Calvert  &  another  vs.  Hamilton  Mutual  In- 
surance Co.i 

(Supreme  Court,  Massachusetts,  January  Term,  1861.) 

Disclosure  of  New  Facts. 

If  the  by-laws  of  an  insorance  company  are  expressly  made  a  part  of  the  policy,  and  pro- 
vide that  if  subsequent  to  the  making  of  the  application  any  new  fact  shall  exist,  by  the 
change  of  any  fact  disclosed  in  the  application,  or  the  erection  or  alteration  of  any  build- 
ing, which  increases  the  risk,  or  which  it  would  have  been  necessary  to  state  had  it  ex- 
isted at  the  time  when  the  application  was  made,  the  policy  shall  be  void  unless  writtea 
notice  is  given  to  the  directors  and  their  written  consent  obtained ;  the  insured  is  bound 
to  the  same  degree  of  strictness  in  disclosing  the  existence  of  new  facts  whether  material 
or  not,  as  in  disclosing  the  facts  existing  at  the  time  of  making  the  application. 

Contract  upon  a  policy  of  insurance.  At  the  trial  in  the 
superior  court,  before  Rockwell,  J.,  a  verdict  was  returned  for 
the  plaintiffs,  and  the  defendants  alleged  exceptions.  The  facts 
are  stated  in  the  opinion. 

Hoar,  J.  In  this  case  it  was  shown  that  a  building  described 
in  the  application,  on  the  southeast  comer  of  the  main  building, 
as  "  one  story  in  height  and  twenty  by  twelve  feet,  and  used  for 
wool  washing,"  was  removed  after  the  policy  issued,  without  any 
such  consent  of  the  defendants  as  the  policy  required,  and  an- 
other building  was  put  up  in  its  place,  two  stories  in  height,  and 
twenty  by  thirty  feet,  and  used  for  di-ying  wool  by  means  of 
stoves.  The  defendants  contend  that  this  alteration  avoided  the 
policy.  The  question  depends  upon  the  construction  to  be  given 
to  the  14th  article  of  the  by-laws  of  the  insurance  company, 
which  is  in  these  words:  "If,  subsequent  to  the  making  of  the 
application,  any  new  fact  shall  exist,  either  by  a  change  of  any 
fact  disclosed  in  the  application,  the  erection  or  alteration  of  any 
building,  the  carrying  on  of  any  hazardous  trade,  the  deposit  (A 
any  hazardous  goods  in  or  near  the  property  insured  by  the  as- 
sured or  others,  which  increases  the  risk,  or  which  it  would  have 
been  necessary  to  state  had  it  existed  at  the  time  the  application 

1  1  Allen,  308. 
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was  made,  the  policy  thereon  shall  be  void,  unless  written  notice 
thereof  shall  be  given  the  directors,  their  written  consent  signed 
by  the  secretary  obtained,  and  an  additional  premium  and  de- 
posit paid." 

The  iprovisions  and  covenants  as  to  the  answers  in  the  applica- 
tion to  all  matters  inquired  for  were  substantially  the  same  as 
in  the  case  of  Tebbetts  v.  Hamilton  Muttud  Insurance  Co.  1  Allen, 
305;^  and  the  rights  of  the  parties  respecting  them  are  therefore 
the  same. 

The  instructions  given  by  the  court  upon  this  point  were,  that 
"  if  any  additions  or  alterations  have  been  made  by  the  plaintiffs 
or  others  in  the  property  insured,  or  in  the  mode  of  using  it, 
which  did  not  increase  or  change  the  risk  in  any  manner,  and 
which  would  not  have  been  necessary  to  be  stated,  in  order  to  a 
full  understanding  of  the  risk  at  the  time  of  the  application,  and 
such  alterations  or  additions  in  no  way  affected  the  risk,  such  al- 
terations or  additions  would  not  avoid  the  policy." 

We  are  of  opinion  that  these  instructions  appended  to  the  pro- 
vision in  the  by-law  a  qualification  which  essentially  varied  its 
meaning.  The  by-law  does  not  use  the  phrase,  "  which  it  would 
have  been  necessary  to  state,  had  it  existed  at  the  time  the  ap- 
plication was  made,"  with  the  limitation,  "  in  order  to  a  full  un- 
derstanding of  the  risk ; "  but  uses  it  without  any  limitation 
whatever.  Whether  the  alteration  increases  the  risk,  or  whether 
it  comes  within  the  scope  of  the  questions  asked  by  the  company, 
although  not,  in  the  judgment  of  others,  material  to  that  risk,  it 
is  to  be  communicated,  or  the  policy  becomes  void. 

The  defendants  had  the  right  to  reserve  to  themselves  the 
power  to  decide  upon  what  statement  of  facts  the  contract  should 
be  made ;  and  to  determine  for  themselves  what  facts  it  was  im- 
portant to  them  to  know.  This  right  they  had  carefully  guarded 
by  other  provisions  in  the  policy.  They  required  certain  facts 
to  be  fully  and  exactly  stated,  in  answer  to  specific  interroga- 
tories, and  without  regard  to  the  materiality  of  the  facts,  as  a 
condition  of  the  validity  of  the  contract.  By  language  clear  and 
unmistakable,  and  precisely  adapted  to  accomplish  their  purpose, 
they  extended  the  same  rule  to  the  case  of  alterations  made  after 
the  policy  had  issued.  They  reserved  the  right  to  cancel  the 
policy  when  it  should  be  considered  injurious  to  the  company. 

1  Ante,  p.  534. 
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They  chose  to  retain  the  power  of  exercising  their  own  judgment 
upon  the  expediency  of  terminating  the  risk,  upon  a  view  of  ieuitB 
of  the  same  kind  as  those  which  they  required  to  be  made  known 
to  them  before  the  risk  was  first  assumed.  The  plainti&  cove- 
nanted that  this  information  should  be  furnished,  or  that  the 
policy  should  become  void.  The  alterations  were  made;  a  baild- 
ing  of  different  height  and  dimensions  from  that  stated  in  the 
application  was  erected ;  if  such  a  building  had  existed  at  the 
date  of  the  application  it  would  have  been  necessary  to  disclose 
it,  in  order  to  answer  the  interrogatories  fully  or  properly ;  ajid 
the  information  was  not  given.  The  law  will  not  allow  the 
opinion  of  witnesses,  or  of  the  jury,  to  have  the  effect  of  dis- 
pensing with  the  performance  of  the  express  terms  of  a  lawful 
contract.    The  policy  has  become  void. 

If  the  terms  on  which  the  defendants  are  willing  to  issue  pol- 
icies are  such  as  are  inconsistent  with  the  reasonable  security 
of  the  insured,  the  remedy  must  be  sought  from  the  l^slature, 
or  the  public  must  resort  to  companies  whose  rules  afford  a  better 
chance  of  protection.  Our  whole  authority  and  duty  is  to  in- 
terpret and  enforce  the  agreements  of  parties  and  not  to  make  or 
change  them.  JSIxceptiom  MustainecL 


Rodney  Edmands  vs.  Mutual  Sapbty  Fibb  Insubancb  CJo.* 

(Supreme  Court,  Massachusetts,  January  Term,  1861.) 
Mortgage, 

A  mortgage  is  a  material  alteradon  in  the  ownership  of  property  insured;  and,  onder  a 
by-law  of  an  insurance  company  which  provides  that  "  aU  aiienatiois  and  alterations  in 
the  ownership,  situation,  or  state  of  the  property  insured  by  this  company,  in  any  mate- 
rial particular,  shall  make  void  any  policy  covering  such  property,  unless  contented  t* 
or  approved  by  the  directors  in  writing  within  thirty  days,''  will  avoid  a  policy  issued 
''under  the  conditions  and  limitations  expressed  in  the  by-laws,"  unless  so  consented  to 
or  approved. 

Chapman,  J.  This  is  an  action  of  contract  on  a  policy  of 
insurance,  which  is  declared  on  its  face  to  be  issaed  under  the 
conditions  and  limitations  expressed  in  the  by-laws,"  which  are 
annexed  to  the  policy.  Article  11  of  the  by-laws  provides  that 
^^all  alienations  and  alterations  in  the  ownership,  situaticm,  or 
state  of  the  property  insured  by  this  company,  in  any  material 
particular,  shall  make  void  any  policy  covering  such  property, 
unless  consented  to  or  approved  by  the  directors  in  writing  within 

1  1  Allen,  811. 
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thirty  days.'*  It  appears  that  subsequently  to  the  making  of  the 
policy,  the  plaintiff  made  a  mortgage  of  the  property  to  one 
Wheeler ;  and  the  defendants  contend  that  this  mortgage  avoids 
the  policy. 

But  a  mortgage  is  held  not  to  be  an  alienation  of  the  property. 
Jackson  y.  Massachusetts  Ins.  Co,  23  Pick.  418 ;  Mice  y.  Tower ^ 
1  Gray,  426.  It  is  however  an  alteration  in  the  ownership.  It 
alters  it  from  a  legal  to  an  equitable  ownership.  It  introduces  a 
new  owner  to  the  extent  of  the  sum  secured  by  the  mortgage, 
and  to  the  same  extent  it  takes  away  the  direct  interest  of  the 
assured. 

But  to  bring  it  within  the  by-law  it  must  be  a  material  altera 
tion.  It  is  not  material  in  respect  to  the  lien  of  the  defendants, 
because  a  subsequent  mortgage  must  be  subject  to  the  lien.  But 
it  is  not  necessary  that  it  should  affect  the  lien  in  order  to  make 
it  material.  Davenport  v.  New  England  Ins*  Co.  6  Cush.  340  ;^ 
Packard  v.  Agawam  Ins.  Co.  2  Gray,  334.  In  the  case  first 
cited  the  court  remarked  as  follows :  "  But  irrespective  of  the 
lien,  whether  the  defendants  would  or  would  not  have  one,  the 
misrepresentation  was  clearly  a  material  misrepresentation.  It 
was  material  for  the  insurers  to  know  of  the  incumbrances,  in 
reference  to  the  responsibility  of  the  insured,  and  his  ability  to 
meet  his  engagements  to  the  company ;  it  was  material  to  know 
who  was  interested  in  or  had  any  title  to  the  estate  ;  but  more 
particularly  and  especially  was  it  material  for  the  defendants  to 
know  what  interest  the  plaintiff  himself  had  in  the  premises,  and 
whether  his  estate  was  incumbered  or  unincumbered."  These 
remarks  were  made  in  regard  to  a  mortgage  existing  at  the  time 
of  issuing  the  i)olicy,  but  not  stated  by  the  insured  in  his  appli- 
cation. They  have  the  same  force  in  regard  to  a  mortgage  made 
after  the  issuing  of  the  policy,  if  the  parties  made  their  contract 
in  reference  to  such  a  mortgage,  as  they  seem  to  have  done  here. 
They  had  a  right  to  treat  such  an  alteration  of  the  title  as  mate- 
rial, if  they  judged  it  to  be  so,  and  the  language  of  the  eleventh 
by-law  shows  that  they  did  thus  judge.  Unless  we  give  this 
construction  to  the  word  "alterations,"  it  has  no  force.  This 
construction  of  the  by-law  is  aided  to  some  extent  by  the  fact 
that  the  application  contains  inquiries  as  to  the  ownership  of  the 
property  and  incumbrances  upon  it;  and  on  the  back  of  the 

1  Ante,  vol.  3,  p.  129. 
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policy  there  is  a  blank  form  for  an  assignment  of  it  in  case  of  a 
mortgage,  and  also  a  form  for  the  assent  of  the  directors  to  such 
mortgage.  And  after  this  mortgage  was  made,  the  plaintiff  left 
the  policy  with  the  secretary  to  get  the  assent  of  the  directors, 
but  failed  to  obtain  it.  One  reason  of  the  failure  was,  that  the 
plaintiff  had  neglected  to  sign  the  assignment  of  the  policy.  It 
appears  therefore  that  the  parties  understood  the  by-law  as  the 
court  have  construed  it.  It  is  a  different  provision  from  any 
that  has  been  contained  in  any  other  policy  that  has  come  before 
the  court  for  interpretation.  JExeeptians  tniatained. 


Eben  W.  Lothbop  &  others  vs.  Gbbenfield  Stock  and 
Mutual  Fieb  Insubancb  Co.^ 

(Supreme  Court,  Massachusetts,  January  Term,  1861.) 

Neglect  to  pay  Assessment. 

A  policy  of  insurance  issued  by  a  mutoal  insurance  company,  onder  the  conditaoos  and 
limitations  expressed  in  the  by-laws  thereto  annexed,  one  of  which  provides  that  the 
policy  shall  become  void  "  if  the  assured  shall  neglect,  for  the  term  of  thirty  days,  to 
pay  his  premium  note,  or  any  assessment  thereon,  when  requested  to  do  so,  by  mail  or 
otherwise,''  is  rendered  void  by  the  neglect  of  the  assured  to  pay  the  amount  of  an  as- 
sessment upon  his  premium  note,  for  thirty  days  after  a  written  request  for  payment, 
prepaid,  duly  directed  and  deposited  by  the  company  in  the  post-office,  in  due  coarse  of 
mail,  would  reach  the  place  of  his  residence,  as  set  forth  in  the  policy,  whether  he  re- 
ceived such  request  or  not 

Contract  on  a  policy  of  insurance  upon  the  dwelling-houfle 
of  James  Simpson,  of  Roxbury,  issued  by  a  mutual  insurance 
company  "  under  the  conditions  and  limitations  expressed  in  the 
by-laws  "  annexed  to  it.  The  sixteenth  by-law  provided  that  the 
policy  should  become  void  for  various  causes,  the  last  of  which 
was,  If  the  assured  shall  neglect,  for  the  term  of  thirty  daya, 
to  pay  his  premium  note,  or  any  assessment  thereon,  when  re- 
quested to  do  so,  by  mail  or  otherwise."  The  policy  was  made 
payable  in  case  of  loss  to  the  Chelsea  Loan  Fund  Association,  of 
which  the  plaintiffs  were  trustees.  After  the  policy  was  issued, 
Simpson  went  to  Pittsburg,  Pennsylvania,  to  obtain  employment 
temporarily,  as  a  mechanic,  and  while  there,  assessments  to  the 
amount  of  $7.64  were  laid,  and  the  house  was  destroyed  by  fire. 
The  defendants  introduced  evidence  to  prove  that  they  deposited 
in  the  post-office  at  Greenfield,  about  four  months  before  the  loss, 
a  prepaid  notice  of  the  assessments  upon  the  premium  note,  widi 
a  request  for  the  payment  of  the  same,  addressed  to  the  assured, 

1  2  Allen,  82. 
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at  Roxbory  ;  and  the  plaintifis  introduced  evidence  to  show  that 
they  never  received  the  notice.  Allen,  C.  J.,  ruled  that  the  defend- 
ants must  prove  that  the  assured,  or  his  agent,  if  he  had  any,  re- 
ceived the  notice,  or  the  plaintiffs  would  be  entitled  to  recover. 
The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  defendants 
alleged  exceptions. 

BiGELOW,  C.  J.  The  trial  of  this  case  seems  to  have  pro- 
ceeded on  the  ground  that  the  validity  of  the  policy,  on  which 
the  plaintiff  seeks  to  recover,  depends  on  the  question,  whether, 
according  to  the  true  construction  of  the  last  clause  of  the  six- 
teenth article  of  the  by-laws,  it  appears,  by  the  facts  in  proof, 
that  the  plaintiff  has  neglected,  for  the  term  of  thirty  days,  to 
pay  assessments  upon  his  premium  note,  when  requested  to  do  .so 
by  mail.  If  he  has,  then  it  is  admitted  that,  by  the  express  terms 
of  the  contract,  the  policy  is  void. 

The  interpretation  of  this  clause  is  not  free  from  difficulty; 
but,  looking  at  the  manifest  purpose  for  which  it  was  inserted  in 
the  contract,  and  construing  it  in  the  light  furnished  by  analogous 
cases,  we  are  of  opinion  that  the  plaintiff  has  not  complied  with 
the  stipulation,  and  is  not  entitled  to  recover  on  the  policy. 
There  can  be  no  doubt  that  the  clause  was  intended  for  the  ben- 
efit of  the  insurers.  The  company  was  chartered  as  a  corporation 
designed  to  make  contracts  of  insurance  mainly  on  the  mutual 
principle.  It  necessarily  depended,  in  great  measure,  on  the 
prompt  and  punctual  payment  of  assessments  on  its  premium 
notes,  for  its  resources  to  pay  losses  and  other  claims  for  which  it 
might  be  held  liable.  It  was,  therefore,  important  to  adopt  some 
mode  by  which  notice  of  such  assessments  could  readily  be  given 
to  the  holders  of  policies,  and  their  immediate  payment  enforced. 
It  would  manifestly  be  attended  with  great  difficulty  and  embar- 
rassment, if  the  corporation  was  compelled  to  demand  payment 
of  the  signers  of  each  of  their  premium  notes  personally,  or,  in 
case  of  neglect  to  pay  on  demand,  to  resort  to  legal  process  to 
collect  such  assessments  which  might  be  laid  in  the  prosecution 
of  their  business.  The  cost  and  delay  of  making  collections  in 
the  ordinary  way  of  small  sums  from  many  persons,  scattered 
over  a  lai^e  extent  of  territory,  would  be  very  burdensome,  and 
render  the  income  of  the  corporation  uncertain  and  precarious. 
It  was,  doubtless,  to  obviate  these  difficulties  that  the  clause  of 
the  by-law  under  consideration  was  inserted.    Nor  was  it  an 
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unreasonable  stipulation.  The  chief  consideration  of  the  oon- 
tract  of  insurance  was  the  premium  note ;  and  the  assured  could 
not  reasonably  claim  the  benefit  of  his  policy,  unless  he  was 
willing  to  agree  to  some  mode  in  which  the  corporation  could 
claim  the  prompt  fulfilment  of  his  part  of  the  contract.  By  tiie 
stipulation  to  pay  on  a  demand  made  by  mail,  the  assured  agreed 
to  accept  the  risks  which  that  method  of  giving  notice  necessarily 
involved.  The  duty  of  the  corporation  was  performed  by  placing 
a  notice  in  the  post-office,  duly  directed  to  the  assured.  This 
was  all  that  could  be  done  by  them  in  fulfilling  their  part  of  the 
stipulation.  They  could  not  follow  the  letter  to  its  destination, 
nor  prove  that  it  was  actually  received  by  the  assured.  A  re- 
quest by  mail  is  a  familiar  phrase,  and  has  a  well  understood 
meaaing.  It  does  not  import  that  the  person  to  whom  it  is  ad- 
dressed shall  receive  it,  but  only  that  the  person  by  whom  it  is  to 
be  made  shall  deposit  in  the  post-office  a  written  request,  duly 
directed,  so  that,  in  the  usual  course  of  mail,  it  will  reach  its 
destination.  Shed  v.  Brett^  1  Pick.  401.  Such  was  the  inten- 
tion of  the  parties  in  the  present  case.  Any  other  constructicm 
of  the  contract  would  defeat  the  very  purpose  of  the  stipula- 
tion, because  it  would  render  it  more  difficult  for  the  corpora- 
tion to  prove  a  demand  by  mail  and  its  receipt  by  the  assured, 
than  it  would  to  show  a  personal  demand  on  him  for  the  assess- 
ment. 

In  support  of  this  reasonable  interpretation  of  this  clause  of 
the  policy,  we  have  the  analogy  of  cases  in  which  payment  of  a 
debt  is  established  by  proof  of  a  remittance  of  the  amount  by 
mail.  In  all  cases  where,  by  the  direction  or  agreement  of  a 
creditor,  money  is  sent  by  mail  in  discharge  of  a  debt,  proof  that 
a  letter,  containing  the  requisite  sum,  duly  sealed  and  directed, 
was  deposited  in  the  post-office,  is  sufficient  to  maintain  a  plea  of 
payment.  Warwicke  v.  Nbakei^  1  Peake  R.  67  ;  Hawkim  v. 
Butt,  lb.  186 ;  Kington  v.  Eingtouy  11  M.  &  W.  233.  These 
decisions  rest  on  the  principle  that  the  debtor  has  done  all  that 
was  in  his  power  to  perform  the  contract,  and  that  the  risk  of 
transmission  was  assumed  by  the  creditor.  We  are  unable  to  see 
that  the  same  principle  is  not  applicable  to  the  contract  which 
forms  the  subject  of  the  present  controversy.  The  defendants, 
whose  duty  it  was  to  make  the  request,  transmitted  it  in  the  man- 
ner stipulated  by  the  contract.    They  could  do  nothing  further. 
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They  did  not  agree  that  the  plaintiff  should  receive  their  letter. 
Nor  was  it  the  agreement  of  the  parties  that  the  request,  to  be 
binding  on  the  plaintiff,  should  be  received  by  him.  The  contin- 
gency of  the  failure  of  the  notice  to  reach  him  through  the  mail 
was  not  provided  for  by  the  contract,  and  cannot,  therefore,  be 
set  up  as  forming  a  valid  ground  on  which  to  defeat  its  express 
stipulations. 

The  evidence  stated  in  the  bill  of  exceptions  does  not  show 
that  the  assured  had  changed  his  domicil,  at  the  time  the  notice 
was  sent  to  him  by  mail  at  Roxbury,  It  proves  only  a  temporary 
absence,  of  which  the  defendants  had  no  notice.  But  if  it  were 
otherwise,  and  it  had  appeared  that  the  plaintiff  had  changed  his 
domicil,  we  do  not  think  the  duty  of  the  defendants  would  have 
been  changed.  The  stipulation  for  a  notice  to  the  assured  by 
mail  must  be  construed  with  reference  to  the  other  parts  of  the 
contract,  in  which  he  is  described  as  a  resident  of  Roxbury,  and 
is  an  agreement  to  give  such  notice  to  him  at  that  place.  He 
could  not  avoid  this  part  of  his  contract,  and  defeat  the  stipulated 
effect  of  the  request  by  mail,  by  changing  his  place  of  residence 
without  notice  to  them.  Until  such  notice,  the  defendants  per- 
formed their  part  of  the  contract  by  sending  notices  addressed  to 
him  at  the  place  in  which  he  was  described  as  residing  at  the 
time  the  policy  was  issued.  JSxceptions  sustained. 


BoNNEB  V8.  Home  Insurance  Co.^   (Supreme  Court,  Wis- 
consin, January  Term,  1861.)    ExaminaHan  under  OcUh. 

The  policy  in  suit  provided  that  the  insored  might  be  examined  on  oath  wfto  the  loss,  that 
he  should  answer  all  questions  put  to  him,  and  subscribe  his  statement;  and  the  sum 
should  not  be  payable  iintil  such  examination  had  been  made.  Held^  that  this  proyision' 
did  not  require  that  the  examination  should  be  completed  at  one  time,  but  that  it  might 
be  adjourned  by  the  company  for  a  reasonable  time,  and  then  be  proceeded  with.  And 
there  being  no  evidence- of  any  objection  by  the  assured  to  an  adjournment  for  two  or 
three  weeks,  it  will  be  presumed  that  he  consented  thereto. 

Equitable  Fire  Insubance  Co.  vs.  Quinn.*  (Queen's  Bench, 
Quebec,  March,  1861.)    Market  Value. 

An  insurance  company  is  liable  to  a  party  whose  stock  in  trade  is  insured  by  them,  for  the 
actual  market  value  of  such  stock  at  the  time  of  the  loss  by  fire ;  and  not  for  the  cost 
price  thereof,  or  the  sum  which  it  may  have  cost  the  party  insured  to  manufacture  such 
stock,  notwithstandmg  that  the  assured  had  not  insured  his  profits  upon  the  subject  in- 
lored. 

1  13  Wise.  677.  «  11  L.  Can.  R.  170. 
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Peobia  Mabinb  and  Fibb  Insubange  Co.,  appellant,  v$. 
Jambs  C.  Whitehill,  appellee.^  (Supreme  Courty  lUinois,  April 
Term,  1861.)  Partial  Loss, —  Waiver.  —  OarUigucus  Notary. — 
Limitation  Olatm. 

The  rule  is  well  settled  that  under  an  averment  of  a  total  loss  on  a  marine  policy  the  plain- 
tiff mav  recover  for  a  partial  loss.  The  same  rule  applied  to  fire  policies. 

If  an  insurance  company  put  their  refusal  to  pay  on  some  other  ground  than  that  of  a  de- 
fect in  the  preliminary  proofs,  and  suggest  no  defects  in  such  proofs,  their  silence  win  be 
held  a  waiver  of  the  defects. 

The  distance  of  a  few  feet  between  two  notaries  or  magistrates  required  to  certify  ts  to  the 
loss  will  not  be  regarded. 

The  common  limitation  clause  is  valid;  but  its  requirements  may  be  waived  by  the  conduct 
of  the  company,  as  where  by  fraud  or  by  holding  out  reasonable  hopes  of  an  adjustment, 
they  deter  the  assured  from  commencing  suit  See  Gooden  v.  Amotkeag  Fire  Im$.  Cb., 
ante,  vol.  8,  p.  1. 


Gbbat  Wbstbbn  Insubance  Co.,  plaintiff  in  error,  V9.  Nich- 
olas Staaden,  defeDdaDt  in  error.'  (Supreme  Court,  Illioois,  April 
Term,  1S61.)  *  Preliminary  Proofs.  —  Certijicate  of  Notary,  — 
SecfL 

Preliminary  proofs  having  been  received  by  the  defendants  below  and  retained  for  six 
weeks  without  objection,  keld^  a  waiver  of  a  defect  in  the  certificate  of  loss.  But  whers 
the  suit  is  brought  by  N.  S.  and  the  notary's  certificate  as  described  in  the  declaration  is 
to  C.  S.,  the  plaintiff  cannot  recover  without  an  averment  in  the  declaration  that  N.  S. 
and  C.  S.  are  the  same  person. 

SembUf  that  the  want  of  a  seal  to  the  notary's  certificate  would  be  cured  by  verdict. 


Skippeb  v8.  Gbant,  Chairman  of  Liverpool  and  London  Fire 
and  Life  Insurance  Co.*  (Common  Bench,  England,  May,  1S61.) 
Arbitration.  —  Salvage. 

The  plaintiff  had  effected  three  policies  on  goods,  —  one  for  £6,000  with  the  A.  Companr, 
another  for  £2,500  with  the  fi.  Company,  and  a  third  for  £9,500  with  the  C.  Compaoy.  A 
fire  having  happened,  the  plaintiff^s  claims  against  these  three  companies  were  referred 
to  arbitration.  The  agreement  of  reference  recited  that  the  plaintiff  had  claimed  to  hstt 
made  good  by  the  several  companies  parties  thereto,  or  some  of  them,  the  loss  ther^br 
sustained  to  the  chattels  and  things  insured,  so  far  as  the  said  loss  was  covered  by  the 
policies  or  any  of  them,  and  that  four  schedules,  severally  marked  A,  B,  G,  and  C  a,  con- 
tained the  particulars  of  all  the  chattels  and  things  alleged  by  the  plaintiff  to  have  been 
covered  by  the  said  policies  or  some  one  of  them,  and  to  have  been  destroyed  or  injortd 
by  the  fire.  It  further  recited  that  it  had  been  agreed  between  the  said  parties  thereto 
that  the  claim  of  the  plaintiff,  so  far  as  respected  the  chattels  and  things  particularised 
in  Schedule  A,  should  be  satisfied  by  means  of  the  payment  to  him  of  a  sum  of  £2,771 
19<.  5<f.,  such  sum  being  the  agreed  value  at  the  time  of  the  occurrence  of  the  fire  of  tlie 
last  mentioned  chattels  and  things,  as  the  plaintiff  did  thereby  admit."  It  further  it- 
cited  that  difficulties  had  arisen  respecting  the  settlement  of  the  said  claim  of  the  pUin- 
tiff  so  far  as  the  same  had  not  been  agreed  to  be  satisfied  as  aforesaid,  and  respecting  tlie 
adjustment  of  the  respective  liabilities  of  the  said  companies  as  between  or  among  tben- 
selves  to  the  total  loss  covered  by  the  said  policies.  It  then  proceeded  to  refer  it  to  tbs 
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arbitnton  *'to  award  and  determine  what  was  the  total  sum  of  money  which  ought  to 
be  paid  to  the  plaintiff  under  or  by  virtue  of  the  said  policies,  or  any  of  them,  in  respect 
of  loss  or  damage  occasioned  by  the  said  fire  to  or  in  the  said  chattels  or  things  partic- 
ularized as  aforesaid  in  schedules  B,  C,  and  C  a,  and  what  were  the  several  proportions 
in  which  such  total  sum,  and  also  the  said  sum  of  £2,771 19<.  5d.,  agreed  to  be  paid  as 
aforesaid,  ought  to  be  borne  and  paid  among  or  between  the  several  companies." 
The  arbitrators  by  their  award  found  that  £8,288  Os.  7d.  was  the  total  sum  of  money 
which  ought  to  be  paid  to  the  plaintiff  under  or  by  virtue  of  the  said  three  policies,  in 
respect  of  loss  or  damage  occasioned  by  the  fire  to  the  chattels  and  things  particularized 
m  schedules  B,  C,  and  C  a ;  and  they  directed  that  this  sum  of  £8,288  0«.  7d.,  and  the 
£2,771 19s.  bd.f  so  agreed  to  be  paid  to  the  plaintiff  in  satisfaction  of  his  claim  in  respect 
of  the  loss  or  damage  occasioned  by  the  fire  to  the  chattels  and  things  particularized  in 
schedule  A.,  — making  together  £11,000,  should  be  borae  and  paid  by  the  three  com* 
panics  in  certain  proportions.  They  then  found  that  the  loss  or  damage  sustained  ex- 
ceeded the  sums  insured,  and  that  the  whole  salvage  and  proceeds  of  the  salvage  of  and 
from  the  sud  fire  belonged  absolutely  to  the  plaintiff.  Eeldy  that,  in  awarding  that  the 
plaintiff  was  entitled  to  the  salvage,  — which  it  appeared  from  the  record  arose  solely 
from  the  goods  particularised  in  schedule  A,  —  the  arbitrators  had  exceeded  their  juris- 
diction. 


Keenan  vs.  Missoubi  State  Mutual  Insubancb  Co.^ 

(Supreme  Court,  Iowa,  June  Term,  1861.) 
Forfeiture.  —  Waiver.  —  Proofs  of  Loss. 

If,  with  full  knowledge  of  a  forfeiture,  an  insurance  company  collect  assessments  on  the 

premium  note  of  the  assured,  they  thereby  waive  the  forfeiture. 
Objections  to  the  preliminary  proofs  are  not  waived  by  mere  silence  on  the  part  of  the 

company. 

Pbocess  of  garnishment.  The  defendants  set  up  various  de- 
fences to  their  liability  to  the  debtor,  alleged  to  arise  upon  the 
policies  in  question. 

Weight,  J  The  following  instructions  were  asked  and 

^ven:  ^^In  mutual  insurance  companies  all  the  insured  are  mem- 
bers, and  all  the  members  are  insured.  If  the  policy  becomes  void, 
the  person  insured  is  no  longer  bound  on  his  premium  notes,  for 
any  losses  sustained  after  the  vacation  of  the  policy,  but  would 
be  bound  to  pay  all  losses  sustained  prior  to  the  invalidation  of 
the  policy.''  And  again :  If  assessments  for  losses  were  made 
on  the  premium  notes  of  the  Odd  Fellows'  Hall  Association,  and 
such  losses  occurred  after  the  building  insured  in  this  policy  was 
appropriated  for  a  purpose  and  occupancy  which  forfeited  the 
policy ;  if  you  find  from  the  evidence  that  there  was  any  such 
appropriation  and  forfeiture,  and  such  assessments  were  made 
and  collected  by  the  company  with  a  full  knowledge  of  the  for- 

'  12  Iowa,  126.  We  have  omitted  from    volve  nothing  but  general  principles  per- 
this  case  the  rulings  concerning  the  pow-    taining  to  agency, 
ers  of  the  company's  agent.   They  in- 
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feiture,  such  a  state  of  facts,  if  proved,  would  justify  you  in 
finding  that  such  forfeiture  had  been  waived." 

The  question  of  practical  importance  arises  on  the  last  instruc- 
tion. For  if  there  was  no  forfeiture,  then  the  liability  upon  the 
premium  note,  of  course,  continued.  If  there  was  a  forfeiture 
and  no  waiver,  then  the  general  principle,  which  governs  the 
liability  of  the  assured  after  the  policy  becomes  void,  is  not  ma- 
terial to  our  present  inquiry.  The  two  instructions,  however, 
were  given  in  the  same  connection,  and  will  be  thus  considered. 

Considered  as  an  equitable  question  it  would  seem  that  if  there 
was  a  forfeiture  to  the  extent  of  releasing  the  insurers  from  lia- 
bility on  the  policy,  the  insured  should  no  longer  be  held  on 
their  premium  notes.  The  burdens  and  benefits  should  go  to- 
gether. True,  the  rule  is,  that  one  party  cannot  by  his  own  act, 
in  violating  his  contract,  release  himself  from  liability.  If,  how- 
ever, the  parties  have  by  the  terms  of  their  agreement  fixed  the 
consequences  of  a  forfeiture  on  a  violation  of  it,  this  becomes  to 
them  the  law  of  their  contract,  and  by  it  they  are  to  be  governed. 
Thus,  if  it  is  stipulated  that  the  doing  of  an  act  shall  result  in 
putting  an  end  to  the  contract,  aside  from  the  question  of  dam- 
ages for  the  breach,  as  it  would  cease  to  have  effect  for  the  ben- 
efit of  one,  so  it  would  for  the  other.  The  person  claiming  the 
forfeiture,  and  insisting  upon  his  non-liability  as  a  consequence 
thereof,  should  not  be  allowed  to  claim  benefits  under  it  as  a  con- 
tinuing and  subsisting  contract. 

The  consequences  provided  for  the  appropriation  of  the  prem- 
ises to  uses  hazardous  or  extra  hazardous,  during  the  continuance 
of  the  policy,  as  fixed  by  the  conditions  annexed,  are  that  the 
policy  shall  cease  to  be  of  effect  so  long  as  the  same  shall  be  so 
used."  The  language  used  is  not  that  this  policy  shall  thene^ 
forth  be  void  and  of  no  effect,"  as  in  Smith  v.  Saratoga  Im.  Co. 
3  Hill,  508,^  but  only  so  long  as  the  building  is  so  used.  When 
the  hazardous  trade  or  occupation  ceased,  therefore,  the  policy 
had  its  original  force,  and  this  without  any  act  on  the  part  of  the 
company.  If  the  effect  of  the  condition  or  forfeiture  had  be^ 
to  render  the  policy  absolutely  void  and  of  no  effect,  then  accord- 
ing to  the  case  in  3  Hill,  supra,  this  would  have  made  it  a  dead 
body,  to  which  nothing  short  of  a  new  creation  could  have  im- 
parted vitality.  And  yet  that  case  even  is  not  sustained  by  the 
authorities. 


Forfeiture.  —  Waiver.  —  Proofs  of  Loss. 


1  Ante,  Tol.  2,  p.  94. 
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It  being  then  possible  to  reviye  the  policy,  notwithstanding 
such  use,  without  any  act  of  the  company,  why  may  not  this  use 
be  recognized  and  the  forfeiture  therefrom  be  waived  by  the  com- 
pany ?  And  if  an  act  has  been  done  by  the  company  with  full 
knowledge  of  the  forfeiture,  which  is  utterly  inconsistent  with  the 
hypothesis  that  they  relied  upon  the  breach  alleged,  and  which 
act  would  naturally  and  justly  influence  the  conduct  of  the  other 
party,  would  it  not  be  unconscionable  and  grossly  inequitable  to 
permit  them  now  to  insist  upon  a  different  position  ?  Having 
voluntarily  assumed  their  ground,  there  is  no  reason  why  they 
should  not  be  held  to  it.  Thus,  if  with  full  knowledge  of  the 
forfeiture  they  nevertheless  collected  assessments  for  losses  occur- 
ring after,  they  ought  not,  in  good  conscience  and  honest  deal- 
ing," [to]  be  permitted  to  gainsay  the  admission  implied  from  the 
act.  At  least,  would  a  jury  be  justified  in  concluding  from  such 
assessment  and  collection  that  the  forfeiture  had  been  waived  ? 

The  case  of  Frost  v.  Saratoga  Ins.  Co.  5  Denio,  154,^  is  in 
point,  and  fully  sustains  these  instructions.  That  of  Smith  y. 
Same^  3  Hill,  508,^  really  recognizes  no  different  rule.  And  see 
12  Verm. 

As  already  stated,  another  part  of  the  defence  related  to  the 
failure  of  the  association  to  render  a  particular  account  of  the 
loss  as  required  by  the  conditions  of  insurance  "  annexed  to  the 
policy.  It  is  not  claimed  that  this  condition  was  strictly  com- 
plied with,  but  that  something  was  done,  and  that  a  fuU  com- 
pliance was  waived  by  the  insurance  company.  And  upon  this 
subject  the  court  instructed :  1st.  "  While  it  is  one  of  the  condi- 
tions of  the  policy,  that  in  case  of  loss  or  damage  by  fire  the 
assured  shall,  as  soon  thereafter  as  possible,  deliver  a  particular 
account  and  notice  of  the  loss,  verified  by  the  oath  or  affirmation, 
this  must  be  done  before  the  insurance  company  is  liable ;  but  a 
mere  &ilure  to  verify  such  account  or  notice,  when  the  same  is 
received  in  silence  by  the  company,  without  objection  or  notice 
of  the  want  of  the  affidavit  on  the  part  of  the  company,  and 
when  no  request  is  made  for  further  particulars,  the  jury  would 
be  justified  in  finding  that  the  company  had  waived  such  require- 
ment." 2d.  (After  reciting  the  conditions  of  the  policy  as  to 
notice  and  proof  of  loss  as  before)  it  is  said:  "This  must  be 
complied  with  before  the  insurance  company  is  liable  on  the  pol- 
icy, and  mere  silence  on  the  part  of  the  company  is  not  a  waiver 

^  AnU,  vol  2,  p.  617.  lb.  p.  94. 
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of  such  proof  of  Iobs."  8d.  The  following  instruction  was  re- 
fused :  "  Mere  failure  on  the  part  of  the  company  to  notify  tJie 
insured  that  the  notice  of  preliminary  proof  was  insuffident, 
would  not  amount  to  a  waiver." 

'It  is  not  denied  that  the  making  of  this  preliminary  proof  was 
necessary  to  entitle  plaintiffs  to  recover.  Ordinarily  the  com- 
pliance with  such  condition  is  a  condition  precedent,  and  its  per- 
formance must  be  alleged  and  proved.  2  Greenl.  §  406.  This, 
like  any  other  condition,  may  be  waived,  however,  and  the  com- 
pany be  liable.  Columbia  Insurance  Co.  v.  Latoreneey  2  Pet.  53.^ 
What  amounts  to  a  waiver,  or  whether  there  has  been  a  waiver 
in  the  particular  case,  is  the  question  of  difficulty,  and  that  which 
has  given  rise  to  much  discussion  in  elementary  works,  and  in 
the  reported  cases.  Without  entering  into  this  discussion,  we 
unite  in  the  opinion,  that  the  second  instruction  above  quoted 
was  correct,  and  that  the  first  was  erroneous.  Mere  silence,  we 
do  not  think,  can  be  construed  into  a  waiver  of  the  proof  required. 
Silence,  with  something  more,  may  be  sufficient;  that  is,  the 
jury  might  be  justified  from  silence,  and  something  else,  in  infer- 
ring a  waiver,  but  not  from  silence  alone.^  And  by  something  else, 
we  mean  more  than  the  doing,  or  not  doing,  of  those  things, 
which  after  all  amoimt  to  mere  silence.  To  instruct  that  mere 
silence  is  not  sufficient,  and  at  the  same  time  hold  that  the  fail- 
ure to  do  something,  which  failure  is  nothing  more  than  silence, 
will  be  sufficient,  would  at  least  tend  to  mislead  and  confuse  the 
jury.  If  A  makes  no  objection  to  the  sufficiency  of  a  written 
instrument  handed  him,  and  makes  no  request  for  further  par- 
ticulars, he  is  after  all,  practically  and  in  legal  contemplation, 
only  silent,  and  if  silence  would  not  estop  him,  neither  would  the 
omission  to  object  and  demand  further  particulars.  Of  course,  if 
the  law  made  it  incumbent  on  him  to  object  or  demand  more, 
and  for  his  failure  to  do  so  made  him  liable,  the  case  would  be 
different.  Or,  if  it  appeared  that  with  his  silence  he  so  acted  as 
to  induce  the  opposite  party  to  believe  that  he  accepted  the  in- 
strument, and  thus  led  him  to  conclude  that  there  was  a  waiver, 
though  none  was  intended,  he  might  be  bound.  Where,  how- 
ever, the  contract  of  the  parties  and  the  law  require  that  a  con- 
dition precedent  shall  be  performed,  if  it  is  attempted,  but  not 
performed,  the  failure  of  the  party  to  request  more,  or  to  object 
to  the  sufficiency,  is  but  silence,  and  mere  silence  is  not  a  waiver. 

1  Ante,  ToL  1,  p.  264. 
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We  have  said  that  silence  and  something  more  might  be  suffi- 
cient. Thus,  if  after  the  notice  was  given,  being  defective,  the 
company,  by  its  agents  or  proper  officers,  proceeded  to  take 
charge  of  the  premises  with  the  view  of  self-protection,  or  if  the 
refusal  to  pay  was  put  upon  other  grounds,  at  the  time  of  giving 
the  notice,  than  defects  therein  —  these  and  many  other  acts 
might  justify  the  jury  in  concluding  that  there  was  a  waiver.  In 
the  case  from  2  Peters,  %upra^  however,  the  company,  after 
notioe*,  proceeded  to  examine  the  title  to  the  premises  to  ascertain 
if  the  assured  had  an  insurable  interest,  and  it  was  held  that  this 
did  not  amount  to  a  waiver.  That  case,  however,  turned  upon 
circumstances  peculiar  to  it,  and  really  has  not  much  application 
to  the  point  now  under  discussion.  The  same  case  was  again 
before  the  supreme  court  (10  Pet.  507),  but  as  to  this  question, 
it  was  disposed  of  on  another  ground. 

In  Schenck  v.  Insurance  Company^  4  Zab.  447,^  the  notice  waa 
insufficient,  and  the  company  examined  the  claim  and  refused  to 
pay  exclu9ively  on  another  ground.  This  was  held  to  amount  to 
a  waiver.  The  syllabus  in  Heath  ^  another  v.  Franklin  In- 
suranee  Company^  1  Cush.  257,  sustains  the  instruction  now 
under  consideration,  the  language  of  the  two  being  substantially 
the  same.  A  reference  to  the  opinion,  however,  shows  that  the 
company,  while  they  made  no  objection  to  the  notice,  put  their 
denial  upon  other  grounds,  and  this  was  held  a  waiver.  And  in 
JEtna  Insurance  Company  v.  Tyler^  16  Wend.  401*  (referred  to 
by  Dewey,  J.,  in  1  Cush.,  suprd)^  the  same  rule  is  recognized. 
Clark  V*  Netv  England  Company^  6  Cush.  342,*  and  Underhill 
V.  Agawam  Company^  lb.  440,  were  decided  upon  the  same 
ground,  the  insurers  having  declined,  after  defective  notice,  to 
pay  the  loss  for  other  reasons.  McMaster%  ^  another  v.  The 
Mvtual  Company^  25  Wend.  379,*  is  to  the  same  effect. 

Thus  it  will  be  found  that  something  more  than  mere  silence 
is  necessary  to  amount  to  a  waiver.  We  have  found  no  case  that 
goes  so  far  as  the  instruction  in  this  case,  and  do  not  think  it  can 
be  sustained  either  upon  principle  or  authority. 

The  instruction  numbered  above  as  third,  and  refused,  was 
properly  so,  upon  the  ground  that  it  refers  to  "  the  notice  of  pre- 
liminary proof,"  something 'which  could  not  properly,  and  did 
not,  figure  in  the  case.    There  may  be  some  mistake  in  the 

1  AnU,  ToL  3,  p.  712.  «  AnU,  vol.  2,  p.  634.  «  Ante,  vol  1,  p.  576. 

*  AnU,  ToL  3,  p.  131.  »  AnU,  vol.  2,  p.  54. 
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Insurable  Interest.  —  Hasband  and  Wife.  —  Misrepresentation.  —  Fractioe. 

record,  but  there  is  nothing  as  fax  as  we  can  see  in  the  policy  or 
conditions  annexed,  which  made  it  the  duty  of  the  assored  to 
give  notice  of  preliminary  proof ; "  nor  does  it  appear  that  any 
such  "  notice  "  was  attempted  to  be  given.  There  could,  there- 
fore, be  no  objection  to  that  which  was  not  given,  and  as  a  con- 
sequence no  waiver  &om  a  failure  to  thus  object. 


Qucere  as  to  the  correctness  of  the 
above  doctrine  concerning  waiver  of  de- 
fects in  the  proofs  of  loss.  The  ground 
of  the  doctrine  of  waiver,  we  apprehend, 
is,  that  by  the  failure  of  the  company  to 
object  when  the  proofs  are  furnished,  the 
insured  is  lulled  into  security,  upon  the 
veiy  natural  and  reasonable  supposition 


that  thej  are  sufficient.  The  oompanj 
know  at  once  whether  they  are  sufficient 
or  not;  and  to  allow  them  to  remaia 
silent  until  the  trial,  and  then  surprise 
the  assured  with  a  defence  which  be 
might  have  removed  had  they  acted 
honestly  by  him,  is  a  dear  fraud  upon 
him. 


Mutual  Fire  Insurance  Co.  vs.  William  Gbovb  Deale.^ 
(Court  of  Appeals,  Maryland,  June  Term,  1861.)  InwrabU  Mer- 
est, —  Husband  and  Wife.  —  Misrepresentation.  —  Practice, 

A  deed  of  real  estate  to  a  married  woman,  under  the  Act  of  1843,  ch.  298,  sec  1,  vests  her 
with  the  legal  estate  in  fee,  but  not  to  her  sole  and  separate  use:  in  such  property  the 
husband  still  retains  his  marital  rights,  and  such  interest  of  the  husband  is  an  insinaUe 
interest. 

In  an  ordinary  contract  of  insurance,  the  interest  of  a  husband  in  property  conveyed  to  his 
wife  would  be  covered  by  an  insurance  of  the  property  as  Am,  and  his  omission  to  state 
the  nature  and  extent  of  his  interest,  where  no  inquiry  is  made  on  the  subject,  will  not 
avoid  the  policy- 

But  in  the  case  of  a  mutual  insurance  company,  whose  charter,  to  which  the  insured  was 
bound  by  the  contract  of  insurance,  makes  all  premium  notes  liens  on  the  real  estate  of 
the  assured,  to  meet  losses,  the  title  of  the  assured  is  a  most  important  consideration  of 
the  contract,  and  a  material  misrepresentation  or  concealment,  in  regard  to  it,  will  render 
the  contract  void. 

A  mutual  insurance  company,  whose  charter  gave  it  "  full  power  and  authority  to  make 
insurance  on  any  kind  of  property,'*  may  insure  the  interest  which  a  husband  has  in 
property  conveyed  to  his  wife. 

Where  a  party,  in  his  application  for  insurance  in  a  mutual  insurance  company,  called  the 
property  *'his  property,*'  and  the  policy  refers  to  such  application,  this  does  not  con- 
stitute a  warranty  on  his  part,  that  he  held  the  fee  simple  thereto,  unincumbered,  a 
breach  of  which,  by  the  existence  of  the  legal  title  in  his  wife,  would  render  the  policy 
void. 

Whether  a  misrepresentation  or  concealment  by  the  assured,  in  a  mutual  insurance  poUcy, 
of  the  true  nature  and  extent  of  his  interest  in  the  property  insured,  will  avoid  tbe 
policy,  depends  upon  its  materiality  to  the  risk,  and  the  question  of  materiality  is  a  ques- 
tion of  fact  to  be  submitted  to  the  jury. 

In  the  case  of  a  mutual  insurance  company,  where  there  is  a  lien  created  on  tbe  property 
insured,  a  representation  or  concealment,  as  to  title,  may  be  material  to  the  risk,  whi^ 
would  not  be  so  in  an  ordinary  case,  but  its  materiality  is  a  question  for  the  jury,  and 
the  court  cannot  assume  it  as  a  matter  of  law. 

The  defendant  (the  company)  has  a  right  to  ask  for  a  specific  instruction,  directing  tte 
attention  of  the  jury  to  the  particular  fact  in  which  the  alleged  misrepresentation  or  con- 
cealment existed. 

1  18  Md.  36. 
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An  inaimoce  compaoj  is  not  chaii^ble  with  notice  at  the  Ume  of  inaarance,  of  the  state 
of  the  title  to  the  premises  insured,  as  disclosed  by  the  land  records,  so  as  to  prevent  its 
relying,  in  order  to  defeat  the  action  on  the  policy,  on  any  objection  to  the  title  of  the 
assured,  which  might  have  been  ascertained  by  an  inspeetion  of  such  records. 

Auwr^Mtt  is  the  proper  remedy  upon  a  contract,  not  under  seal,  for  additional  insurance 
indorsed  on  a  policy :  there  being  nothing  in  the  original  covenant  containing  it  in  force 
as  a  specialty,  and  binding  the  company,  by  subsequent  indorsements  of  additional  in- 
surance. * 


Wabneb  v8.  Pbobia  Mabinb  and  Fibb  Insubance  Co.^ 
(Supreme  Ck>urt,  Wisconsin,  June  Term,  1861.)  Other  Irmarance. 
—  Chctnge  of  Policy  hy  Agent.  —  Preliminary  Proof », 

The  policy  in  question  required  that  notice  of  other  insurance  should  be  indorsed  upon  the 
policy  or  otherwise  acicnowledged  by  the  company  in  writing.  After  an  agent  of  the 
company,  having  authority  to  receive  applications,  issue  policies,  and  receive  premiums, 
upon  being  applied  to  for  insurance  in  another  company  which  the  same  agent  repre- 
sented, wrote  in  the  policy  in  suit,  "  Other  insurance  pevmitted  without  notice  till  re- 
quired:"  HeJd^  that  he  would  be  considered  as  authorized  so  to  do.  Such  an  agent  may 
also,  after  the  delivery  of  the  policy  and  before  the  payment  of  the  premium,  correct  a 
misdescription  of  the  name  of  a  street  in  the  policy. 

The  production  of  suitable  proofs  Ktld  waived  by  a  failure  to  object  to  them  when  given. 


Hbbvby  et  al.^  assignees,  vs.  Mutual  Fibb  Insubance  Co.^ 
(Ck>mmon  Pleas,  Upper  Canada,  Trinity  Term,  1861.)  Change  of 
Occupation. 

The  premises  covered  by  a  policy  of  insurance  were,  when  insured,  used  as  a  store,  and 
were  after  insurance  used  as  a  printing-office,  without  notice  to  the  company  or  the  settle- 
ment and  payment  of  any  additional  premium  for  the  increased  risk,  contrary  to  a  con- 
dition indorsed  thereon :  Htld^  that  the  policy  was  vitiated. 


Phcenix  Insubance  Co.  vb.  Bolton  L.  Taylob.^  (Su- 
preme Court,  Minnesota,  July,  1861.)    Hazardous  Goods. 

The  written  portion  of  a  policy  of  insurance  described  the  property  insured  as  follows:  On 
a  stock  of  goods,  consisting  of  a  general  assortment  of  dry  goods,  groceries,  crockery, 
ooots  and  shoes,  cmd  such  goods  as  are  gtntraUy  kept  in  a  general  retail  store*''*  The 
policy  also  contained  printed  conditions  of  insurance,  and  it  was  thereby  stipulated  that 
if  the  premises  should  be  used  for  the  purpose  of  storing  therein  any  of  the  goods,  &c., 
denominated  hazardous,  extra  hazardous,  or  included  in  the  memorandum  of  special 
hazards,  except  in  the  policy  specially  provided  for,  or  afterwards  agreed  to  by  the 
company  in  writing,  the  policy  should  be  void.  The  poKcy  also  gave  printed  classes  of 
hazards,  arranged  under  the  heads  of  **Not  hazardous,"  Hazardous,*'  Extra  hazard- 
ous and  Memorandums  of  special  hazards,'*  among  which  latter  was  the  following  : 
Gunpowder,  phosphorus,  and  saltpetre  are  expressly  prohibited  from  being  deposited, 
stored,  or  kept  in  any  building  insured,  or  containing  any  goods,  &c.,  insured  by  this 
policy,  unless  by  special  consent  m  writing  on  the  policy.''  In  an  action  upon  the  policy 
it  was  proved  that  at  the  time  of  effecting  the  insurance,  the  insured  bad  among  his 
goods,  and  kept  in  his  store  for  sale,  a  small  amount  of  gunpowder,  about  twenty  pounds, 
and  that  gunpowder  is  an  article  that  is  ordinarily  and  usually  kept  in  a  general  retail 
store,  in  quantities  varying  from  ten  to  fifty  pounds.   Held,  That  keeping  an  article  in  a 
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store,  for  retail  purposes  is  not  doring  such  article  within  the  meaning  of  the  words  of 
the  policy.  That  the  written  portion  of  the  policy  should  control  the  printed  stipolatiooa 
and  conditions  when  there  is  any  want  of  harmony  between  them.  That  the  writtoi 
words  in  this  policy  are  broad  enough  to  include  any  articles  that  are  usually  dealt  in  by 
persons  keeping  a  general  retail  store,  and  all  such  articles  are  included  in  the  policy,  as 
if  each  was  enumerated  at  length. 
The  ninth  condition  of  a  policy  of  insurance  provided  that  the  insur^,  on  sustaining  lots 
by  fire,  was  to  give  notice  to  the  company,  or  its  agents,  make  oath  concerolng  the 
value  of  the  property  insured,  the  interest  of  the  insured,  and  other  particulars  naoally 
stipulated  for  in  such  policies.  A  certificate  was  to  be  furnished  signed  by  a  magistrate, 
commissioner  of  deeds,  or  notary  public,  of  the  good  faith,  &c.,  of  the  insured.  A  loss 
occurring,  the  local  agent  of  the  company  was  notified,  verbally,  immediately  after  the 
fire,  and  he  suggested  delay  until  the  arrival  of  the  adjusting  agent.  Shortly  after,  this 
agent  arrived,  and  made  an  examination  of  the  books  and  accounts  of  the  in«ired, 
expressed  himself  satisfied,  and  took  the  afiidavits  of  the  parties.  He  told  them  that  no 
more  was  required  of  them,  but  that  he  would  present  the  claim  to  the  company.  Th* 
company  afterwards  addressed  a  letter  to  the  local  agent,  in  which  they  place  their  re- 
fusal to  pay  the  claim  upon  the  sole  ground  that  gunpowder  was  kept  in  the  building, 
and  make  no  objection  to  the  suflldency  of  the  preliminary  proofs.  Beld,  that  by  these 
acts  the  company  waived  the  ninth  condition  of  the  policy. 


Asa  F.  Kdiball  et  aL^  plaintiffs  and  respondents,  v%.  HamH/- 
TON  Fire  Insurance  Co.^  (Superior  Court,  New  York  Ciiy, 
July,  1861.)   PreUminary  Proofs. 

While  the  silence  of  the  insurer  in  respect  of  any  defect  in  the  preliminary  proofs  b  a 
waiver  of  such  defects,  it  is  not  necessary  to  specify  the  same  in  particular.  It  is 
enough  that  the  insured  is  apprised  that  the  proofs  are  worthless  and  that  the  company 
should  resbt  payment. 

If  new  and  sufficient  proofs  be  afterwards  furnished,  the  insured  cannot  sue  within  the 
time  limited,  reckoning  from  the  production  of  the  defective  proofs,  but  must  reckon  froB 
the  time  when  the  correct  ones  were  furnished. 


Virgil  Draper  et  al.vs.  Charter  Oak  Fire  Insurance  Co.* 
(Supreme  Court,  Massachusetts,  October  Term,  1861.)  Estappd. 
—  Incumhrances, 

One  who  accepts  a  policy  of  insurance  in  which  it  is  expressly  provided  that  it  is  agreed 
and  declared  that  the  policy  is  made  and  accepted  upon  and  in  reference  to  the  applica- 
tion filed  in  the  office,  is  thereby  concluded  from  denying  that  the  application  is  his,  and 
cannot  set  up  that  it  was  made  by  an  agent  employed  by  him  to  procure  insurance  upoa 
his  property,  but  without  authority  to  bind  him  by  representations  in  the  appllcatiOT. 

A  denial  in  the  application  that  incumbrances  exist  upon  property  to  be  insured,  in  reply 
to  a  direct  inquiry  upon  that  subject,  when  in  fact  mortgages  thereon  do  exist,  and  are 
known  to  exist  by  the  applicant,  will  avoid  a  policy  issued  on  such  application,  by  a 
stock  insurance  company,  for  a  premium  fully  prepaid,  if  the  policy  states  upon  its  fact 
that  it  is  agreed  and  declared  that  it  is  made  and  accepted  upon  and  in  reference  to  the 
application,  and  to  terms  and  conditions  of  insurance  annexed,  one  of  which  provides 
that  such  application  shall  be  taken  and  deemed  to  be  a  part  of  the  policy,  and  a  war- 
ranty on  the  part  of  the  assured;  although  the  application  contains  also  a  provision,  at 
the  end  of  it,  that  the  applicant  covenants  that  "  the  foregoing  is  a  full,  just,  and  tne 
exposition  of  all  the  facts  and  circumstances  in  regard  to  the  condition,  situation,  value, 
and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  the  applicant,  and 
are  material  to  the  risk.'' 
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EzBA  Whttmabsh  v8.  Chabteb  Oak  Fibb  Insubance  Co.^ 
(Supreme  Coart,  Massachusetts,  October  Term,  1861.)  Hazardous 


A  policy  of  insurance  upon  a  building  occupied  as  a  provision  and  grocery  store,  which 
contains  a  stipulation  that,  in  case  the  premises  shall  be  used  for  the  purpose  of  keeping 
therein  any  of  the  articles  denominated  hazardous  or  extra  hazardous,  in  the  terms  and 
conditions  annexe-d  to  the  policy,  the  policy  shall  cease  and  bo  of  no  force  or  effect,  is 
rendered  void  by  keeping  therein  oil,  sulphur,  and  matches,  if  those  articles  are  enumer- 
ated in  a  table  of  hazards  annexed  to  the  policy  as  hazardous  and  extra  hazardous. 


John  W.  Abbott  vs.  Shawmut  Mutual  Fibe  Insubance 
Co.*  (Supreme  Court,  Massachusetts,  November  Term,  1861.) 
Misrepresentation, 

If  a  policy  of  insurance  issued  by  a  mutual  insurance  company  contains  a  provision  that 
it  is  upon  the  express  condition  that  the  application  upon  which  this  policy  is  founded 
shall  be  held  to  be  a  warranty  on  the  part  of  the  insured,  and  as  absolutely  a  part  of  this 
policy  and  of  the  contract  of  this  insurance  as  if  it  was  actually  written  in  and  incor- 
porated herewith  in  full,"  and  the  application  contains  a  clause  inserted  after  the  printed 
question  by  which  the  applicant  covenants  "  that  the  foregoing  is  a  full  and  correct  de- 
scription and  statement  of  all  the  facts  inquired  for  or  material,  in  reference  to  this  in- 
surance," "that the  above  statements  are  substantially  true,"  and  that  the  misrepre- 
sentation or  suppression  of  any  facts  inquired  for  or  material  shall  destroy  his  claim  for 
a  damage  or  loss,"  the  applicant  must  be  held  to  warrant  that  all  facts  inquired  for  are 
correctly  given,  whether  material  or  not;  and  a  policy  issued  to  the  Abbott  Worsted 
Co.,"  upon  an  application  signed  Abbott  Worsted  Co.,  J.  W.  A.,  Trees.,"  will  be  ren- 
dered invalid,  if  in  reply  to  a  question  in  the  application,  Whose  is  the  property  in- 
sured?" the  answer  is,  "Applicant's,"  when  in  fact  it  belonged  solely  to  J.  W.  A. : 
and  parol  proof  is  inadmissible  to  show  that  the  true  state  of  the  title  was  known  to  the 
agent  through  whom  the  insurance  was  effected,  if  the  policy  contains  a  provision  that 
every  such  agent  is  the  agent  of  the  applicant,  and  not  of  the  company. 

Such  policy  irill  also  be  rendered  invalid,  if  in  reply  to  a  question  in  the  application  call- 
ing for  the  amount  of  incumbrance  upon  the  property  and  a  full  and  accurate  statement 
of  the  true  title  and  interest,  the  answer  is  that  the  property  is  mortgaged  for  $6,600, 
when  it  is  in  fact  mortgaged  for  $6,684;  and  if  in  reply  to  the  question,  "  How  are  the 
several  stores  occupied?  state  fully,  giving  the  tenants,"  the  answer  is,  "See  plan," 
and  the  plan  referred  to  does  not  disclose  the  names  of  all  the  tenants. 


Cabteb  vs.  Humboldt  Fibe  Insubance  Co.'  (Supreme 
Court,  Iowa,  December  Term,  1861.)  Insurable  Interest,  —  Assign' 
tnent.  —  Limitation  Clause, 

A  legal  or  equitable  title  to  the  property  insured  is  not  necessary  to  constitute  an  insurable 
interest  Any  interest  is  insurable  when  the  injury  thereto  which  is  insured  against 
would  bring  upon  the  insured,  by  its  immediate  and  direct  effect,  a  pecuniary  loss. 

A  mechanic's  lien  constitutes  an  insurable  interest. 

A  policy  of  insurance  may  be  assigned  after  the  occurrence  of  the  loss  insured  against, 

without  the  consent  of  the  insurer. 
A  party  to  a  policy  of  insurance  may  agree  that  an  action  on  the  policy  shall  be  barred,  if 

not  commenced  within  a  specified  time. 
Bat  under  the  Code  of  1851,  such  an  agreement  should  be  pleaded  by  answer,  and  conld 

not  be  presented  by  demurrer. 


Articles, 
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Stout  vb.  City  Fibb  Insubancb  Co.* 

(Supreme  Court,  Iowa,  December  Term,  1861.) 

Mechante^  Lien.  —  Assignment.  —  Warrantff.  —  Affirmative  and  iVom- 
issory. — Limitation,  Clause. 

A  mechanic's  lien  is  insorable. 

A  policy  on  a  mechanic's  lien  may  be  assigned  without  making  an  actual  assignmeot  of 
the  original  indebtedness  which  was  the  basis  of  the  lien ;  nothing  to  the  contiarf 
pearing  in  the  policy. 

The  policy  recited  that  the  building  was  occupied  for  stores  below,  the  upper  portioB  te 
remain  unoccupied  during  the  continuance  of  the  policy."  J7«U,  that  the  former  pot 
of  the  statement  was  an  affirmative  and  the  latter  part  a  promissory  warranty. 

The  limitation  clause  held  valid. 

Where  the  value  of  the  interest  cannot  be  made  within  the  time  stipulated  by  reason  of  the 
nature  of  the  subject  matter  of  insurance,  the  requirement  of  such  a  statement  is  in- 
operative. 

Thb  case  is  stated  in  the  opinion. 

Baldwin,  J.  This  action  was  brought  by  the  plaintiff,  as  tiie 
assignee  of  a  policy  of  insurance  issued  to  William  Longhurst 
The  interest  of  the  insured  is  indicated  in  the  following  language: 

In  consideration  of  one  hundred  dollars  to  them  (meaning  the 
defendants)  paid  by  the  assured  hereafter  named,  the  receipt 
whereof  is  hereby  acknowledged,  do  insure  William  Longfauist 
(mortgagee),  Dubuque,  Iowa,  against  loss,''  &c.,  ^'to  the  amount 
of  five  thousand  dollars  in  Lawrence  Block,  in  the  city  of  Du- 
buque ; "  which  policy  was  assigned  to  plaintiff,  the  consent  ol 
the  company  being  signified  in  writing,  on  the  back  of  the  pd- 
icy.  The  policy  bears  date  October  18, 1867,  to  continue  one 
year,  against  loss  by  fire. 

The  petition  avers,  that  the  interest  of  said  Longhurst  in  said 
Lawrence  Block  was  a  mechanic's  lien,  and  that  the  term  mort- 
gagee "  was  intended  to  include  and  describe  a  mechanic's  lien, 
and  that  said  Longhurst  so  made  his  interest  known  to  the  de- 
fendant at  the  time  he  made  application  for  the  insurance,  and 
when  the  insurance  was  effected ;  and  that  it  was  by  mistake  cl 
the  agent  of  the  company  that  the  word  "  mortgagee  "  was  in- 
serted in  said  policy  ;  and  that  said  agent  at  the  time  the  policy 
was  executed  assured  Longhurst,  that  such  description  was  snfS- 
cient  to  indicate  the  nature  of  the  interest  held  by  him,  and 
which  he  desired  to  have  insured.  Upon  this  averment  of  inten- 
tion and  mistake,  issue  was  joined,  and  the  parties  stipulated  in 
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writing  that  any  evidence  to  correct  any  mistake  in  the  terms  of 
the  policy  sued  on  might  be  introduced  in  this  proceeding  which 
might  be  given  in  a  proper  chancery  proceeding  for  the  same 
purpose,  and  that  relief  should  be  granted  accordingly  under  the 
issue  thus  made. 

Here  there  was  an  issue  or  matter  of  fact,  upon  which  the  jury, 
imder  the  instructions  of  the  court,  could  properly  find.  Under 
this  issue  the  plaintiff  proposed  to  introduce  the  policy  above  re- 
ferred to  as  evidence ;  to  which  the  defendant  objected,  for  the 
reason  that  its  terms  showed  that  the  interest  of  a  mortgagee  " 
was  insured,  which  objection  was  overruled  by  the  court.  Nu- 
merous other  objections  having  the  same  object  in  view,  and 
tending  to  the  same  end,  were  disposed  of  in  the  same  manner. 
We  do  not  deem  it  necessary  to  examine  minutely  the  several 
objections  as  made  by  the  defendant.  We  can  see  no  good  rea- 
son why  the  policy  should  not  have  been  introduced,  with  any 
other  testimony  which  tended  to  prove  the  mistake  or  intention 
of  the  parties,  under  the  issue  and  stipulations  filed. 

It  is  claimed  by  the  defendant  that  if  the  mistake  which  is 
sought  to  be  reformed  and  corrected  is  one  of  law,  the  same 
cannot  be  reformed.  And  also,  that  if  there  was  a  mistake  be- 
tween the  parties,  it  was  one  of  law  purely,  and  that  the  parties 
thereto  must  abide  the  consequences.  This  no  doubt  is  the  com- 
mon law  doctrine,  and  if  the  Code  (§  2401)  did  not  control  this 
doctrine  to  some  extent,  we  should  perhaps,  examine  the  question 
more  minutely.  We  think,  however,  that  the  issue  in  this  case 
made  a  question  of  fact,  upon  which  the  jury  could  legitimately 
find,  and  as  both  the  insured  and  the  agent  who  issued  the  policy 
testified  that  the  applicant  desired  to  be  insured  against  loss  by 
fire,  upon  an  interest  which  he  held  as  a  mechanic's  lien,  and  that 
he  was  persuaded  by  the  company,  at  the  time  the  term  mort- 
gagee "  was  inserted  in  the  policy,  that  it  covered  that  interest, 
and  he  was  thereby  induced  to  accept  the  policy ;  and  as  both  the 
evidence  and  the  instruction  clearly  indicate  that  the  jury  did 
find  upon  this  issue,  we  are  not  disposed  to  disturb  that  finding. 
There  is  no  conflict  of  evidence  upon  this  point,  and  the  matter 
was  properly  submitted  to  the  jury,  under  this  issue. 

There  are  three  other  assignments,  upon  which  counsel  for  ap- 
pellant claim  a  reversal,  which  we  think  proper  to  consider,  the 
contract  being  treated  as  reformed,  and  a  mechanic's  lien  being 
insured. 
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I.  It  is  claimed  that  Longhurst  had  no  insurable  interest  in 
the  building,  and  that  if  he  had,  the  said  assignment  was  Yoid, 
the  original  indebtedness  of  David,  the  owner  of  the  building  in- 
sured, not  having  been  assigned. 

First.  Had  Longhurst  an  insurable  interest  in  the  property 
insured  ?  The  testimony  shows  that  Longhurst  had  done  work 
under  a  contract  with  the  owner  of  the  building  insured ;  lint 
the  building  was  consumed  by  fire,  on  the  21st  day  of  January, 
1858  ;  and  that  at  the  first  term  of  the  court  next  thereafter,  he 
prosecuted  his  suit  against  the  said  owner,  for  the  sum  of  $18,000, 
and  that  he  finally  obtained  judgment  for  the  sum  of  917,125, 
and  established  his  mechanic's  lien  upon  the  lots  upon  which  the 
insured  building  was  located.  The  judgment  thus  rendered  is 
the  highest  grade  of  evidence,  and  conclusive  until  reversed* 
We  can  come  to  no  other  conclusion,  taking  all  of  this  testimony, 
than  that  Longhurst  had  a  legitimate  interest  in  said  building. 
Then  if  legitimate,  is  it  not  a  subject  in  relation  to  which  parties 
may  contract  ?  And  if  so,  why  may  not  the  insurance  company 
contract  to  insure  that  interest  ?  The  policy  itself  shows  that  it 
is  the  ostensible  business  of  the  company  to  take  such  risks,  and 
if  the  subject  matter  of  the  contract  is  legitimate,  why  is  not  the 
interest  insurable  ? 

Second.  Can  this  policy  be  assigned  without  making  an  actual 
assignment  of  the  original  indebtedness  which  was  the  basis  of 
the  lien  ?  The  policy  contains  the  following  language :  "  And 
said  company  (meaning  defendant)  promise  to  make  good  unto 
the  said  assured,  his  executors,  administrators,  and  assigns,  all  sudi 
immediate  loss,"  &c.  And  in  the  fourth  clause  of  the  annexed 
conditions,  we  find  the  following:  "Policies  of  insurance  sub- 
scribed by  this  company  shall  not  be  assignable  without  the  con- 
sent of  the  company  indorsed  thereon.  In  case  of  assignment 
without  such  consent,  whether  of  the  whole  policy,  or  any  inte^ 
est  therein,  the  liability  of  the  company  in  virtue  of  such  policy 
shall  therefrom  cease."  We  think  this  language  clearly  indicates 
that  the  parties  themselves  have  controlled  this  matter  of  assign- 
ment, and  a  necessary  construction  shows  that  the  policy  may  be 
assigned,  if  the  company  first  give  their  consent  in  writing.  The 
testimony  clearly  shows  that  the  plaintiff,  as  assignee,  held  the 
policy  by  virtue  of  said  assignment,  and  as  collateral  security  for 
an  indebtedness  of  Longhurst  to  plaintiff.    The  indemnity  is  not 
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80  separated  from  the  original  indebtedness  of  Longhurst,  as  to 
render  it  void.  The  assignment  passes  with  it  all  the  necessary 
functions  to  carry  the  object  of  it  into  effect.  The  intention  of 
the  assigmnent  was  to  place  the  assignee  in  the  shoes  of  the  as- 
signor, so  far  as  to  recover  the  money  in  case  of  a  destruction  by 
fire  of  the  property  insured  —  a  mere  direction  that  the  money 
should  be  paid  to  plaintiff.  We  can  but  determine  that  the 
plaintiff  had  an  insurable  interest  in  the  property  insured,  and 
that  the  assignment  was  legitimate,  and  being  with  the  consent 
of  the  company,  and  for  a  proper  purpose,  it  did  Hot  render  the 
policy  void. 

n.  It  was  claimed  that  there  was  a  warranty  by  the  party  in- 
sured, that  the  occupation  of  the  property  insured,  or  the  busi- 
ness carried  on  in  the  same,  should  be  continued  as  it  was  when 
the  insurance  was  effected,  during  the  continuance  of  the  policy; 
and  that  the  business  not  being  so  continued,  there  was  a  breach 
of  the  warranty,  and  that  plaintiff  should  not  recover.  Was 
there  such  a  warranty  as  is  claimed  ?  The  language  of  the  pol- 
icy, which  the  defendant  claims,  in  law,  amounts  to  a  continuous 
warranty,  is  as  follows:  In  consideration  of  one  hundred  dol- 
lars to  them  (the  company)  in  hand  paid  by  the  assured,  the  re- 
ceipt .whereof  is  hereby  acknowledged,  do  insure  Wm.  Longhurst 
(mortgagee)  against  loss  or  damage  by  fire,  to  the  amount  of 
five  thousand  dollars,  on  the  five  story  brick  building,  and  the 
three  story  addition,  known  as  the  Lawrence  Block,  occupied  for 
stores  below,  the  upper  portion  to  remain  unoccupied,  during  the 
continuance  of  this  policy."  The  testimony  is  iiat  a  portion  of 
the  lower  story  of  the  building  was  occupied  for  a  dancing  acad- 
emy, in  the  month  of  December,  1857.  Defendant  claims  that 
the  language  in  the  policy,  "occupied  for  stores  below,"  is  in 
law  a  warranty  that  the  same  should  continue  to  be  thus  occu- 
pied, during  Uie  continuance  of  the  policy,  and  that  any  change 
in  the  use  of  the  rooms  below  was  a  breach  of  such  warranty, 
and  avoided  the  liability  of  the  company. 

We  will  inquire  first,  what  is  a  warranty  in  a  policy  of  insur- 
ftQce  against  loss  or  damage  by  fire  ?  And  the  facts  of  this  case 
will  necessarily  lead  us  to  inquire  as  to  the  different  kinds  of 
warranties,  whether  express,  promissory,  or  executory.  There 
nwy  be  several  warranties,  and  of  each  class,  in  one  policy.  "  The 
stipulations  in  policies  are  considered  express  warranties.  An 
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express  warranty  is  an  agreement  expressed  in  the  policy  whereby 
the  assured  stipulates  that  certain  facts  relating  to  the  risk  are 
or  shaU  be  true,  or  certain  acts  relating  to  the  same  subject  have 
been  or  shall  be  done.  It  is  not  requisite  that  the  circumstances 
or  act  warranted  should  be  material  to  the  risk."  6  Wend.  488, 
and  cases  cited.  There  may  be  affirmative  and  promissory  or 
executory  warranties.  See  Angell  on  Fire  Ins.  §  145,  and  cases 
cited. 

The  policy  in  this  case  contains  both  affirmative  and  executory 
warranties.  1st.  The  acceptance  of  the  policy  with  the  clause 
that  the  lower  story  of  the  building  insured  was,  at  the  time  the 
policy  was  effected,  occupied  for  stores,  was  an  affirmative  or  ex- 
press warranty  that  the  same  was  at  the  time  so  occupied.  And 
if  the  representation  was  false,  in  other  words,  if  the  lower  story 
was  not  then  so  occupied,  whether  material  to  the  risk  or  not, 
would  avoid  the  policy.  2d.  The  upper  portion  of  this  building 
insured,  as  set  forth  in  the  policy,  was  to  remain  unoccupied  dur- 
ing the  continuance  of  the  policy.  This  portion  is  promissory  or 
executory,  and  must  be  strictly  complied  with  on  the  part  of  the 
assured,  or  the  policy  will  be  avoided,  whether  material  to  the 
risk  or  not.  The  distinction  between  the  affirmative  or  express, 
and  promissory  or  executory  warranties  is  very  perceptible  in 
this  case.  The  former  represents  that  a  certain  fact  did  exist  at 
the  time  the  policy  was  effected ;  and  the  latter,  that  a  certain 
thing  should  exist  during  the  continuance  of  the  policy ;  both 
made  equally  material  by  the  parties  themselves,  and  ^uHi  fatal 
to  the  assured  if  false  or  not  executed.  Even  if  it  be  admitted 
in  this  case  as  claimed  by  defendant,  the  evidence  fails  to  show 
that  the  plaintiff  had  control  of  the  building  insured  ;  he  did  not 
stipulate  that  the  lower  story  of  the  building  should  continue  to 
be  occupied  for  any  particular  purpose  during  the  continuance  of 
the  policy.  There  is  nothing  of  that  kind  on  the  face  of  the  pol- 
icy, nor  is  there  anything  in  the  by-laws  or  conditions  annexed 
to  the  policy  preventing  a  change  of  business,  if  said  change  does 
not  add  materially  to  the  risk  taken.  The  policy  may  be  wholly 
avoided  by  the  using  of  the  building  insured  for  the  purposes  that 
are  specially  prohibited  in  the  by-laws  or  conditions  annexed  to 
the  policy,  classified  as  hazardous  or  extra  hazardous.  Or  it  may 
be  made  void  by  materially  increasing  the  risk  in  any  other  man- 
ner.  The  representation  in  the  policy  —  "  the  lower  story  oocn- 
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pied  as  stores  "  —  indicates  that  the  same  was  so  occupied  at  the 
time  the  insurance  was  effected,  and  is  not  a  continuous  warranty. 
See  O'Neil  v.  The  Buffalo  In%.  Co.  8  Com.  122.  K  not  continu- 
ous, no  breach  of  the  warranty  can  be  claimed. 

III.  It  is  claimed  that  the  plaintiff  ought  not  to  have  recov- 
ered in  the  court  below,  for  the  reason  that  he  was  concluded,  he 
not  having  brought  his  suit  within  twelve  months  after  the  loss, 
as  provided  in  a  by-law  or  condition  attached  to  the  policy.  The 
provision  thus  referred  to  reads  as  follows :  "  It  is  furthermore 
hereby  expressly  provided  that  no  suit  or  action  of  any  kind 
against  said  company  for  the  recovery  of  any  claim  upon,  under, 
or  by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of 
law  or  chancery,  unless  such  suit  or  action  shall  be  commenced 
within  the  term  of  twelve  months  next  after  the  loss  or  change 
shall  occur ;  and  in  case  any  suit  or  action  shall  be  commenced 
against  said  company  after  the  expiration  of  twelve  months  next 
after  such  loss  or  damage  shall  have  occurred,  the  lapse  of  time 
shall  be  taken  and  deemed  conclusive  evidence  against  the  valid- 
ity of  the  claim  thereby  attempted  to  be  enforced." 

We  are  brought  directly  to  the  inquiry,  whether  this  provision 
attached  to  the  policy  is  binding  in  ordinary  cases,  and  if  so,  are 
there  any  circumstances  that  make  it  inoperative  in  this  case  ? 

The  third  instruction  asked  by  plaintiff  and  given  by  the  court 
is  placed  upon  the  hypothesis,  that  such  a  stipulation  or  condition 
is  in  all  cases  invalid  and  void,  and  that  it  is  no  bar  to  an  action, 
although  it  may  have  been  commenced  after  the  twelve  months 
expired ;  that  it  contravenes  the  statute  of  Iowa,  and  although 
inserted  in  the  policy  or  in  the  conditions  annexed  thereto,  and 
made  a  part  of  the  contract,  it  is  of  no  force  whatever.  It  is 
admitted  by  counsel  in  their  argument  that  the  authorities  are 
somewhat  in  conflict  upon  this  subject.  After  an  examination  of 
those  cited  in  the  briefs,  so  far  as  we  have  been  able  to  refer  to 
them,  we  come  to  the  conclusion  that  where  there  are  no  qualify- 
ing circumstances  controlling  the  same,  the  weight  of  authority 
supports  the  validity  of  this  provision.  In  other  words,  that 
such  regulation  may  be  made  by  the  company,  and  when  ac- 
cepted by  the  assured,  in  ordinary  cases,  it  becomes  valid  and 
binding.  We  are  unable  to  see  why  the  contract  to  take  risks 
may  not  be  treated  as  any  other  contract  or  stipulations  mutually 

binding  upon  the  parties  thereto,  unless  it  is  tinctured  with 
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fraud,  is  against  the  policy  of  the  country,  or  in  some  manner 
contravenes  the  law.  Why  may  not  parties  to  a  contract  fix 
their  own  terms,  as  well  as  the  time  of  bringing  suit,  or  any 
other  ingredient  entering  therein?  It  is  a  matter  of  matual 
agreement  between  the  parties  themselves.  They  may  have  the 
benefit  of  the  statute  of  limitation,  unless  they  waive  it  and  fix 
their  own  limitation.  This  clause  in  the  contract  in  ordinary 
cases  may  be  the  inducement,  for  one  party  or  the  other,  to  enter 
into  it,  and  as  a  matter  of  right,  it  should  be  regarded  as  valid. 
We,  therefore,  do  find  that  the  court  below  ruled  erroneously 
upon  this  question,  both  in  giving  the  instructions  of  plaintiff, 
and  in  refusing  those  asked  by  defendant. 

But  while  it  is  true,  that  this  provision  should  in  ordinary  cases 
be  held  as  valid,  yet  a  contract  of  insurance  is  treated  like  any 
other  contract ;  and  the  same  rules  of  construction  must  govern 
it.  To  construe  this  policy,  we  must  take  our  stand-point  where 
the  parties  themselves  stood,  consider  each  and  all  of  its  parts, 
and  if  there  are  conflicts  in  the  different  provisions  of  the  policy, 
then  the  facts  and  circumstances  surrounding  the  transaction  must 
determine  how  the  parties  themselves  understood  it,  and  that  con- 
struction must  prevail.  The  point  once  settled,  that  the  interest 
insured  was  a  mechanic's  lien,  and  the  conditions  of  the  policy 
such,  that  the  assured  or  his  assignee  is  required,  before  the  com- 
mencement of  his  suit  on  the  policy,  to  prov^  to  the  company  iiie 
value  of  the  interest  that  lie  may  have  in  the  building  insured, 
and  if  this  cannot  be  done  in  the  ordinary  proceedings  in  courts, 
necessary  to  be  pursued,  or  if  such  proof  cannot  be  made  in  a 
legitimate  way  within  one  year  after  loss,  then  this  condition  re- 
quiring suit  to  be  commenced  within  one  year  is  rendered  inop- 
erative by  the  parties  themselves.  The  best  evidence,  indeed,  as 
we  regard  it,  the  only  legitimate  evidence,  to  prove  the  value  of 
the  interest  (which  proof  of  value  is  required,  by  the  conditions 
of  the  policy,  to  be  made  to  the  company  before  the  commence- 
ment of  the  suit),  is  the  established  lien  of  the  mechanic,  as  ad- 
judicated by  the  court  againjst  the  owner  of  the  building.  In 
this  case,  one  David  was  the  owner  of  the  building  insured,  and 
Longhurst  the  mechanic  and  contractor.  While  he  had  a  lien  for 
his  work,  and  the  material  furnished,  the  court  had  to  determine 
the  value  of  such  work  and  material.  The  mechanic  had  no 
more  right  to  place  a  value  upon  the  same,  than  he  for  whom  the 
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work  was  done.  The  lien  must  be  established  by  the  judgment 
of  the  court.  And  the  amount  of  such  lien  was  the  interest 
insured.  The  judgment,  as  before  stated,  is  the  best  and  only 
evidence  to  prove  that  value. 

The  insured  in  this  case  having  pursued  his  remedy  to  obtain 
said  judgment  with  diligence,  and  haying  made  his  proof  of  the 
loss,  and  the  value  of  the  interest  in  the  manner  necessary  to  be 
pursued  to  establish  such  proof,  and  having  then  pursued  his 
remedy  against  the  company  with  all  ordinary  diligence,  the  con- 
dition requiring  that  suit  should  be  brought  on  the  policy  within 
one  year  is  rendered  inoperative.  Any  other  conclusion  would 
do  violence  to  the  construction  given  to  the  instrument  by  the 
parties  themselves,  as  disclosed  by  the  contents  of  the  contract, 
taking  into  consideration  the  character  and  nature  of  the  interest 
insured,  and  the  conflicting  requirements  in  relation  to  the  same. 

Although  the  court  below  erred  in  giving  the  instruction  asked 
by  plaintiff  upon  the  question  of  limitation,  in  the  manner  that 
it  did  and  without  qualification,  yet  as  this  error  did  not  prejudice 
the  rights  of  the  defendant  under  the  view  we  take  of  the  case, 
the  judgment  will  not  for  this  error  be  reversed. 

There  are  other  questions  presented  by  counsel  for  appellant 
which  we  have  examined,  but  cannot  conclude  that  the  ruling  of 
the  court  below  was  erroneous.  Judgment  (iffirmed. 

Wright,  J.,  dissenting.  I  think  plaintiff^s  action  was  barred 
by  the  terms  of  the  policy.  So  holding,  I  dissent  from  the  fore- 
going ruling  upon  that  point.    The  case  should  be  reversed. 


-Etna  Insurance  Co.  vs.  William  Geubb.^  (Supreme 

Ck>urt,  Minnesota,  December,  1861.)    Warranty,  —  Representation. 

Where  it  is  sUpaUted  in  a  policy  of  insurmnce  against  fire,  that  the  same  is  made  and  ac- 
cepted in  reference  to  conditions  annexed,  wtiich  are  to  be  used  and  resorted  to  in  order 
to  explain  the  rights  and  obligations  of  the  parties,  and  one  of  the  conditions  is,  that  if 
the  policy  is  made  and  issued  upon  a  survey  and  description  of  the  property  insured, 
such  survey  and  description  shall  be  taken  and  deemed  to  be  a  part  and  portion  of  such 
policy  and  warranty  on  the  part  of  the  assured  :  Held^  that  a  written  application  signed 
by  the:  assured,  containing  a  survey  and  description  of  the  property,  was  a  warranty  of 
the  truth  of  such  survey  and  description,  and  not  a  mere  representation,  and  that  if  the 
survey  and  description  were  false,  no  recovery  could  be  had  upon  the  policy :  that  in  case 
of  vwrrantif  the  parties  stipulate  the  materiality  of  the  matter  warranted,  and  cut  off  all 
inquiry  concerning  it ;  —  it  must  be  true  or  there  is  no  contract ;  that  a  r^cMntation  may 
be  untrue  and  a  recovery  be  had  upon  the  policy  if  its  falsity  is  not  material  to  the  risk, 
which  is  always  open  to  inquiry.   But  where  the  application  contains  the  stipulation  that 

1  6  Minn.  82. 
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the  matters  stated  therein  are  a  "  just  and  true  exposition  of  all  facta  and  drcamstancea 
in  regard  to  the  condition,  situation,  and  value  of  the  property  to  be  insured,  m>  far  as  tk^ 
tame  art  known  to  the  (gtplicant  and  material  to  the  rUk^"  the  warranty  is  qualified,  and 
it  becomes  the  duty  of  the  company  to  show  the  materiality  of  any  variances  from  the 
facts  stated,  as  they  would  in  case  of  representation.  The  effect  and  extent  of  the  war^ 
ranty  must  in  all  cases  be  governed  by  the  manner  iii  which  the  facts  are  stated  in  the 
contract 


Gahaoan  vs.  Union  Mutual  Insurance  Co.^  (Supreme 
Court,  New  Hampshire,  December,  1861.)    Completion  of  ChntracL 

The  application,  premium  note,  and  policy,  the  latt^  signed,  and  the  others  not,  were 
placed  in  the  hands  of  the  plaintiff  a  few  weeks  after  their  date,  and  were  retained  by 
him,  without  signing  the  application  or  note,  or  paying  the  premium,  until  after  the  loaa. 
The  policy  having  declared  the  application  to  be  part  of  the  contract,  keldj  that  the 
plaintiff  could  not  receive  and  hold  the  policy  as  binding  upon  the  defendants  without 
recognizing  and  giving  effect  to  the  application. 


R.  W.  Dbsilver,  for  use,  v9.  State  Mutual  Insurance  Ca 

Same  vs.  Same.^    (Supreme  Court,  Pennsylvania,  Philadelphia, 

1861.)    Conditions  annexed.  —  Notice  of  Loss. 

Conditions  annexed  to  a  policy  of  insurance  have  the  same  effect  as  if  they  were  incorpor- 
ated in  the  policy. 

Under  a  condition  in  a  policy  requiring  that  all  persons  insured  and  sustaining  loss  by 
fire  shall  forthwith  give  notice  to  the  company,"  and  as  soon  thereafter  as  possible  "  de- 
liver a  particular  account  of  such  loss,  signed  with  their  own  bands  and  verified  by  oath 
or  affirmation,"  a  waiver  by  an  agent  of  the  company  of  notice  of  the  km  doea  not  in- 
clude a  waiver  of  the  particular  account  or  proof i  required  to  be  furnished. 


Simpson  vs.  The  Pennsylvania  Firb  Insubancb  Co.*  (Su- 
preme Court,  Pennsylvania,  Philadelphia,  1861.)  Other  Insurance. 
—  Waiver. 

Where  an  insurance  policy  provided  that  ^e  party  assured  should  with  reasonable  dili- 
gence give  notice  of  all  additional  insurances  made  in  his  behalf,  and  of  all  changes  that 
might  be  made  in  such  additional  insurances,  and  cause  the  same  to  be  indorsed  on  his 
policy,  and  stipulated  that  unless  such  notice  was  given  the  insured  would  not  be  enti- 
tled to  recover  in  case  of  loss,  it  was  held^  that  a  failure  on  the  part  of  the  insured  to 
perform  this  condition  was  a  bar  to  a  recoveiy  in  an  action  on  the  policy. 

Where  no  change  was  made  in  the  aggregate  of  the  sums  insured,  but  there  was  a  matanal 
alteration  in  the  amount  insured  upon  the  different  subjects,  notice  of  this  alteration  waa 
held  necessary  in  order  to  render  the  company  liable  under  a  policy  of  insurance  contain- 
ing such  a  stipulation. 

A  waiver  of  the  performance  of  a  condition  relative  to  notice  of  "  dumffet  made  in  addi- 
tional insurances,''  cannot  be  inferred  from  the  receipt  of  information  of  the  mere  fact 
of  an  additional  insurance,  where  there  was  no  intimation  whatever  given  of  any 
change. 

I  48  N.  H.  176.  «  38  Penn.  St.  130.  »  88  Penn.  St  250. 
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West  Branch  Insurance  Co.  vs.  Helpenstein.^  (Supreme 
Court,  Peimsjlvauia,  Sunbury,  1861.)  Change  of  Tide. — Notice 
of  Loss.  —  Assignment. 

The  law  of  the  relation  between  insurers  and  the  assured,  is  the  policy  of  insurance,  with 
all  its  clauses,  conditions,  and  stipulations,  by  which  their  mutual  rights  and  liabilities 
are  defined  and  measured. 

In  a  policy  obtained  by  a  merchant  upon  his  storehouse,  and  upon  his  stock  of  goods  therein, 
each  for  a  certain  sum,  there  was  a  condition  that  '*in  case  of  any  transfer,  partial  trans> 
fer,  or  change  of  title  in  the  property  insured,  such  insurance  shall  be  void  and  of  no 
effect,'*  &c  He  afterwards  sold  a  part  of  his  stock,  without  notice  to  or  with  the  consent 
of  the  company,  and  leased  the  lower  story  of  his  store  to  the  purchasers,  occupying  him- 
self the  second  story  and  the  cellar  with  the  balance  of  his  stock,  which  at  the  time  of  the 
fire  exceeded  in  value  the  insurance  obtained  on  his  goods.  Heid^  that  he  had  not  for- 
feited his  right  to  indemnity  by  failing  to  give  notice  of  the  partial  sale,  but  was  entitled 
to  recover  the  amount  of  his  insurance,  it  being  upon  merchandise,  which  is  to  be  used 
for  trafiic  and  commerce,  and  not  as  property  to  be  kept  unchanged. 

The  admission  under  lease  of  the  purchasers  of  part  of  the  stock,  to  the  joint  possession  of 
the  store  building,  was  not  a  breach  of  the  covenant;  for  the  condition  forbidding  the 
transfer  or  change  of  title  in  the  property  insured,  vrithout  the  assent  of  the  company, 
does  not  include  a  lease  which  changes  only  the  possession. 

Where  notice  of  the  loss  was  required  to  be  given  to  the  secretary  of  the  company  by  the 
assured,  in  writing,  a  vrritten  notice  to  the  secretary  from  the  local  agent,  upon  informa- 
tion conveyed  to  him  by  the  assured,  is  sufilcient. 

A  condition  that  notice  of  the  loss  be  given  to  the  company  forthwith,  requires  from  the 
assured  due  diligence  under  all  the  circumstances  of  the  case;  therefore,  notice  of  a  fire 
at  T.  on  Saturday,  given  verbally  to  the  local  agent  at  S.,  twelve  miles  distant,  and  by 
him  communicated  to  the  secretary  at  L.,  seventy  miles  distant,  within  five  days  after  the 
fire,  on  the  following  Wednesday,  is  a  substantial  compliance  with  the  requirement  of 
the  policy,  and  is  in  time. 

Where  the  company  had  been  notified  to  produce  upon  the  trial  the  letter  written  by  their 
local  agent  at  S.,  giving  information  of  the  fire,  and  had  refused,  it  was  competent  for 
the  plaintiff  to  prove  the  contents  of  the  Jetter  by  the  agent  himself. 

Where  the  assured,  four  years  after  the  loss  occurred,  had  made  an  assignment  for  the 
benefit  of  creditors,  it  was  not  an  error  in  the  court  below  to  reject  the  assignment,  when 
offered  in  evidence  by  the  defendant,  to  show  the  breach  of  a  condition  forbidding  the 
transfer  of  a  policy  or  a  claim  thereunder,  either  prior  or  subsequent  to  a  loss,  except  by 
the  consent  of  the  company;  for  after  a  right  of  action  for  a  loss  has  accrued,  no  con- 
dition in  the  policy  could  prevent  a  subsequent  assignment  of  the  claim.  The  legal  effect 
of  the  claim  cannot  be  limited  by  such  a  condition ;  the  right  to  receive  the  insurance  be- 
came a  cKo9e  in  action^  and  as  such  was  assignable,  and,  if  applicable,  the  condition  was 
null  and  void,  because  contrary  to  law. 


Lycoming  County  Insurance  Co.  vs.  Updegraff.^ 
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A  firm  took  out  a  policy  of  insurance  upon  merchandise  contained  in  a  **  new  frame  bam, 
wagon,  and  warerooro,"  situated  on  an  alley  and  occupied  for  a  warehouse,  and  subse- 
quently assigned  their  interest  in  the  policy  and  property  insured  to  others,  who  erected 
a  brick  addition  of  their  storeroom  (which  was  built  upon  the  front  of  the  lot,  on  the 
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rear  of  which  the  frame  bam  was  erected),  extending  it  back  to  the  alley,  and  requiring 
the  removal  of  part  of  the  bam :  afterwards,  the  new  boildlng,  and  the  remnant  of  the 
frame  bam,  with  their  contents,  were  destroyed  by  fire.  In  an  action  against  the  insozaDee 
company  for  the  insurance  upon  the  goods  in  the  remnant  of  the  bam  and  in  the  briek 
extension,  it  was  held,  that  no  recovery  could  be  had,  under  the  policy,  for  any  loos  of 
goods  in  the  new  brick  building  or  extension  of  storeroom,  and,  if  at  all,  only  for  tboee 
contained  in  the  remnant  of  the  frame  bara  and  wareroom  as  originally  erected  and  in- 
sured. 

Where  by  indorsement  on  the  policy  at  the  time  of  building  the  brick  extension  it  appealed 
that  the  insured  had  given  their  note  for  carpenter's  risk,  and  had  paid  five  pa*  cent, 
upon  it,  and  upon  the  foot  of  the  note  a  memorandum,  that  it  was  for  additional  risk  in 
extending  storeroom,  the  indorsement  and  memorandum  cannot  be  constraed  into  con- 
sent by  the  insurance  company  that  any  part  of  the  frame  bara  should  be  tom  down,  or 
into  any  engagement  to  insure  goods  in  the  extension  of  the  storeroom  ;  they  amooat  to 
consent  only  that  the  storeroom  on  the  front  of  the  lot  might  be  extended,  thus  increas 
ing  their  risk,  and  were  neither  consent  or  evidence  of  consent  that  the  frame  bara  might 
be  extended,  or  that  a  part  of  it  might  be  taken  away. 

By  a  condition  in  the  policy,  the  insured  were  bound,  in  case  of  loss  by  fire,  to  forthwith 
give  notice  to  the  secretary,  and  within  thirty  days  after  loss  to  deliver  to  the  secre- 
tary a  particular  account  of  such  loss  or  damage.  An  account  was  sent  by  mail  to  the 
secretary,  setting  out  the  names  of  the  partners,  the  number  of  their  policy  and  amount 
insured  therein,  the-  value  of  their  stock  in  the  store  as  estimated  from  their  books,  and 
reciting  insurances  in  two  companies  (the  store  in  front  and  its  brick  extension  having 
been  insured  by  another  company),  giving  an  account  of  an  entire  undivided  loss,  and 
claiming  it  to  be  embraced  in  the  policies  of  the  two  companies,  but  without  stating  the 
amount  of  the  loss  or  damage  upon  the  policy  of  the  insurance  company  defendant,  nor 
that  the  loss  was  upon  goods  insured  under  that  policy,  nor  in  what  way  that  loss  was 
ascertained.  Heldf  that  the  account  sent  was  not  such  a  particular  account  of  the  kits 
and  damage  as  was  required  by  the  policy. 

Where  the  president  of  the  insurance  company  defendant,  when  examining  the  books  of 
the  plaintills  to  ascertain  the  loss  of  goods  in  the  store,  was  applied  to  by  them  for  instrae- 
tion  how  to  make  out  their  statement,  and  gave  a  memorandum  in  pencil,  witfaont  data 
or  signature,  of  what  it  should  contain,  neither  the  examination  of  the  books  nor  the 
memorandum  were  evidence  that  the  requirements  of  the  policy  in  relation  to  a  particalar 
account  of  the  loss  had  been  waived  by  the  company:  the  memorandum  given  to  pUin- 
tifb  by  which  to  make  out  their  statement  was,  in  effect,  a  demand  of  compliance  with 
the  terms  of  the  policy;  and  it  was  error  in  the  court  below  to  instract  the  jniy  that  the 
giving  of  the  memorandum  was  such  an  act  as  would  waive  the  requirements  of  the 
policy,  or  that  there  was  any  evidence  of  a  waiver  whatever. 

Ebbob  to  the  common  pleas  of  Lycoming  County.    This  was 
an  action  of  covenant  on  a  policy  of  insurance  brought  in  the 
common  pleas  to  August  term,  1858,  by  A.  Updegraff,  A.  A. 
Winegardner  and  William  Updegraff,  late  partners,  trading  as 
Updegraff,  Winegardner  &  Co.,  for  the  use  of  J.  H.  Fulmer  & 
Co.,  against  the  Lycoming  County  Mutual  Insurance  Company. 
The  material  facts  of  the  case  are  as  follows :  — 
The  company,  on  the  29th  October,  1853,  issued  a  policy  of 
insurance  to  Updegraff,  Winegardner  &  Co.,  insuring  $3,000  on 
stock  of  merchandise  as  described  in  their  application,"  viz.: 
"  For  merchandise  owned  and  occupied  by  said  A.  Upd^;raff, 
Winegardner  &  Co.,  and  the  contents  contained  in  the  said  bam, 
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wagcm,  and  warehouse,  owned  by  A.  A.  Winegardner,  situate  in 
the  borough  of  Williamsport,  Lycoming  County,  Pennsylvania, 
on  the  comer  of  Sugar  and  Tom  Alley,  valued  at  $3^,000.  For  a 
further  description  of  said  warehouse,  &c.,  see  application  of  A. 
A.  Winegardner  of  same  date  for  insurance  on  the  same." 

"  Contents  to  be  insured  as  follows  :  Sugar,  salt,  coffee,  iron, 
steel,  and  other  heavy  articles  of  merchandise,  wagons,  horses, 
&c.    A  good  well  of  water,  with  pump  in  yard." 

The  application  of  A.  A.  Winegardner,  merchant,  for  insur- 
ance, was  on  a  new  frame  bam,  wagon,  and  wareroom  owned 
by  said  Winegardner,  and  occupied  by  Updegraff,  Winegardner 
&  Co.,  for  warehouse,  &c.,  situate  in  the  borough  of  Williams- 
port,  Lycoming  County,  Pennsylvania,  on  the  comer  of  Tom  and 
Sugar  Alley,  front  on  Tom  Alley,  52  by  30  feet ;  back  part  on 
Sugar  Alley,  20  by  20  feet ;  adjoining  is  a  pigsty  and  hen-coop, 
10  by  10  feet ;  all  two  stories  high,  well  finished  and  in  good  re- 
pair —  valued  at  $650  ;  2  feet,  a  frame  wood-house  adjoining  the 
brick  candy  shop  manufactory ;  east  10  feet  is  the  new  frame  bam 
of  R.  Farris,  Esq. ;  south,  is  Tom  Alley;  west,  is  Sugar  Alley ;  a 
good  well  of  water,  with  pump  in  yard." 

On  the  29th  of  April,  1854,  Updegraff,  Winegardner  &  Co. 
assigned  their  interest  to  Ralph  Elliott  and  J.  H.  Fulmer.  March 
6, 1856,  Ralph  Elliott  transferred  his  interest  to  J.  H.  Fulmer, 
and  May  11,  1857,  J.  H,  Fulmer  transferred  to  J.  H.  Fulmer  & 
Co.,  the  plaintiffs  below. 

The  building  which  contained  the  insured  property  was  on  the 
rear  end  of  the  lot  facing  Tom  AUey,  and  was  used  and  occupied 
only  as  a  warehouse  and  wagon  shed. 

On  the  front  of  the  same  lot,  facing  Third  Street,  was  a  brick 
storeroom,  occupied  by  the  plaintiffs  for  the  sale  of  ordinary 
country  merchandise,  extending  back  towards  the  frame  "  bam, 
wagon,  and  warehouse,"  and  separated  from  it  by  vacant  or  un- 
occupied ground  for  a  distance  of  eighty-one  feet. 

On  the  general  merchandise  contained  in  this  storeroom,  Upde- 
graff, Winegardner  &  Co.,  the  24th  March,  1863,  effected  insur- 
ance for  one  year  in  the  Franklin  Fire  Insurance  Company,  of 
Philadelphia,  for  $10,000,  which  was  continued  and  transferred 
by  indorsements  to  the  present  plaintiffs. 

This  insurance  was  in  the  following  words :  On  "  merchandise, 
such  as  is  usually  kept  in  country  stores,  contained  in  a  three 
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story  brick  building  on  the  soutlieast  comer  of  Third  Street  and 
Sugar  Alley,  in  the  town  of  Williamsport,  Lycoming  County, 
Pennsylvania,  with  privilege  to  erect  a  brick  dwelling  on  the 
back  part  of  the  lot  adjoining  the  above  named  building  in  the 
rear." 

The  following  indorsement  was  made  on  this  policy  of  the 
Franklin  Company,  July  24,  1858 :  «  EUiott  &  Fulmer,  the  as- 
signees of  the  within  policy  of  insurance,  having  permission  to 
make  an  addition  to  the  building  in  which  the  goods  insured  are 
contained,  running  back  to  the  alley  for  81  feet  one  story  high,  and 
SO  feet  two  stories  high,  and  both  22  feet  wide,  making  the  total 
length  of  addition  111  feet ;  after  completion  no  goods  to  be  kept 
on  second  story.  This  addition  to  be  without  prejudice  to  the 
within  policy.  After  the  addition  above  mentioned,  all  the  goods 
on  the  second  story  to  be  at  the  risk  of  E^iott  &  Fulmer. 
"  By  direction  of  the  company,  &c., 

«  July  24th,  1866.  C.  W.  Scates,  Affeni.'' 

On  the  16th  July,  1866,  the  following  indorsement  was  made 
on  the  policy  of  the  Lycoming  Insurance  Company :  — 

"  This  is  to  certify,  that  the  insured  in  the  within  policy  have 
given  their  note  for  one  hundred  and  fifty  dollars  for  carpenter's 
risk  at  6  per  cent. ;  and  have  paid  on  tiie  same  97.60,  being  o 
per  cent  on  note. 

"  Survey,  60  cents — paid.  Robert  Pott, 

Agent  Lycoming  County  Mutual  Insurance  Conpany, 

"  WiUiamsport,  July  16th,  1866." 

The  note  referred  to  is  as  follows :  — 

"$160.  For  value  received  in  policy  No.  84,734,  whidi  ex- 
pires the  1st  day  of  October,  A.  D.  1868,  issued  by  the  Lycoming 
County  Mutual  Insurance  Company,  I  promise  to  pay  the  said 
company  or  their  treasurer,  for  the  time  being,  the  sum  of  one 
hundred  and  fifty  dollars,  in  such  portions  and  at  such  time  or 
times  as  the  directors  of  said  company  may,  agreeably  to  their 
act  of  incorporation,  require,  including  unpaid  assessments. 

**  Witness  our  hands,  at  Williamsport,  in  the  county  of  Ly- 
coming, the  6th  day  of  July,  1866. 

"  Additional  risk — improvements  in  e3Ltending  storeroom. 

"Elliott  &  Fulmer." 

In  July,  1866,  the  work  of  extending  the  storeroom  was  com- 
menced.  It  was  22  feet  wide,  and  covered  the  81  feet  of  vacai^ 
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ground  between  the  store  and  the  bam,  wagon,  and  ware- 
house," and  to  make  room  for  its  further  extension  to  the  alley, 
the  "  barn,  wagon,  or  warehouse  "  was  cut  down  and  entirely  re- 
moved for  a  width  of  22  feet,  and  an  entirely  new  brick  building 
erected  on  its  site,  constituting  an  extension  of  the  store  in  one 
continuous  room  22  by  111  feet,  without  any  partition  or  division 
whatever,  thus  throwing  the  whole  from  Third  Street  to  Tom 
Alley  into  one  open  storeroom  208  feet  long. 

Sixteen  feet  of  the  original  barn,  wagon,  and  warehouse  "  re- 
mained ;  making  a  room  16  by  30  feet,  in  which  was  stored  old 
barrels,  iron,  coal,  &c.,  the  whole  of  which  is  valued  at  $307.50. 

The  whole  balance  of  the  claim  of  $3,000  was  contained  in  the 
ne\vvbrick  extension  of  the  storeroom  erected  partly  on  the  place 
of  the  bam  removed. 

On  the  morning  of  April  7,  1868,  a  fire  broke  out  under  the 
office  in  the  new  building,  about  100  feet  from  the  alley  and 
about  70  feet  from  the  upper  line  of  the  bam,  wagon,  and  ware- 
house." 

The  day  after  the  fire,  James  Rankin,  the  President  of  the  Ly- 
coming Insurance  Company,  who  happened  to  be  in  town,  visited 
the  ruins.  A  few  days  after,  one  of  the  firm  brought  the  firm's 
books  to  the  hotel.  Mr.  Robinett,  an  agent  of  the  Franklin 
Fire  Insurance  Company,  received  them  with  Dr.  Rankin,  with  a 
view  to  ascertain  the  loss  of  goods  in  the  whole  store  of  Fulmer 
&  Co." 

It  did  not  appear  that  Dr.  Rankin  was  present  at  the  fire,  or 
made  any  examination  of  books  in  pursuance  of  any  notice  to 
the  company  or  in  any  official  capacity. 

The  13th  April,  1858,  the  following  statement  of  loss  was 
mailed,  addressed  to  James  Rankin,  President  of  the  Lycoming 
Company :  — 

"  Williamsport,  Pa.,  April  13th,  1858. 
"James  Rankin,  President  of  the  Lycoming  County  Mutual 
Pire  Ins.  Co. :  J.  H.  Fulmer  &  Co.,  of  Williamsport,  Pennsyl- 
vania, who  are  insured  in  the  above  named  company  by  policy 
No.  34,734,  to  the  amount  of  three  thousand  dollars  ($3,000)  on 
goods,  furnish  the  following  statement  to  the  said  company, 
which  is  as  particular  an  account  of  their  loss  and  damage  by 
the  fire  which  occurred  on  the  morning  of  the  7th  of  April,  inst., 
as  the  nature  of  the  case  will  admit  of  : 
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"  The  fire  was  first  discovered  between  three  or  four  o'clock  in 
the  morning,  near  the  centre  of  the  store.    We  are  entirely  un- 
able to  account  for  the  origin  of  the  fire.    The  firm  of  J.  H. 
Fulmer  &  Co.  consists  of  Jacob  H.  Fulmer,  C.  A.  Stancliffe, 
Joseph  H.  Wonderly,  and  Jacob  W.  Hyman.     The  stock  of 
goods  was  entirely  consumed.    The  value  of  our  stock  at  the 
time  of  the  fire,  as  ascertained  from  the  books,  which  were  ex- 
amined on  the  13th  instant  by  Dr.  Rankin,  for  the  Lycoming 
County  Mtitual  Fire  Insurance  Company,  and  by  Mr.  Robinett, 
for  the  Franklin  Fire  Insurance  Company  of  Philadelphia,  was 
$14,429.78.    This  sum  was  arrived  at  as  follows : 
"  Amount  of  inventory  in  January,  185^,  and  pur- 
chase from  January,  1858,  to  April  6th,  1858  .  $26,191.78 
Amount  of  sales  from  January,  1858,  to  April  6th, 
1858,  $13,671,  on  which  was  a  presumed  profit 
of  $1,662,  deducted  from  $13,671,  equals     .    .  $11,722.00 

$14,429.78 

"  The  only  insurance  on  our  stock  of  goods  were  three  thou- 
sand dollars  ($3,000)  in  the  Lycoming  County  Fire  Insurance 
Company,  as  above  stated,  by  policy  dated  the  29th  of  October, 
1853,  to  expire  on  the  1st  day  of  October,  1858,  and  ten  thou- 
sand dollars  insured  in  the  Franklin  Insurance  Company  of  Phil- 
adelphia, by  policy  No.  147,547,  dated  the  24th  of  March,  1853, 
and  renewed  on  the  23d  of  March,  1858,  to  expire  the  24th  of 
March,  1859." 

"  The  policies  were  both  taken  originally  in  the  name  of  Up- 
degraflE,  Winegardner  &  Co.,  and  by  various  assignments  regu- 
larly transferred  to  us. 

"  Sworn  to  by  "  J.  H.  Fxjlhbel 

"H.  Henperly. 
^ "  George  Agolb.*' 

The  following  paper  was  also  produced,  written  in  lead  pencil, 
without  date  and  without  signature,  proved  to  be  in  the  hand- 
writing of  James  Rankin  :  — 

"  State  amount  of  indebtedness,  and  on  what  policy ;  then 
state  in  what  way  the  amount  of  loss  is  arrived  at ;  state  who 
are  the  partners  ;  state  what  insurance  may  be  in  any  other  com- 
pany ;  state  whether  all  assessments  demanded  have  been  paid." 

The  company  defendant  claimed:  That  they  had  no  knowl- 
edge of,  and  never  assented  to  the  demolition  of  the  ^bam, 
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wagon,  or  warehouse,"  or  any  part  of  it,  and  that  their  policy 
did  not  cover  any  goods  contained  in  the  new  building,  which  was 
an  extension  of  the  storeroom ;  that  the  policy  was  vitiated  by 
an  unauthorized  destruction  of  the  greater  part  of  the  building 
in  which  the  goods  covered  by  the  insurance  were  contained,  and 
did  not,  therefore,  cover  even  the  $307.60  worth  of  coal,  iron, 
&c.,  remaining  in  the  barn  in  the  space  16  by  20  feet  not  re- 
moved ;  and  requested  the  court  to  charge  the  jury  :  — 

1.  That  the  policy,  under  which  the  plaintiffs'  claim,  covered 
only  such  merchandise  as  was  contained  in  a  "frame  bam, 
wagon,  and  warehouse  "  30  by  62  feet  on  Tom  or  Black  Horse 
Alley,  and  defendants  are  not  liable  for  the  loss  of  any  goods  not 
contained  in  such  building. 

2.  The  new  brick  building  was  not,  within  the  meaning  of  the 
policy,  an  addition  nor  alteration  of  the  frame  barn,  wagon,  and 
warehouse,  30  by  62  feet,  but  was,  in  contemplation  of  law,  es- 
sentially an  independent  structure  not  embraced  within  the  pol- 
icy, and  the  defendants  are  not  liable  for  the  loss  of  any  goods 
or  merchandise  which  it  contained. 

3.  The  plaintiffs  having,  without  the  consent  of  the  company, 
removed  22  feet  of  the  frame  barn,  wagon,  and  warehouse,  30 
by  52  feet,  on  Black  Horse  or  Tom  Alley,  and  having  erected  a 
new  brick  building  extending  from  the  rear  of  the  store  on 
Third  Street  to  said  alley,  and  covering  the  site  of  that  part  of 
the  frame  bam,  wagon,  and  warehouse  so  removed,  varied  the 
character  of  the  risk  insured ;  and  that  the  fire  having  orig- 
inated in  the  new  building  beyond  the  limits  of  the  frame  bam, 
wagon,  and  warehouse,  and  communicated  to  the  remaining  part 
of  the  said  frame  bam,  wagon,  and  warehouse,  through  and  by 
reason  of  the  said  new  building,  is  conclusive  upon  the  jury  that 
the  hazard  was  thereby  increased  and  the  plaintiffs  cannot  re- 
cover. 

4.  That  the  certificate  indorsed  on  the  policy  that  the  assured 
have  given  their  premium  note  for  $160  for  carpenter's  risk," 
taken  in  connection  with  the  said  note,  which  recites  that  it  was 
given  for  "  additional  risk  in  extending  storeroom,"  did  not  au- 
thorize the  removal  of  that  part  of  the  frame  barn,  wagon,  and 
warehouse,  30  by  62  feet,  which  was  removed ;  nor  the  erection 
in  place  thereof  of  the  new  brick  building  which  was  afterwards 
erected,  and  cannot  be  constmed  to  extend  the  liability  of  the 
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defendants  to  the  goods  or  merchandise  contained  in  said  brick 
building. 

5.  That  there  is  no  evidence  that  the  plaintiffs  after  the  fire 
forthwith  gave  notice  to  the  secretary  of  the  defendants  of  their 
loss,  as  required  by  the  conditions  of  the  policy,  and  that  there 
is  no  evidence  that  the  defendants  ever  waived  or  dispensed  with 
such  notice. 

6.  That  the  paper  dated  April  18,  1858,  directed  and  mailed 
to  .the  president  of  the  company,  was  not  such  a  particular  ac- 
count of  the  plaintiffs'  loss  as  was  required  by  the  policy,  and 
that  the  paper  in  the  handwriting  in  pencil  of  James  Rankm, 
neither  purports  to  be,  nor  was,  an  official  act  of  the  company, 
nor  was  said  Rankin  authorized  to  waive  the  requirement  of  the 
policy  in  relation  to  such  particular  account  of  loss  ;  and  the  said 
paper  of  13th  April,  1858,  is  not  in  accordance  with,  said  pen- 
cil memoranda. 

7.  That  the  paper  dated  April  13,  1858,  put  in  evidence  by 
the  plaintiffs,  admits  that  the  plaintiffs  had  additional  insurance 
on  the  merchandise  for  the  loss  of  which  they  now  claim,  and  as 
the  a^regate  insurances  are  greater  than  the  same  allowed  to  be 
insured  by  the  defendant's  policy,  the  plaintiffs  cannot  recover, 

8.  That  the  allowance  of  the  carpenter's  risk  to  Elliott  &  Pal- 
mer, indorsed  upon  the  policy  of  the  plaintiffs,  expired  upon  the 
Ixansfer  of  the  policy  to  J.  H.  Fulmer  &  Co. ;  and  there  being  no 
authority  to  the  latter  to  change  the  character  of  the  building  in 
which  the  merchandise  was  insured,  the  plaintiffs  cannot  recoyer 
as  the  merchandise  destroyed  was  not  in  the  building  insured. 

The  court,  after  stating  the  case,  charged  the  jury  as  follows :  — 
"  The  evidence  in  this  case  shows  that  a  fire  occurred  at  the 
time  already  stated,  which  consumed  the  buildings  then  occupied 
by  J.  H.  Fulmer  &  Co.,  for  merchandiBing,  and  their  stock  of 
goods,  with  the  exception  of  a  few  articles  that  were  saved.  The 
insurance  in  this  case  was  effected  on  property  estimated  at  $4,500, 
two  thirds  of  which'  sum  the  plaintiffs  seek  to  recover  in  this 
action. 

"  The  kind  of  property  insured  is  stated  in  the  application  and 
tlie  poli(^  of  insurance,  which  are  in  evidence.  The  insurance 
was  effected  at  a  time  when  the  property  insured  was  in  a  build- 
ing which  was  afterwards  removed,  and  another  substituted  in  its 
stead. 
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The  seyeral  grounds  of  defence  are  embodied  in  the  points 
presented  by  the  counsel  of  the  company  to  the  court,  which  we 
answer  as  follows :  — 

1.  The  defendants  are  not  to  be  allowed  for  the  loss  of  any 
goods  not  contained  in  the  building  described  in  the  application 
and  policy. 

2.  This  we  answer  in  our  answer  to  the  fourth  point. 

3.  If  the  plaintiffs,  without  the  consent  of  the  company,  re- 
moved 22  feet  of  the  frame,  wagcm,  and  warehouse,  30  by  52  feet, 
on  Black  Horse  or  Tom  Alley,  and  having  erected  a  new  brick 
building,  extending  from  the  rear  of  the  store,  on  Third  Street, 
to  said  alley,  and  covering  the  site  of  that  part  of  the  frame  bam, 
wagon,  and  warehouse,  so  removed,  did  vary  the  character  of  the 
risk  insured  ;  we  cannot  say  to  you  that  the  plaintiffs  did, 
without  the  consent  of  the  company,  remove  the  buildings  men- 
tioned in  this  point,  but  submit  it  to  you  as  a  question  of  fact, 
whether  the  fire  originated  in  the  new  building,  beyond  the  lim- 
its of  the  frame  barn,  wagon,  and  warehouse,  and  communicated 
to  the  remaining  part  of  the  said  wagon  and  warehouse  through 
and  by  reason  of  the  said  new  building,  and  whether  these  facts 
are  so,  and  whether,  thereby,  the  hazard  was  increased,  is  sub- 
mitted to  your  determination.  If  the  alterations  or  additions 
mentioned  in  this  point  were  made  without  the  knowledge  and 
consent  of  the  company,  and  the  hazard  was  thereby  increased, 
the  plaintiffs  cannot  recover. 

''4.  On  the  16th  of  July,  1855,  there  is  indorsed  on  the  policy  • 
a  certificate,  by  the  agent  of  the  company,  in  the  following  words  : 
'  This  is  to  certify,  that  the  insured  in  the  within  policy  have 
given  their  note  for  $150  for  carpenter's  risk,  at  5  per  cent.,  and 
have  paid  in  the  sum  of  $7.50,  being  5  per  cent,  on  the  note.'  The 
note  given  by  Elliott  &  Fulmer  at  the  same  time  has  these  words : 
^Additional  risk  for  improvement  in  extending  storeroom.'  The 
word  '  extending '  does  not,  in  the  opinion  of  the  court,  mean  the 
removal  or  destruction  of  a  building,  but  an  increase  in  size  of  the 
old  building,  and  cannot  be  construed  to  extend  the  liability  of 
the  company  to  the  goods  or  merchandise  contained  in  said  brick 
building.  The  court  having  given  you  the  meaning  of  the  word 
'extending,*  as  found  in  the  note  referred  to,  submit  to  you  to 
determine,  from  the  evidence,  whether  what  was  done  was  an  ex- 
tension of  this  storeroom,  or  removal  of  the  old  one  in  part,  and 
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was  in  the  contemplation  of  the  parties  at  that  time  ;  and 
whether  the  building  put  up  and  the  removal  of  parts  of  die 
building  were  or  were  not  done  by  permission  of  the  company. 

"6  and  6.  We  cannot  give  the  instruction  here  requested 
There  is  evidence  that  the  president  of  the  company  was  at  the 
scene  of  the  fire  soon -after  it  occurred,  and  made  an  examination 
of  the  plaintiffs'  books ;  that  a  paper,  a  statement,  dated  April 
13,  1858,  was  mailed  and  addressed  to  the  president  of  the  com- 
pany, through  the  post-office,  and  that  it  came  into  the  hands  of 
the  secretary,  was  before  the  board  of  directors,  and  was  in  the 
custody  of  the  secretary  as  an  office  paper.  This  paper  is  not 
such  a  particular  account  of  the  plaintiffs'  loss  as  was  required 
by  the  policy,  and  the  paper  in  the  handwriting  of  James  Rankin 
does  not  purport  to  be  an  official  act,  but  was  such  an  act  as 
would  waive  the  requirements  of  the  policy.  But  the  jury  most 
take  into  consideration  the  whole  evidence  bearing  on  these 
points.  The  court^are  of  opinion  that  the  president  might  waive 
the  notice  and  the  statement  required  by  lie  policy,  and  submit 
it  to  you  to  determine  whether  he  did  so  waive  it.  If  the  state- 
ment required  by  the  policy  was  not  waived  by  Dr.  Rankin,  hat 
was  required  by  him,  and  if  such  statement  was  not  furnished 
within  the  time  required,  plaintiffs  cannot  recover. 

In  the  memorandum  made  by  Mr.  B^ulmer,  at  the  request  of 
Dr.  Rankin,  the  indebtedness  is  set  out,  and  on  what  policy,  and 
the  way  the  amount  of  the  entire  loss  sustained  by  plaintifib  was 
'ascertained  is  set  out,  but  not  the  amount  of  indebtedness,  and  on 
what  policy,  and  it  is  not  stated  in  what  way  the  amount  of  loss 
which  is  claimed  from  the  company  is  arrived  at,  and  in  these 
particulars  it  is  not  in  accordance  with  the  pencil  memorandum. 

"  7.  The  paper  of  the  13th  April,  1858,  admits  that  the 
plaintiffs  have  insurance  on  merchandise,  or  on  their  stodk  cl 
goods,  to  the  amount  of  $3,000  in  the  Lycoming  County  In- 
surance Company,  and  $10,000  in  the  Franklin  Insurance  Com- 
pany, but  we  cannot  instruct  you  that  that  paper  admits  that 
the  plaintiffs  had  additional  insurance  on  the  merchandise,  for 
the  loss  of  which  they  now  claim,  and  that  as  the  a^r^ate  in- 
surances are  greater  than  the  sum  allowed  to  be  insured  by  the 
defendants'  policy,  the  plaintiffs  cannot  recover.  If  the  facts 
are  stated  in  this  point,  the  instruction  asked  would  be  given  if 
it  appeared  that  the  aggregate  insurance,  at  the  time  the  insor* 
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ances  were  effected,  were  greater  thaii  thid  sum  allowed  to  be 
insured. 

8.  The  carpenter's  risk  increased  is  indorsed  on  the  back  of 
the  policy,  July  16,  1856,  when  a  note  was  received.  This  was 
assigned  to  J.  H.  Fulmer,  Jilarch  6,  1856 ;  to  J.  H.  Fulmer  & 
Co.,  March  11, 1857 ;  and  to  J.  H.  Fulmer,  May  11, 1857.  On 
the  6th  of  March,  1866,  a  receipt  of  the  company  was  given  in 
evidence,  for  assessment  No.  12,  $21 ;  and  on  the  12th  May, 
1857,  a  receipt  for  assessment  No.  14,  $18,  and  additional, 
Mr.  Bowman  states  that  their  assessments  were  made  11th  May, 
1857,  and  that  that  assessment  was  due  by  J.  H.  Fulmer,  and 
would  not  be  an  assessment  made  on  the  assignment  of  May 
11.  Fulmer  &  Elliott  paid  the  carpenter's  risk,  $150,  and  when 
Fulmer  took  the  policy  he  gave  no  note  for  the  increased  risk. 
The  court  cannot  instruct  you,  under  the  evidence  in  the  cause, 
that  the  carpenter's  risk,  as  it  is  called,  expired  upon  the  trans- 
fer of  the  policy  to  J.  H.  Fulmer  &  Co.,  and  that  being  the 
opinion  of  the  court,  you  must  determine  whether  the  character 
of  the  building  in  which  the  merchandise  was  insured  was 
changed,  and,  if  it  was  changed,  whether  it  was  by  consent  or 
permission  of  the  company,  for  if  it  was,  plaintiffs  are  not  pre- 
vented for  this  reason  from  recovering.  But  if  no  authority  was 
given  to  change  the  Character  of  the  building,  the  company 
would  not  be  liable." 

Under  these  instructions,  there  was  a  verdict  and  judgment  in 
favor  of  plaintiffs  for  $2,544.21,  whereupon  the  defendants  sued 
out  this  writ,  and  assigned  for  error  the  following  matters, 
viz. :  — 

I.  (1.)  The  court  erred  in  submitting  to  the  jury  as  a 
question  of  &ct  whether  or  not  the  company  assented  to  the  re- 
moval of  the  twenty-two  feet,  &c.,  of  the  building  referred  to, 
and  the  substitution  of  the  new  buildings  in  its  place,  there 
being  no  evidence  whatever  to  show  that  the  company  did  con- 
sent to  any  such  change  of  the  premises  in  which  the  merchan- 
dise insured  was  contained,  or  to  a  removal  of  the  property  in- 
sured to  the  new  brick  store. 

(2.)  The  evidence  in  the  cause,  which  was  not  disputed,  hav- 
ing estabUshed  the  fact  that  the  fire  originated  in  the  new 
buildmgs  beyond  the  limits  of  the  frame  buildings  in  which  the 
merchandise  was  insured,  and  the  loss  having  been  occasioned  by 
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reason  of  the  erection  of  such  new  buildings,  the  court  erred  in 
submitting  to  the  jury,  as  a  question  of  fact,  whether  or  not  Uie 
hazard  was  thereby  increased. 

II.  The  court  erred  in  allowing  the  jury  to  determine  ^  wheUier 
what  was  done  was  an  extension  of  the  storeroom  or  removal 
of  the  old  one  in  part,  and  was  in  the  contemplation  of  the  par- 
ties at  that  time,  and  whether  the  buildings  put  up  and  the  re- 
moval of  parts  of  the  buildings  were  or  were  not  done  by  per- 
mission of  the  company."  There  was  no  evidence  to  vary  the 
terms  of  the  indorsement  on  the  policy  and  the  additional  pre- 
mium note;  these  together  constituted  a  written  contract,  the 
construction  and  meaning  of  which  were  to  be  deteirmined  by 
the  court  alone.  The  court  should  have  instructed  the  jury 
clearly  that  the  defendants  were  not  liable  for  any  merchandise 
in  the  new  brick  building,  and  confined  their  inquiry  specifically 
to  the  loss  of  merchandise  in  what  remained  of  the  frame  bam. 

III.  (1.)  The  court  erred  in  instructing  the  jury  that  "the 
paper  in  the  handwriting  in  pencil  of  James  Rankin,  whidi  does 
not  purport  to  be  an  official  act,  was  neverthless  such  an  act  as 
would  waive  the  requirement  of  the  policy,"  which  rendered  it 
obligatory  on  the  part  of  the  insured  to  deliver  to  the  secretary, 
within  thirty  days  after  loss,  a  particular  account  of  such  loss  or 
damage.  * 

(2.)  The  court  having  instructed  the  jury  that  the  "  paper 
dated  April  13,  1858,  is  not  such  a  particular  statement  of  the 
plaintiffs'  loss  as  was  required  by  the  policy,"  and  having  further 
instructed  them  that  the  "  paper  in  the  handwriting  of  James 
Rankin  does  not  purport  to  be  an  official  act,"  and  having  fur- 
ther instructed  them  that  the  statement  is  not  in  accordance 
with  the  pencil  memoranda,"  should  have  instructed  them  that 
the  plaintiffs  could  not  recover. 

lY.  The  court  erred  in  their  answer  to  the  defendants'  seventh 
point,  because  the  paper  of  the  13th  April,  1858,  was  presented 
by  the  plaintiffs  to  the  company  as  and  for  a  compliance  with 
the  requirements  of  the  policy ;  iand  as  it  was  not  alleged 
proven  that  said  paper  originated  in  any  mistake,  the  plaintifh 
were  estopped  from  denying  the  statement  therein,  made  to  &e 
company  ;  and  as  it  appears  upon  the  face  of  the  paper  that  the 
property  now  claimed  for  was  insured  in  two  companies,  and  tor 
a  greater  amount  than  was  authorized  by  the  terms  of  the  pd- 
icy,  the  plaintiffs  were  not  entitled  to  recover. 
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V.  The  court  erred  in  submitting  it  to  the  jury  to  determine 
"  whether  the  character  of  the  building  was  changed  by  consent 
or  permission  of  the  company."  There  was  no  evidence  of  any 
such  consent  unless  it  could  be  found  in  the  indorsement  upon  the 
policy,  and  the  note  for  the  additional  risk  for  extending  store- 
room/* the  construction  of  which,  as  a  modification  of  the  con- 
tract, was  a  question  of  law  for  the  determination  of  the  court. 

VI.  The  court  erred  in  permitting  the  plaintiffs  to  recover  for 
any  merchandise  contained  in  the  new  brick  building,  and  by 
inconsistent  charges  which  misled  the  jury. 

The  seventh  assignment  of  error  related  to  the  admission  in 
evidence  of  the  statement  of  loss  dated  April  18, 1858,  and  the 
rejection  of  evidence  as  to  the  extent  of  tiie  plaintiffs'  claim,  / 
and  the  fact  that  their  statement  had  been  rejected  by  the  board 
of  directors,  but  it  was  not  noticed  by  the  court. 

The  opinion  of  the  court  was  delivered,  November  11,  1861, 

by 

Strong,  J.    It  is  quite  extraordinary  that  under  a  policy  of 
insurance  upon  merchandise,  contained  in  a  building  particularly 
described,  a  recovery  has  been  permitted  for  a  loss  in  another 
building,  erected  in  part  upon  the  site  of  the  one  in  which  the 
goods  were  insured.  Yet  such  is  the  case  now  before  us.   The  as- 
signors of  the  plaintiffs  below,  under  whom  they  claim,  took  out  a 
policy  with  the  defendants  upon  merchandise  contained  in  a  new 
frame  bam,  wagon,  and  wareroom,"  occupied  by  them  for  a  ware- 
house, &c.,  situate  in  the  borough  of  Williamsport,  Lycoming 
County,  Pennsylvania,  on  the  comer  of  Tom  and  Sugar  alleys ; 
front  on  Tom  Alley  52  by  80  feet ;  back  part  on  Sugar  Alley, 
20  by  20  feet."  On  the  other  end  of  the  same  lot,  and  distant  81 
feet  from  the  "frame  barn,"  was  a  brick  storeroom,  containing  a 
stock  of  goods  which  the  assignors  of  the  plaintiffs  had  previously 
insured  with  another  company.    While  the  policy  of  the  defend- 
ants was  mnning,  the  assured  demolished  a  portion  of  the  frame 
bam,  wagon,  and  wareroom,"  and  erected  a  brick  extension  of 
the  storeroom,  22  feet  in  breadth  and  111  feet  in  length,  reach- 
ing entirely  through  the  lot  to  Tom  Alley,  and  covering  80  by 
22  feet  of  the  ground  upon  which  the    frame  bam,"  &c.  has  stood. 
The  new  building  and  the  remnant  of  the  frame  bam,  with  their 
contents,  were  afterwards  destroyed  by  fire,  and  the  plaintiffs 
sought  to  recover,  under  their  poUcy  with  the  defendants,  for  the 

VOL.  IT.  87 
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loss  of  the  goods  contained  in  the  extension  of  the  storeroom/' 
as  well  as  for  the  loss  of  those  contained  in  the  remnant  of  the 
frame  bam."  In  the  court  below  their  attempt  was  snccessfol, 
and  this  without  any  fault  of  the  defendants.  The  learned  judge 
evidently  misapprehended  an  indorsement  on  the  policy,  and  a 
clause  in  the  premium  note.  The  indorsement  certified  that  the 
insured  had  given  their  note  for  $150,  for  carpenter's  risk,  at  five 
per  cent.,  and  had  paid  on  the  same  $7.50,  being  five  per  cent, 
on  the  note.  At  the  foot  of  the  premium  note  were  the  words, 
^'Additional  risk  in  extending  to  storeroom."  This  certificate, 
with  the  memorandum  on  the  note,  the  court  was  asked  to  say, 
did  not  authorize  the  removal  of  that  part  of  the  frame  bam  whidi 
veas  removed,  nor  the  erection  of  the  new  brick  building  in  its 
place,  and  could  not  be  construed  to  extend  the  liability  of  the 
defendants  to  the  goods  or  merchandise  contained  in  said  brick 
building.  This  point  was  not  correctly  answered.  What  the 
court  said  in  regard  to  it  was  well  fitted  to  mislead  the  jury. 
They  were  told  that  the  word  **  extending  "  does  not  mean  the 
removal  or  destruction  of  a  building,  but  an  increase  in  the  size 
of  the  old  building,  and  cannot  be  construed  to  extend  the  liabil- 
ity of  the  company  to  the  goods  or  merchandise  contained  in  said 
brick  building.  The  learned  judge  then  proceeded  as  follows : 
"  The  court,  having  given  you  (the  jury)  the  meaning  of  the 
word  extending,  as  found  in  the  note  referred  to,  submit  to  you 
to  determine,  from  the  evidence,  whether  what  was  done  was  an 
extension  of  this  storeroom,  or  removal  of  the  old  one  in  part,  and 
was  in  the  contemplation  of  the  parties  at  that  time ;  and  whether 
the  building  put  up,  and  the  removal  of  parts  of  the  building, 
were  or  were  not  done  by  permission  of  the  company."  In  our 
opinion  this  was  an  inadequate  and  erroneous  answer  to  the  point 
proposed.  Neither  the  memorandum  on  the  note,  nor  the  in- 
dorsement on  the  policy,  nor  both  together,  can  be  construed  into 
consent  of  the  defendants  to  the  demolition  of  any  part  of  the 
frame  barn,  wagon,  and  wareroom,  much  less  into  any  engage* 
ment  to  insure  goods  in  the  extension  of  the  storeroom,  or  in  the 
new  building.  The  memorandum  on  the  note  was  at  most  but  a 
consent  that  the  storeroom  "  on  the  other  end  of  the  lot  mi^t 
be  extended,  which  would  necessarily  increase  the  hazard  by 
bringing  buildings  nearer  the  property  insured.  It  was  neither 
consent,  nor  evidence  of  consent,  that  the  frame  bam  might  be 
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extended,  or  that  a  part  of  it  might  be  taken  away.  The  jury 
should  have  been  unqualifiedly  instructed  that  the  plaintiffs  could 
not  recover  for  any  loss  of  goods  in  the  new  brick  building,  or 
extension  of  the  storeroom,  and  that  there  was  nothing  in  the  in- 
dorsement on  the  policy,  or  in  the  memorandum  on  the  premium 
note,  that  warranted  such  a  recovery. 

But  even  though  there  was  no  consent  to  an  alteration  of  the 
frame  barn,  we  do  not  feel  prepared  to  say  that  the  plaintiffs 
might  not  recover  for  the  loss  on  the  goods  contained  in  what  re- 
mained of  it,  notwithstanding  the  alteration.  The  alterations 
which  it  was  stipulated  should  avoid  the  policy  were  such  as  in- 
creased the  hazard  without  consent  of  the  company.  The  court 
could  not  say,  as  a  legal  deduction  from  the  facts,  that  the  hazard 
was  not  increased  with  the  consent  of  the  company.  There  was 
a  consent  to  the  extension  of  the  storeroom,  and  the  fire  com- 
menced in  that.  The  increased  hazard  was  occasioned  rather 
by  that  extension  than  by  the  alteration  ;  at  least  whether  it  was 
or  not  was  for  the  jury. 

We  need  say  no  more  respecting  the  first,  second,  fifth,  and 
sixth  assignments  of  error. 

The  third  and  fourth  assignments  relate  to  the  particular 
account  of  the  loss  and  damage  which,  according  to  the  condi- 
tions of  the  policy,  the  assured  were  under  obligations  to  furnish 
to  the  secretary  of  the  company  within  thirty  days  after  the  loss. 
We  concur  in  opinion  with  the  learned  judge  of  the  common 
pleas,  that  the  paper  which  was  furnished  to  the  president  of  the 
company,  dated  April  18,  1868,  was  not  such  a  particular 
account  of  the  loss  as  was  required  by  the  policy.  It  was  the 
only  account  ever  furnished.  But  we  dissent  from  the  opinion 
of  the  court  that  there  was  any  evidence  that  the  requirements  of 
the  policy  was  ever  waived.  The  memorandum  of  Dr.  Rankin, 
given  to  the  assured,  instead  of  being  a  waiver  was  the  opposite. 
It  was  in  effect  a  denial  of  compliance  with  the  terms  of  the 
policy.  Nor  can  the  examination  of  the  books  of  Mr.  Fulmer,  in 
company  with  the  agent  of  the  Franklin  Insurance  Company,  be 
treated  as  any  evidence  of  waiver.  That  was  an  examination  to 
ascertain  the  loss  of  goods  in  the  whole  store.  And  it  vras  not 
understood  by  the  assured  to  be  a  waiver.  They  asked  for 
instruction  how  to  make  out  their  statement,  and  were  given  to 
understand  that  a  particular  statement  was  necessary.  They 
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undertook  to  comply.  How  it  can  now  be  claimed  that  thej 
were  released  from  the  obligation  to  famish  it,  we  cannot  dis- 
cover. We  think  the  fifth  point  of  the  defendants  should  hare 
been  affirmed. 


Commonwealth  Insubance  Co.  vs.  Sbnnett  et  oZ.^  (Su- 
preme Court,  Pennsylvania,  Pittsburg,  1861.)  Preliminary  Proofr. 
—  Evidence. —  Waiver. 

Preliminaiy  proofs,  though  a  condition  precedent  to  the  right  of  the  insnrer  to  jvcqto, 
may  be  waived,  and  hence  are  only  important  when  made  so  by  the  conduct  of  the  ib- 
•orers,  for  whose  security  and  information  they  are  required. 

Though  the  insurer  do  not  object  to  the  regularity  of  the  preliminaiy  proofs,  yet  the 
insured  cannot  prove  his  loss  or  the  particulars  of  it  by  his  own  statement;  he  cannot 
make  evidence  for  himself. 

Where  the  court  permitted  the  schedule,  statements,  and  affidavits  of  the  plaintifEs  relatiag 
to  their  loss  to  be  read,  not  only  to  prove  compliance  with  the  conditions  of  the  policr 
as  to  preliminary  proof,  but  to  go  to  the  jury  as  primd  JaeU  evidence  of  the  goods  lost, 
as  to  quantity  and  quality,  but  not  as  to  value,  it  was  error;  for,  there  being  noduog  ia 
the  policy  making  these  papers  evidence  per  m,  they  were  not  evidence  of  the  goodi 
lost,  and  should  not  have  been  read  to  or  sent  out  with  the  jury. 

It  is  not  necessary  to  prevent  such  use  of  the  schedule  and  statements,  that  issue  be  taken 
or  notice  given  before  the  trial,  that  their  correctness  would  be  called  in  question. 

The  preliminary  proofs  and  their  sufficiency  are  for  the  court;  if  not  sufficient  the  caase  it 
at  an  end,  unless  they  have  been  expressly  or  impliedly  waived  by  the  defendants. 

The  rule  is  that  if  the  preliminary  proofs  are  waived  or  are  sufficient,  such  waiver,  ornft- 
dency,  in  effect  strikes  the  condition  requiring  them  oat  of  the  contract. 


Bbown  et  al.  vs.  Commonwealth  Mutual  Insurance  Ca* 

Supreme  Court,  Pennsylvania,  Pittsburg,  1861.)  Qmstruction.-^ 
Incumbrances.  —  JUens. 

In  a  policy  for  insurance,  used  for  insuring  both  real  and  personal  property,  a  oooditioi 
that  if,  during  the  life  of  the  policy,  an  incumbrance  fall  or  be  executed  upon  the  prof> 
erty  insured,  sufficient  to  reduce  the  real  interest  of  the  insurer  to  or  below  the  value  cf 
the  property,  without  the  consent  of  the  insurance  company,  the  policy  shall  be  void, 
applies  to  both  kinds  of  property,  and  means  that  the  owner's  interest  shall  not  be 
reduced  by  incumbrances  below  the  amount  insured  without  notice  to  the  company. 

Upon  such  notice  of  liens  upon  the  property  insured,  the  company  would  have  Uie  right  ti 
rescind  the  policy  on  repayment  of  a  proportionate  part  of  the  premium. 

Where  the  insured  had  liens  upon  their  property  to  a  large  amount  before  purchasing  the 
policy,  and  during  its  life  heavy  judgments  were  entered  against  one  the  other  d 
them,  to  an  amount  beyond  the  value  of  the  property,  without  notice  to  or  consent  by  tin 
company,  a  material  covenant  of  the  policy  was  thereby  violated  by  the  insured,  and 
they  were  not  allowed  to  recover. 

After  notice  of  liens  against  his  property  has  been  given  by  the  insured  to  the  insunaei 
company,  their  consent  to  stand  as  insurers  would  be  implied  if  there  waa  no  dissent 

Where  the  court  referred  the  questions  of  fact  to  the  jury,  instructing  them  that  if  Ihtf 


Judgment  reversed^  and  a  venire  de  novo  awarded. 
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Rebuflding. 

belieTed  the  eyid«Dce  of  incambnmces  apoo  the  property  insnred  both  before  and  after 
the  date  of  the  policy,  their  verdict  should  be  for  the  defendant,  it  was  AeZi,  not  to  be 
eiiiM'. 


Mtna  Iksubahob  Co.  vs.  William  PmLPS.^ 

(Supreme  Court,  Illinois,  January  Term,  1862.) 
Eefmilding. 

The  right  to  rebuild  given  an  insurance  company  by  the  policy  is  a  condition  subsequent, 
and  the  insured  in  declaring  on  the  policy  need  not  negative  the  performance  of  it. 

Thbs  case  is  stated  in  the  opinion. 

Walker,  J.  It  is  urged  that  the  declaration  in  this  case  was 
insufficient,  and  that  the  court  below  erred  in  overruling  the  de 
fendant's  demurrer.  The  policy  upon  which  suit  was  brought 
contains  this,  amongst  other  provisions :  In  case  of  any  loss  on, 
or  damage  to,  the  property  insured,  it  shall  be  optional  with  the 
company  to  replace  the  aoiicles  lost  or  damaged,  with  others  of 
the  same  kind  and  equal  goodness  ;  and  to  rebuild  or  repair  the 
building  or  buildings  within  a  reasonable  time,  giving  notice  of 
their  intention  so  to  do  within  thirty  days  after  preliminary  proof 
shall  have  been  received  at  the  office  of  the  company."  It  is 
insisted,  that  the  declaration  is  substantially  defective,  for  the 
want  of  an  averment  negativing  this  clause.  By  the  common  law 
rales  of  pleading,  in  declaring  upon  a  bond  with  a  condition  an- 
nexed, breaches  were  alone  required  to  be  assigned  upon  the  boi^d. 
If  there  had  been  a  performance  of  the  defeasance  or  condition,  it 
was  held  to  be  matter  of  defence.  And  this  is  certainly  true  of 
all  conditions,  subsequent.  1  T.  R.  640.  It  is,  however,  other- 
wise, with  conditions  precedent.  Gould  in  his  Treatise  on  Plead- 
ing, 177,  states  the  rule  thus :  "  It  is  never  necessary  by  the 
common  law  for  tiie  plaintiff,  in  his  declaration,  to  state  or  in 
any  manner  to  take  notice  of  any  condition  subsequent  annexed 
to  the  right  he  asserts.  For  the  office  of  such  condition  is  not  to 
create  the  right  on  which  the  plaintiff  founds  his  demand  ;  but  to 
qualify  or  defeat  it.  The  condition  therefore,  if  performed  or 
complied  with,  is  matter  of  defence,  which  it  is  for  the  defendant 
to  plead." 

In  this  case  the  defendant  in  error  became,  according  to  the  cov- 
enants contained  in  the  policy,  entitled  to  recover  at  the  time  the 
loss  occurred.    But  by  this  condition  the  company  had  the  right 

1  27  BL  71. 
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to  defeat  the  recovery,  by  rebuilding  the  property  destroyed.  If 
they  performed  this  subsequent  condition,  they  shoidd  haye 
pleaded  the  performance.  This  condition  was  inserted  solely  for 
the  benefit  of  the  company ;  its  performance  was  to  be  subsequent 
to  any  loss  which  might  occur,  and  after  notice  of  that  fact,  and 
was  purely  a  matter  of  defence.  Howard  Fire  ^  Marine  Int, 
Co.  V.  Comicky  24  HI.  456,  ante.  Judgment  affirmed. 


James  N.  Buffxjm  v«.  Fayette  Mutual  Fibb  Insubance 

Co.i 

(Supreme  Court,  Massachusetts,  January  Term,  1862.) 

Completion  of  Conirctct, 

If  the  by-Uws  of  a  mutual  insurance  company  proTide  that  **  each  person,  before  the  poGey 
shall  be  binding  on  the  company,  shall  pay  to  the  treasurer  or  agent  such  premium,  and 
make  such  deposit  as  the  directors  shall  determine,'*  the  company  is  not  rendered  liable 
on  a  policy  which  is  executed  but  not  delivered,  and  for  which  no  premium  has  been 
paid,  by  an  oral  promise  of  their  treasurer  to  the  applicant  for  insurance  that,  if  anr- 
thing  should  happen,  he  would  see  the  premium  paid,  or  that  he  would  take  it  upon  Iob- 
seli  to  keep  the  policy  good. 

Contract  upon  a  policy  of  insurance  executed  upon  the  appli- 
cation of  Wilson  and  Allen,  as  owners  of  the  premises  insured, 
and  payable  to  James  N.  Buffum,  as  mortgagee,  in  case  of  loss. 

At  tiie  trial  in  the  superior  court,  it  appeared  that  the  ]po]icj 
wad  never  delivered,  by  reason  of  the  non-payment  of  the  pre- 
mium, and,  upon  evidence  which  is  stated  in  the  opinion,  Ames,  J., 
ruled  that  the  plaintiff  was  not  entitled  to  recover,  and  a  verdict 
was  returned  for  the  defendants,  and  the  plaintiff  alleged  excep- 
tions. 

Chapman,  J.  The  fourteenth  by-law  provides  that  each  per- 
son, before  the  policy  shall  be  binding  on  the  company,  shall  pay 
to  the  treasurer  or  agent  such  premium,  and  make  such  deposit 
as  the  directors  shall  determine."  It  appears  by  the  testimony 
of  Allen,  one  of  the  owners  of  the  property  described  in  the  policy, 
that  he  had  been  unable  to  raise  the  money  to  pay  the  premium, 
and  had  obtained  the  assent  of  the  president  and  treasurer  to  re- 
peated delays,  extending  from  January  to  ApriL  He  then  caUed 
on  Chadwick,  the  treasurer,  and  said  to  him,  I  have  called  to 
see  about  the  policies,  and  want  to  extend  the  time  to  the  first 
days  of  May,  when  I  shall  have  funds."  Chadwick  answered,  "I 

1 3  Allen,  860. 
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don't  know  what  I  can  do.''    Allen  said,    If  I  must,  I  will  go 
out  and  borrow  the  money.    At  any  rate,  I  don't  want  the  poli- 
cies vitiated."   Chadwick  replied, "  No,  I  will  take  the  responsi- 
bility ;  and  if  anything  happens,  I  will  see  the  premium  paid." 
Allen  thanked  him.    Chadwick  said,    Now  you  understand  that 
if  anything  happens,  the  responsibility  stands  on  me,  and  you 
must  take  care  of  me."    The  fire  occurred  on  the  2d  of  May,  and 
Allen  tendered  the  premium  on  the  2d  of  August.    On  cross-ex- 
amination, Allen  stated  the  matter  somewhat  differently.  Chad- 
wick said  he  would  take  it  upon  himself  to  keep  the  policies  good, 
if  I  would  pay  him  in  the  first  part  of  May."  The  evidence  should 
have  been  submitted  to  a  jury,  if,  by  any  fair  construction  of  this 
conversation,  it  could  have  been  construed  by  them  to  amount  to 
a  payment.    But  it  cannot  be  thus  construed.   Nothing  was  act- 
ually received,  nor  did  Chadwick  make  himself  liable  to  the  com- 
pany, so  that  they  could  have  chained  the  sureties  on  his  bond 
for  the  amount  of  the  premium.   By  the  first  statement  of  Allen, 
it  was  an  agreement  to  see  the  money  paid  if  anything  happened. 
It  was  thus  contingent  whether  he  should  pay  it  or  not.   If  noth- 
ing happened,  the  policy  was,  by  the  agreement,  to  continue  with- 
out payment  of  premium.    By  the  other  statement,  the  promise 
was  upon  a  condition  which  Allen  did  not  fulfil.    By  the  con- 
struction which  the  plaintiff  would  give  to  the  transaction,  the 
company  would  be  bound  to  insure  the  property,  and  trust  to 
Allen  to  pay  the  premium  when  he  could.  This  would  be  unjust 
towards  his  associates ;  and  the  by-law  referred  to  was  designed 
to  guard  against  such  risks. 

There  is  yet  another  view  of  the  transaction.  It  is  quite  obvi- 
ous that  Chadwick  did  not,  as  agent  of  the  company,  agree  that 
he  would  use  their  funds  to  pay  this  premium.  But  it  was  in  his 
private  capacity  that  he  agreed  to  advance  money.  And,  though 
he  was  treasurer,  his  private  agreement  would  not  bind  the  com- 
pany. If  he  made  a  valid  agreement  in  his  private  capacity, 
the  remedy  would  be  against  him,  if  he  violated  it ;  and  no  claim 
against  the  company  could  arise  out  of  it.  As  the  statement  of 
the  conversation  comes  from  Allen  himself,  we  have  knowledge 
that  he  understood  the  words  as  they  are  stated. 

JSxceptiam  overruled. 
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Samuel  Edes  et  al.  vs.  Hamilton  Mutual  Insubange  Co.* 

(Supreme  Court,  Massachusetts,  January  Term,  1862.)  Mortgage, 

If  the  owner  of  property,  which  is  iosared  by  a  policy  which  contains  an  express  provi- 
sion that  the  by-laws  of  the  company  mn  declared  to  form  a  part  thereof,  mortgages  the 
same  in  violation  of  one  of  the  by-laws,  the  policy  is  defeated;  and  no  right  of  actioi 
thereon  nnnains  in  favor  of  one  to  whom  it  had  previously  been  assigned  with  the  eoasent 
of  the  company,  to  secure  a  prior  mortgage,  if  no  new  contract  was  made  between  sach 
assignee  and  the  company  by  which  his  interest  was  insured. 


James  Mulbey  vs.  Shawmut  Mutual  Fere  Insubance  Co. 
(Supreme  Court,  Massachusetts,  January  Term,  1862.)  Payment 
of  Premium.  —  Waiver. 

A  policy  of  insurance  executed  and  delivered  by  a  mutual  insurance  company  is  iuTslid 
unless  the  cash  premium  has  been  actually  paid  at  the  office  of  the  company,  if  it  oob- 
tains  an  express  stipulation  to  that  effect. 

Such  stipulation  is  not  complied  with  or  waived  by  a  payment  of  a  premium  to  an  iasnr- 
ance  agent  through  whom  the  application  was  made,  and  the  policy  delivered,  if  the  pol- 
icy contains  an  express  stipulation  that  every  insurance  agent,  broker,  or  other  perm 
forwarding  applications  or  receiving  premiums  is  the  agent  of  the  applicant,  and  not  of 
the  company ;  although  the  company  were  in  the  habit  of  settling  a  monthly  account 
with  him,  and  he,  after  the  loss,  tendered  the  premium  to  them. 

It  teems,  that  the  officers  of  a  mutual  insurance  company  have  no  power  to  waive  a  stipula- 
tion in  a  policy  which  has  been  executed  and  delivered,  that  no  insurance  shall  take 
effect  until  the  cash  premium  has  been  actually  paid  at  the  office  of  the  company. 


Thubston  Pbiest  et  al.  vs.  Citizens'  Mutual  Fibb  Insub- 
ance Co.*  (Supreme  Court,  Massachusetts,  January  Term,  1862.) 
Preliminary  Proofs.  —  Waiver. 

Aa  omission  to  make  the  formal  preliminary  proof  of  loss,  under  a  pdicy  of  insurance,  ia 
"compliance  with  the  requirement  of  the  by-laws,  may  be  waived  by  the  officers  of  a  mut- 
ual insurance  company,  although  the  by-laws  also  provide  that  they  **  may  be  altered 
at  any  annual  meeting,  or  at  any  legal  meeting  of  the  company  called  for  that  pur- 
pose.'* 

Such  waiver  may  be  proved  by  evidence  that  one  of  the  officers  of  the  company  made 
personal  examination  of  the  premises  after  the  fire,  in  company  with  a  person  interred 
in  the  property ;  that  afterwards,  and  within  the  time  limited  for  making  formal  proof  id 
loss,  the  secretary  told  the  person  to  whom  the  amount  insured  was  payable  that  no 
further  proof  of  loss  was  necessary;  that  the  directors,  upon  the  informal  proof,  and 
within  the  time  limited  for  making  formal  proof,  passed  a  vote  appointing  a  committee 
to  adjust  the  loss ;  and  that  afterwards,  in  refusing  to  pay  the  loss,  the  refusal  was  pot 
•olely  on  other  grounds. 


Wustum  vs.  City  Fibe  Insurance  Co.*   (Supreme  Court, 
Wisconsin,  January  Term,  1862.)    Unoccupied  Building. 

The  policy  in  question  required  unoccupied  buildings  to  be  insured  as  such,  and  that  im- 
mediate notice  should  be  given  when  a  building  insured  as  occupied  should  \»  vacated. 
Nothing  was  said  in  the  policy  as  to  the  occupation  of  the  building  insured;  but  the  in- 
surance agent  knew  that  it  was  occupied.  It  was  afterwards  vacated  and  no  notice  was 
given.   J7eM,  that  the  insured  could  not  recover. 

18  Allen,  362.         «  4  Alien,  116.  «  3  Allen,  602.         *  15  Wise  133. 
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NiAGABA  DiSTBICT  MUTUAL  FlBB  INSURANCE  CO.  (defend- 
ants), appellants,  vs.  Thomas  Lewis  (plaintiff),  respondent^  (Com- 
mon Pleas,  Upper  Canada,  Hilary  Term,  1862.)  Limitation  Clame. 

In  an  action  upon  a  policy  of  iBsarance,  the  defendants  pleaded  several  pleas,  and  among 
them  one  traversing  the  delivery  of  a  statement  of  loss,  verified  on  oath  within  thirty 
days.  It  appeared  the  value  of  the  premises  destroyed  was  the  only  question  after  the 
fire,  and  to  settle  that,  ad  arbitration  was  proposed,  bnt  did  not  take  place,  and  the 
proofs  were  not  sent  in  till  the  thirty  days  had  expired.  The  judge  in  the  court  below 
having  upheld  a  verdict  against  the  insurance  company  upon  appeal  to  this  court,  the 
decision  was  reversed,  there  being  no  evidence  of  waiver  of  the  condition  on  the 
policy. 


Davies  Osser,  executor  of  McDonald,  vs.  The  Provincial 
.  Insurance  Co.*  (Common  Pleas,  Upper  Canada,  Hilary  Term, 
1862.)    Other  Insurance. 

Ib  an  action  on  a  policy  of  insurance,  the  defendants  alleged  that  an  additional  insurance 
had  been  effected  in  another  company  without  their  being  notified  within  a  reasonable 
time,  and  in  a  proper  manner,  and  without  such  notice  being  acknowledged  by  them, 
there  being  conditions  indorsed  upon  their  policy  in  accordance  with  these  objections. 
It  appeared  that  the  notice  of  further  insurance  stated  the  amount  to  be  larger  than  It 
really  was,  and  gave  the  name  of  the  company  in  which  the  further  insurance  was  ef- 
fecteid  wrongly.  Htldy  that  inasmuch  as  the  defendants  were  neither  prejudiced  nor 
misled  by  the  mistake,  and  there  did  not  appear  to  be,  and  was  not  alleged  to  be  any 
fraud  in  so  giving  the  notice,  the  policy  was  not  thereby  vitiated,  and  the  plaintiff  was 
entitled  to  recover. 


Pimm  vs.  Lewis. 

(Nisi  Prins,  England,  Hilary  Term,  1862.) 
Non-disclosure. 

On  a  condition  in  a  policy,  that  it  should  be  void  if  the  assured  should  omit  to  commnni- 
cate  any  matter  material  to  be  made  known  to  the  insurer,  Ae&f,  that  this  meant  some 
matter  not  only  material,  but  also  unknown  to  the  insurers;  and  that  it  did  not  apply 
to  something  which  it  might  well  be  presumed  was  knoym  to  them  or  their  agents. 

Action  (against  the  Union  Insurance  Company)  on  a  fire 
policy,  the  insurance  being  on  the  stock  in  trade  in  a  water  corn- 
mill. 

[One  of  the  articles  was,  that  "  to  prevent  frauds**  if  the  as- 
sured should  describe  his  buildings,  manufactory,  trade,  or  goods 
in  any  manner  different  from  what  they  really  are,  so  that  the 
same  be  charged  at  a  lower  rate  than  they  otherwise  would  be,  or 
shall  misrepresent,  or  omit  to  communicate  any  matter  material  to 

1 12  Up.  Can.  C.  P.  123.         «  12  Up.  Can.  C.  P.  133.         »  2  Fort.  &  P.  778. 
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be  made  known  to  the  company  in  order  to  enable  them  to  judge 
of  the  risk,  the  policy  should  be  void.] 

Pleas :  1.  Denying  the  making  of  the  policy. 

2.  That  the  property  insured  was  not  truly  described. 

8.  That  the  plaintiff  omitted  to  communicate  to  the  company 
a  matter  material  to  be  made  known  to  them,  in  order  to  enable 
them  to  judge  of  the  risk,  yiz.,  that  he  was  in  the  habit  of  grind- 
ing and  would  grind  in  the  mill  rice  chaff. 

4.  That  there  was  an  alteration  in  the  risk  near  to  the  premises 
insured,  so  as  to  increase  the  risk,  yiz.,  by  storing  rice  chaff  in  or 
near  to  the  premises  insured. 

The  policy  was  effected  in  1857.  For  some  years  previously 
part  of  the  premises  had  been  used  as  a  mill  for  the  grinding, 
not  only  of  com,  but  of  the  "  offal "  of  com,  i.  e.  the  pollard  or 
finer  part  of  the  husk,  and  also  of  rice  chaff,  the  husk  of  rice. 
In  that  year;  however,  and  <rfter  the  policy,  the  other  part  of  the 
premises,  previously  used  as  a  chocolate-mill,  was  applied  to  the 
grinding  of  rice  chaff.  The  business  had  always  been  carried  on 
openly  and  publicly,  and  it  appeared  to  have  been  always  known 
in  the  neighborhood  that  rice  chaff  was  ground  at  the  milL  One 
Barker,  the  agent  for  the  company  at  the  place  where  the  mill 
was,  went  to  look  at  the  premises  when  the  proposal  was  made ; 
he  made  no  particular  inquiries,  but  appeared  to  know  what  the 
mill  was.  No  questions  were  asked  as  to  rice  chaff,  or  what  was 
ground  at  the  mill,  and  no  statement  on  that  point  was  made  by 
the  assured.  The  proposal  was  simply  to  insure  the  stock  in 
trade  at  the  plaintiff's  water  com-mill. 

Hawkins  contended  that  this  was  not  a  tme  description  of  a 
mill  at  which  the  offal  of  corn  was  ground,  at  all  events,  where 
rice  chaff'  was  ground.  And  he  called  scientific  witnesses  to 
prove  that  rice  chaff  was  far  more  inflammable  than  pollard ;  and 
also  officers  of  insurance  companies  to  prove  that  the  risk  was  on 
that  account  deemed  greater  and  the  premium  required  higher. 
But  these  witnesses  only  spoke  from  hearsay  or  vague  impression, 
and  the  scientific  witnesses  only  from  analysis  of  the  substance 
of  rice  chaff  as  compared  with  flour,  not  with  pollard.  There 
was  no  practical  witness  on  behalf  of  the  defendants  to  prove 
that  the  grinding  of  rice  chaff  was  more  perilous  than  tiie 
grinding  of  pollard,  nor  that  a  mill  for  the  grinding  of  pollard 
as  well  as  com  might  not  be  fully  and  tmly  described  as  a  corn- 
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mill.  On  the  other  hand,  various  practical  witnesses  on  the  part 
of  the  plaintiff  proved  that  a  corn-mill  was  properly  for  the 
grinding  both  of  the  com  and  the  husk,  and  that  the  grinding  of 
the  pollard  or  com  husk  was  not  more  dangerous  than  that  of 
rice  chaff. 

Mabtin,  B.,  thought  that  the  only  plea  which  the  defendants 
could  possibly  rely  upon  was  the  third. 

Hawkins^  as  to  that,  contended  that  as  it  was  not  pretended 
that  the  plaintiff,  the  assured,  had  stated  that  rice  chaff  was  to  be 
ground,  there  had  been  an  omission  to  communicate  ^  a  matter 
material  to  be  made  known  to  the  company  ; "  but 

Martin,  B.,  told  the  jury  that  this  condition  clearly  meant 
something  that  was  material  to  be  known  to  the  company  and 
which  was  not  known  to  them  or  to  their  officers.  Here,  how- 
ever, the  matter  w<m  known  to  them.  The  mill  had  been  used 
for  years  for  the  grinding  of  rice  chaff,  and  used  publicly  and 
openly,  and  the  company's  officer  resident  in  the  neighborhood 
well  knew  the  mill.  Did  the  plaintiff,  then,  "  omit  to  communi- 
cate the  matter  which  he  might  well  presume  they  knew.''  It 
all  turns  on  that,  for  there  is  no  pretence  for  imputing  misrepre- 
sentation, as  the  defendant  made  no  representation  at  all.  Was 
the  matter,  however,  material  to  be  known  to  the  company  ?  " 
Unless  it  was  material,  there  could  be  no  defence  on  any  ground. 

Verdict  for  the  plaintiff . 


0.  Talamon  &  Co.  v%.  Home  and  Citizens'  Mutual  Insur- 
ance Co. 

(Supreme  Court,  Louisiana,  February,  1862.) 
Loss  or  Damage  by  Fire.  —  What  is. 

When  the  policy  compels  the  assured  to  labor  for  the  protection  of  the  goods,  and  they  are 
injured  or  stolen  in  the  attempt  to  avoid  the  fire,  the  insurer  is  liable. 

Appeal  from  the  siicth  district  court  of  New  Orleans. 

Buchanan,  J.  Plaintiff  insured  against  fire  in  two  offices,  five 
thousand  dollars  in  each,  a  stock  in  trade  of  a  country  store.  Be- 
fore the  expiration  of  the  risk,  a  fire  broke  out  in  the  immediate 
vicinity  of  the  premises  occupied  by  the  assured.  This  was  the 
same  fire  spoken  of  in  our  decision  of  the  case  of  Cabellero  and 
Basualdo,  reported  in  16th  Annual,  p.  217. 

116  La.  An.  426. 
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Plaintiff  has  made  a  statement  of  the  loss  suffered  by  him^ 
under  the  following  heads :  — 

1.  A  portion  of  the  stock  of  goods,  amounting  to  $8,000 
was  damaged  by  blood,  mud,  and  water,  to  the  amount 

of  80  per  cent.,  say  $2,400 

2.  Another  portion,  of  the  value  of  $1,200,  was  damaged 
by  the  bursting  of  the  roof,  and  the  falling  of  bricks, 
timber,  &c.,  to  the  extent  of  80  per  cent.,  say    •      .  860 

8.  The  remainder  of  the  stock,  valued  at  $10,800,  dam- 
aged in  consequence  of  the  necessity  of  removal  dur- 
ing a  dark  night,  to  the  extent  of  15  per  cent.,  say     .  1,620 

4.  Expenses  of  removal  150 


The  defence  set  up  against  this  claim  is,  that  the  loss  was  not 
occasioned  by  a  risk  insured  against. 

From  the  evidence,  it  seems  that  no  part  of  the  stock  in  trade 
of  plaintiff  was  actually  consumed  by  fire ;  but  that  the  dam- 
age was  sustained  partly  in  efforts  to  remove  the  goods  from  the 
premises  of  plaintiff  to  a  place  more  remote  from  the  seat  of  con- 
flagration, with  the  intention  of  saving  them  from  threatened  de- 
struction by  fire ;  and  .partly,  by  the  fall  of  buildings  occasioned 
by  an  explosion  of  gunpowder. 

The  district  judge  was  of  opinion  that  inasmuch  as  by  the  con- 
ditions of  the  policy  the  assured  was  obliged  to  use  his  best  en- 
deavors for  saving  and  preserving  the  property  in  the  cases  of  fire, 
and  of  loss  or  damage  by  fire,  and  of  exposure  to  loss  or  damage 
by  fire,  that  he  was  entitled  to  recover  for  the  third  and  fourth 
items  of  the  above  statement. 

The  plaintiff  appeals,  and  urges  that  the  first  item  of  his  state- 
ment of  loss,  is,  equally  with  the  third  and  fourth,  referrible  to  the 
head  of  damage  occasioned  by  a  compliance  with  his  obligation  to 
use  his  best  endeavors  to  preserve  this  property  from  the  fire. 

On  the  other  hand,  the  counsel  of  defendants,  who,  by  an  an- 
swer to  the  appeal  filed,  ask  for  an  amendment  of  their  judgment 
in  their  favor,  contend  that  the  plaintiff  has  no  claim  to  indemnity 
for  damage  and  expenses  incurred  in  removing  the  goods,  becauae, 
in  so  doing,  he  was  simply  complying  with  a  condition  imposed  in 
the  interest  of  the  underwriter,  and  diminishing  his  liability. 

Upon  this  point  of  controversy,  we  quoted  with  approbation,  in 


Total 


$4.6S0 


t 
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the  Case  of  Cabellero^  13  An.  217,  an  authority  from  Bouvier, 
to  the  effect  that  "  when  the  policy  compels  the  assured  to  labor 
for  the  protection  of  the  goods,  and  th^y  are  injured  or  stolen  in 
the  attempt  to  avoid  the  fire,  the  insurer  is  responsible.'*  We 
have  seen  no  good  reason  for  changing  our  opinion  upon  this 
point.  It  remains  to  be  seen  whether  the  first  item  of  plaintiff 
comes  within  this  class  of  damage. 

It  is  not  expressed  in  the  statement  that  the  damage  by  mud, 
blood,  and  water  was  incurred  in  the  attempt  to  remove  the  goods 
from  plaintiff's  store ;  but  the  evidence  makes  it  very  clear  that, 
in  point  of  fact,  it  was  so  incurred.  Upon  the  principles  of  the  de- 
cision in  the  court  below,  and  of  the  doctrine  heretofore  recognized 
by  us,  the  plaintiff  is  therefore  entitled  to  have  the  first  item  of 
damage  assessed  in  his  favor.  The  policy  makes  plaintiff  his  own 
insurer  to  the  extent  of  one  fourth  of  the  loss.  The  other  three 
fourths  of  the  first,  third,  and  fourth  items  of  loss  must  be  borne 
by  the  defendants  in  equal  proportions. 

The  second  item  is  inadmissible  under  the  decision  in  the  case 
above  quoted,  of  Cabellero  and  Basualdo.  Upon  this  point  the 
court  was  divided  in  that  case,  two  judges  dissenting,  as  shown  by 
the  report  of  the  case.  But  the  counsel  of  plaintiff  relieves  us  of 
any  diflRculty  in  relation  to  it,  by  waiving  in  argument,  before  this 
court,  this  portion  of  his  claim. 

It  is,  therefore,  adjudged  and  decreed  that  the  judgment  of  dis- 
trict court  be  amended ;  and  judgment  is  hereby  rendered  in  favor 
of  0.  Talamon  &  Co.,  for  the  use  and  benefit  of  A.  Sall^,  against 
each  of  the  defendants,  severally,  for  the  sum  of  fifteen  hundred 
and  sixty  three  dollars  and  seventy  five  cents,  with  legal  inter- 
est from  judicial  demand;  and  against  the  said  defendants,  in 
Bolido^  for  the  costs  in  both  courts. 


Angelbodt  &  Babth,  respondents,  V8.  Delawabb  Mutual 

Insurance  Co.  appellants.^    (Supreme  Court,  Missouri,  March 

Term,  1862.)    Adjustment  of  Loss. 

The  policy  in  sait  (for  $5,000  on  goods  held  on  commission)  contained  the  vsvttX  provision, 
tlut  in  case  of  other  insurance  the  underwriter  was  to  be  liable  for  only  its  ratable  pro- 
portion of  the  whole  sum  insured.  The  insured  had  another  policy  for  $4,000  on  mer- 
chandise held  on  commission,  and  on  merchandise  on  ttorage,  A  loss  of  over  $9,000 
occurred,  of  which  above  $7,000  was  of  goods  on  commission,  and  above  $1,000  of  goods 
on  storage.  Meidj  that  the  value  of  merchandise  on  storage  should  be  deducted  from  the 
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sum  insared  by  the  second  policy  on  goods  on  commission  and  storage,  to  determine  tin 
whole  amount  insured  by  the'  first  policy,  and  that  the  defendants  must  pay  the  whole 
amount  insured  by  them;  since  the  loss  exceeded  the  sum  insured  by  both  policies sfler 
the  above  named  deduction  was  made. 


Jacob  Bebsohe  et  aZ.,  respondents,  v8.  Globe  Mutual  Insub- 
ANOE  Co.,  appellant.^ 
(Supreme  Court,  Missouri,  March  Term,  1862.) 
Repair,  —  Waiver. 
Notice  of  intention  to  repair  is  a  waiver  of  a  defence  of  false  representations,  in  the  absence 

of  fraud  or  mistake. 

The  case  is  stated  in  the  opinion. 

Bates,  J.  delivered  the  opinion  of  the  court. 

This  was  an  action  on  a  policy  of  insurance  against  loss  by  fiie, 
issued  by  the  defendant  to  the  plaintiff  on  their  starch  factory  in 
St.  Louis,  which  was  destroyed  by  fire.  It  was  provided  in  the 
policy  that  it  was  made  and  accepted  in  reference  to  the  terms 
and  conditions  thereto  annexed,  which  were  to  be  used  and  re- 
sorted to,  in  order  to  explain  the  rights  and  obligations  (A  the 
parties  thereto  in  all  cases  not  therein  otherwise  specially  pro- 
vided for.    The  second  condition  annexed  to  the  policy  was: 

If  any  person,  insuring  any  building  or  goods  in  this  company, 
shall  make  any  misrepresentation  or  concealment,  or  if  after  the 
expiration  of  a  policy  of  insurance,  and  before  the  renewal  thereof, 
the  risk  shall  be  increased  by  any  means  whatever  within  the 
control  of  the  assured,  or  if  such  building  or  premises  shall  be  oc- 
cupied in  any  way  so  as  to  render  the  risk  more  hazardous  than 
at  the  time  of  insuring,  such  insurance  shall  be  void  and  of  no 
effect."  It  was  also  provided  in  the  seventh  condition  annexed  to 
the  policy,  that  In  case  of  loss  or  damage  under  this  policy,  the 
insurers  may,  if  they  so  elect,  within  twenty  days  after  proof  of 
loss,  repair  or  rebuild  the  premises  insured ;  and  if  they  shall,  in  a 
reasonable  time  after  notice  of  such  election,  restore  to  the  insared 
the  premises  insured  in  as  good  condition  as  they  were  before  the 
loss  or  damage,  the  insurer  shall  be  discharged."  It  was  claimed 
by  the  defendant  that  at  the  time  that  plaintiffs  applied  to  the 
defendant  for  insurance  they  represented  that  a  watchman  was 
then  kept  on  the  premises,  and  that  they  would  continue  to  keep 
one.    At  the  trial  it  appeared  that  no  watchman  was  kept,  and 
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there  was  conflicting  testimony  as  to  whether  a  representation 
had  been  made  that  a  watchman  would  be  kept.  It  also  appeared 
that  the  defendant,  after  the  fire,  gave  the  plaintiffs  notice  that 
they  would  rebuild  the  premises.  The  court,  on  motion  of  the 
plaintiff,  gave  these  instructions :  — 

1.  It  is  no  defence  to  a  recovery  in  the  suit  that  the  plaintiffs, 
or  any  of  them,  either  at  the  time  of  obtaining  the  policy  sued  on 
represented  the  value  of  the  buildings  on  said  premises  greater 
than  their  real  value,  or  after  the  loss  represented  the  value  of  the 
property  insured,  or  the  extent  and  amount  of  the  loss,  greater 
than  it  really  was,  unless  the  same  was  done  knowingly  and  wil- 
fully by  plaintiffs,  and  with  a  fraudulent  design.  2.  If  the  jury 
believe  from  the  evidence  that  the  defendant  gave  to  plaintiffs  the 
notice  of  their  intention  to  rebuild  the  premises  destroyed  by  fire, 
given  in  evidence  by  plaintiffis,  and  at  the  time  of  giving  said  no- 
lice  the  defendant  knew  that  no  watchman  had  been  kept  upon 
said  premises  from  the  time  of  the  issuing  of  said  policy  to  the 
time  of  the  happening  of  the  loss,  then  the  jury  may  infer  that 
the  defendant  waived  their  right  to  interpose  that  fact  as  a  de- 
fence to  the  right  of  plaintiffs  to  recover  under  the  policy,  and  the 
burden  of  proof  is  on  the  defendant  to  satisfy  the  jury  that  at  the 
time  of  giving  such  notice  the  defendant  was  ignorant  of  that  fact. 
8.  Even  if  tide  jury  shall  believe  from  the  evidence  that  at  the 
time  the  insurance  was  applied  for  by  the  plaintiffs,  or  their  agent, 
of  the  defendant,  the  plaintiffs,  or  their  agent,  represented  that 
a  watchman  was  kept  and  would  be  kept  upon  said  premises 
insured,  and  that  no  watchman  was  then  or  afterwards  kept 
thereon,  yet,  unless  the  jury  believe  that  the  said  representa- 
tion was  one  of  the  causes  why  defendant  took  the  risk,  and 
without  such  watchman  being  then  kept  and  continuing  to  be 
kept  the  said  defendant  would  not  have  taken  the  risk  or  issued 
the  policy,  then  the  fact  that  no  watchman  was  kept  proves  no 
defence  to  this  action.  4.  Although  the  jury  may  believe  that  at 
the  time  of  making  the  application  for  the  policy  sued  upon  by 
plaintiffs,  or  their  agents,  it  was  represented  by  them,  or  their 
agents,  that  a  watchman  was  and  would  be  kept  in  charge  of  the 
premises  insured,  and  that  that  matter  was  regarded  by  the  agents 
of  defendants  as  material  to  the  risk  —  that  is,  without  such  repre- 
sentations the  risk  would  not  have  been  taken,  or  a  higher  rate  of 
premium  would  have  been  charged  therefor ;  and  that  the  build- 
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ing  was  damaged  or  lost  by  fire,  and  at  the  time  there  was  no 
watchman  in  chaige  of  the  premises  ;  and  that  the  defendant,  hj 
its  authorized  officers  and  agents,  knew  these  facts,  and  with  sudi 
knowledge  the  defendant  alone,  or  in  conjunction  with  other  com- 
panies, agreed  to  make  good  the  loss  by  rebuilding  the  premises, 
and  notified  plaintiffs  thereof,  and  failed  or  refused  to  rebuild, 
and  made  no  objection  to  making  good  the  loss  on  the  ground 
that  no  watchman  was  in  chaise  of  the  premises  at  the  time  of 
the  fire  until  after  the  institution  of  this  suit :  from  these  drcum- 
stances  the  jury  are  authorized  to  infer  that  defendant  waived  that 
matter,  and  in  such  case  it  constitutes  no  defence  to  this  suit. 

To  the  giving  of  which  instructions  the  defendant  by  its  coun* 
sel  objected,  and  the  objection  being  overruled,  defendant  at  the 
time  duly  excepted,  and  the  instructions  were  given. 

The  court  also,  on  motion  of  defendant,  gave  this  instruc- 
tion :  — 

If  the  jury  find  from  the  evidence  that  the  plaintiffs,  in  pw- 
son,  or  by  their  agent,  William  Bersche,  in  that  behalf,  at  the 
time  of  the  application  for  insurance  upon  the  premises  in  ques- 
tion, represented  to  the  defendant,  its  officers,  or  agents,  that  the 
plaintiffs  then  had  and  would  continue  to  keep  a  watchman  upon 
the  said  premises,  and  that  the  said  policy  issued  in  this  case  to 
plaintiffs  by  defendant  was  issued  upon  the  said  representation, 
and  that  said  representation  had  a  material  Influence  upon  the 
minds  of  the  agents  of  defendant  in  inducing  them  as  such  agents 
to  take  the  said  risk,  and  that  the  said  risk  would  not  have  been 
taken  by  the  defendant,  its  officers,  or  agents,  if  the  said  repre- 
sentation had  not  been  made;  then  if  the  jury  find  that  Uie 
plaintiffs  did  not  keep  a  watchman  upon  the  said  premises  at  the 
time  of  and  after  the  issuing  of  said  policy,  the  jury  will  find 
for  the  defendant." 

The  defendant  asked  these  instructions,  which  the  court  re- 
fused to  give. 

1.  If  the  offer  of  defendant  to  rebuild  was  made  within  twenty 
days  after  notice  and  proofs  of  loss  were  delivered  by  plaintiffs, 
then  the  plaintiffs  cannot  recover  in  this  action.  2.  If  the  offer 
of  defendant  to  rebuild  was  not  made  within  twenty  days  aft^ 
notice  and  proofo  of  loss  were  delivered  to  defendant  by  tiie 
plaintiffs,  but  if  the  plaintiffis  assented  to  said  offer  to  rebuild, 
then  the  plaintiffs  cannot  recover.   8.  If  it  does  not  appear  from 
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the  evidence  when  the  proofs  of  loss  were  delivered,  then  the 
jury  are  to  find  whether  the  defendant's  offer  to  rebuild  was  ac- 
cepted by  the  plaintiffs  ;  and  if  the  said  offer  to  rebuild  was  not 
accepted,  then  the  offer  to  rebuild  is  not  a  waiver  of  any  defence 
in  this  action  npon  the  question  of  representation ;  and  if  the 
said  offer  to  rebuild  was  accepted  by  the  plaintiffs,  then  the  plain- 
tiffs cannot  recover  in  this  action.  4.  If  the  jury  believe  from 
the  evidence  that  either  of  the  plaintiffs,  or  William  Bersche,  as 
their  agent,  at  the  time  of  applying  for  the  policy  sued  on,  or  at 
any  time  during  the  negotiations  which  resulted  in  the  issuing  of 
said  policy,  represented  to  the  officers  of  the  defendant  that  plain- 
tiffs then  kept  and  would  continue  to  keep  a  watchman  upon  the 
insured  premises;  and  if  they  further  believe  that  defendant 
would  not  have  granted  said  policy  and  taken  said  risk  if  such 
representation  had  not  been  made ;  and  if  they  further  believe 
that  no  watchman  was  kept  upon  said  premises  at  the  time  said 
representation  was  made,  nor  at  any  time  thereafter  up  to  the 
time  of  the  fire,  and  that  the  officers  and  agents  of  the  defendant 
had  no  knowledge  or  information  until  after  the  fire  that  such 
watchman  was  not  kept ;  then  they  are  instructed  that  there  was 
such  misrepresentation  on  the  part  of  the  plaintiffs  as  to  render 
said  policy  absolutely  void,  and  no  acts  of  the  defendant,  or  its 
officers  or  agents,  after  the  fire,  given  in  evidence,  could  have 
the  effect  of  giving  said  policy  any  force  or  validity,  and  the  ver- 
dict should  be  for  the  defendant. 

At  the  hearing  in  this  court,  the  defendant  (appellant)  for- 
mally withdrew  any  objection  to  the  first  instruction  given  for 
the  plaintiffs,  and  no  question  was  made  upon  the  first  three  of 
the  instructions  refused  the  defendant,  and  they  appear  to  have 
been  very  properly  refused. 

The  other  instructions  —  that  is,  the  last  three  given  for  the 
plaintiffs,  the  one  given  for  the  defendant,  and  the  fourth  refused 
the  defendant  —  all  refer  to  the  representation  alleged  to  have 
been  made,  and  its  materiality  and  the  breach  of  it,  and  the  al- 
leged waiver  of  it  by  the  election  of  the  defendant  to  rebuild. 
Under  the  instructions  given,  if  the  jury  had  found  that  the  al- 
leged representation  was  made,  and  tJiat  it  was  so  material  that 
if  it  had  not  been  made  the  risk  would  not  have  been  taken,  or  a 
higher  rate  of  premium  would  have  been  charged  ;  and  that  no 
watchman  was  kept  (of  which  there  is  no  question),  and  that,  at 
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the  time  of  making  the  election  to  rebuild,  the  defendant  had  no 
knowledge  of  the  fact  that  no  watchman  was  kept,  they  must  have 
found  a  verdict  for  the  defendant.  The  jury,  however,  found  a 
verdict  for  the  plaintiff,  and  that  verdict  must  haVe  been  based 
upon  the  ground,  1st,  that  the  representation  was  not  made ;  or, 
2d,  that  it  was  not  material ;  or,  3d,  that  the  defendant,  before 
making  the  election  to  rebuild,  had  knowledge  that  no  watchman 
was  kept.  If  based  upon  either  of  the  two  first  mentioned 
grounds,  no  one  would  doubt  the  legal  propriety  of  the  verdict 
The  question  then  to  be  considered  is  whether,  if  the  verdict  was 
based  upon  the  third  ground,  it  was  legal  and  proper.  The  plain- 
tiffs insist  that  the  defendant  had  a  legal  competency  to  waive 
their  right  (if  any)  to  defend  against  the  plaintiffs'  clsdm  by  set- 
ting up  their  failure  to  comply  with  the  representation,  and  that 
their  election  to  rebuild  and  notice  of  it  was  such  waiver.  The 
defendant,  on  the  other  hand,  contends  that  the  policy  was  void 
€ib  initio^  and  could  not  be  revived  by  an  act  which  suppose  a 
liability,  and  that  the  election  and  notice  given  of  it  were  not  effir 
cient  to  revive  it.  The  second  condition  annexed  to  tiie  policy 
(under  which  these  questions  arise)  includes  not  only  misrepre- 
sentations and  concealments,  which  may  be  supposed  to  precede 
the  issuing  of  the  policy,  but  also  other  matters  which  may  follow 
the  issuing  of  the  policy,  extending  to  all  such  occupation  of  the 
premises  insured  which  may  render  the  risk  more  hazardous,  as 
matters  which  shall  render  the  insurance,  not  the  policy,  void 
and  of  no  effect. 

Misrepresentation  is  therefore  put  by  the  contract  upon  Ihe 
same  footing  with  all  other  things  which  may  happen  to  increase 
the  risk,  and  the  courts  have  frequently  held  that  such  defences 
may  be  waived.  There  is  no  reason  why  contracts  of  insurance, 
whether  made  by  natural  persons  or  artificial  corporations,  should 
be  construed  differently  from  other  contracts.  After  the  destruc- 
tion by  fire  of  the  plaintiffs'  factory,  surely  the  defendant  might 
have  paid  the  amount  of  the  insurance  if  it  had  chosen  so  to  do  ; 
much  more  could  it  waive  a  single  ground  of  defence  to  the  plain- 
tiffs' claim.  The  question  recurs,  did  the  election  to  rebuild  and 
the  notice  of  that  election  given  the  plaintiff,  operate  as  a  waiver 
of  the  defence  of  misrepresentation  ?  Bearing  in  mind  that  the 
jury  (if  the  verdict  is  based  upon  a  waiver  at  all)  have  found  that 
the  defendant  had  knowledge  that  no  watchman  was  kept,  it  is 
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clear  that  the  defendant  did  not  rely  upon  the  misrepresentation 
as  a  defence  to  the  plaintiffs'  claim ;  and  if  it  had  announced  to 
the  plaintiffs  that  it  would  make  good  their  loss  by  paying  them 
the  money,  it  would  seem  clear  that  all  defences  were  thereby 
waived,  no  fraud  or  mistake  being  shown.  The  notice  to  the 
plaintiffs  that  the  defendant  would  rebuild  the  premises  is  an 
announcement  that  it  would  make  good  their  loss  in  another  way 
than  by  the  payment  of  money,  the  right  to  do  which  was  reserved 
in  the  contract  as  a  privily  to  the  defendant  which  the  plaintiffs 
could  not  reject,  and  which  needed  no  acceptance  from  them  to 
render  binding. 

The  instructions  left  it  to  the  jury  to  infer  from  the  evidence 
stated  that  a  waiver  was  made ;  and  if  it  has  so  inferred,  no  ob- 
jection is  perceived  to  the  inference. 

Judges  Bay  and  Dbyden  concurring  in  this  decision,  the 

Judgment  is  (^rmed. 


Jacob  Bebschb  et  al.y  respondents,  vs.  St.  Louis  Mutijal 
FiRB  AND  Mabinb  INSURANCE  Co.,  appellant^  (Sapreme  Court, 
Missouri,  March  Term,  1862.)    Incumhrancet.  —  Waiver. 

A  provirion  in  a  policy  of  insurance  upon  buildings,  that  it  slioold  be  void  tmlest  the  in- 
cumbrances be  expressed  therein,  is  satisfied  if  the  application  (which  formed  part  of  the 
policy)  state  that  Uie  property  was  incumbered,  without  stating  the  amount 

The  notice  given  by  the  insurance  company  to  the  assured,  after  the  fire,  of  its  determina- 
tioB  to  rebuild  the  premises,  was  a  waiver  of  the  defence  that  the  assured  had  not  stated 
the  amount  of  the  incumbrances  upon  the  property  insured. 


Ann  Mabia  Wtman,  adm'x,  vs.  David  B.  Pbobsbb  et  aL^ 
(Sapreme  Court,  New  York,  March,  1862^)  Adminiitrator  and 
Heir,  —  Tide  to  Insurance. 

The  proceeds  of  a  policy  payable  to  the  assured,  his  executors,  administrators,  and  assigns, 
belong  on  the  death  of  the  assured  to  the  executor  or  administrator,  and  not  to  the  heir. 
See  if Omoy  y.  Folgham,  8  Yes.  47S. 


GiLBEBT  VS.  Phcbnix  Insuban€«:  Co.'   (Supreme  Court,  New 
York,  March,  1862.)    Notice  of  other  Bisuranee. 

The  clause  requiring  notice  of  prior  and  subsequent  insurance  to  be  indorsed  upon  the  pol- 
^  or  otherwise  acknowledged  in  writing,  kdd^  valid.  It  is  not  enough  in  such  case  to 
▼ubally  notify  the  defendants*  agent  of  the  other  insurance  ;  the  same  must  be  indorsed 
open  the  policy,  or  otherwise  mentioned  in  writing. 

1  81  Mo.  55S.  >  86  Barb.  868.  <  86  Baib.  872. 
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John  N.  Fbanois  &  others  vs.  Butler  Mutual  Firb  In- 
surance Co.^ 

(Supreme  Court,  Rhode  Island,  March  Term,  1862.) 

Assessment.  —  Mortgage, 

Where  one  trticle  of  the  by-laws  of  a  mutual  fire  insurance  comfMnj  provided,  "  If  any 
assessment  required  by  the  directors  is  not  paid  within  thirty  days  after  notice,  the  de- 
linquent's policy  shall  cease  and  determine,*'  &c.,  and  another  by-law  provided,  amongit 
other  things,  **  Any  policy  of  insurance  payable  to  the  mortgagee  in  case  of  lo«  shaB 
continue  so  payable  notwithstanding  any  alienation  of  the  property  of  the  mortgagor, 
made  subsequently  to  such  insurance.  And  such  mortgagee  shall  pay  any  and  all  assess- 
ments on  the  property,  provided  the  original  assured  shall  not  pay  the  same  on  demand,** 
it  was  held,  that  the  forfeiture  provided  by  the  former  section  did  not  apply  to  the  ease  of 
a  mortgagee  to  whom,  by  the  policy,  the  loss  was  made  payable ;  and  that  he  might,  m 
case  of  loss,  recover  thereon,  although  the  policy  had  ceased,  by  neglect  to  par  an  as- 
sessment within  the  thirty  days,  as  to  the  mortgagor,  whose  interest  was  insured. 

Assumpsit  upon  a  policy  of  fire  insurance,  insuring  one 
Michael  Maginn,  in  the  sum  of  $450,  upon  his  dwelling-house  in 
North  Providence,  against  loss  or  damage  by  fire,  from  the  fourth 
day  of  December,  1857,  to  the  fourth  day  of  December,  1860 ;  the 
loss  payable  to  the  plaintiffs,  as  trustees  of  the  Mechanics'  Mutual 
Loan  Association,  to  whom  the  house  was  mortgaged,  as  stated  in 
the  application  for  insurance,  in  the  sum  of  $500.  The  defend- 
ants were  a  mutual  office,  and  the  policy  was  issued  by  them  on 
the  fourth  day  of  December,  1857. 

The  case  was  submitted  to  the  court,  without  a  jury,  at  th^ 
March  term  for  the  county  of  Providence,  1862,  under  the  gen- 
eral issue.  At  the  trial  it  was  agreed  that  the  house  insured  was 
totally  destroyed  by  fire  on  the  ninth  day  of  October,  1859,  and 
was,  at  the  time  of  the  loss,  of  the  value  of  $600,  and  that  the 
plaintiffs  were  entitled  to  recover  the  whole  amount  of  the  loss,  if 
anything.  The  defence  turned,  solely,  upon  the  thirteenth  article 
of  the  by-laws  of  the  company,  —  annexed  to  and  made  part  of 
the  policy,  —  and  which  was  as  follows :  13.  No  policy  shall 
be  valid  until  the  premium  is  paid.  If  any  assessment  required 
by  the  directors  is  not  paid  within  thirty  days  after  notice,  the 
delinquent's  policy  shall  cease  and  determine ;  and  in  case  of  in- 
surance of  property  not  situated  within  this  state,  the  president 
and  directors  may  require,  as  a  security  for  the  capability  of  the 
assured  for  the  assessments,  a  surety  satisfactory  to  the  directcm. 
Notices  of  the  sums  required  to  be  paid  by  the  directors  shall  be 

1  7  B.  L  169. 
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given  in  such  manner  as  the  directx>rs  may  prescribe  ;  and  in  case 
any  person  insured  by  this  company  shall  neglect  to  make  any 
payment  as  aforesaid,  the  lien  mentioned  in  section  seventh  of 
the  act  of  incorporation  of  this  company  may  be  enforced  in  the 
manner  therein  named." 

The  eleventh  article  of  the  by-laws  contained,  amongst  other 
clauses,  this :  — 

**  Any  policy  of  insurance  payable  to  the  mortgagee,  in  case  of 
loss,  shall  continue  so  payable  notwithstanding  any  alienation  of 
the  property  of  the  mortgagor,  made  subsequently  to  such  insur- 
ance. And  such  mortgagee  shall  pay  any  and  all  assessments  on 
the  property,  provided  the  original  assured  shall  not  pay  the 
same  on  demand." 

Assessments  having  been  made  by  the  directors  of  the  company 
in  1859,  to,  cover  losses  of  the  company,  notice  of  the  same  had 
been  repeatedly  given  both  to  Maginn  and  the  plaintiffs,  in  the 
mode  prescribed  by  the  directors,  to  call  and  pay  them ;  and  more 
than  thirty  days  had  expired  after  such  notices,  before  the  hap- 
pening of  the  loss,  without  payment  of  the  assessments  by  either, 
as  will  be  more  particularly  stated  in  the  opinion  of  the  court. 

Bbayton,  J.  This  action  is  brought  upon  a  fire  policy,  made 
by  the  defendants,  December  4,  1857,  whereby  they  insured  one 
Michael  Maginn,  in  the  sum  of  $450,  against  loss  or  damage  by 
fire  upon  his  dwelling-house,  situate  in  North  Providence.  The 
policy  was  made  payable,  in  case  of  loss,  to  the  plaintiffs,  who 
are  mortgagees  of  the  property  insured. 

At  the  trial  it  was  agreed  that  the  property  had  been  totally 
destroyed  by  fire  on  the  9th  day  of  October,  1859,  and  that  the 
assured  had  furnished  the  usual  and  necessary  preliminary  proof 
required,  and  that  the  plaintiffs  were  entitled  to  recover,  if  the 
policy,  at  the  time  of  the  loss,  were  a  subsisting  one. 

The  defendants  claimed,  that  by  virtue  of  certain  by-laws  of 
the  company,  subject  to  the  conditions  and  limitations  on  which 
the  policy  was  made  and  accepted,  and  which  were  annexed  to 
and  made  part  of  the  contract  of  insurance,  the  policy  had  become 
void.  Section  13  of  the  by-laws  is  that  upon  which  the  defence 
is  made  to  rest.    It  is  as  follows :  — 

13.  No  policy  shall  be  valid  until  the  premium  shall  be  paid. 
If  any  assessment  required  by  the  directors  is  not  paid  within 
thirty  days  after  notice,  the  delinquent's  policy  shall  cease  and 
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determine;  and  in  case  of  insurance  of  property  not  situated 
within  this  state,  the  president  and  directors  may  require,  as  a 
security  for  the  capability  of  the  assured  for  the  assessments,  a 
surety  satis&ctory  to  the  directors.  Notices  of  the  sums  required 
to  be  paid  by  the  directors  shall  be  given  in  such  a  manner  as 
the  directors  may  prescribe ;  and  in  case  any  person  insured  by 
this  company  shall  neglect  to  make  any  payment  as  aforesaid, 
the  lien  mentioned  in  section  seventh  of  the  act  of  incorporation 
of  this  company  may  be  enforced  in  the  manner  therein  named.** 

On  the  8th  day  of  March,  1859,  the  directors  of  the  company, 
for  the  purpose  of  paying  certain  losses,  amounting  to  ihe  sum 
of  $6,542.88,  ordered  that  the  persons  insured  should  pay  in  a 
contribution,  proportioned  to  the  amount  by  them  insured,  and  to 
the  amount  of  premium  paid  by  them  ;  that  it  should  be  paid 
between  the  15th  day  of  March  and  the  18th  day  of  April  follow- 
ing, and  that  notice  of  the  order  and  of  the  amount  of  the  contri- 
bution required  should  be  given,  by  circulars,  delivered  to  die 
persons  of  whom  it  was  required. 

Notice  of  the  order  of  the  directors,  the  amount  required  to  be 
paid,  and  of  the  time  within  which  payment  was  required  to  be 
made,  was  given,  in  the  mode  provided,  both  to  the  original 
assured  and  to  the  mortgagees,  before  the  15th  day  of  March, 
1859;  and  notice,  at  the  same  time,  was  given  to  both,  that 
"By-law  No.  18  provides,  that  if  any  assessment  required  by 
the  directors  is  not  paid  within  thirty  days  after  notice,  ihd 
delinquent's  policy  shall  cease  and  determine,  and  that  the  Hen 
upon  the  property,  given  by  the  act  of  incorporation,  may  be 
enforced."  On  the  16th  of  April  following,  notice  Mras  given  to 
both,  that  **  Your  assessment,  due  April  15th,  remidns  unpaid.*^ 
On  the  20th  of  June  following,  notice  was  again  given  to  botli, 
that  "Your  assessment,  due  April  15,  remains  unpaid,"  and 'that 
if  not  paid  on  or  before  July  1st,  it  will  be  collected  in  accordance 
with  section  seventh  of  the  charter,  reciting  that  section ;  and 
similar  notices  were  given  at  other  times. 

From  the  evidence  in  this  case  it  is  quite  clear  that  the  assess- 
ment, ordered  by  the  directors  to  be  paid  upon  this  policy^  was 
not  paid  within  thirty  days  after  notice,  nor  within  thirty  days 
after  the  last  day  limited  by  the  order  for  its  payment.  TUs 
n^lect  to  contribute  to  the  losses  of  the  other  members  of  the 
company,  as  thus  required,  would  have  operated  to  avoid  the  pol- 
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icy  as  to  the  original  assured,  Michael  Maginn,  ander  the  provis- 
ions of  the  thirteenth  section  of  the  by-laws ;  and  since  the  loss, 
which  by  the  terms  of  the  policy  is  to  be  paid  to  the  mortgagees, 
is  the  loss  of  the  ori^al  assured,  and  not  of  the  mortgagees,  and 
he  had  no  subsisting  policy  whereon  a  loss  could  happen,  the 
mortgagees,  if  this  were  all,  would  be  iEJike  defeated  of  a  recov- 
ery, in  case  of  a  destruction  of  the  property  by  fire.  Soxsie  v. 
The  Providence  Mutual  Fire  Insurcmce  Company^  6  R.  I.  Rep. 
517,  arUe.  Unless,  therefore,  the  persons  to  whom  the  loss  is 
made  payable  have  some  right  of  recovery  secured  to  them  by 
other  provisions  of  the  policy,  beyond  that  of  the  original  as- 
sured, they  must  be  barred  by  his  default.  That  the  policy  con- 
templates some  such  right,  distinct  from  that  of  the  assured,  is 
quite  evident  from  the  provision  of  the  eleventh  section  of  the 
by-laws :  — 

"  11.  When  any  property,  insured  by  this  company,  shall  be 
alienated  by  sale  or  otherwise,  the  policy  shall  thereupon  be 
void ;  unless  the  new  owner  of  the  property  shall  have  the  policy 
assigned  to  him  by  an  indorsement  thereof,  and  shall,  within  ten 
days,  obtain  the  consent  of  the  directors  thereto,  and  the  said 
assignment  from  thenceforth  shall  give  to  the  new  owner  all  the 
benefit  resulting  from  said  policy.  In  case  of  alienation  by 
devise,  the  policy  shall  be  void,  unless  the  devisee  or  executor 
shall,  within  thirty  days  after  the  probate  of  the  will  of  the 
devisor,  procure  a  renewal  of  the  policy,  or  make  an  assignment 
thereof  to  the  devisee,  with  the  consent  of  the  directors,  of  which 
he  shall  give  notice ;  and  property  mortgaged  shall  not  be  con- 
sidered alienated,  except  when  it  shall  be  taken  possession  of  by 
the  mortgagee,  for  the  breach  of  the  condition  expressed  in  the 
mortgage  deed,  or  in  any  defeasance ;  then  the  policy  shall  be 
void,  unless  the  same  be  transferred  to  the  mortgagee  with  the 
consent  of  the  directors.  Any  policy  of  insurance  payable  to  the 
mortgagee  in  case  of  loss  shall  continue  so  payable  notwithstand- 
ing any  alienation  of  the  property  of  the  mortgagor,  made  sub- 
sequently to  such  insurance.  And  such  mortgagee  shall  pay  any 
and  all  assessments  on  the  property,  provided  the  original  assured 
shall  not  pay  the  same  on  demand." 

By  this  section,  though  the  policy  is  to  become  void  upon  the 
alienation  of  the  property,  so  that  the  original  assured  shall  not 
recover  in  case  of  loss,  it  is,  nevertheless,  to  continue  payable  to 
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,  the  mortgagee  in  such  case,  in  the  same  manner  as  if  no  aliena- 
tion had  been  made.  In  case  of  non-payment  of  assessments  by 
the  insured,  the  person  to  whom  the  loss  is  made,  payable  is 
holden  to  pay  all  assessments  required  of  the  assured,  upon  lus 
default  to  pay  upon  demand.  The  payment  here  provided  to  be 
made  by  the  mortgagee  does  not  seem  to  be  intended  as  a  mere 
privilege  in  him  to  perform  the  obligation  of  the  assured  in  order 
to  avoid  the  forfeiture  of  the  policy  arising  upon  his  default,  but 
the  mortgagee  is  made  liable,  absolutely,  in  such  case,. for  all 
such  assessments.  It  will  be  noticed,  however,  that  the  mort- 
gagee is  not  required  to  pay  within  the  time  limited  for  the 
assured,  nor  is  any  time  limited  within  which  a  mortgagee  shall 
pay;  nor  is  it  provided  that  a  failure  by  him  to  pay,  upon 
demand,  or  that  upon  a  failure  for  thirty  days,  or  for  any  other 
period,  to  pay  the  assessment,  the  policy  shall  not  still  continue 
payable  to  him,  as  provided  therein.  The  provisions  of  this 
section  seem  to  contemplate  that  the  policy  shall  continue  in 
force  for  the  benefit  of  the  mortgagee,  when  it  has  been  forfeited 
as  to  the  original  assured. 

We  are,  therefore,  of  opinion,  that  the  plaintifb  are  not  within 
the  thirteenth  section  of  the  by-laws ;  and  that,  as  to  them,  there 
was,  at  the  time  of  the  loss,  a  subsisting  policy ;  and  that  they 
are  entitled  to  be  paid  the  amount  of  the  loss,  as  the  policy  pro-  i 
vides. 


Woodbury  Savings  Bank  and  Building  Association  m. 
Charter  Oak  Fire  and  Marine  Insurance  Co.^  (Supreme 
Court,  Connecticut,  April  Term,  1863.)  Acts  of  Agent,  — Mistake, 
—  Equity, 

It  is  the  settled  policj  of  our  law  to  treat  local  agents  of  insurance  companies,  who  are 
authorized  to  procure  and  forward  applications  for  insurance,  as  the  agents  of  the  com- 
panies and  not  of  the  applicants,  in  any  mistakes  of  the  application  made  hj  them  or 
by  the  applicant  under  their  direction. 

An  agent,  employed  by  such  a  local  agent,  in  pursuance  of  a  custom  known  to  and  s|h 
proved  by  the  company,  to  solicit  and  forward  to  him  applications  for  insnimnoe,  kM  to 
stand  in  the  same  relation  to  the  company  as  to  such  mistakes. 

Where  a  mortgagee  applied  for  insurance  through  such  an  agent,  intending  to  procure  so 
insurance  of  his  mortgage  interest  and  so  stating  to  the  agent,  but  the  agent  drew  the 
application  as  for  an  insurance  on  the  property  itself,  in  the  name  of  the  mortgage 
and  as  his  property,  the  amount  to  be  payable  in  case  of  loss  to  the  mortgagee,  and  » 
made  the  application  and  had  the  policy  so  made  in  the  belief  that  such  was  the  proper 
legal  mode  of  effecting  an  insurance  on  the  mortgage  interest,  it  was  kM  that  the 
mistake  could  be  corrected  by  a  court  of  chancery,  although  it  was  one  of  law  and  not  flf 
fiict. 

1  31  Conn.  517. 
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Eddy  also,  that  the  insured  was  not  affected  by  the  fact  that  the  agent  had  been  instracted 
by  the  company  not  to  take  applications  for  insurance  upon  mortgage  interests,  he 
having  no  knowledge  of  such  a  limitation  of  the  powers  of  the  agent 

A  condition  in  a  policy  that  no  suit  shall  be  brought  in  case  of  loss  unless  within  six 
months  after  the  loss,  is  valid  and  binding  on  the  insured. 

But  where  an  action  at  law  was  brought  on  the  policy  within  the  time  limited,  which  it 
was  found  could  not  be  snstained  by  reason  of  a  mistake  in  the  form  of  the  policy,  and  a 
bill  in  equity  was  brought  while  that  suit  was  pending,  and  after  the  six  months  had 
expired,  for  the  correction  of  the  policy  and  for  an  injunction  against  the  defence  set  up 
in  the  action  at  law,  it  was  held  that  the  suit  was  not  barred  by  the  expiration  of  the 
time  limited. 

Where  a  condition  of  the  policy  provided  that  it  should  become  void  if  any  further 
insurance  was  obtained  on  the  property  iosured,  without  the  consent  of  the  insurance 
company  indorsed  on  the  policy,  and  the  owner  of  the  equity  of  redemption  procured  a 
kter  insurance  of  the  property  of  which  no  notice  was  given  to  the  company,  and  of 
which  the  party  originally  insured  had  no  knowledge,  it  was  AeZi,  that  as  the  original 
insurance  was  intended  as  an  insurance  of  the  mortgage  interest  of  the  insured,  and  was 
to  be  regarded  as  equitably  such,  the  later  insurance  was  not  a  further  insurance  of  the 
same  property,  and  not  a  breach  of  the  condition. 


WnjjAH  A.  Hebbon  vs.  Peobia  Mabine  and  Fibb  Ik- 

SUBANOE  CO.I 

(Supreme  Court,  Illinois,  April  Term,  1862.) 

Pleading.  —  Notice  of  Lou. 

Covenant  held  proper  in  this  case  upon  a  renewal  insurance. 

The  insured  need  not  set  out  the  application  in  declaring  upon  his  policy. 

PerMmal  notice  of  loss  is  not  necessary. 

If  the  certificate  of  loss  is  received  without  objection,  this  is  a  waiver  of  the  question  of 
nearness. 

The  case  is  sufficiently  stated  in  the  opinion. 

Bbeese,  J.  As  we  understand  the  record  in  this  case,  the 
only  important  question  presented  is  the  sufficiency  of  the  second 
count  of  the  declaration  as  amended,  to  which  a  demurrer  was 
sustained  in  the  court  below. 

The  action  was  covenant  on  a  policy  of  insurance,  bearing  date 
the  first  day  of  September,  1855,  and  sealed  with  the  seal  of  the 
Peoria  Marine  and  Fire  Insurance  Company,  the  defendant. 

Condition  thirteen,  of  the  policy,  is  in  these  words :  "  Insurance 
once  made  may  be  continued  for  such  further  term  as  may  be 
agreed  on,  the  premium  being  paid,  and  a  renewal  receipt  given 
for  the  same  ;  and  it  shall  be  considered  as  continued  under  the 
original  representation,  in  so  far  as  it  may  not  be  varied  by  a 
new  representation  in  writing,  which  in  all  cases  it  shall  be  in- 
<Himbent  on  the  party  insured  to  make  when  the  risk  has  been 
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changed,  either  within  itself  or  by  the  surrounding  or  adjacent 
buildings. 

The  amended  second  count,  after  setting  out  the  conditions  at- 
tached to  the  policy,  one  of  which  is  popied  above,  allies  that 
defendants  made  their  certain  policy  of  insurance  for  the  period 
of  one  year,  subject  to  certain  conditions  thereunto  attached  ;  one 
of  which  conditions  provided  that  insurance  once  effected  might 
be  continued  for  such  time  as  might  be  agreed  on,  the  premium 
being  paid  by  the  insured  and  a  renewal  receipt  being  given  there- 
for ;  that  in  pursuance  of  such  condition  the  policy  sued  on  was, 
by  the  payment  of  the  premium,  and  the  granting  of  the  renewal 
receipt,  continued  in  force  until  the  time  of  the  destruction  of  the 
insured  premises  by  fire  ;  that  the  plaintiff  was  interested  in  ihe 
premises  when  burned ;  that  the  fire  did  not  happen  in  such  a 
way  as  to  bring  it  within  any  of  the  exceptions  of  the  policy,  all 
of  i^diich  are  specifically  enumerated ;  that  plaintiff  has  complied 
with  each  and  all  of  the  conditions  precedent,  which  are  specifi- 
cally set  forth,  and  that  the  defendants  have  failed  to  perform 
their  covenants. 

The  point  is,  will  covenant  lie  on  the  case  presented  by  this 
count? 

The  defendant  contends,  that  as  the  renewal  receipts  show  new 
and  distinct  agreements,  enlarging  risk  and  extending  the  time, 
and  are  not  under  seal,  assumpsit,  and  not  covenant,  is  the  proper 
action. 

IVe  do  not  perceive  in  the  pleadings  any  averment  of  any  &et 
from  which  it  could  be  inferred  there  had  been  an  increase  of 
risk,  or  any  change  in  the  terms  of  the  original  policy,  by  any 
subsequent  parol  agreement  or  contract.  It  attempts,  and  we 
think  successfully,  to  avail  of  condition  thirteen,  by  averring  pay- 
ment of  the  premium  and  the  execution  by  the  company,  of  a  re- 
newal receipt  for  the  same,  which,  by  force  of  the  condition,  con- 
tinues the  original  policy. 

It  is  not  like  the  case  of  I^ciani  v.  The  Am.  Fire  Ins.  Co.  2 
Wharton,  172.  The  policy  in  that  case  contained  no  such  pro- 
vision as  this.  In  that  case  parol  agreements  had  been  indorsed 
on  the  original  policy,  variant  from  the  policy,  and  the  policy 
contained  no  covenant  that  it  should  be  continued  by  such  agree- 
ments. It  seems  to  indicate,  most  clearly,  that  a  new  policy  was 
to  be  executed  upon  the  payment  of  the  current  premiums,  since 
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there  is  a  stipulation  that  there  shall  be  no  charge  for  such  new 
policy. 

This  policy  continues  itself  by  its  own  terms,  on  the  perform- 
ance of  the  condition  precedent,  to  wit,  the  payment  of  the 
premiums,  and  taking  a  receipt  therefor.  This  is  the  mode  agreed 
upon  by  the  parties  for  continuing  the  policy,  and  not  by  execut- 
ing a  new  one.  We  think  this  is  very  clear,  and  the  company 
should  not  be  allowed  to  repudiate  their  agreement.  They  have 
received  the  premiums  and  given  the  renewal  receipts,  the  effect 
of  which,  as  they  well  understood,  was  to  continue  the  original 
policy.  These  receipts  are  no  new  contracts,  but  merely  evidence 
that  the  condition  of  the  policy  has  been  complied  with  by  the 
assured. 

The  objection  that  the  original  application  for  insurance,  being 
a  condition  precedent,  is  not  set  out,  we  think  is  not  sound.  We 
do  not  think  the  assured  is  bound  to  set  out  and  prove  the  truth 
of  his  representations.  They  are  subject  to  attack  by  the  de- 
fendant, and  if  he  shows  their  falsity,  if  material,  the  assured 
cannot  recover. 

As  to  the  objection  that  notice  was  not  given  to  the  secretary 
of  the  company  of  the  loss,  it  is  sufficient  if  it  was  given  and  re- 
ceived at  the  office  of  the  company. 

As  to  the  last  objection,  of  the  want  of  an  averment  that  Bailey, 
whose  certificate  formed  a  part  of  the  preliminary  proof  required 
by  the  terms  of  the  policy,  was  the  notary  nearest  to  the  place  of 
the  fire,  it  is  sufficient  to  say  that  the  certificate  was  received,  for 
aught  that  appears,  by  the  insurance  company,  without  any  ob- 
jection. As  we  said  in  the  case  of  the  OrecU  Western  Insurance 
Co.  V.  Staaden^  26  111.  865,  good  faith  and  the  principle  of  fair 
dealing  required  that  the  company,  if  intending  to  insist  upon 
this  formal  defect  in  the  proof,  should  in  a  reasonable  time  have 
notified  the  assured,  so  that  the  defect  might  have  been  remedied. 
We  must  hold  that  this  defect  was  waived  by  the  company. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  leave 
to  the  defendant  to  plead  to  issue.  Judgment  reversed. 
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Western  Massachusetts  Insxtbakce  Co.  v$.  Geobgb  S. 
RiCKEB  &  another.^ 
(Supreme  Court,  Michigan,  April  Term,  1862.) 
Alienation. 

A  policy  of  intnnuice,  one  of  the  conditions  of  which  is  that  "  in  case  of  any  sale,  tnnsfer, 
or  change  of  title  in  the  property  insured,  such  insurance  shall  be  Toid  and  cease,'*  is 
avoided  by  a  conveyance  which  is  absolute  in  form,  though  given  as  security  for  a  debt 
merely. 

And  where  the  insurance  is  upon  a  single  building,  and  the  conveyance  is  of  an  undivided 
interest  only,  the  conveyance  avoids  the  whole  policy,  notwithstanding  the  interest  of 
the  insured  remaining  unconveyed  is  shown  to  exceed  in  value  the  sum  insured. 

Eebob  to  Genesee  Circuit.  The  case,  so  &r  as  passed  upon, 
will  be  found  stated  in  the  opinion. 

Manniko,  J.  One  of  the  conditions  attached  to  the  policj  of 
insurance,  and  forming  a  part  of  it,  is  in  these  words :  And  in 
case  of  any  sale,  transfer,  or  change  of  title  in  the  property  in- 
sured by  tins  company,  such  insurance  shall  be  void  and  cease.*^ 
The  property  insured  was  a  three  story  frame  flouring  and  grist- 
mill, belonging  to  the  insured.  After  the  insurance  and  before 
the  fire,  the  insured  conveyed  an  undivided  one  third  interest  in 
the  premises  on  which  the  mill  stood  to  Latourette.  The  con- 
veyance was  in  the  usual  form,  but  was  intended  by  the  parties 
to  it  as  security  to  Latourette  for  a  debt  the  insured  were  owing 
him,  and  to  secure  further  advances  to  be  made  to  them  by  La- 
tourette, who,  after  the  fire,  on  being  paid  what  was  due  him, 
reconveyed  the  premises  to  the  insured. 

The  insurance  company  insist  that  the  conveyance  to  Latou- 
rette annulled  the  insurance,  under  the  condition  of  the  policy 
above  stated.  The  company  also  insist  that  the  court  erred  in 
admitting  parol  evidence  to  show  the  conveyance  to  Latourette 
was  intended  as  security  only  for  what  the  insured  were  owing 
him,  and  for  further  advances.  While,  on  the  other  hand,  the 
insured  insist  they  had  a  right  to  introduce  on  the  trial  parol 
evidence  for  that  purpose  ;  and  that  if  the  court  erred  in  admit- 
ting it,  they  are  still  entitled  to  recover  the  whole  amount  in- 
sured, which  is  $2,000,  as  the  mill,  which  was  wholly  destroyed 
by  fire,  was  shown  on  the  trial  to  have  been  worth  96,000  at  the 
time  of  the  fire ;  or  if  they  are  not  entitled  to  the  $2,000,  that 
they  are  entitled  to  two  thirds  of  the  insurance,  as  they  had  only 
conveyed  to  Latourette  one  third  of  the  milL 

1  10  Mich.  S79. 
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The  words  transfer  or  exchange  of  title  are  more  comprehensiye 
than  the  word  sale^  which  immediately  precedes  them.    A  sale  is 
a  parting  with  one*s  interest  in  a  thing  for  a  yaluable  considera- 
tion.^  This  is  what  is  generally  understood  by  the  word,  and  in 
every  sale  there  is  a  transfer  or  change  of  title  from  the  vendor 
to  the  vendee.    But  there  may  be  a  transfer  or  change  of  title 
without  a  sale.    Should  A  convey  a  piece  of  property  to  B  to 
hold  in  secret  trust  for  him,  there  would  be  a  transfer  or  change 
of  title  from  A  to  B,  but  there  would  not  be  a  sale  of  the  prop- 
erty, or  an  actual  parting  with  it  to  B  .for  a  valuable  considera- 
tion, although  the  conveyance  on  its  face  would  import  a  sale  of 
it  by  A  to  B.    And  if  the  trust  instead  of  being  secret  appeared 
on  the  face  of  the  conveyance,  there  would  still  be  a  change  of 
the  title.    The  title  would  no  longer  be  in  A,  but  in  B  his 
grantee.   We  think  such  a  conveyance  would  clearly  come  within 
the  condition  of  the  policy,  and  put  an  end  to  the  insurance.  And 
if  such  a  conveyance  would  annul  the  policy,  we  see  no  reason 
why  the  conveyance  to  Latourette  should  not  have  that  efiFect. 
The  title  to  one  third  of  the  mill  was  in  him,  and  not  in  the  in- 
sured, when  the  fire  occurred.    There  can  be  no  doubt  that  the 
deed,  being  absolute  on  its  face,  and  not  in  form  a  mortgage, 
placed  the  title  in  Latourette.    He  could  have  sold  the  property 
and  conveyed  a  good  title  to  his  vendee,  if  the  latter  was  igno- 
rant of  the  circumstances  under  which  he  had  acquired  the  title. 
It  is  immaterial,  therefore,  for  the  purposes  of  the  present  suit, 
whether  the  insured  could  or  could  not  at  law  show  by  parol 
evidence  that  the  conveyance  was  intended  as  security  merely,  as 
such  evidence  would  not  show  the  title  had  not  been  in  Latou- 
rette, but  that  he  had  done  no  more  than  his  duty  in  reconveying 
the  property  on  being  paid  what  was  due  him. 

But  it  is  insisted  the  conveyance  does  not  affect  the  insurance 
on  the  other  two  thirds  of  the  mill.  If  the  insurance  was  of  two 
separate  buildings  or  piece  of  property,  and  one  had  only  been 
conveyed,  we  are  inclined  to  think  it  would  not  affect  the  policy 
aa  to  the  other.  Clark  v.  New  England  Mutual  Insurance  Co.  6 
Cush.  342.^  The  mill  was  as  entirety,  and  insured  as  such.  The 
title  was  changed ;  not  the  whole  title,  but  a  part  of  it.  The 
whole  title  was  in  the  insured  at  the  date  of  the  policy ;  when 
the  fire  took  place  two  thirds  of  the  title  only  was  in  them,  and 
one  third  in  Latourette.    This  is  a  change  of  title  to  the  entirety 

1  Ante,  Tol.  3,  p.  131. 
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of  the  thing  insured.  See  Dreher  y.  JEitna  Inmrance  Co.  18  Mo. 
128,  ante;  Dtx     Mercantile, Insurance  Co.  22  HI.  272,  ante^ 

For  these  reasons  we  are  of  opinion  the  court  below  erred,  and 
that  the  judgment  should  be  reversed,  with  costs. 

Mabtin,  C.  J.,  and  Cahpbbll,  J.,  concurred.  Chbtrttancy, 
J.,  was  absent  when  the  case  was  decided. 


Commonwealth  Instjbancb  Co.  v$.  Monningbb.^  (Supremo 

Court,  Indiana,  May  Term,  1862.)  Repre$efUation$.  —  Warrax^tia. 
—  Emdence, 

The  mere  iiidication  hi  the  policy  of  the  pUce  where  the  Application  coaM  be  found  on  fik 
doet  not  make  the  latter  a  part  of  the  contract,  so  as  to  render  its  faiatnimenti  var- 
ranties. 

If  the  facts  as  disclosed  in  the  evidence  showed,  as  indicated  bj  the  findings  of  the  jiny, 
that  certain  untrue  statements  (not  made  warranties)  by  the  plaintiff  did  not  induce  tks 
defendant  to  take  the  risk,  and  the  defendant  was  not  deceiTed  as  to  the  same,  they  wm 
not  material  in  determining  the  question  whether  the  risk  should  be  taken  or  the  esthaats 
in  reference  thereto. 

During  the  progress  of  the  trial  plaintiff  was  permitted  to  prove  that  he  had  tranamittsd 
by  mail  to  the  secretary  of  the  defendants  a  notice  of  the  loss,  and  to  read  to  the  joiT  a 
copy  of  that  notice  which  he  had  retained ;  without  having  notified  the  defendant  V$ 
produce  said  notice  on  the  trial.  HM^  proper. 


VoBB  et  al.  v9.  Hamilton  Mutital  Fieb  Insubakcb  Co.* 


The  policy  declared  that  *'  in  case  any  other  insurance  has  been  or  shall  be  issued  oovido; 
the  whole  or  any  portion  of  the  property  insured,''  the  contract  should  be  void  withoat 
notice  and  consent  The  insured  removed  the  goods  (ready-made  clothing)  covered  bj 
the  policy  in  suit  into  another  building  containing  other  goods  of  the  same  kind,  upea 
which  he  had  obtained  other  insurance;  the  two  lots  of  goods  being  consolidated  aftsr 
the  removal.  Heldf  that  it  was  not  necessary  to  give  notice  of  this  insurance.  HooB- 
Boox,  J.  dissenting. 

Thb  case  is  sufficiently  stated  Bupra. 

Pbckham,  J.  It  appeared  on  the  trial  that  the  goods  in  store 
No.  148,  after  remoyal,  were  one  consolidated  stock,  not  kept 
separate,  but  replenished  from  time  to  time  up  to  the  fire.  The 
question  is  did  these  facts  constitute  a  violation  of  that  proyision 
of  the  policy  forbidding  double  insurance  except  by  consent. 

That  there  was  a  double  insurance  in  fact  and  in  law  is  clear, 
from  the  time  the  goods  in  No.  146  were  r^noved  to  No.  148. 
The  two  policies  then  attached  to  the  consolidated  stock  and  also 


(Supreme  Court,  New  York,  May,  1862.) 
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to  all  goods  purchased  from  time  to  time  to  replenish  it.  1  Phil, 
on  Ins.  5,  491 ;  Angell  on  Ins.  §  208 ;  Sooper  y.  Mudson  R. 
Fire  Ins.  Co.  17  N.  T.  426.^  The  plaintiff  was  aware  of  the 
effect  of  this  consolidation  of  the  stock  as  to  the  insurance,  as  he 
procured  the  consent  of  the  other  company  for  the  additional  in- 
surance by  the  defendant  of  f2,500.  This  additional  insurance 
was  made  or  effected  solely  by  this  removal  of  the  goods  from 
No.  146  to  148. 

The  eighteenth  article  of  the  defendant's  by-laws  provides  in 
terms  against  any  policy    that  has  been  or  sludl  be  issued."  It 
will,  perhaps,  be  better  tmderstood  if  each  part  be  considered 
separately.    Has  that  part  of  the  article  referring  to  a  policy 
that    has  been  issued  "  been  violated  ?   If  that  part  stood  alone 
it  would  read,  "  In  case  any  other  policy  has  been  issued  cover- 
ing the  whole  or  any  portion  of  the  property  insured,"  this  policy 
shall  be  void,  unless,  &c.  That  provision,  thus  stated,  would  plainly 
refer  to  a  policy  that  had  already  issued  and  that  then  covered 
this  property.    It  had  no  reference  to  any  policy  already  issued 
that  did  not  cover  this  property.    With  such  a  policy  the  de- 
fendant could  have  no  concern.    There  was  in  fact,  then,  no  pol- 
icy issued  at  the  time  the  defendant  issued  its  policy,    covering  " 
or  touching  the  property  then  insured  by  the  defendant.  The 
property  afterward  became  covered  by  the  policy  of  the  other 
company,  by  its  subsequent  removal  to  No.  148.    The  same  may 
be  said  of  die  property  in  No.  148,  prior  to  the  removal  of  the 
goods  from  146.    They  were  not  insured  by  the  defendant's  pol- 
icy, prior  to  the  removal.    The  removal  extended  the  defendant's 
policy.    That  removal  was  not  a  reissuing  of  either  policy. 

This  act  of  removal,  as  matter  of  law,  without  any  new  agree- 
ment or  new  policy,  made  the  property  covered  by  the  other 
policy. 

As  to  the  other  provision  of  the  article,  having  reference  to 
the  future,  it  is  not  pretended  that  any  policy  has  in  fact  been 
issued  since  the  issuing  of  the  defendant's  policy  covering  the 
property  insured  by  the  defendant. 

This  is  a  close  case,  and  is  disposed  of  upon  the  peculiar  and 
precise  phraseology  of  the  defendant's  by-law.  The  defendant 
bas  been  careful  to  frame  some  thirty  by-laws,  modifying  and 
qualifying  its  liability ;  providing  specially  when  the  policy  shall 
be  void.    The  language  of  this  by-law  does  not  cover  this  case 

1  AnU,  p  S66. 
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of  insurance  by  this  transfer  of  the  property.  No  fraud  is  im- 
puted to  the  insured  in  the  transaction,  and  I  do  not  think  tlie 
defendant  is  at  liberty  to  insist  that  the  insurance  is  forfeited  by 
an  act  that  is  excluded  as  a  ground  of  forfeiture  by  the  terms  ct 
the  article  on  that  subject. 

I  confess  I  have  not  arrived  at  this  result,  in  this  case,  without 
considerable  hesitation,  in  view  of  the  temptations  to  fraud  held 
out  by  additional  insurances,  and  of  the  necessity  of  their  being 
known  to  insurance  companies.  But  a  forfeiture  of  the  insurance 
should  not  be  enforced  against  the  language  of  the  proyision  it- 
self. 

The  judgment  should  be  affirmed. 
MiLLEB,  J.,  concurred. 

HoGBBOOM,  J.  (dissenting).  I  am  of  opinion  that  upon  the 
true  construction  to  be  given  to  article  18  of  the  by-laws  of  the 
defendant,  attached  to  the  plaintiffs  policy  of  insurance,  the 
plaintiff  is  not  entitled  to  recover. 

1.  The  plain  object  and  intent  of  that  article  was  to  protect 
the  company  against  double  insurance  without  its  consent ;  be- 
cause in  the  event  of  such  insurance  there  might  be  a  strong 
temptation  to  fraud  in  the  policy  holder.  The  article  was  ob- 
viously designed  to  cover  all  possible  cases  of  double  insurance, 
and  with  this  manifest  intent  of  the  parties  before  our  eyes,  I 
think  we  ought  to  give  such  a  construction  to  the  contract  as 
will  effectuate  that  intent,  if  we  can  do  so  without  doing  vio- 
lence to  the  language  employed. 

2.  And  I  think  this  can  be  done.  The  words  are,  In  case 
any  other  policy  of  insurance  has  been  or  shall  be  issued  cot- 
ering  the  whole  or  any  part  of  the  property  insured  by  this  com- 
pany," the  policy  shall  be  void.  Now  while  it  is  true  that  at  the 
time  the  defendant's  policy  was  issued,  no  other  policy  had  been 
issued  then  covering  the  property  insured  by  the  defendant,  it 
is  equally  true  that  a  policy  had  been  issued  which,  without  al- 
teration of  its  terms,  thereafter  covered  the  property  insured  by 
the  defendant.  In  other  words,  certain  property  previously  in- 
sured in  a  Troy  company  became,  by  removal  into  the  store 
mentioned  in  the  defendant's  policy,  covered  by  the  defendant's 
policy.  I  think  the  clause  in  question,  without  any  violence  to 
its  language  or  obvious  intent,  can  and  should  be  read  as  if  it 
had  been  written,     In  case  any  other  policy  of  insurance  has 
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been  issued  now  or  hereafter  cbvering  the  whole  or  any  part  of 
the  property  insured  by  this  company." 

8.  Again,  take  the  other  alternative :  In  case  any  other  policy 
of  insurance  shall  be  issued  covering  the  whole  or  any  part  of 
the  property  insured,"  &c  Was  not  the  Troy  policy,  so  far  as 
the  property  insured  by  the  defendant  was  concerned,  thongh 
dated  before  the  defendant's  policy,  in  effect  issued  afterwards ; 
that  is,  did  it  not  take  effect  afterwards  upon  the  property  in- 
sured by  the  defendant  ?  Too  narrow  a  construction  should  not 
be  given  to  the  word  ismed.  As  used  in  this  clause  it  is  synony- 
mous with  take  effect,"  or  "  become  operative ; "  and  if  this 
meaning  be  applied  to  it,  it  plainly  covers  the  present  case. 

4.  In  a  subsequent  part  of  the  same  article,  it  is  provided  that 
^^in  ease  of  loss  or  damage  of  property  upon  which  such  double 
insurance  subsists,"  the  defendant's  company  shall,  in  the  event 
of  consent  being  given  to  the  additional  policy,  not  be  liable  for 
more  than  its  proportional  part  of  the  loss.  Now  here  plainly 
a  double  insurance  subsists  at  the  same  moment,  and  this  was 
the  very  contingency  designed  to  be  provided  for  by  this  article. 

5.  In  considering  this  question  I  have  of  course  assumed,  as 
did  the  referee  and  counsel  on  both  sides,  that  by  the  removal  of 
the  goods  all  the  property  was  protected  by  both  policies,  if 
valid.  Hooper  v.  Hudson  River  Fire  Insurance  Co,  17  N.  T. 
426.  At  all  events  the  new  goods  were,  and  no  discrimination 
has  been  made  between  them,  in  the  referee's  report.  Hence 
whether  or  not  a  portion  of  the  goods  only  was  covered  by  double 
insurance,  a  new  trial  is,  if  I  am  right,  essential  to  adjust  accu- 
rately the  rights  of  the  parties. 

I  am  of  opinion  that  the  judgment  entered  upon  the  report 
of  the  referee  should  be  reversed,  and  a  new  trial  granted,  with 
ooets  to  abide  the  event.  Judgment  affirmed. 

David  vs.  Habtfobd  Insubancb  Co.^ 

(Supreme  Court,  Iowa,  June  Term,  1S62.) 
Other  Insurance. 

The  mere  fact  that  a  party  has  failed  to  disclose  the  true  nature  of  his  interest  in  propertj 
insured  hy  him  by  a  policy  which  requires  such  disclosure  cannot,  in  an  action  upon 
•oother  policy,  be  held  to  make  the  former  Toid  within  a  oondition  in  the  latter  requiring 
notice  of  other  insurance. 

1  IS  Iowa,  69. 
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The  case  is  stated  in  the  opinion. 

Baldwin,  C.  J.  The  policy  apon  which  the  plaintiff  seeks  to 
recover  was  issued  upon  the  12th  day  of  May,  1867,  and  insured 
the  assignor  of  plaintiff,  for  one  year,  in  the  sum  of  $4,000  upon 
a  fiye-story  brick  block  used  as  a  hotel,  and  situated  in  the  city 
of  Dubuque.  The  policy  was  assigned  to  plaintiff  upon  the  20Ui 
day  of  October,  1857,  at  which  time  the  plaintiff  purchased  the 
property  insured  —  valued  at  $103,000.  The  building  was  de- 
stroyed by  fire  on  the  22d  day  of  January,  1858.  A  condition 
was  inserted  in  the  policy  which  reads  as  follows :  That  if  the 
said  assured,  or  his  assigns,  shall  hereafter  make  any  other  in- 
surance on  the  same  property,  and  shall  not,  with  all  reasonable 
diligence,  give  notice  thereof  to  this  company,  and  have  the  s^e 
indorsed  on  this  instrument,  or  otherwise  acknowledged  by  them 
in  writing,  this  policy  shall  cease  and  be  of  no  further  effect."  It 
is  claimed  by  the  defendants  that  they  are  not  liable  upon  their 
contract  of  insurance,  as  the  plaintiff  violated  this  condition  ct  the 
policy.  It  appears  from  the  evidence  that  the  plaintiff,  upon  the 
6th  day  of  November,  1857,  obtained  policies  of  insurance  upon 
said  property,  in  the  Charter  Oak  Insurance  Company,  in  the  sum 
of  $5,000 ;  in  the  Phoenix,  of  Brooklyn,  in  the  sum  of  $2,500 ; 
and  in  the  Massasoit,  in  the  sum  of  $2,500  ;  and  of  which  the  de- 
fendants were  not  notified.  It  is  claimed  by  the  plaintiff,  that 
these  subsequent  contracts  of  insurance  were  void,  for  the  reason 
that  there  was  a  condition  annexed  to  each  of  said  policies,  which 
required  that  where  the  interest  of  the  assured  was  a  leasehold 
interest  it  should  be  so  expressed  in  the  policy,  otherwise  the  in- 
surance should  be  void ;  that  the  interest  of  the  plaintiff  was  a 
leasehold  interest ;  that  it  was  not  so  stated  in  the  said  policies; 
that  each  was  therefore  void,  and  being  void,  the  plaintiff  was  not 
required  to  give  any  notice  of  their  insurance  to  defendant. 
Under  this  issue,  upon  a  trial,  there  was  a  judgment  for  plaintiff, 
and  the  defendant  appeals. 

The  errors  assigned  are  based  upon  instructions  given  by  the 
court  on  its  own  motion,  and  the  refusal  to  give  those  asked  by 
defendant. 

The  first  instruction  given  by  the  court,  is  as  follows :  **  If  yoa 
find  that  there  was  no  notice  to  the  defendant  of  the  subse- 
quent insurances,  you  will  then  come  to  the  question  whether  the 
last  policies  of  insurance  were  void,  for  if  they  were,  the  plaintiff 
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is  entitled  to  recover,  and  in  this  it  matters  not  whether  notice 


In  directing  the  jury  in  reference  to  the  subsequent  policies, 
the  court  said :  A  stipulation  or  agreement  in  the  policy  is  a 
warranty,  and  every  warranty  must  be  strictly  complied  with.  A 
warranty  is  equally  effectual  if  written  upon  a  separate  paper  but 
referred  to  in  the  policy  itself  as  a  warranty,  and  the  direct  as- 
severation of  a  fact  may  constitute  a  warranty." 

The  court  further  instructed  the  jury,  that  a  second  policy 
which  is  void  does  not  vacate  the  first;  and  the  fact  that  the 
company  who  issued  the  second  policy  paid  the  amount  insured 
is  of  no  consequence  in  the  question  here  involved,  if  the  pay- 
ments were  made  upon  a  policy  clearly  void." 

Several  instructions  were  asked  by  the  defendant  wd  refused 
by  the  court.  Among  others  the  following :  "  The  said  several 
insurance  companies  had  a  right  to  waive  the  failure  of  David  to 
state  his  interest  in  the  property  insured ;  and  if  they  did  waive 
it,  the  said  contracts  of  insurance  were  valid. 

The  plaintiff  having  received  the  amount  of  said  policies, 
cannot,  in  this  action,  deny  their  validity. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff  has 
attempted  to  procure  and  has  procured  subsequent  insurances  on 
said  property,  and  has  received  payment  for  his  loss  by  virtue 
thereof,  as  appears  from  said  policies  in  evidence,  then  he  has  for- 
feited his  contract  with  defendant,  and  the  jury  must  so  find  for 
the  defendant. 

These  were  voidable,  and  not  void,  and  the  said  insurance 
companies  could  affirm  them  and  waive  all  objection,  and  having 
paid  the  insurance  in  full,  and  the  same  having  been  accepted  by 
the  plaintiff,  he  cannot  now  avoid  it,  unless  he  alleges  and  proves 
fraud  or  mistake  in  the  transaction,  to  his  injury  or  prejudice." 

The  subsequent  policies,  or  copies  thereof,  do  not  appear  in  the 
record.  The  agent  of  several  companies  who  issued  the  same 
testified  that  each  policy  contained  the  following,  as  one  of  the 
conditions  of  the  insurance :  If  the  interest  in  the  property  to 
be  insured  be  a  leasehold  interest  or  other  interest  not  absolute, 
it  must  be  so  represented  to  the  company,  and  expressed  in  the 
policy,  otherwise  the  insurance  shall  be  void." 

The  record  shows  that  "  it  was  not  proved  nor  was  it  claimed 
that  the  interest  of  the  assured  was  expressed  in  either  of  said 
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policies  of  insurance."  The  testimony  of  the  agent  shows,  how- 
eyer,  that  the  assured  represented  himself  as  the  owner  of  said 
property.  The  plaintiff,  upon  the  trial,  introduced  evidence 
tending  to  prove  the  interest  of  the  insured  but  a  leasehold  in- 
terest, and  not  absolute,  as  represented  in  the  subsequent  policies. 
It  appears  from  this  evidence  that  the  plaintiff  had  a  lease  apon 
the  lot  upon  which  the  building  insured  was  located;  that  the 
lease  was  to  continue  for  twenty  years,  and  at  the  expiration 
thereof,  in  addition  to  the  annual  rent  reserved,  the  lessee  was  to 
leave  a  two-story  brick  building  remaining  on  said  premises.  The 
building  insured  was  built  and  owned  by  the  plaintiff,  at  the  time 
of  the  issuance  of  the  policy  by  the  defendant. 

It  is  true  the  interest  of  the  plaintiff  in  the  lot  was  but  a  lease- 
hold right,  but  we  are  not  prepared  to  say  that  the  building  in- 
sured was  not  absolutely  the  property  of  the  plaintiff.  The  lessee 
was  not  required  by  the  terms  of  the  lease  to  leave  such  a  build- 
ing as  the  one  insured  upon  the  lot'  at  the  expiration  of  the  leaae. 
Was  it  not,  therefore,  until  t^e  expiration  of  the  twenty  years, 
fully  and  unconditionally  the  property  of  the  insured  ?  If  the 
plaintiff,  therefore,  did  not  misrepresent  his  true  interest  in  the 
property  insured  when  he  stated  it  was  absolute,  there  was  no 
violation  of  the  conditions  of  the  policies,  and  they  were  not  void. 

We  do  not,  however,  place  our  conclusions  as  to  the  rights  of 
the  parties  upon  this  position  alone.  The  jury,  however,  most 
have  determined  that  the  true  interest  of  the  plaintiff  was  bat  a 
leasehold  interest,  and  that  the  plaintiff,  having  failed  to  have 
this  interest  truly  stated  in  the  policies,  could  not  recover,  and 
placed  their  verdict  upon  the  ground  that  each  of  said  policies 
was  absolutely  void. 

Upon  the  supposition  that  the  interest  of  the  assured  was  but  a 
leasehold  interest,  were  these  policies  void  ?  It  must  be  conceded 
that  upon  their  face  they  were  each  valid  subsisting  contracts. 
They  were  applied  for  by  the  plaintiff,  and  issued  by  the  under- 
writers in  good  faith,  and  with  the  full  understanding  that  if  there 
should  be  a  loss  by  fire,  the  insured  was  entitled  to  recover. 
How,  then,  could  these  policies  be  declared  void  ?  We  can  con- 
ceive of  no  manner  in  which  they  could  be  so  held,  except  by  the 
introduction  of  extrinsic  facts,  such  as  would  render  it  evident 
that  the  plaintiff  had  wilfully  and  fraudulently  concealed  his  true 
interest  in  the  building  insured,  and  had  done  this  in  violation 
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of  the  terms  of  the  several  policies.    This  could  be  done  only  at 
the  instance  of  the  underwriters,  in  a  suit  upon  the  policies,  as  the 
conditions  inserted  are  for  their  benefit,  and  not  that  of  the  as- 
sured.   Suppose  that  the  underwriters  had  refused,  after  the  fire, 
to  pay,  and  the  plaintiff  had  brought  his  action  to  compel  them  to 
do  so ;  and  suppose,  further,  that  the  defendants  had  set  up  as  a 
defence  the  fact  that  plaintiff  had  ^led  to  have  it  stated  in  the 
policies  that  his  interest  was  a  leasehold  interest,  and  it  should  be 
made  to  appear  that  his  interest  was  not  absolute,  as  represented 
in  the  policy,  —  would  this  defence,  if  established,  bar  the  plain- 
tiff from  a  recovery  ?    The  plaintiff  could  have  suggested  many 
considerations  in  reply  to  this  defence.    Suppose,  for  instance, 
that  it  could  be  shown  that  it  was  the  fault  of  the  underwriters, 
and  not  that  of  the  plaintiff,  that  this  interest  was  not  truly 
stated  ?    Suppose  that  the  insurance  had  been  effected  without 
asking  the  plaintiff  to  state  what  his  true  interest  was  ?   Or,  sup- 
pose that  the  underwriters  had  waived  this  misrepresentation  of 
the  true  interest  of  the  assured,  and  after  the  policies  had  issued, 
agreed  to  pay  in  case  of  a  fire  ?   If  either  of  these  facts  had  been 
established,  the  plaintiff  could  have  recovered.    If  so,  the  policies 
were  not  void.    We  also  think  that  the  fact  that  these  several 
policies  were  regarded  as  binding  by  the  insurers,  and  the  losses 
of  plaintiff  paid,  is  a  strong  presumption,  at  least,  that  the  pol- 
icies were  not  void. 

We,  therefore,  conclude  that  these  policies  were  not  void.  It 
is  true,  they  might  have  been  avoided  by  insurers,  but  so  far  as 
the  plaintiff  was  concerned,  they  were  valid,  and  were  so  treated 
by  both  parties.  The  plaintiff  effected  an  insurance,  therefore, 
that  proved  to  be  an  availing  one,  and  in  doing  so,  without  notice 
to  defendants,  he  violated  his  contract  with  them  to  such  an  ex- 
tent as  to  forfeit  his  right  to  recover. 

The  condition  is  inserted  in  defendants'  policy,  to  protect 
the  company  from  an  over-insurance,  without  their  knowledge. 
Where  property  is  insured  to  such  an  extent  that  it  would  be  to 
the  interest  of  the  insured  that  a  fire  should  occur,  the  hazard  is 
increased  and  the  underwriters  should  know  it.  And  even  if 
the  policies  could  have  been  avoided  by  the  underwriters,  it  was 
the  duty  of  the  plaintiff  to  notify  the  defendants  of  his  having 
effected  what  he  supposed  at  the  time  to  be  a  valid  insurance. 
We  readily  concede  that  the  authorities  are  somewhat  con- 
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flicting  upon  this  question,  but  we  believe  the  cases  referred  to  as 
favoring  the  position  we  have  assumed  are  placed  upon  the  better 
reasoning  and  the  true  principles  of  law. 

The  case  of  Clark  v.  New  England  MuttLol  Fire  Insurance  Co. 
6  Cush.  842,^  cited  by  counsel  for  appellee,  is  entitled  to  great 
consideration,  as  being  the  one  most  similar  in  its  character  to 
the  one  now  before  us,  made  by  an  able  bench,  and  in  which  the 
leading  case  in  support  of  the  opposite  position.  Carpenter  v. 
Providence  WaBhington  Insurance  Co,  16  Peters,  495,*  is  re- 
viewed, and  the  reasoning  of  Justice  Story  is  endeavored  to  be 
refuted.  The  defendants  in  this  case,  Clark  v.  The  New  England 
Co,y  had  a  condition  in  their  policy  similar  to  that  of  defendants. 
The  plaintiff,  Clark,  subsequent  to  the  date  of  his  policy,  effected 
an  insurance  in  the  Bowditch  Company  upon  the  same  premises, 
and  without  notice  to  defendants.  After  making  the  policy  de- 
clared on,  Clark  mortgaged  the  premises  to  secure  the  payment 
of  $400  ;  and  while  the  estate  was  thus  incumbered,  in  the  plain- 
tiff's application  to  the  Bowditch  Company  for  an  insurance,  in 
answer  to  this  interrogatory,  "  State  whether  or  not  incumbered, 
and  to  what  amount,"  replied  in  writing,  "  None."  Upon  this 
application,  containing  this  inquiry  and  answer,  the  policy  of  the 
Bowditch  Company  was  issued. 

The  court  in  their  opinion,  say :  "  But  the  question  is,  was 
any  other  insurance  obtained,  within  the  just  and  true  import  of 
the  section  of  the  act  before  recited  ?  The  policy  was  issued  by 
the  Bowditch  Company  upon  an  application  by  the  plaintiff,  in 
which  it  was  distinctly  and  expressly  stated  that  there  was  no 
incumbrance  upon  the  premises  insured,  when,'  in  &ct,  there 
was  a  mortgage  thereon  for  about  $400.  The  existence  of  this 
mortgage  was  certainly  a  material  and  important  fact,  not  only 
in  regard  to  the  lien  of  the  insurers  upon  the  property,  but  also 
as  to  the  ability  and  responsibility  of  tiie  insured  as  to  his  inter- 
est and  estate  in  the  premises,  and  in  other  respects.  But  when 
the  insurers  desire  a  fact  material,  and  make  an  express  and 
direct  inquiry  as  to  that  fact,  it  is  material  that  the  insured  should 
answer  that  fact  correctly.  It  is  perfectly  clear,  therefore,  that 
the  Bowditch  policy  was  issued  upon  a  material  misrepresenta- 
tion of  the  insured  in  his  application,  and  that  the  plaintiff  could 
maintain  no  action  upon  it  against  that  company.  It  is  an  inr 
valid  and  useless  policy.    The  defendants  now  say  that  their 

1  Ante,  vol.  3,  p.  131.  *  As^  toL  2,  p.  44S. 
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policy  is  void,  because  the  plaintiff  obtamed  other  insurance 
without  giving  them  notice.  But  it  does  not  appear,  in  point 
of  fact,  that  the  plaintiff  did  obtain  other  insurance.  The  plain- 
tiff, it  is  true,  had  obtained  a  policy,  but  it  was  not  binding  in 
law,  and  could  not  be  enforced.  It  was  not  an  insurance,  as 
manifestly  understood  by  the  defendants  themselves,  when  they 
made  their  policy." 

Let  us  see  how  far  this  case  is  analogous  to  the  one  before 
us.  The  Bowditdi  Company  was  a  mutual  insurance  company, 
we  suppose,  as  the  court  speaks  of  the  existence  of  the  mortgage 
as  a  material  fact,  not  only  in  regard  to  the  lien  of  the  insuren 
upon  the  property^  but  of  the  responsibility  of  the  assured.  It 
was  more  important  to  the  validity  and  to  the  interest  of  the 
C(Hnpany  that  the  true  interest  of  the  plaintiff  assured  should  be 
disclosed.  The  assured  was  directly  asked  to  state  the  incum- 
brances, and  he  replied  that  there  were  none.  This  statement  is 
made  a  part  of  the  policy.  A  fraud  was,  therefore,  perpetrated 
in  obtaining  the  policy.  The  Bowditdi  Company  never  waived 
this  objection  to  the  assured's  right  of  recovery,  and  did  not  pay 
any  loss  to  the  plaintiff  in  that  case.  There  was  no  double  in- 
surance obtained  in  that  case,  and  the  defendants  could  not  claim 
that  they  were  liable  to  pay  only  ratably. 

Was  the  plaintiff  in  this  case  asked  to  disclose  the  interest 
he  had  in  the  property  insured  ?  Did  he  obtain  the  insurances 
upon  any  false  representations  ?  Was  it  not  an  available  insur- 
ance to  him  ?  Did  it  prove  to  be  really  and  in  fact  no  insur- 
ance ?  Were  not  his  subsequent  policies  binding,  and  could  they 
not  be  enforced  ?  The  answers  to  these  inquiries  are  disclosed 
by  the  record,  and  show  the  distinction  between  the  two  cases. 
The  case  of  Jackson  v.  2%e  Massachusetts  Mujtual  Fire  Insurance 
Oo.  28  Pick.  418  ;  ^  and  Stacy  v.  Franklin  Insurance  Co.  2W.  & 
S.  606,^  are  cited  by  the  court  m  their  opinion  in  the  above  case  as 
authority  for  its  conclusions,  and  each  is  relied  upon  by  the  coun- 
sel for  the  appellee  in  their  argument.  None  of  the  cases  re- 
ferred to  that  we  have  been  able  to  examine  support  the  ruling 
of  the  court  more  strongly  than  the  case  from  6  Cushing. 

The  case  of  Carpenter  v.  Providence  Washington  Insurance 
Oo.  16  Peters,  496,  and  Bigler  v.  New  York  Central  Insurance 
Oo.  New  York  Court  of  Appeals,  antej  are  each  cited  by  counsel 
for  defendants  in  this  case. 

^  AnU,  ToL  1,  p.  764.  *  Ante,  vol.  2,  p.  108. 
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In  the  case  of  Carpenter,  nupra^  Story,  J.,  in  delivering  the 
opinion  of  the  court  says:  "The  second  instruction  asked  pro- 
ceeds upon  the  ground  that  although  the  policy  of  the  ^American 
Insurance  Company '  was  good  upon  its  face,  yet  if,  in  point  of 
fact,  it  was  procured  by  material  misrepresentation  by  the  owners 
of  the  cost  and  value  of  the  premises  insured,  it  was  to  be  deemed 
utterly  null  and  void ;  and  therefore  as  a  null  and  void  policy, 
notice  therefore  need  not  have  been  given  to  the  Washington  In- 
surance Company  at  the -time  of  the  underwriting  the  policy  de- 
clared on.  The  court  refused  to  give  the  instruction,  and,  on  the 
contrary,  instructed  the  jury,  that  if  the  policy  of  the  American 
Insurance  Company  was,  at  the  time  when  that  at  the  Washing- 
ton Insurance  Office  was  made,  treated  by  all  the  parties  thereto 
as  a  subsisting  and  valid  policy,  and  had  never  in  fact  been 
avoided,  but  was  still  held  by  the  assured  as  valid,  then  that  no- 
tice thereof  ought  to  have  been  given  to  the  Washington  Insur- 
ance Company,  and  if  it  was  not,  the  policy  declared  on  was  void. 
We  are  of  the  opinion  that  the  instruction  asked  was  properly 
refused,  and  that  given  was  correct.  It  is  not  true  that  because 
a  policy  is  procured  by  misrepresentation  of  material  facts,  it  is 
therefore  to  be  treated  in  the  sense  of  the  law  as  utterly  void  ab 
initio.  It  is  merely  voidable,  and  may  be  avoided  by  the  under- 
writers upon  the  proof  of  the  facts ;  but  until  so  avoided,  it 
must  be  treated,  for  all  practical  purposes,  as  a  subsisting  policy. 
....  But  the  question  is  not  how  the  policy  may  now  be 
treated  by  the  parties,  but  how  it  was  treated  by  them  at  the 
time  when  the  policy  declared  was  made.  It  was  then  a  subsist- 
ing policy,  treated  by  all  the  parties  as  valid,  and  supposed  by 

the  underwriters  to  be  so  And  it  may  be  well  doubted 

whether  a  party  to  a  policy  can  be  allowed  to  set  up  his  own  mis- 
representations to  avoid  the  obligations  deducible  from  his  own 
contract.  Be  this  as  it  may,  it  is  in  our  judgment  free  from  all 
reasonable  doubt,  that  notice  of  a  voidable  policy  must  be  given 
to  the  underwriters,  for  such  a  case  falls  within  the  meaning  of 
the  stipulations  in  the  policy.  It  is  a  prior  policy,  and  has  a 
legal  existence  until  avoided.  Indeed,  we  are  not  prepared  .to 
say  that  the  court  might  not  have  gone  further,  and  have  held 
that  a  policy  existing  and  in  the  hands  of  the  insured,  and  not 
utterly  void  upon  its  face,  without  any  reference  whatever  to  ex- 
trinsic facts,  should  have  been  notified  to  the  underwriters,  even 
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though  by  proofs  afforded  by  sach  extrinsic  facts  it  might  be  held 
in  its  very  origin  and  concoction  a  nullity." 

This  policy  of  the  existence  of  which  the  court  thus  held  that 
notice  should  have  been  given  to  the  underwriters,  was  obtained 
through  false  representations,  and  was  held  to  be  utterly  void.  1 
Story,  67. 

In  the  present  case  there  is  nothing  to  show  that  the  policies 
were  void  on  their  face,  and  the  extrinsic  evidence  fails  to  show 
that  they  were  obtained  by  any  false  representations,  or  that  the 
underwriters  had  ever  taken  any  steps  to  avoid  them.  They  were 
treated  by  the  parties  when  made  as  valid  subsisting  policies,  and 
then  and  afterwards  treated  by  the  underwriters  as  such. 

The  case  of  Bigler  v.  The  New  York  Central  Insurance  Oo.y 
9upray  is  of  recent  authority,  and  the  facts  stated  show  the  case  to 
be  very  much  like  the  one  now  before  us.  The  plaintiff  in  that 
case  having  been  insured  in  the  New  York  Central  Company,  the 
policy  containing  the  same  conditions  as  in  that  of  defendants  in 
this  case,  subsequently  effected  an  insurance  in  the  Globe  Insur- 
ance Company  upoA  the  same  property,  in  which  there  was  a  con- 
dition that  if  the  insured  had  already  any  other  insurance  not  no- 
tified to  the  said  Globe  Company,  and  indorsed  upon  their  policy, 
it  was  to  be  void.    The  court  in  their  opinion,  by  Davies,  J.,  say : 

The  plaintiffs,  to  enable  them  to  maintain  their  action  against 
tiiese  defendants,  now  take  the  ground,  that  in  fraud  of  this  agree- 
ment with  the  Globe  Company  they  concealed  from  them  the 
fact  of  the  prior  insurance  with  defendants,  and  that  such  con- 
cealment rendered  the  Globe  policy  void.  They  say,  therefore, 
they  had  no  further  or  other  insurance  on  the  same  property,  and 
had  not  violated  their  agreement  in  that  regard  with  these  de- 
fendants. In  assuming  this  position,  they  overlook  the  fact  that 
this  agreement  or  stipulation  was  made  for  the  benefit  of  the 
Globe  Company,  and  that  it  was  competent  for  that  company  to 
waive  it.  It  would  appear  that  in  the  suit  brought  by  these  plain- 
tiffs against  that  company,  its  liability  on  the  policy  was  acknowl- 
edged, and  a  draft  given  to  pay  the  amount  of  the  loss.  Both 
parties  to  the  policy  therefore  treated  it  as  a  valid,  subsisting  in- 
strument, and  it  will  not  answer  for  these  plaintiffs  now  to  shift 
their  ground,  and  set  up  that  this  policy  is  void,  and  was  so  from 
the  time  it  was  issued,  by  reason  of  their  fraudulent  concealment 
of  the  fact  of  their  prior  insurance.    But  the  agreement  between 
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the  parties  to  this  action  was,  that  the  policy  of  defendants  was  to 
cease  and  be  of  no  further  effect  if  the  plaintiffs  thes^ter  should 
make  any  otJ^r  insurance  upon  the  saine  property,  &c.  It  was 
the  act  of  making  another  insurance  which  was  to  yitiate  and 
render  null  the  defendant's  policy.  We  think  it  no  answer  for 
plaintiffs  to  make  to  allege  that  the  other  insurance  might  legally 
have  been  resisted  and  avoided.  This  was  not  what  the  parties 
had  agreed  to.  ...  .  We  are  not  at  liberty  to  make  a  new  con- 
tract for  the  parties,  but  to  inquire  whether  the  one  that  was 
made  has  been  violated." 

The  court  in  this  case  refer  to  and  adopt  the  views  of  Story, 
Justice,  in  the  case  of  Carpenter  v.  Washington  Insurance  Co., 
and  review  some  of  the  cases  cited  in  support  of  the  position  of 
appellee.  In  referring  to  the  case  of  Philhrook  v.  The  New  Sng- 
land  Mutual  Fire  Insurance  Oo.^  cited  by  the  counsel  for  appellee. 
Justice  Davies  says  :  In  that  case  the  underwriters  of  the  sec- 
ond policy  paid  the  amount  of  the  loss,  thus  directly  affirming  the 
policy,  and  admitting  their  liability  on  it.  Tet  the  court  say,  the 
fact  that  the  company  who  issued  the  second  policy  paid  the 
amount  insured  is  of  no  consequence  in  the  question  here  involved, 
if  the  payment  was  made  on  a  policy  clearly  void.  Whether  or 
not  the  policy  was  void,  depended  on  the  action  of  the  underwrit- 
ers. It  was  competent  for  them  to  waive,  at  any  time,  the  for- 
feiture incurred  by  reason  of  the  omission  to  give  notice  of  a  prior 
insurance,  or  of  any  fraud  or  misrepresentation  existing  at  the 
time  of  the  issuing  of  the  policy.  This  waiver  could  as  well  be 
made  after  loss  as  before,  and  payment  of  the  loss  is  the  best  evi- 
dence that  the  underwriters  of  the  second  policy  did  in  fact  make 
the  waiver.  It  was  therefore  a  case  where  both  parties  treated 
the  policy  as  valid  and  subsisting ;  the  insured,  by  making  the 
claim  for  the  loss  under  the  policy,  and  the  underwriters  by  ad- 
mitting their  liability  and  making  payment.  That  policy  was 
treated  by  the  parties  as  a  valid  and  legal  policy,  and  effectual 
and  binding  upon  the  assurers.  It  came,  therefore,  directly  with- 
in the  class  of  policies  referred  to  by  the  supreme  court  of  Massa- 
chusetts in  the  case  in  23  Pick.,  and  was  in  this  view  a  second 
insurance.  We  adopt  the  language  of  the  court  in  that  case,  and 
agree  with  them  that  such  second  insurance  would  annul  the 
previous  policy." 

The  case  of  Jacobs  v.  The  Equitable  Insurance  Co.  (see  19th 
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Upper  Canada  Reports),^  is  an  analogous  case,  and  strongly  sup- 
ports the  tiew  we  have  taken  of  this  question. 

It  is  claimed  by  counsel  for  appellee  that  the  ruling  of  this 
court  in  the  case  of  Hygum  v.  The  JEtna  Insurance  Co.  11  Iowa, 
21,  antey  is  favorable  to  the  ruling  of  the  court  below.  We  do  not 
regard  our  conclusions  in  this  case  as  in  conflict  with  that  de- 
cision. The  Dubuque  Company,  in  that  case,  denied  the  validity  of 
their  policy,  and  did  not  waive  the  violation  of  its  conditions.  This 
alone,  if  in  no  other  respect,  shows  that  the  cases  are  dissimilar. 

The  instructions  asked  by  counsel  for  defendants,  so  far  as  they 
are  consistent  with  this  opinion,  should  have  been  given.  The 
court  erred  in  its  instruction  to  the  jury.  Reversed. 

Kbenak  vs.  Dubuque  Mutual  Fire  Insubancb  Co.^ 

(Supreme  Court,  Iowa,  June  Term,  1862.) 
Assessment  —  Waiver,  —  Knowledge  of  Officer, 

Ajsessment  and  collection  of  a  snm  apon  a  preroiuni  note,  after  knowledge  of  a  riolation  of 

the  contract,  is  a  waiver  thereof. 
The  company  are  not  bound  hy  knowledge  of  one  of  its  officers  acquired  in  his  indiridoal 

capacity  merely. 

Baldwin,  C.  J  The  controlling  question  in  the  case 

ifl,  whether  the  defendant  ever  had  notice  of  the  violation  of  the 
terms  of  the  policy  prior  to  the  fire,  or  when  the  assessments 
were  made,  by  which  it  is  claimed  the  forfeiture  was  waived. 

The  jury  must  have  found  that  the  defendant  waived  the 
forfeiture,  as  we  think  it  is  clearly  established  by  the  evidence 
that  the  introduction  of  *'  stage  scenery  "  into  said  building  was 
in  violation  of  the  conditions  of  the  policy.  Nor  do  we  i^e  how 
the  jury  could  have  found  otherwise  than  they  did,  under  the 
instructions  of  the  court.  The  evidence  shows  that  the  president 
o7  the  insurance  company  was  present  in  the  building  when  stage 
scenery  was  there  used;  that  the  opening  of  the  theatre  was 
announced  by  the  public  papers,  and  large  notices  posted  up  at 
the  post-office,  and  at  the  public  places  in  the  city;  that  at  a 
meeting  of  the  directors  of  the  Odd  Fellows  Hall  Association, 
part  of  whom  were  directors  and  members  of  the  insurance  com- 
pany, the  question  was  canvassed  whether  a  lease  to  the  Drama- 
tic Association,  and,  as  incident  thereto,  the  introduction  of 
stage  scenery,"  would  be  in  violation  of  the  terms  of  their 
policy  of  insurance.    It  is  upon  this  knowledge  that  the  jury 
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must  have  concluded  that  the  defendant  was  notified  of  the  viola- 
tion of  the  policy.  The  court  refused  to  instruct  the  ^ury  "  that 
mere  ruhior,  or  that  kind  of  knowledge  which  is  acquired  by  an 
officer  of  a  corporation  in  his  individual  capacity,  is  not  sufficient 
to  constitute  notice  to  a  corporation."  "  That  notice  of  any  fact, 
material  in  any  particular  case,  must  be  given  by  some  person 
having  authority  to  give  notice  of  such  fact,  to  some  one  having 
authority  to  receive  notice."  "  That  the  knowledge  that  C.  H. 
Booth,  P.  A.  Lorimier,  and  F.  E.  Bissell  derived,  as  officers  of 
the  Odd  Fellows  Hall  Association,  will  not  be  evidence  against 
the  Dubuque  Mutual  Fire  Insurance  Company,  or  tend  to  prove 
that  the  said  insurance  company  had  any  knowledge  that  stage 
scenery  was  or  had  been  used  in  the  building  insured." 

We  think  that  the  refusal  of  the  court  to  give  these  instruc- 
tions was  error. 

The  knowledge  that  an  officer  acquires  by  rumor,  or  by  infor- 
mation in  his  individual  capacity,  should  not  be  considered  as 
constructive  notice  to  the  company.  Such  officer  may  receive 
such  information,  without  knowing  how  far  it  affects  the  ri^ts 
of  the  company  he  represents.  The  policy,  with  its  conditions,  is 
not  under  his  control,  or  in  his  possession,  nor  can  he  be  reqaired 
to  retain  in  his  mind  the  conditions  of  the  insurance  in  each 
policy,  so  that,  when  he  walks  the  street,  stops  at  a  business 
house,  or  attends  a  theatre  or  place  of  public  worship,  he  is  to 
take  notice  of  the  acts  of  persons  insured,  and  report  to  the  board 
of  directors  all  he  has  seen  or  heard,  so  that  the  company  may 
be  advised  whether  their  outstanding  policies  are  being  violated 
or  not. 

In  the  case  of  the  Fulton  Bank  v.  N.  Y.  Sharon  Canal  Co.  4 
Paige,  127,  it  was  held  "  that  the  directors  or  trustees  of  a  cor- 
poration when  assembled  as  a  board  are  the  general  agents  of  HA 
corporation,  and  notice  to  them  when  so  assembled  is  notice  to 
their  successors,  and  to  the  corporation.  But  notice  to  an  indi- 
vidual director,  who  has  no  duty  to  perform  in  relation  to  the 
subject  matter  of  such  notice,  is  not  a  good  constructive  notice  to 
the  corporation." 

In  the  case  of  the  National  Bank  v.  Norton  et  al.  Cowen,  J., 
after  citing  the  ruling  of  different  courts  upon  this  subject,  says : 

These  cases  show  what  is  indeed  quite  plain,  that  the  acts  of 
a  director,  or  other  officer  of  a  corporation,  unless  official  or  in 
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respect  to  ]ns  agency,  are  no  more  operative  as  against  the 
institution  than  the  acts  of  any  ordinary  corporator,  and  these  no 
more  than  the  acts  of  a  stranger.''  See  also  Farmers*  and 
Citizens*  Bank  v.  Payne^  26  Conn.  444 ;  Bank  of  the  United 
States  Y.  Davisy  et  al.  2  Hill,  451.  Reversed. 


Patrick  vs.  Farmers'  Insurance  Com^any.^ 

(Supreme  Court,  New  Hampshire,  June,  1862.) 
Limitation  Claute.  —  Waiver  of  Notice  of  Loss,  —  IHme  of  Suit. 
The  limitation  clause  held  valid. 

A  defect  in  the  time  of  giving  notice  of  loss  stands  on  different  ground  from  defect  in  the 
matter  of  the  notice. 

The  former  may  be  waived,  but  it  requires  different  evidence  from  what  would  be  sufficient 
ts  to  the  latter. 

A  vote  of  the  company  to  indefinitelj  postpone  the  plaintiff's  claim  held  not  a  waiver  of  the 
requirement  of  notice  within  a  certain  time.  Consideration  of  the  question  whether  suit 
in  this  case  was  brought  within  proper  time. 

Bell,  C.  J.  We  are  not  aware  that  any  doubt  has  been 
entertained  of  the  validity  of  a  stipulation  in  a  policy  of  insur- 
ance, that  notice  shall  be  given  of  a  loss  within  a  limited  time. 
When  such  a  clause  is  inserted  in  a  policy  itself,  it  generally 
assumes  in  its  terms  the  form  of  a  condition  precedent,  until  the 
performance  of  which,  no  obligation  ^arises  to  make  good  the  loss. 
In  other  cases  as  in  this,  the  provision  may  be  contained  in  the 
charter  of  the  company.  In  either  case,  the  nature  of  the  pro- 
vision is  such  that  it  must  be  wholly  inoperative  if  it  is  not  con- 
strued as  a  condition  precedent;  so  that  the  questions  which 
have  been  decided  by  the  courts  have  been  chiefly  as  to  what 
constitutes  a  compliance  with  the  condition.  Bumstead  v.  Divi- 
dend  Insurance  Company ^  2  Kern.  81  Schenk  v.  Mercer  Insur- 
ance Company^  4  Zabr.  447;'  Bilbrough  v.  Mutual  Insurance 
Company^  5  Duer,  587,  ante ;  Francis  v.  Somerville  Insurance 
Company^  1  Dutch.  78,  ante ;  Kernochan  v.  New  York  Bowery 
Insurance  Company ^  17  N.  Y.  428,  ante;  Clark  v.  N.  E.  In- 
surance Company^  6  Cush.  342.* 

The  charter  requires  that  notice  shall  be  given,  in  writing,  of 
the  loss,  to  the  directors,  or  one  of  them,  or  to  the  secretary, 
within  thirty  days  after  the  loss.  Notice  of  this  loss,  occurring 
December  19, 1855,  was  given  to  the  company  August  21,  1856. 
This  notice  was  not  in  compliance  with  die  charter  as  to  time, 

*  48  N.  H.  62L  »  lb.  p.  712. 

*  AnU,  voL  3,  p.  775.  *  Ante,  voL  3,  p.  131. 
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however  it  might  be  in  other  respects.  It  was  more  than  seven 
months  after  the  lo9s.  But  it  is  said  this  defect  is  of  a  daaa 
which  may  be  waived.  Every  one  may  renounce  a  law  which  is 
made  for  his  benefit.  Broom  Leg.  Max.  547 ;  Beawfagti  Cau^ 
10  Co.  101.  Any  notice  whatever  may  be  waived,  any  informal- 
ity in  it,  or  n^lect  of  due  time.  JEtna  Imurance  Company 
7)/lerj  21  Wend.  401 ;  *  Kemochan  v.  New  York  Bowery  Ifumr- 
ance  Company^  17  N.  Y.  488. 

It  is  claimed  that  the  letter  of  the  secretary,  that  the  direo- 
tors  had  voted  indefinitely  to  postpone  the  subject,"  is  a  waiv» 
of  any  objection  to  the  time  of  the  notice,  that  if  the  company 
intended  to  insist  upon  the  want  of  seasonable  notice,  they 
should  have  expressly  disallowed  the  claim  on  that  ground. 

The  authorities  are  quite  distinct,  that  if  the  notice  given  is 
defective  or  erroneous,  and  the  insurance  company  put  their  re- 
fusal to  pay  the  loss  on  other  grounds,  that  is  a  waiver  of  this  con- 
dition of  tlie  contract.  2  Kern.  81 ;  4  Zab.  447 ;  5  Duer,  587 ; 
1  Dutch.  78,  ante.  An  objection  of  error  in  this  notice,  not  sug- 
gested till  the  trial,  was  held  to  be  waived.  17  N.  T.  428  ;  6 
Cush.  842 ;  Peoria  Insurance  Company  v.  Lewisy  18  IlL  558, 
ante;  Underhill  v.  Agawam  Insurance  Company ^  6  Cush.  445;* 
Vos  V.  Bobinson,  7  Johns.  192 ;  21  Wend.  401 ;  Seath  v.  Frank- 
lin Insurance  Company ^  1  Cush.  257,  264 ;  *  Noyes  v.  Washingt4m 
Imurance  Company^  80  Vt.  659,  ante. 

In  none  of  the  cases  does  the  objection  of  defective  notice  go 
to  the  time  of  giving  it.  They  all  relate  to  some  deficiency  of 
the  matter,  or  form  of  the  notice,  and  they  generally  treat  it  as 
not  acting  in  good  faith  on  the  part  of  the  insurer,  that  he  should 
not  give  notice  of  a  defect  which  there  was  time  to  remedy. 
8  Smith,  488. 

A  defect  in  the  time  of  the  notice  stands  on  different  ground 
from  a  defect  in  its  matter ;  while  the  last,  upon  notice,  may  be 
remedied,  it  is  otherwise  with  the  former ;  which  is  neoesBsrilj 
irremediable,  if  the  insurer  chooses  to  insist  upon  it.  It  may  be 
waived,  but  it  would  be  reasonable  to  require  a  different  kind 
evidence  from  that  which  ought  to  be  satisfactory,  in  oases  of 
mere  defect  of  form.  The  silence  of  an  insurance  company,  up(m 
a  defect  in  the  form  of  the  notice,  might  be  very  injurious  to  the 
assured,  but  it  is  not  at  once  seen  how  the  assured  could  be  bene- 
fited by  notice  that  he  had  failed  to  give  information  of  his  lose 

1  Ante,  ToL  1,  p.  576.  «  Ante,  vol.  8,  p.  140.  «  AnU,  vol.  2,  p.  6S4. 
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within  tlie  stipulated  time,  or  how  he  could  be  prejudiced  by  the 
omission. 

The  directors  of  the  insurance  company  did  not  do  as  we  think 
they  ought  always  to  do,  decide  distinctly  the  question  referred 
to  them  by  the  charter,  that  is,  ascertain  and  determine  the 
amount  of  the  plaintiffs  loss  or  damage,"  but  seem,  in  form,  to 
decline  to  act  on  the  subject.  "  Their  vote  was  to  indefinitely 
postpone  the  same."  No  reason  is  assigned  for  this  course,  and 
it  does  not  therefore  fall  within  the  class  of  cases  where  the  com- 
pany refuse  to  pay  the  loss  for  other  reasons  than  the  defects  of 
the  notice,  and  we  think  no  inference  can  be  drawn  that  the 
company  intended  to  waive  any  ground  of  defence,  and  that  no 
waiver  of  any  other  than  merely  formal  grounds  can  be  fairly 
inferred  from  their  silence. 

The  form  of  this  note  is  ambiguous  as  to  the  effect.  If  re- 
garded as  a  refusal  to  decide,  its  effect  would  be  very  different 
from  a  refusal  to  allow  the  claim,  and  we  think  the  vote  in  this 
case  may  be  regarded  rather  as  a  refusal  to  allow  anything  on 
account  of  the  claim  than  as  a  refusal  to  ascertain  and  determine 
the  amount  of  the  loss  or  damage.  In  legislative  bodies,  from 
which  this  phrase  is  borrowed,  an  indefinite  postponement  is  re- 
garded as  a  denial  of  the  claim. 

This  question  may  be  regarded  as  material  in  connection  with 
tiie  next  question  of  the  case,  whether  the  suit  was  seasonably  com- 
menced. In  Nute  V.  Hamilton  Insurance  Co.  6  Gray,  177,  ante^ 
it  is  held  that  a  stipulation  in  a  policy  or  by-law,  by  way  of  con- 
dition precedent  to  their  liability,  that  no  recovery  shall  be  had 
unless  suit  is  brought  within  a  certain  time,  is  a  valid  condition, 
and  unless  it  is  complied  with  there  can  be  no  recovery  ;  and  it  is 
said  it  had  been  so  held  in  cases  recently  decided ;  and  the  same 
point  was  decided  in  Ameuhury  v.  Bowditch  Inmrance  Co.  6 
Gray,  596,  ante  ;  Fvlham  v.  New  York  Insurance  Co.  7  Gray,  61, 
ante  ;  WiUon  v.  J^na  Insurance  Co.  27  Vt.  99,  ante  ;  Brown  v. 
Roger  Williams  Insurance  Co.  5  R.  I.  394,  ante  ;  Cray  v.  Hart- 
ford  Insurance  Co.  1  Blackf.  280 ;  N.  W.  Insurance  Co.  v.  FJie- 
nix  Oil  Co.  31  Penn.  448,  ante.  These  authorities  seem  to  us  to 
be  decisive  that  such  a  stipulation,  as  to  the  time  of  bringing  the 
action,  is  valid. 

In  the  case  of  Nevins  v.  Rockingham  Insurance  Co.  25  N.  H. 
22,  it  was  determined,  agreeably  to  the  decision  in  Boyden  v. 
Middlesex  Insurance  Co.  4c  Met.  212,  that  under  the  charter  of 
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an  insurance  company  similar  to  that  of  the  defendants,  if  the 
directors  do  not  proceed  to  act  on  the  question  of  the  amount  of  a 
loss  within  three  months  after  it  has  been  duly  notified  to  them, 
the  assured  may  bring  his  action  to  recover  the  loss;  and  in  such 
case  the  provisions  of  the  charter,  requiring  the  action  to  be 
brought  at  the  next  term  of  the  court,  do  not  apply ;  the  court 
holding  that  these  provisions  all  appear  to  contemplate  a  ca% 
where  a  loss  has  been  admitted,  and  the  amount  fixed  by  the  di- 
rectors, and  the  only  question  is,  whether  the  insured  is  entitled 
to  recover  more.  But  in  Vermont,  it  has  been  held  that  the  pro- 
vision applies  equally  to  the  case  where  the  directors  have  duly 
and  seasonably  considered  the  question  of  loss  and  determined  to 
pay  nothing.  Williams  v.  Vermont  Insurance  Co.  20  Vt.  222;^ 
Button  V.  Vermont  Insurance  Co.  17  Vt.  369.*  These  decira<Hia 
seem  to  us  to  be  founded  in  sound  reason,  and  the  decisions  there 
and  here  may  well  stand  together,  as  to  the  points  decided.  It 
was  not  necessary  in  the  case  here  to  determine  the  latter  ques- 
tion, since  on  either  view  that  action  was  well  brought,  and  it 
was  left  by  the  court  undecided. 

The  policy  of  the  charter  seems  to  be  to  provide  for  a  speedy 
settlement  of  claims  for  losses,  which  must  unavoidably  be  pro- 
ductive of  serious  inconvenience  to  all  concerned,  if  long  left  in  an 
unsettled  condition;  and  the  evil  is  quite  as  great  where  the 
directors  have  refused  to  allow  anything  in  a  case  of  loss,  as  where 
they  have  allowed  a  sum  too  small  to  satisfy  the  claimant.  The 
directors  have  in  both  cases  performed  their  duty,  so  that  in  that 
respect  the  company  is  chargeable  with  no  fault. 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  bound  by  his 
neglect  to  give  seasonable  notice  of  his  loss,  as  well  as  by  the 
neglect  to  commence  his  action  within  the  time  limits  by  the 
charter.  We  think  the  notice  to  Emery  can  avail  nothing.  It 
was  not  in  writing,  and  was  not  made  to  any  of  the  directors,  or 
the  secretary ;  and  its  sole  purpose  seems  to  have  been  to  obtain 
a  discharge  of  the  policy.  Judgment  for  the  defendants. 


Phelps  vs.  Gbbhabd  Fibb  Insubai^ge  Co.^ 

(Superior  Court,  New  York,  June,  1862.) 

7\tle  to  Property, — Transfer  of  Interest.  — Insurable  Interest.  — JBjceeutors. 

A  person  is  not  bound  to  specifj  his  interest  in  the  property  insured  unless  inquiry  is  maie. 
In  the  absence  of  any  prohibition  of  a  transfer  of  interest,  the  death  of  the  insured  and  a 

1  AnU,  Tol.  2,  p.  622.  <  ^  AnU,  vol.  3,  p.  387.  <  9  Bo8w.  404. 
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renewal  ol  the  policy  by  the  txecaten,  and  a  conyeyanoe  of  the  property  taking  back 
a  mortgage  for  the  purchase  money,  does  not  avoid  the  policy. 
Executors  to  whom  real  property  is  devised  hare  an  insurable  interest  therein. 

By  the  Court,  Boswobth,  C.  J.  At  the  date  of  the  policy 
(December  4,  1857),  the  assured  resided  iu  the  city  of  New 
York.  The  poHcy  does  not  so  state,  nor  is  the  fact  directly 
proved.  He  died  on  the  18th  of  May,  1868,  having  left  a  last 
will  and  testament,  which  was  duly  proved  before  the  surrc^te 
of  the  county  of  New  York,  and  letters  testamentary  were  issued 
tiiereon  to  the  executrix  and  executor  therein  named,  July  30, 
1868.  The  plaintiff  and  John  L.  Mason  (since  deceased),  quali- 
fied as  executrix  and  executor.  The  fact  of  the  residence  of  all 
these  parties  in  the  city  of  New  York  was  so  well  known  that  no 
mention  appears  to  be  made  of  it,  either  in  the  pcdicy,  pleadings, 
proofs,  or  points  made  on  this  appeaL  Of  course  the  insured 
property  was  not  supposed  to  be  occupied  by  the  testator  person- 
ally when  the  policy  was  made,  but  it  was  biown  that  it  was  not. 

It  does  not  appear  that  any  representation  was  made  that  the 
testator  owned  it  in  fee,  nor  does  it  appear  that  any  questions 
were  asked  on  the  subject. '  The  description  of  the  property  in 
the  policy  as  his  frame  dwelling-house  "  and  his  frame  barn  " 
would  not,  in  case  of  a  loss  in  his  lifetime,  make  it  indispensable  to 
Us  right  to  recover,  that  he  should  prove  he  owned  them  in  fee. 
The  MtM  Fire  Insurance  Co.  v.  Tyler,  16  Wend.  886.^  Hia 
deat|i  did  not  terminate  the  policy.  Burbank  v.  Rockingham 
Mut,  In%.  Co,  4  Foster,  560.'  1i  he  had  conveyed  the  property 
in  his  lifetime,  taking  back,  eo  instanti,  a  mortgEtge  to  secure  the 
purchase  money,  he  would,  notwithstanding,  have  had  a  con- 
tinuous interest  in  the  property.  That  feet  would  not  have  for- 
feited the  policy  under  the  clause  which  declares  that  in  case 
of  any  transfer  or  termination  of  the  interest  of  the  insured  "  in 
this  policy,  either  by  sale  or  otherwise,^'  without  the  consent  of 
the  corporation,  manifested  in  writing,  ^  this  policy  shall  from 
thenceforth  be  void  and  of  no  effect.''  The  provision  in  this 
poUcy,  on  this  subject,  is  in  the  words  of  that  in  Smith  v.  Sani- 
toga  M.  F.  Ins.  Co.  1  Hill,  497,^  and  it  was  there  construed  to 
rdEer  to  a  transfer  of  interest  in  the  policy,  and  not  to  a  change  of 
interest  in  the  property  insured. 

Nor  would  a  conveyance  by  the  assured  in  his  lifetime,  and 

1  Ante,  TOL  1,  p.  576.         *  Ante,  Tol.  S,  p.  367.         *  Ante,  vol,  2,  p.  94. 
TOL.  nr.  40 
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taking  back,  eo  irutanti,  a  mortgage  to  secure  the  porchaae-* 
money,  have  been  a  bar  to  a  recovery,  in  case  of  a  subsequent  loss 
in  his  lifetime,  and  during  the  term  for  which  the  property  was 
insured.    Morrinon  v.  Tennennee  M.  ^  F.  In$.  Co.  18  Missouri, 
262 ;  ^  Norerons  v.  Insurance  Companies^  17  Penn.  St.  429.* 

There  is  no  provision  in  the  policy  which,  in  terms,  declares 
that  it  should,  in  such  a  contingency,  become  null  and  void.  On 
general  principles,  the  fact  of  a  change  in  the  nature  or  extent  of 
the  assured*s  interest  in  the  property  would  not  invalidate  the 
policy,  the  interest  having  been  continuous  from  the  inception  ol 
the  policy  to  the  time  of  the  loss,  and  the  risk  not  having  been  in- 
creased. 

We  think  that  the  rights  of  the  present  plaintiff  to  reoovar 
are  quite  as  clear,  if  not  more  free  from  doubt,  than  those  of  the 
testator  would  have  been  were  he  living,  and  a  certificate  of  re- 
newal had  been  issued  to  him  after  conveying,  and  taking  a  mort- 
gage of  the  premises  to  secure  the  purchase  money,  and  a  loss 
had  occurred  after  such  renewal.  After  the  death  of  the  testator, 
and  on  the  third  of  December,  1858,  the  company  issued  a  cer- 
tificate of  the  renewal  of  the  policy  for  one  year,  on  a  receipt  iA 
the  premium  therefor,  from  **  the  estate  of  Anson  G.  Phelps,  Jr." 

On  the  80th  of  November,  1859,  a  further  or  second  certificate 
of  a. renewal  of  the  policy  for  one  year  from  the  4th  of  Decem- 
ber, 1859,  was  executed  and  delivered  on  a  receipt  of  the  premimn 
therefor  from     Mrs.  Jane  G.  Phelps,  executrix,  and  John 
Mason,  executor  of  A.  G.  Phelps,  Jr." 

On  the  8d  of  December,  1860  (John  L.  Mason  having  died  in 
the  mean  time),  the  company  issued  a  further  certificate  of  the 
renewal  of  the  policy  for  one  year  from  the  4th  of  December, 
1860,  on  the  receipt  of  the  premium  therefor  from  Mrs.  Jane  G. 
Phelps,"  &c. 

The  loss  occurred  on  the  14th  of  February,  1861.  No  repre- 
sentations were  made,  and  no  questions  were  asked  at  the  time  of 
either  renewal,  as  to  the  nature  or  extent  of  the  interest  designed 
to  be  protected  by  extending  the  policy  and  continuing  it  in  force. 

The  company  knew  that  Anson  G.  Phelps,  Jr.,  was  dead,  and 
the  renewals  were  not  granted  to  keep  him  insured  on  property 
owned  by  him  in  fee ;  whether  the  estate  had  been  devised  by 
his  will  to  his  executors,  in  fee  upon  specified  trusts,  or  whether 

1  Anit,  vol.  3,  p.  527.  ^  lb.  p.  SS4. 
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they  had  been  clothed  with  authority  to  sell,  and  had  exercised 
that  autiiority^  and  in  so  doing  had  taken  a  mortgage  to  secure 
the  purchase  money,  the  company  did  not  consider  it  important 
to  inquire.  The  plaintiff  did  not  misrepresent,  and  has  not  prac- 
tised bad  faith,  and  has  done  nothing  subsequent  to  any  renewal 
to  increase  the  risk. 

Since  the  renewal  granted  to  "  Mrs.  Jane  G.  Phelps,"  &c,  above, 
there  has  been  no  change  in  her  condition  as  to  the  property ;  she 
was  then  a  mortgagee  of  the  premises,  under  a  moi*tgage  to  her 
as  executrix,  and  continued  to  be  such  up  to  the  time  of  the  loss. 

Executors,  as  such,  are  merely  representatives  of  the  personal 
property  of  a  deceased ;  as  mere  executors,  they  have  no  interest 
in  or  control  over  the  real  estate  of  their  testator.  When  prop- 
erty is  devised  to  executors  in  trust,  they  act  quoad  hoc  as  trus- 
tees, and  account  for  their  acts  in  regard  to  the  real  estate  so 
devised  as  trustee.  2  R.  S.  82,  §  6  ;  lb.  94,  §§  65  and  66.  By 
chapter  272  of  the  Laws  of  1850,  the  powers  of  the  surrogate  were 
extended,  in  the  matter  of  settling  the  accounts  of  trustees  created 
by  a  last  will  and  testament. 

Whatever  may  be  the  legal  effect  of  granting  the  several  re- 
newals, under  the  circumstances  under  which  they  were  made ; 
and  whatever  may  be  llie  obligation  thereby  imposed  on  the  in- 
surance company,  there  are  no  words  found  either  in  the  policy 
or  in  the  renewal  certificates  which  (being  construed  in  their 
usual  acceptation),  declare  in  terms  such  l^al  effect,  or  the  nat- 
ure and  extent  of  such  obligation. 

Looking  at  the  parties  intended  to  be  insured  by  the  grant  of 
the  renewal  certificates,  and  considering  the  facts  that  executors 
merely  as  such  can  have  no  interest  in  the  real  estate  owned  by 
the  testator  at  the  time  of  his  decease,  but  may  be  made  by  the 
wiH  trustees  of  the  real  estate,  with  a  power  to  sell  on  credit,  or 
may  be  invested  with  a  naked  power  to  sell  and  convert,  and  to 
sell  wholly  or  in  part  on  credit,  and  that  no  representations  were 
made  or  questions  asked ;  the  insurance  company  must  be  deemed 
to  have  intended  to  insure,  and  to  have  insured  such  interest  in 
the  real  estate  in  question  as  had  become  vested  in  the  executors 
by  the  terms  of  the  will,  and  by  their  lawful  ac^  in  the  due  ex- 
ercise of  the  powers  conferred  on  them  thereby,  and  the  grant  of 
letters  testamentary  to  them  thereon. 

The  risk  originally  taken  not  being  increased  by  this  con- 
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struotion  of  the  policy,  and  this  confitmction  not  being  opposed  to 
anything  expressed  in  it,  or  by  the  fair  import  of  eitdier  o(  its  pro- 
risions,  this  cmistmction  shoold  be  maintained  as  obyiooriy  con- 
forming to  the  intent  of  the  insurer  and  insured,  manifested  by 
their  acts  and  the  circumstances  under  which  they  were  pei> 
formed.  T!he  judgment  should  be  affirmed. 


Bbal  v$.  Pabk  Fibb  Insubancb  Co.^    (Supreme  Court,  Wis- 
consin, June  Term,  1862.)    Agency.  —  Knowledge  of  Agent, 

Renewing  a  policy  executed  by  one  assuming  to  be  agent  is  a  ratification  of  his  anthofitj. 

An  insurance  company  held  bound  by  the  knowledge  of  its  agent  as  to  the  nature  of  tke 
risk,  and  state  of  the  title  to  the  premises  in  a  case  where  the  policy  was  issned  and  re- 
newed at  the  solicitation  of  the  company,  without  written  application  on  the  part  of  ths 
assured,  and  on  the  personal  inspection  and  survey  of  the  premises  by  its  agents. 


Phcbnix  Iksxtbakcb  Co.  vs.  Lawbbngb  et  aL^ 

(Court  of  Appesb,  Kentacky,  Sammer  Term,  1862.) 

Certificate  of  Lont,--  Evidence.  —  Actt  of  Agent  —  MerepreeeniatunL-^ 
Levy  of  Execution,  —  Alienation,  —  Storing,  —  Practice, 

Where  a  condition  of  a  policy  of  insurance  requires  the  insured  to  deliver  an  aceoont  of 
their  loss  with  their  oath  or  affirmation  declaring  the  aoeount  to  be  true  and  jast,  the 
affidavit  of  the  insured  is  admissible  to  prove  a  compliance  with  such  condition,  but  for 
no  other  purpose,  and  the  court  should  so  inform  the  jury. 

If  a.  policy  of  insurance  has  ceased  to  have  any  effect,  by  reason  of  the  insured  having  kept 
prohibited  articles  in  the  house,  a  promise  by  the  insurer*s  agent,  having  aiithority  te  ad- 
just and  pay  losses,  with  knowledge  that  the  prohibited  articles  were  kept  in  the  house  st 
the  time  of  the  fire,  will  not  bind  his  principal. 

A  firm  obtained  insurance  upon  a  storehouse,  and  the  stock  of  goods  therein,  for  a  separate 
sum.  The  interest  of  the  inshred  in  the  house  was  incorrectly  described  in  the  policy  ss 
belonging  to  the  firm,  whereas  it  was  the  property  of  one  of  its  members.  In  a  suit 
brought  to  recover  for  the  loss  of  the  goods,  hddj  in  the  absence  of  proof  that  the  plaia- 
tiffs  procured  the  insurance  upon  the  house  for  a  fraudulent  purpose,  or  that  their  sop- 
posed  interest  in  the  house  induced  the  defendant  to  insure  the  goods,  that  this  does  not 
.vitiate  the  insurance  on  the  goods. 

Tbe  constructive  possession  of  the  sheriff  by  virtue  of  the  levy  of  an  execution  upon  goods 
which  have  been  insured,  where  the  insured  retains  the  actual  possession,  does  not  vitiate 
the  policy.  Otherwise  where  a  conveyance  is  made  which  terminates  the  interest  of  the 
insured  in  the  goods. 

Although  a  policy  of  insurance  contains  a  clause  prohibiting  any  transfer  of  the  interest 
of  the  insured  by  sale  or  otherwise,'*  without  the  consent  of  the  insurer,  3ret  a  deed  made 
by  the  insured^  conveying  the  goods  to  assignees  in  trust  to  pay  creditors,  wiU  not  render 
the  policy  void,  the  insured  retaining  the  actual  possession  of  the  goods. 

If,  by  the  terms  of  a  policy  of  insurance,  the  keeping  or  storing  of  certain  articles  on  the 
insured  premises  is*  prohibited  during  its  continuance,  and  the  policy  only  snspendsd 
whilst  they  are  so  used,  the  polfey  is  not  thereby  rendered  v<ad. 

The  conditions  and  enumerations  of  hazards  form  parts  of  the  policy,  and  if  articles  prohib* 
ited  by  the  policy  (whether  by  provisions  in  the  body  of  it  or  annexed  to  it)  are  kept  by 
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the  ihsnred,  the  burden  is  not  vpon  the  insnrer  to  show  thai  the  keeping  thereof  caused 
the  loes  or  increased  the  risk.  But  the  keeping  of  such  articles  by  the  insured,  when  the 
policy  was  obtained,  did  not  render  it  roid  unless  they  concealed  that  fact  from  the  in- 
snrer. 

In  an  action  against  an  insnrer,  the  defendant,  not  being  presumed  to  know  what  prohibited 
articles  were  kept  by  the  plaintiff  when  the  loss  occurred,  is  not  bound  to  specify  them  in 
his  pleadings.  But  where  he  specifies  seme,  without  alleging  that  any  others  were  kept» 
the  jury  should  not  be  permitted  to  consider  any  except  those  specified. 

BuTJiTTT,  J.,  delivered  the  opinion  of  ihe  court. 

The  appellant,  for  a  premium  of  $14,  insured  J.  B.  Lawrence 
&  Co.  against  loss  by  fire,  froqa  the  25th  May,  1858,  to  the  25th 
May,  1859,  to  the  amount  at  $200  on  their  frame  storehouse, 
situated  on  the  Ohio  River,  in  Gallatin  County,  Kentucky,  known 
as  Jackson's  Landing,  and  $1,200  on  their  stock  of  goods  in  said 
storehouse." 

The  policy  contains  this  clause :  The  interest  of  the  assured 
in  this  policy  is  not  assignable  unless  by  the  consent  of  this  com- 
pany manifested  in  writing ;  and  in  case  of  any  transfer  or  ter* 
mination  of  the  interest  of  the  insured,  either  by  sale  or  otherwise, 
without  such  consent,  this  policy  shall  from  thenceforA  be  void." 

It  also  contains  this  clause:  *^In  case  the  above  mentioned 
premises  shall  at  any  time  ....  be  appropriated,  applied,  or 
used  to  or  for  the  purpose  of  carrying  on  or  exi^cisii^  therein 
any  trade,  business,  or  vocation,  denominated  hazardoui  or  extra 
haaardotiSy  or  specified  in  the  memorandum  of  Bpecial  iastards^  in 
the  terms  and  conditions  annexed  to  this  policy,  or  for  the  pur- 
pose of  storing  therein  any  the  articles,  goods,  or  merchandise 
m  the  same  terms  and  conditions  denominated  hazardous,  extra 
hazardous,  or  included  in  the  memorandum  of  iqpecial  hazards, 
except  herein  specially  provided  for  or  hereafter  agreed  to  by 
this  company  in  writing,  to  be  added  to  or  indorsed  upon  this 
policy,  then  and  from  tiienceforth,  so  long  as  the  same  shall  be  so 
appropriated,  applied,  or  used,  these  presents  shall  cease  and  be 
of  no  f<MX5e  or  efiEeot." 

One  ot  the  conditions  annexed  to  the  policy  declares  tiiat 

applications  for  insurance  must  specify  ....  in  relation  to  the 
insurance  of  goods  and  merchandise,  or  other  personal  property, 
whether  or  not  they  are  of  the  description  dmominated  hazard- 
ous, extra  hazardous^  or  included  in  the  memonuidum  of  special 
hazards.  And  a  false  description  by  the  assured  of  a  buildingi 
or  of  its  contents,  or  the  concealment  oi  any  fact  touching  the 
risk  to  be  assumed,  .  p  *    shall  render  absolutely  void  a  policy 
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issuing  upon  such  description  If,  after  insurance  is  ef- 
fected, the  risk  is  increased  by  any  means  within  the  control  of 
the  insured ;  or  if  such  building  or  premises  shall  be  so  occu- 
pied in  any  way  as  to  render  the  risk  more  hazardous  than  at 
the  time  of  insuring,  such  insurance  shall  be  void." 

There  is  annexed  to  the  policy  an  enumeration  of  not  hazard- 
ous goods,  &c.,  yiz. :  Staple  foreign  dry  goods  in  packages,  and 
staple  domestic  dry  goods  in  stores  where  no  hazardous  merchan- 
dise is  kept,  and  household  furniture  in  dwelling-houses,"  which 

may  be  insured  at  five  cents  per  $100  in  addition  to  the  rate  oi 
the  building ; "  and  an  enumeration  of  hazardous  goods,  Ac, 
viz. :  oil,  sulphur,  grocer's  stock,  tallow,  and  several  other  arti- 
cles, which  subject  the  building  and  all  its  contents  to  an  addi- 
tional charge  of  ten  cents  per  $100 ; "  and  dry  goods  (general 
stock  of),  boots  and  shoes,  flour,  teas,  and  other  articles,  whidi 
"  are  charged  ten  cents  per  $100  in  addition  to,  but  do  not  in- 
crease the  rate  of  the  building;"  and  an  enumeration  of  ertra 
hazardous  goods,  &c.,  viz. :  rosin,  spirits  of  turpentine,  and  other 
articles,  which  subject  the  building  and  all  its  contents  to  an 
additional  rate  of  20  cents  per  $100  ;  and  china  unpacked,  fancy 
goods,  and  other  articles,  which  are  charged  20  cents  per  $100  in 
addition  to  but  do  not  increase  the  rate  of  the  building ;  "  and  a 
memorandum  of  special  hazards,  in  which  it  is  declared  that 

gi^powder,  phosphorus,  and  saltpetre  are  expressly  prohibited 
from  being  deposited,  stored,  or  kept  in  any  building  insured,  or 
containing  any  goods  or  merchandise  insured  by  this  policy,  un- 
less by  special  consent  m  writing  on  the  policy." 

Said  house  and  goods  were  destroyed  by  fire  on  the  5th  April, 
1859,  and  Lawrence  &  Co.  afterward  assigned  their  claim  upon 
the  policy  to  L.  J.  Eggleston,  and  joined  him  in  bringing  this 
suit  for  Ills  benefit,  asserting  no  claim  for  the  loss  of  the  house, 
^ut  claiming  $1,200  for  the  loss  of  the  goods,  and  allying  in 
their  petition  that  the  defendant,  by  its  authorized  agent,  had  as- 
certained the  amount  of  the  loss,  and  promised  to  pay  said  sum 
of  $1,200. 

The  defendant  denied  the  alleged  promise,  and  resisted  a  re- 
covery upon  the  following  allied  grounds,  among  others :  1.  That 
Lawrence  &  Co.,  when  they  obtained  the  insurance,  represented 
themselves  as  the  owners  of  said  house,  when  in  truth  they  were 
not.    2.  That  they  had  sold  and  disposed  of  the  goods  before 
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the  loss,  and  had  no  interest  therein  when  the  loss  o^urred. 
8.  That  said  house,  at  the  time  of  the  fire,  was  used  to  keep  and 
store  g^powder,  sulphur,  rosin,  turpentine,  and  oil. 

There  was  eyidence  conducing  to  prove  that  the  adjusting 
agent  of  the  defendant,  after  inquiring  into  the  loss,  had  prom- 
ised to  pay  the  said  sum  of  $1,200. 

It  app^ured  that  said  storehouse  belonged,  not  to  Lawrence  & 
Co.,  but  to  Lawrence,  a  member  of  the  firm, — there  was  no  eyi- 
dence of  any  representation  on  the  subject  except  that  furnished 
by  the  policy. 

It  appeared  that  on  the  22d  March,  1859,  the  members  of  said 
firm  signed  a  deed  conveying  said  goods  to  Casey  &  Yeager,  in 
trust  to  pay  debts  due  to  them  and  other  creditors  of  Lawrence 
&  Co.,  but  there  was  conflicting  evidence  upon  the  question 
whether  or  not  the  deed  had  been  delivered  and  accepted,  so  as 
to  take  effect  between  the  parties.  And  there  was  evidence  con- 
ducing to  prove  that  an  execution  remaining  in  the  sheriff's  hands 
had  been  levied  on  the  goods,  which,  however,  were  left  in  the 
possession  of  Lawrence  &  Co. 

There  was  evidence  conducing  to  prove  that  sulphur,  rosin, 
turpentine,  oil,  and  saltpetre  were  in  the  house,  forming  part  of 
the  stock  of  goods  at  the  time  of  the  fire. 

There  was  no  evidence  that  any  inquiries  were  made  of  the 
insured  as  to  the  character  of  their  stock  of  goods  ;  no  evidence 
except  that  furnished  by  the  policy,  either  as  to  .the  character  of 
the  goods,  when  the  insurance  was  obtained,  or  as  to  tl^e  repre- 
sentations of  the  insured  upon  the  subject ;  and  no  evidence  as 
to  the  ordinary  rate  of  insurance  upon  goods  not  hazardous. 

The  plaintiffis  obtained  a  verdict  and  judgment  for  $1,294, 
bring  the  amount  insured  upon  the  goods,  with  interest,  from 
which  judgment  the  defendant  appealed. 

1.  The  first  question  relates  to  the  affidavit  of  tiie  plaintiff,  J. 
A.  E^leston,  one  of  the  firm  of  Lawrence  &  Co.,  which  the 
plaintiffs  were  permitted  to  read  to  the  jury.  The  eighth  con- 
dition of  the  policy  required  the  insured  to  deliver  an  account  of 
their  loss,  with  their  oath  or  affirmation,  declaring  the  account  to 
be  true  and  just,  and  several  other  facts.  The  defendant  denied 
that  the  plaintiffs  had  complied  with  that  condition.  Eggleston's 
affidavit  was  admissible  to  prove  such  compliance,  but  for  no 
other  purpose,  and  the  court  below  should  have  so  informed  the 
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2.  The  next  question  relates  to  the  effect  of  the  alleged  prom- 
ise by  defendant's  agent  to  pay  the  loss  upon  the  goods.  The 
court  below  instructed  the  jury,  in  substance,  that  though  ike 
policy  had  ceased  to  have  any  force  or  effect,  by  reason  of  the 
plaintiffs  having  kept  prohibited  artides  in  the  house,  yet,  if  ibe 
defendant's  agent,  having  authority  to  adjust  and  pay  losses,  with 
knowledge  that  the  prohibited  articles  were  kept  in  the  house  at 
the  time  of  the  fire,  promised  to  pay  said  loss,  that  they  must  find 
for  the  plaintiffs.  This  we  conceive  was  erroneous,  for  two  rea- 
sons: First.  Authority  to  the  agent  to  adjust  and  pay  losses 
would  not  give  him  a  right  to  pay  out  the  money  of  the  def^d- 
ant  where  no  loss  had  been  sustained,  much  less  to  bind  the  de* 
fendant  by  a  promise  to  do  so.  SeconcUj/.  Conceding  tiie  most 
ample  authority  to  the  agent  to  bind  tiie  defendant,  yet  if  the 
policy  was  void  at  the  time  of  the  fire,  there  was  no  considera- 
tion for  the  promise  to  pay  the  loss.  We  are  not  prepared  to 
admit  that  the  premium  paid  to  the  defendant,  in  consideration 
of  its  agreement  to  assume  the  risk,  formed  even  a  mwal  consid- 
eration for  its  promise  to  pay  a  loss  sustained  by  the  plaintiffi 
a&er  they  had  vitiated  the  policy  by  violating  its  conditions.  As 
this  instruction  was  given  at  a  former  trial,  at  which  the  plainr 
tiffs  obtained  a  verdict  for  $1,200,  that  verdict  was  properly  set 
aside  by  the  circuit  judge,  tiliough  not  for  that  reason. 

8.  It  is  contended  that  the  policy  was  void  because  J.'B.  Law- 
rence &  Co.  did  not  own  said  storehouse,  and  that  the  court  bdow 
erred  in  Refusing  so  to  instruct  the  jury. 

Whether  or  not  the  insurance  upon  the  house  was  void,  we 
need  not  decide.  Conceding  that  it  was,  it  does  not  necessarily 
follow  that  the  policy  was  void  as  to  tiie  goods,  which  were  in- 
sured for  a  separate  sum.  In  many  cases  policies  have  been  hM 
valid,  though  the  interest  of  the  insured  was  not  correctly  de- 
scribed. 1  Phillips  on  Ins.  §  640.  In  the  absence  of  evidence 
it  cannot  be  presumed  that  the  plaintifib  procured  the  insurance 
upon  the  house  for  a  fraudulent  purpose,  or  tiiat  their  supposed 
interest  in  the  house  induced  the  defendant  to  insure  the  goods. 
Policies  upon  goods  in  rented  houses  are  not  unusuaL  Upon  the 
facts  as  presented,  we  perceive  no  reascm  for  excepting  tiiis  csss 
from  the  general  rule  by  which  a  policy  making  separate  insur* 
ance  upon  several  subjects  is  treated  as  separata  policies  would 
be.   Where  a  policy  made  separate  insaranee  upon  two  build- 
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ings^  with  a  clause  declaring  it  void  if  the  inBured  should  alienate 
the  property  insured,  it  was  held  that  an  alienation  of  one  of  the 
buildings  did  not  avoid  the  policy  as  to  the  other.  CTorA;  v.  Nevf 
England  Mutual  Insurance  Company^  6  Gushing,  842.^  That  is 
an  authority  for  the  proposition,  that  if  Lawrence  &  Co.  had 
owned  the  house,  and  had  sold  it  after  taking  the  policy,  tiiis 
would  not  have  vitiated  the  insurance  on  the  goods,  though  it 
might  have  diminished  their  interest  in  preserving  the  house,  and, 
consequently,  their  interest  in  preserving  the  goods.  And  in  the 
case  of  Loehner  ^  Cop  v.  Home  MwtnMtl  Insurance  Company^  17 
Miss.  (2  Bennet)  247,^  it  was  held  that  a  policy  upon  a  house  and 
its  furniture,  though  void  as  to  the  house,  because  the  insured 
failed  to  give  notice  of  an  incumbrance,  was  not  therefore  void  as 
to  the  furniture.  We  perceive  no  reason  for  applying  a  differ* 
ent  principle  in  this  case. 
4.  The  defendant  asked  the  court  to  instruct  the  jury  that 
if  they  believe  that  the  possession  of  said  goods  was  token  from 
J.  B.  Lawrence  &  Co.  by  the  sheKff  or  any  other  person  or  per* 
sons,  such  change  of  possession  voided  the  policy,  and  defendant 
is  not  liable  upon  it."  In  our  own  opinion  that  instruction  was 
properly  refused. 

There  was  no  evidence  that  any  one  had  taken  the  actual  pes-* 
soBsion     the  goods  from  Lawrence  &  Co. 

Conceding  that  the  sheriff  had  a  constructive  possession  of  the 
goods,  by  virtue  of  the  levy  of  an  execution  upon  them,  still, 
Lawrence  &  Co.,  having  the  actual  possession,  had  the  same 
power,  as  well  as  the  same  interest,  to  preserve  them  which  they 
would  have  had  if  the  execution  had  not  been  levied ;  and  the 
p<^y  continued  in  force  notwithstanding  the  levy,  Clark  v# 
New  England  MuJtual  Eire  Ine.  Co.  6  Cushing,  854. 

The  deed  to  Casey  &  Yeager  presents  a  more  difficult  question. 
If  that  deed  had  taken  effect  between  the  parties*  it  gave  to 
Casey  &  Yeager .  constructive  possession  of  the  goods ;  and  if  it 
terminated  the  interest  of  the  insured  in  the  goods,  or  if  it  was 
a  transfer  of  their  interest  within  the  clause  of  the  policy  pre- 
viously cited,  it  avoided  the  policy,  and  the  court  should  have 
i&odified  the  insteuction  accordingly,  instead  of  overruling  it. 

The  deed,  conceding  that  it  was  delivered  and  accepted,  cer- 
tainly did  not  terminate  the  interest  of  the  insured.    No  release 
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had  been  executed  by  their  creditors.  They  were  as  much  in- 
terested in  preserving  the  property,  so  that  it  might  be  applied 
to  the  payment  of  their  debts,  as  if  they  had  retained  the  l^al 
title.    They  unquestionably  had  an  insurable  interest. 

But  the  question  remains,  did  not  said  deed,  if  deliyered  and  ac- 
cepted, render  the  policy  void  under  the  clause  prohibiting  **  any 
transfer  of  the  interest  of  the  insured  by  sale  or  otherwise," 
without  the  consent  of  the  insurer  ?  In  1  Phillips  on  Insoiance, 
§  880,  the  case  of  Dadmun  Man.  Co.  v.  Worcester  Myt.  Fire 
Ins.  Co.  11  Mete.  429,^  is  cited  as  a  decision,  that,  under  such  a 
clause,  the  policy  is  rendered  void  by  an  assignment  by  the  as- 
sured to  assignees  for  the  benefit  of  certain  of  his  creditors.  Bat 
in  that  case,  before  the  loss  occurred,  the  property  was  sold  under 
an  order  of  court,  in  a  suit  against  the  assured  and  his  assignees, 
and  the  assured  had  thus  been  deprived  of  all  interest  in  it. 

It  has  been  repeatedly  decided,  with  reference  to  policies  con- 
taining similar  clauses,  that  the  policy  is  not  rendered  void  by  a 
mortgage  of  the  property ;  Conover  v.  Mutual  Ins.  Co.  of  Albany^ 
1  Comst.  290;  8  Denio,  254 Fulaom  v.  Belknap  Mutual  Fire 
Ins.  Co.  10  Foster,  231,  ante;  nor  by  a  sale  and  conveyance,  the 
grantee  having  simultaneously  reconveyed  to  the  grantor  in 
mortgage;  Stetson  v.  Mass.  Mutual  Ins.  Co.  4  Mass.  830 nor 
by  a  conditional  sale;  Tittemore  v.  Vermont  Mutual  Fire  Ins. 
Co.  20  Vermont,  546  ;*  nor  by  a  contract  to  sell  and  convey  at  a 
future  day,  the  purchaser  agreeing  on  that  day  to  pay  a  certain 
sum  and  secure  the  residue  pf  the  purchase  money ;  Masters  v. 
Madison  Co.  Mutual  Ins.  Co.  11  Barb.  S.  C.  R.  624  nor  by  a 
sale  under  an  execution,  whilst  the  assured  has  a  right  to  redeem, 
at  least  in  the  absence  of  proof  that  the  said  right  is  of  no  value; 
Strong  v.  Manufacturers^  Insurance  Co.  10  Pick.  40.*  In  most  of 
those  cases  there  had  been  a  technical  transfer  of  the  title  and 
interest  of  the  insured  ;  in  none  of  them  did  the  insured  retain  a 
greater  interest  in  the  property  than  Lawrence  &  Co.  did  in  the 
goods  assigned  to  Casey  &  Yeager,  admitting  that  the  deed  had 
taken  effect. 

The  instruction  given  at  the  instance  of  the  plaintiffs,  that 
said  deed  did  not  pass  the  title  to  the  goods,  unless  "  Casey  & 
Yeager  accepted  of  the  same  and  received  and  took  the  posses- 

l  Ante,  vol.  2,  p.  488.  «  lb.  p.  677.  »  AnU,  voL  1,  p.  81. 
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don  and  control  of  such  goods,"  was  clearly  erroneous ;  but  was 
not  prejudicial  to  the  defendant,  because  the 'deed,  though  it  may 
hare  passed  the  title,  did  not  avoid  the  insurance. 

5.  The  defendant  asked  for  an  instruction,  that  }t  any  of  the 
articles  denominated  hazardoi^^  extra  hazardou9^  or  included  in 
the  meiporandum  of  special  hazards  were  kept  or  stored  in  said 
storehouse  during  the  continuance  of  said  policy,  that  it  became 
Yoid." 

It  is  clear  that  this  should  not  have  been  given,  because  the 
keeping  of  those  articles,  after  the  issuing  of  the  policy,  if  pro- 
hibited by  it,  did  not,  as  the  instruction  assumes,  render  the 
policy  void,  but  only  suspended  it  whilst  the  premises  were  so 
used. 

6.  The  defendant  asked  for  an  instruction,  that  if  any  arti- 
cles denominated  in  the  classes  of  hazards,  hazardous^  extra  haz- 
ardiyus^  or  included  in  the  memorandum  of  special  hazards  were 
embraced  in  the  stock  at  the  time  of  the  issuing  of  the  policy,  or 
if  the  premises  were  used  in  keeping  or  storing  any  of  the  above 
prohibited  articles  at  the  time  of  the  fire,  then  the  said  policy  is 
void." 

There  was  neither  proof  nor  allegation  authorizing  that  in- 
struction. 

This  case  cannot  be  placed*  upon  the  same  footing  as  that  of 
the  Ki/.  ^  Louisville  Mutual  Ins.  Co,  v.  Southard^  8  B.  M.  634,^ 
cited  by  plaintiffs'  counsel.  The  conditions  and  enumerations  of 
hazards  above  mentioned  formed  parts  of  the  policy,  as  perfectly 
as  if  they  had  been  inserted  in  the  body  of  it.  If  therefore  the 
keeping  by  the  plaintiffs  of  the  articles  mentioned  in  the  instruc- 
tion was  prohibited  by  the  policy  (whether  by  provisions  in  the 
body  of  it  or  annexed  to  it),  ij  was  not  necessary  for  the  defend- 
ant to  show  that  the  keeping  thereof  caused  the  loss  or  increased 
the  risk.    1  Phillips  on  Insurance,  §  866. 

But  the  keeping  of  such  articles  by  the  plaintiffs,  when  they 
obtained  the  policy,  did  not  render  it  void,  unless  they  concealed 
that  fact  from  the  defendant. 

There  was  no  evidence  as  to  what  articles  composed  their  stock 
at  the  date  of  the  policy.  At  the  date  of  the  fire  the  stock  em- 
braced dry  goods,  fancy  goods,  groceries,  boots  and  shoes,  and 
many  other  articles  denominated  in  the  policy  hazardous  or  extra 
hazardous.    If  that  fact  authorized  the  jury  to  infer  that  the 

1  Ante,  Tol.  2,  p.  765. 
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stock  embraoed  the  aam^  at  Bimilar  articles  at  the  date  of  the 
policy,  they  might  perha^  have  also  had  a  right  to  infer  that  the 
defendant  knew  that  the  stock  embraoed  <^ose  articles,  or  waived 
being  informed  ooncerning  them.  Angell  oa  Fire  &  Life  Ins. 
§  176;  1  PhiUips  on  Ins.  §  571;  Carter  r.  Boehtn,  8  Bur- 
row, 1905.  And  if  it  had  appeared  to  the  satisfactioo  of  th§ 
jury  that  the  defendant^  when  the  policy  was  issued,  knew  that 
sudi  articles  were  embraced  in  the  stock,  and  were  kept  by  the 
plaintiffs  for  sale,  as*part  of  their  regular  business,  possibly  ihe 
issuing  of  the  policy  upon  that  stock  of  goods  autiioriaed  the 
plaintiffs  to  keep  those  articles  for  sale,  notwithstanding  the  pro- 
hibition contained  in  the  printed  parts  of  the  policy.  Bryamt  t. 
Pouffhkeepaie  Mut.  F.  Ins.  Co.  21  Barbour'd  S.  C.  R.  164,  (mU; 
Ddongusmare  v.  Trade$mwi(C%  Ins.  Co.  2  Hall,  589 ;  ^  Moore  t. 
Protection  Ih$.  Co.  29  Maine,  97  ; '  Legget^  y.  .Sk/na  Im.  Co.  10 
Rich.  Law  Reports,  S.  C.  202,  mie. 

But  we  need  not  decide  these  questions,  and  do  not  propose 
now  to  express  any  opinion  concerning  them,  becauae  the  de- 
fendant's pleadings  do  not  that  mj  sudi  artkdes  wen 
kept  in  the  store  when  the  policy  was  issued,  or  that  the  plaintifb 
made  any  concealment  with  reference  thereto.  Hence  the  jury 
would  have  had  no  right  to  declare  the  policy  void,  even  if  it 
had  been  proyed  that,  when  it  issued,  tdie  plaintifiEs  kept  those 
articles  and  concealed  the  fact  from  the  defendant* 

That  pait  of  the  instruction  which  relates  to  the  keeping  of 
any  of  the  above  prohibited  articles  at  the  time  of  the  fire"  vae 
also  erroneous,  because  the  defendant's  pleadings  charged 
plainti£Es  with  having  kept  certain  specified  artides  wiihoat 
charging  them  with  having  kept  any  others^  The  defeodaat, 
not  being  presumed  to  know  what^prohibited  articles  were  k^ 
by  the  plaintifiEs,  wps  not  bound  to  specify  jbhem  in  its  {deadingn 
But  having  done  so,  specifying  some  witiumt  aSe^ng  that  any 
others  were  kept  by  plaintiffs,  the  jury  should  not  have  been  per- 
mitted to  oonsider  cmy  e:8:cept  those  specifiedt 

The  other  instructions  we  need  not  notice.  Upon  the  return 
of  the  cause  the  defendant  should  be  p^mitted,  if  it  diooses,  to 
amend  its  answ^^ 

The  judgment  is  reversed,  and  the  cause. remanded  for  a  nev 
trial,  and  other  (proceedings  consistent  with  this  opinion. 


1  AaU,  Tot.  1,  i>.  289. 
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ANOB  Co.^ 

(Sttptoae  GoaVt»  MuMchoBettSy  September  Term,  1863.) 

Here  negHgence  on  the  part  of  a  person  insnred,  which  is  the  direct  cause  of  a  loss  by  ArSi 
is  Bot  a  defence  to  ta  action  upon  the  policy,  if  he  acted  in  good  faith,  and  his  negli« 
gence  did  not  amount  to  recklessness  and  wilfol  misconduct. 

Contract  upon  a  policy  of  insurance  upon  the  plaintiff's  bam 
and  groin  therein,  issued  by  the  defendants.  A  triid  by  jury  was 
waived  in  the  superior  court,  and  the  case  watt  heard  before  Ames, 
J.,  who  found  the  following  facts :  In  the  afternoon  of  a  hot  day, 
in  a  dry  season  in  August,  1869,  during  the  time  covered  by  the 
policy,  the  plaintiff  and  his      were  unloading  hay  from  a  wagon 
and  pladng  it  in  a  shed  adjoining  the  bam,  and  while  so  engaged 
Vere  annoyed  by  bees,  whose  nest  was  in  a  hollow  place  under 
the  door  at  which  they  were  pitching  in  the  hay ;  and  the  plains- 
tiff,  finding  that  no  hot  water  could  readily  be  had,  undertook  to 
smoke  them  out  by  thrusting  a  wisp  of  straw  into  their  hole  and 
lighting  it  with  a  match.    A  fresh  breeze  was  blowing  at  the 
time ;  the  building  was  very  old,  and  covered  on  the  outside  with 
white  wood  boards ;  the  bam  adjoining  was  full  of  bay,  and  some 
hay  was  stored  in  the  loft  of  the  shed.    After  with<bawing  the 
wisp  of  straw,  and  while  attempting  to  extinguish  it,  the  fire 
spread  with  great  rapidity  on  the  outside  of  the  shed,  and 
stroyed  the  property.  It  was  admitted  that  there  was  no  fraudu-^ 
lent  intent  on  the  part  of  the  plaintiff.    Upon  these  facts,  the 
judge  found  that  there  had  been  a  want  of  ordinary  care,  judg- 
ment, and  discretion  on  the  part  of  the  plaintiff ;  that  this  default 
WES  the  immediate  and  proximate  cause  of  the  fire;  and  that,  al-» 
though  he  acted  in  good  faith,  and  the  n^ligence  and  default  on 
his  part  did  not  amount  to  recklessness  and  wilful  misconduct, 
yet  under  the  circumstances  he  was  not  entitled  to  recover. 

The  plaintiff  alleged  exceptions  ;  and  it  was  agreed  that  if  the 
exceptions  should  be  sustained,  judgment  should  be  stored  for 
the  plaintiff  for  the  amount  of  the  policy. 

Mbrbiok,  J.  The  defendants  contend  that  Ihe  carelessness 
and  negligence  proved  at  the  trial  whereby  the  fire  was  caused, 
by  which  the  bam  and  other  property  insured  were  destroyed, 
<)oii8titute  a  valid  defenise  to  this  action.  It  is  admitted  that  there 

1  4  AUen,  SSS. 


Negligence. 


688  Johnson  v.  Beekshirb  Mut.  F.  Ins.  Co.  4  Allen,  3^ 


Negligence. 

was  no  fraudulent  intent  on  the  part  of  the  plaintiff  in  the  com- 
mission of  the  acts  from  which  the  fire  immediately  resulted.  But 
it  was  found  as  a  fact  by  the  court,  tiie  parties  haying  waited  a 
trial  by  jury,  that  there  had  been  an  omission  to  exercise  ordinazy 
care,  discretion,  and  judgment  on  his  part ;  and  it  was  thereupon 
determined  that,  although  he  had  acted  in  good  faiUi,  and  his 
negligence  and  default  did  not  amount  to  recklessness  or  wilfol 
misconduct,  he  was  not  entitled  to  recover  indemnity  in  Urn 
action  for  his  loss. 

This  determination  was  erroneous.  It  is  said  to  have  been  for- 
merly doubted  whether,  in  marine  insurances,  underwriters  were 
liable  for  losses  by  fire  occasioned  by  the  n^ligence  or  mismanage- 
ment of  the  master  or  mariners  at  sea,  but  that  now  it  is  the 
better  and  established  doctrine  that  they  are  liable  where  die 
acts  are  not  of  a  barratrous  character,  and  that  this  is  applicaUe 
in  all  cases  of  such  loss,  whether  occurring  on  land  or  at  seal 
1  Phil.  Ins.  §§  1049,  1096.  And  in  Angell  on  Ins.  §  125,  it  is 
stated  as  an  indisputable  proposition,  that  as  applied  to  policieB 
against  fire  on  land  the  doctrine  has  for  a  great  length  of  time 
prevailed  that  losses  occasioned  by  the  mere  fault  of  the  insured 
or  his  servants,  unaffected  by  fraud  or  design,  are  within  the  pro- 
tection of  the  policies,  and  as  such  are  recoverable  from  the  und6^ 
writers.  In  Shaw  v.  Rohherds^  6  Ad.  &  El.  76,^  it  is  said  by  the 
court  that  the  object  of  insurance  is  to  guard  against  the  negli- 
gence of  servants  and  others ;  and  that  there  is  no  ground  of  dis- 
tinction between  the  negligence  of  strangers  and  others  and 
of  the  assured  himself ;  and  that  in  the  absence  of  all  fraud  tiie 
particular  cause  of  the  loss  is  only  to  be  looked  at.  And  in 
Huckins  v.  People^a  Ins.  Co.  11  Fost.  N.  H.  238,  ante,  it  was  dis- 
tinctly held  that  carelessness  and  negligence  as  such  cannot  be 
held  to  be  a  defence  to  an  action  upon  a  policy  of  insurance; 
that,  in  the  absence  of  fraud,  it  is  only  the  proximate  cause  of 
the  loss  that  is  to  be  considered.  The  same  doctrine  was  recog- 
nized by  this  court  in  the  case  of  Chandler  v.  Worcester  Inn.  Co, 
3  Gush.  328.^  It  is  there  said  that  the  general  rule  unquestion- 
ably is,  that  in  cases  of  insurance  against  fire  the  carelessness  and 
negligence  of  the  agents  and  servants  of  the  assured  constitute  no 
defence.  The  defendants  in  that  case  offered  to  show  not  only 
that  the  plaintiff  had  been  guilty  of  n^ligence,  but  also  of  gross 
miscondtict.    And  the  court,  in  examining  the  case,  where  tlu 
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&ct8  upon  which  the  allegation  of  the  gross  misconduct  imputed 
to  the  party  were  not  reported,  expressed  an  opinion  that  it 
might  be  of  such  character,  though  not  amounting  to  a  fraudulent 
intent  to  bum  the  building,  as  to  deprive  the  assured  of  his  right 
to  recover ;  and  this  for  the  reason  assigned,  iJiat  the  misconduct 
might  be  such  as  to  manifest  a  willingness,  differing  little  from  a 
fraudulent  and  criminal  purpose,  to  commit  such  an  injury.  But 
the  law  makes  a  clear  distinction  between  even  gross  negligence 
and  fraud,  Und  although  the  former  may  be  evidence  tending  to 
show  mala  fides^  it  is  not,  in  fact,  the  same  thing.  1  Parsons  on 
Con.  671 ;  Q-oodman  v.  Harvey^  4  Ad.  &  El.  870.  In  the  pres- 
ent case,  there  is  nothing  in  the  facts  found  to  show  either  a 
fraudulent  intent  or  any  willingness  on  the  part  of  the  plaintiff 
to  set  fire  to  the  building.  On  the  contrary,  it  is  conceded  he 
acted  in  good  faith.  And  although  his  conduct  was  very  impru- 
dent, it  is  obvious,  as  well  from  his  purpose  as  from  his  efforts  to 
prevent  the  conflagration  when  the  fire  began  to  kindle,  that  he 
was  actuated  by  no  improper  motive.  These  facts  show  a  case  of 
mere  negligence,  and  therefore  are  not  sufficient  to  preclude  him 
from  his  right  to  recover  on  the  policy  an  indemnity  for  his  loss. 

Exceptions  sustained. 


Cabboll  vs.  Charter  Oak  Insubancb  Co.*  (Supreme  Court, 
New  York,  September,  1862.)    Waiver.  —  Assignment. 

The  policy  in  suit  required  notice  of  other  insarance,  and  that  the  same  shotild  be  mentioned 
in  or  indorsed  apon  the  policy.  The  plaintiff  offered  to  prove  that  at  the  time  when  the 
agent  of  the  defendants  received  the  premiam  for  renewal,  and  in  consideration  thereof 
rented  the  policy  for  another  year,  the  defendant's  agent  was  notified  of  the  fact  that 
other  insorance  had  been  obtained.  Held^  a  valid  waiver  of  the  above  requirement;  and 
this,  too,  though  the  policy  provided  that  none  of  its  conditions  could  be  waived  "except 
m  writing  signed  by  the  secretary.** 

The  policy  contained  the  usual  prohibition  of  assignment.  Held,  not  to  prevent  an  assign- 
ment after  loss. 

As  to  the  first  point  in  this  case,  J.  C.  agreement  to  renew  the  policy  clearly 
Smith,  J.,  delivering  the  opinion  of  the  had  that  effect  7  Cowen,  48;  9  lb.  115. 
majority  of  the  court,  said :  **  The  de-  The  parties  having  thus  mutnally  agreed 
fendants  insist  that  their  acts  do  not  to  depart  from  the  provisions' of  the  pol- 
amount  to  a  waiver  by  reason  of  the  ex-  icy,  as  to  the  manner  in  which  a  waiver 
press  provision  of  the  policy  that  none  of  ^  of  the  forfeiture  in  question  should  be 
its  conditions '  can  be  waived  except  in  manifested,  the  rights  of  the  assured 
writing  signed  by  the  secretary.'  But  it  under  the  new  agreement  should  be  pro- 
was  competent  for  the  parties  to  rescind  tected,  especiaUy  after  it  has  been  com- 
or  modify  this  provision  by  a  valid  agree-  pletely  executed  on  their  part.  2  Seld. 
meat,  even  in  parol ;  and  the  executed  279." 

I  38  Barb.  402. 
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Reuben  H.  Rathbone  v$.  City  Fibe  Insubancb  Co.^  (Su- 
preme  Court,  Connecticut,  October  Term,  1862«)  Chn§trueticn, 
Hazardous  AriicUi.  —  Evidence.  —  Remmnd  of  Goods.  —  Fbtner. 

A  poUcj  of  insurenoe  upon  personal  property  contained  a  eondHi<Hi  tliat  if  the  boildiag  ii 
which  it  was  kept  should  be  used  for  the  purpose  of  storing  any  of  the  articles  dsnooi- 
nated  *'hazardoas,"  except  as  specially  agreed  to  by  the  company  and  indor^  ontbe 
policy,  the  insurance  should  be  void.  The  policy  contained  a  schedule  of  articles  de- 
nominated "  hazardous,"  among  which  was  wine  in  casks,"  the  same  being  pUeed 
under  the  head  of  articles  considered  hazardous  on  account  of  their  liability  to  damsge^ 
but  for  which  the  rate  on  the  building  was  not  to  be  increased.  27e2i,  t^  a  reasooaUe 
construction  of  this  condition  would  make  it  apply  only  to  the  dass  of  baxardoos  aiiidai 
by  which  the  risk  to  the  building  was  increased. 

But  held  that,  however  this  might  be,  where  the  property  was,  wiUi  the  consent  of  flis  ia- 
surance  company  indorsed  on  the  policy,  removed  from  the  building  «2n  which  it  «a 
stored  at  the  time  of  insurance  to  another,  and  wine  in  casks  was  at  the  time  stored  in  tk 
latter  building,  which  fact  was  known  to  the  agent  of  the  company  who  consented  to  tin 
removal,  and  no  objection  was  made  by  him  on  aecoant  of  it,  the  insurance  was  aot 
vitiated  by  the  fact  of  such  storage. 

Hddf  also,  that  the  insured  might  show  by  parol  evidence  what  representations  he  made  ^ 
to  the  condition  of  the  building  to  which  the  property  was  removed.  Theee  oral  repR- 
sentations  are  not  to  be  regarded  as  coming  into  conflict  with  the  written  repreeentitHM 
of  the  policy.  The  latter  pertain  to  the  risk  as  it  stood  before  the  removal  of  the  prop- 
erty, the  fomier  to  the  risk  as  it  existed  after  the  removal. 

And  the  policy  indorsed  w^th  an  agreement  for  the  removal  of  the  proper^  to  anste 
building,  and  for  the  continuance  of  the  policy  in  force  as  to  the  property  after  remoral, 
became  in  effect  a  new  contract  between  the  parties,  and  a  new  risk  taken  by  the  con- 
pany. 

And  where  some  elements  of  the  new  risk  existed  which  were  forbidden  by  the  origiiil 
policy,  but  which  were  known  to  the  company  when  the  new  risk  was  taken,  their  ex- 
istence does  not  affect  the  validity  of  the  new  insurance. 

Where  the  property  was  insured  by  the  original  policy  to  the  amount  of  $200,  and  after  tk 
policy  was  claimed  to  have  been  forfeited  by  the  introduction  of  new  elements  of  risk,  the 
company,  with  full  knowledge  of  the  facts,  by  an  indorsement  on  the  policy  added  SIM 
to  the  risk  on  the  same  property,  and  in  the  indorsement  stated  the  whole  risk  as  thn 
increased  to  be  $300,  it  was  hdd  that  the  forfeiture,  if  there  was  any,  was  waived  by  tke 
company.  • 

Where  the  condition  was  that  the  insurance  should  be  void  if  articles  denominated  "  has- 
ardous'*  should  be  stored  in  the  building  wUhoui  ike  consent  of  the  coh^hu^  indortoi  «s 
the  poUctf,  and  the  agent  of  the  company  consented  to  the  removal  of  the  propertjr  *^ 
another  building  in  which  such  hazardous  articles  were  stored,  and  agreed  to  make  what- 
ever entry  was  necessary  on  the  policy  to  continue  it  in  force  notwithstanding  sack 
storage,  and  took  and  retained  the  policy  for  the  purpose,  it  was  held  that  the  agreemeat 
of  the  agent  was  a  waiver  by  the  company  of  the  condition  which  required  such  writta 
indorsement  of  consent,  until  such  indorsement  should  be  made. 

Where  the  general  agent  of  an  insurance  company,  acting  in  the  matter  of  his  agency  sad 
in  relation  to  the  particular  loss  and  controversy  in  question,  stated  to  an  agent  of  the 
plaintiff  who  had  prepared  and  forwarded  the  preliminary  proofs,  that  it  was  onlj  the 
quantity  and  value  of  the  property  that  the  company  disputed,  it  was  heU,  that  the  evi- 
dence was  both  admissible  and  important  as  going  to  prove  a  waiver  by  the  company  ef 
all  objection  to  the  preliminary  proofs  on  account  of  defects  in  them. 


1  31  ConB.  193. 
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Kelly  vs.  Commonwealth  Insubange  Co.^ 

(Superior  Court,  New  York  City,  November,  1862.) 

Oral  Gontrcust.  —  Defective  PdUcy, 

An  oral  contract  of  insnrance,  to  take  effect  forthwith,  thoagh  entered  into  contempora- 
neously with  an  agreement  fi>r  a  written  policy,  is  binding  until  dellrery  or  tender  of  soeh 

policy. 

The  terms  of  the  written  policy  as  to  prepayment  of  premium  have  no  effect  in  such  case 
unless  expressly  adopted.  Kor  will  a  mere  demand  of  payment  without  tender  of  a  pol- 
icy supersede  the  verbal  contract 

Under  such  oral  contract  the  insured  may  recover  for  a  loss,  though,  after  it  occurred,  and 
while  the  insurers  were  ignorant  of  it,  he  paid  them  the  premium  and  received  a  written 
policy  which  was  not  binding  on  them  by  reason  of  not  being  properly  executed. 

By  the  Court,  Robertson,  J.  Under  the  evidence  and 
charge  to  the  jury  in  this  case,  the  only  embarrassment  grows 
out  of  that  part  of  the  complaint  which  states  a  cause  of  action 
arising  out  of  the  execution  of  the  policy,  of  which  a  copy  is  an- 
nexed. The  testimony  of  Kelly,  one  of  the  plaintiffs,  by  itself, 
fdiows  clearly  the  maHng  of  an  independent  oral  contract  to  in- 
sure, irrespective  of  an  agreement  to  deliver  a  policy.  The  ques- 
tion of  the  reliability  of  such  testimony,  and  the  making  of  such 
contract,  were  fairly  left  to  the  jury,  as  matters  of  fact.  The  only 
questions  to  be  considered  in  regard  to  such  contract  are  those 
raised  by  the  requests  to  charge,  to  wit :  Whether,  as  the  par- 
ties contemplated  the  making  of  a  policy  in  a  certain  form,  the 
same  conditions  were  grafted  on  such  contract  as  would  be  con- 
tained in  such  form,  and  whether  the  tender  of  a  policy  in  such 
form  and  demand  of  the  premium,  and  the  refusal  of  the  latter, 
would  not  terminate  the  oral  contract.  I  apprehend  no  such 
construction  can  be  given  to  the  original  contract :  otherwise  if 
the  policy  had  failed  to  be  returned  from  Philadelphia  before  the 
beginning  of  the  risk  the  plaintiffs  would  have  been  without 
insnrance  altogether.  It  certainly  became  binding  the  moment 
it  was  made,  and  the  utmost  effect  that  can  be  given  to  the  ad- 
ditional promise  to  execute  a  policy  in  a  certain  form  is  that, 
upon  the  tender  of  that  policy,  and  a  demand  of  the  premium, 
the  oral  contract  should  cease.  But,  in  this  case,  no  such  policy 
was  ever  prepared  ;  the  only  one  prepared  was  one  that  declared 
it  to  be  only  obligatory  when  ratified  by  the  agent  for  the  de- 
fendants. Unless  the  defendants  waived  that  condition  when 
tendering  it,  if  they  ever  made  such  tender,  they  could  not 

1  10  Boew.  S9.  . 
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escape  from  the  continuing  obligation  of  the  oral  contract  In 
regard  to  that  branch  of  the  case,  the  charge  of  the  court  as 
well  as  its  refusal  to  charge,  is  unimpeachable. 

So,  too,  the  refusal  to  charge  that  Campbell  was  not  the  agent 
of  the  defendants,  in  r^ard  to  any  material  fact,  is  warranted 
by  the  facts.  The  only  important  point  of  his  agency  was  his 
receipt  of  the  policy.  There  was  evidence  that  Hewson,  the  ac- 
knowledged agent  of  the  defendants,  employed  Campbell  to  de- 
liver the  policy,  and  receive  the  premium.  His  delivery  of  it 
was,  therefore,  theirs,  as  he  did  not  make  it  until  he  received 
the  premium.  There  was  no  pretence  that  the  delivery  to  Camp- 
bell was  as  the  agent  of  the  plaintiffs ;  indeed,  the  defendants 
contended  to  the  contrary.  In  regard  to  the  premium,  it  wss 
actually  paid  before  the  policy  was  delivered,  and  its  prepay- 
me^nt  formed  no  part  of  the  oral  contract  to  insure.  It  was  not 
necessary,  therefore,  to  establish  either  its  waiver,  or  any  aathor- 
ity  to  waive  it.  What  the  parties  intended  in  regard  thereto  is 
wholly  immaterial,  if  such  intent  was  not  conveyed  in  the  lan- 
guage by  which  the  contract  was  formed.  The  payment  of  the 
premium,  after  the  fire,  did  not  affect  the  agreement  between  the 
parties ;  by  the  oral  contract  credit  was  given  to  the  plaintifis 
for  it,  at  least  until  a  proper  policy  should  be  tendered,  and  such 
premium  demanded.  The  conflicting  testimony  of  the  plaintiff, 
Kelly,  and  Campbell's  clerk  (Crary)  left  it  uncertain  wheth^ 
the  premium  was  ever  demanded,  and  the  actual  payment  corre- 
sponded in  time  with  Kelly's  last  promise  to  pay  it ;  Campbell, 
at  all  events,  in  demanding  the  premium,  for  which  he  was  the 
agent  of  the  defendants,  never  dealt  with  the  plaintiffs  as  though 
desirous  of  ending  the  oral  contract,  since  he  sent  to  them  several 
times  for  it.  I  do  not  see  how,  if  the  defendants  chose  to  carry 
out  their  agreement  to  execute  a  policy,  by  receiving  the  pre- 
mium, its  time  of  payment,  whether  before  or  after  the  fire,  could 
make  any  difference.  The  only  point  remaining  in  the  requests 
to  instruct,  except  that  as  to  the  interview  between  one  of  the 
plaintiffs  and  a  temporary  representative  of  Campbell,  is  the  re- 
fusal of  the  court  to  instruct  the  jury  that  the  policy  in  question 
was  inoperative,  because  it  was  not  countersigned  by  the  agent 
of  the  defendants. 

The  complaint  clearly  contains  two  causes  of  action,  altiioogfa, 
perhaps,  not  distinctly  enumerated  as  such.    The  statement  of 
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the  second  cause,  growing  out  of  the  written  policy,  would  neces- 
sarily have  been  insufficient  to  maintain  a  legal  action,  without 
the  all^ation  of  waiver  of  the  countersigning  of  such  policy  by 
the  agent  for  the  defendants.  In  the  absence  of  that,  it  might 
haye  been  sustained  as  an  action  to  compel  the  countersigning, 
and  then  to  recover  on  such  countersigned  policy,  which  are  causes 
of  action  that  may  be  joined.  Bunten  v.  Orient  Insurance  Com" 
pany^  8  Bosw.  448.  But  the  summons  is  merely  for  a  money 
demand  on  contract,  and  there  is  no  demand  for  relief,  except 
damages.  The  complaint  concedes  the  insufficiency  of  the  policy, 
unless  properly  delivered  and  the  signature  of  the  agent  waived ; 
while  the  answer  virtually  admits  its  efficiency,  if  both  those 
contingencies  occurred.  The  request,  therefore,  to  charge  abso- 
lutely that  "  the  policy  was  ineffective  and  inoperative,  for  the 
reason  that  it  was  not  countersigned  by  the  agent,"  was  too  broad 
and  general,  without  the  qualification,  unless  such  signature  by 
such  agent  was  waived.  A  change  in  the  form  requested  would 
have  been,  in  substance,  that  nothing  could  atone  for  the  absence 
of  the  signature.  The  defendants  had  a  right  to  ask  that  the 
jury  might  be  instructed,  that  unless  the  plaintiffs  proved  the 
waiver,  they  could  not  recover,  because  that  was  the  issue ;  but 
hot  merely  and  absolutely  that  a  policy  in  the  same  form,  un- 
signed by  the  agent,  was  not  binding,  because  no  such  issue  was 
involved.  Notwithstanding  the  change  in  the  form  of  pleading, 
juries  are  confined  in  their  findings  to  the  issues  actually  made  by 
them.  Indeed,  the  court,  by  chai^ng  that  the  plaintiffs  were 
entitled  to  recover,  **  if  the  policy  was  delivered  to  them,  nothing 
remaining  to  be  done^  the  defendants  being  competent  to  waive 
any  provision  in  their  policy  that  it  %hould  not  take  effect  unless 
certain  things  were  done^^  or,  "  if  it  was  handed  to  them  as  in- 
tended to  be  an  effectual  agreement  binding  on  the  defendants^'* 
virtually  conceded  the  effect  of  the  conditions  as  to  countersign- 
bg  and  prepayment  of  premium,  and  every  other  provision  to 
render  it  inoperative,  contained  in  it.  It  virtually  said  the  con- 
verse ;  that  if  anything  remained  to  be  done,  required  by  the 
policy  to  be  done  to  make  it  binding,  or  if  it  was  not  intended 
to  be  an  effectual  agreement  binding  on  the  defendants,  it  was 
not  so.  Not  much  stress  was  laid,  in  the  argument,  upon  this, 
and,  no  great  reliance  was  probably  placed  upon  it  at  the  trial. 
The  only  remaining  point  as  to  which  an  instruction  was  re- 


Digitized  by 


644    Kelly  v.  Commonwealth  Ins.  Co.  10  Bosw.  82. 


Oral  Contract.  —  Defective  Policy. 

quested  was,  the  conversation  between  one  of  the  plaintilb  and 
Brewster,  a  temporary  representative  ci  Campbell ;  this  was  to 
the  effect  that  what  was  said  or  done  by  the  former  to  the  lat- 
ter was  not  a  tender  of  the  premium  to  ^e  defendants.  In  die 
view  I  have  taken  of  this  case,  it  was  not  necessary  ior  the  plain- 
tiffs to  tender  any  premium ;  it  was  not  alleged  in  the  complaint, 
and  the  plaintiffs'  case  did  not  depend  upon  it.  As  to  the  excep- 
tion taken  to  the  admission  of  the  conversation,  it  was  pn^rly 
overruled.  The  evidence  shows  that  Campbell,  being  employed 
as  a  sub-agent  by  Hewaon,  to  deliver  the  policy  and  receive  the 
premium,  and  interested  to  earn  his  commissions  as  a  broker, 
sent  to  Kelly  to  notify  him  the  policy  was  ready  ;  the  latter  went 
to  the  office  of  the  former  to  procure  a  change  in  the  policy,  and 
found  Campbell  unwell  in  an  adjoining  office,  who  employed  a 
friend  (Brewster)  to  receive  Kelly's  communication ;  he  did  so, 
wrote  a  memorandum  of  it  and  put  it  in  the  policy,  where  it  was 
seen  by  Campbell.  It  was  sent  by  him  to  Hewson,  but  went  to 
Kelly  by  mistake.  Kelly  had  a  right  to  show  that  he  had  not 
refused,  but  only  delayed,  with  the  defendants'  assent,  to  pay  the 
premium ;  that  he  went  to  Campbell's  office  to  give  his  reason 
for  such  delay,  and  that  such  reajson  was  communicated  to 
Campbell.  When  they  delivered  him  the  policy  and  returned 
the  memorandum,  which  return,  he  had  reason  to  believe,  was 
virtually  a  denial  of  his  request,  he  promised  to  pay  the  original 
premium,  and  paid  it  at  the  time.  The  taking  down  of  such 
conversation  by  Brewster,  and  the  making  of  such  memorandum 
and  inclosing  it  to  Campbell,  were  features  in  the  dealings  be- 
tween the  parties,  to  show  that  there  never  had  been  any  inten- 
tion to  abandon  the  contract  of  insurance  with  the  plaintiffs. 
The  defendants,  at  that  time,  could  have  sued  him  for  the  pre- 
mium and  recovered ;  there  was  no  reason  why  they  should  not 
be  equally  held  for  the  insurance,  unless,  upon  a  tender  of  the 
policy  and  a  peremptory  demand  by  them  for  the  premium,  tiie 
plaintiffs  had  refused  to  pay  it.  The  evidence  was  admitted  in 
the  first  place,  subject  to  be  stricken  out,  if  not  connected  with 
the  defendants.  The  court  instructed  the  jury  that  it  was  im- 
material. No  application  was  made  to  strike  it  out,  but  simply  a 
request  to  pass  upon  its  effect,  while  the  defendants  themselves 
introduced  Brewster  and  Campbell  to  testify  as  to  such  conver- 
8ati(m.  Under  such  circumstances  the  exceptions  should  not  pre- 
vail. 
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Hewson's  reasons  for  not  signing  the  policy  were  wholly  im- 
material, and  properly  excluded.  The  question  of  the  juror, 
which  was  objected  to,  "  Would  it  have  been  a  perfect  policy, 
if  he  had  paid  the  premium  ?  "  had  once  already  been  put  aaid 
answered,  without  objection;  it  was  not  objected  to  until  re- 
peated, and  seems  to  have  been  put  more  with  a  view  either  of 
calling  the  witness's  attention  to  the  impropriety  of  sending  an 
imperfect  policy  to  procure  the  premium,  or  inducing  him  to  re- 
flect whether  he  did  so,  or,  perhaps,  showing  that  the  signing  by 
the  agent  had  been  waived.  It  certainly  was  not  designed  to  get 
at  the  witness's  opinion  on  a  mere  question  of  law.  There  is  one 
view  in  which,  even  in  that  aspect,  the  question  was  not  objec- 
tionable. The  policy  purports  to  be  made  in  the  State  of  Penn- 
sylvania, and,  of  course,  should  be  governed  by  its  laws,  in  its 
interpretation ;  the  witness  had  been  agent  for  an  insurance  com- 
pany of  that  state,  and  might  have  been  familiar  with  its  laws 
upon  that  subject ;  at  all  events,  the  objection  was  not  put  upon 
the  ground  that  he  was  not  an  expert,  which  the  objector  is 
bound  to  specify.  I  have  not  been  able  to  find  authority  for 
the  responsibility  of  a  party  for  a  juror's  improper  question  ;  one 
has  as  much  right  to  except  to  it  as  another,  and  neither  has  the 
power  to  withdraw  it.  It  would  be  rather  hard  to  make  either 
party  suffer  for  the  illegal  questioning  of  a  juror.  A  more  ap- 
propriate remedy  would  be  to  move  to  strike  out  the  answer,  or 
to  call  upon  the  court  to  direct  the  jurora  to  disregard  it.  But 
in  this  case  the  defendants  were  too  late  with  their  objection,  af- 
ter allowing  the  question  to  be  asked  and  answered  once  with- 
out it. 

Hewson  clearly  was  not  proved  to  be  such  an  expert  as  to  al- 
low him  to  testify  as  to  estimated  damage,  if  such  a  mode  of 
proof  is  admissible  at  all,  and  the  question  put  to  him  to  that 
effect  was  properly  excluded. 

From  all  the  circumstances,  it  appears  that  the  jury  had  a  right 
to  find  that  a  valid  oral  contract  to  insure  was  made,  determina- 
ble on  the  execution  and  delivery  of  a  written  contract ;  that  such 
delivery  and  the  rigorous  demand  of  the  premium,  so  as  to  ter- 
nunate  the  oral  contract,  was  delayed  until  after  the  fire ;  that 
the  premium  was  then  paid,  and  an  imperfect  policy  delivered, 
intended  to  have  been  made  perfect,  by  the  defendants,  on  the 
payment  of  the  premium.    It  is  clear  that  for  such  premium 
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the  defendants,  on  the  28th  of  June,  intended  to  have  taken  tiie 
risk  of  $2,000  for  a  year ;  they  had  a  right  to  stop  the  credit 
for  the  premium  and  the  oral  contract,  by  presenting  a  perfect 
policy  and  demanding  the  former.  They  did  not  exercise  the 
right,  and  when  a  loss  has  occurred,  they  seek  to  evade  it.  Their 
agent  did  not  put  his  objection  to  their  liability,  at  first,  upon 
any  ground  but  the  omission  to  countersign. 

The  judgment  and  order  denying  a  new  trial  must  be  affirmed, 
with  costs. 


MiTMA  vs.  Niagara  District  Mutual  Insurance  Co.^ 
(Queen's  Bench,  Upper  Canada,  Michaelmas  Term,  1862.)  Mh 
repretentattan.  —  Jhcumhrances. 

To  an  action  against  a  matoal  insurance  company  defendants  pleaded  a  false  reprewntstioQ 
by  the  plaintiff  on  obtaining  the  policy,  that  the  land  on  which  the  building  stood  vaf 
unincumbered,  whereas  in  truth  it  was  mortgaged  to  one  S.  for  £9i.  The  plaintiff  ctM 
S.,  who  proved  that  at  the  time  of  effecting  the  policy  about  $100  was  due  on  the  morU 
gage,  after  allowing  all  proper  credits,  and  that  the  plaintiff  was  not  then  entitled  to  a  re- 
lease as  of  right.  Held,  that  the  plaintiff  could  not  recover,  the  policy  being  void  under 
defendants*  act  of  incorporation;  Consol.  Stats.  U.  C.  ch.  52,  §  27;  and  that  evidence  ss 
to  the  value  of  the  land  was  properly  rejected. 

The  plaintiff  replied,  on  equitable  grounds,  in  substance,  that  he  acted  as  agent  for  S.,  os 
the  agreement  that  any  moneys  due  to  him  for  services  should  be  credited  on  account  of 
this  mortgage;  that  before  applying  for  the  policy  he  delivered  to  S.  a  claim  against  a 
certain  person,  which  S.  accepted ;  that  these  moneys  together  then  equalled  the  mort- 
gage debt,  and  the  same  was  then  cancelled  and  paid,  and  S.  ready  to  release  the  mort- 
gage ;  that  before  applying  the  defendants  delivered  to  plaintiff  a  printed  form  of  appli- 
cation, and  thereby  required  him  to  state  that  the  land  was  unincumbered,  and  to  make 
the  statements  in  his  application  in  the  replication  set  forth,  wherefore  the  plaintiff  mads 
such  statement  in  his  application,  and  by  the  procurement  of  defendants,  and  therefore 
the  statement  was  not  false  or  fraudulent 

BembUf  that  the  replication,  which  was  demurred  to,  was  clearly  bad;  but  as  the  erideDoi 
disproved  it  no  formal  judgment  was  given  on  the  demurrer. 


Baltimorb  Fire  Insurance  Co.  vs.  Boudinot  S.  Loney  et 
aL*  (Court  of  Appeals,  Maryland,  December  Term,  1862.)  Fure 
Insurance  Policy.  —  Construction  of.  —  Waiver.  —  3UeresL  —  Obn- 
tribuHon. 

Where  a  policy  of  insurance  provides  that  goods  held  in  trust  or  on  commission  are  to  be 
declared  as  such,  otherwise  the  policy  will  not  extend  to  cover  such  property,'*  and  it  ap- 
pears that  the  insured  have  obtained  their  insurance  without  making  any  speciBc  state- 
ment of  the  nature  of  their  interest  in  the  goods  destroyed.  Held^  1st.  That  the  insurer 
has  a  right  to  limit  the  extent  of  the  risk  by  such  condition.  9d.  That  a  knowledge  of 
that  condition  by  the  insured  must  be  presumed  from  their  acceptance  of  the  policy,  and 
it  will  have  the  effect  of  limiting  the  risk  to  the  goods  which  belong  to  them. 
Where  the  policy  is  entirely  consistent  with  the  terras  of  the  application,  free  from  ambi- 
.  guity,  and  susceptible  of  a  consistent  construction  in  all  its  parts;  if  there  be  a  miitske 
in  the  insurance  effected,  and  it  be  not  attributable  to  the  insurer,  the  court  will  not  look 
beyond  the  terms  of  the  policy  in  ascertaining  its  meaning  and  legal  effect. 
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Warranty.  —  Materialitjr. 


Loney  &  Co.  were  inflored  in  a  Baltimore  Company  on  their  own  goodi,  and  in  sundry  for- 
eign companies  on  their  own  goods  and  goods  held  on  commission.  The  policy  in  the 
first  company  contained  a  clause  that  '*  the  insured  shall  not  in  case  of  loss  or  damage  be 
entitled  to  demand  or  recover  on  this  policy  any  greater  proportion  of  the  loss  sustained 
than  the  amount  hereby  insured  shall  bear  to  the  whole  amount  of  the  several  insur- 
ances.*' The  whole  insurances  were  insufficient  to  cover  the  value  of  the  goods  lost.  The 
Baltimore  Company  refused  to  pay  more  than  the  proportion  of  the  losses  as  stated  in 
the  above  clause;  held,  that  the  foreign  policies  were  not  within  the  effect  of  the  cove- 
nant relating  to  other  insurances,  and  that  the  Baltimore  Company  is  not  entitled  to  any 
abatement  of  its  liability  on  this  policy  by  reason  of  them. 

A  policy  provided  for  the  payment  of  losses,  within  sixty  days  after  the  same  should  be  as- 
certained and  proved.  The  loss  was  proved,  and  demand  of  payment  made  within  the 
time  limited.  The  loss  was  also  admitted  by  the  insurance  company,  which  offered  pay- 
ment of  what  it  assumed  to  be  the  amount  of  its  liability,  but  refused  payment  of  the  full 
amount  of  the  insurance.  Heldf  that  the  condition  as  to  the  time  of  payment  was  waived, 
and  that  the  sum  for  which  the  insurers  were  bound  became  due  and  recoverable  with 
interest  from  the  date  of  the  demand. 

The  right  to  contribution  is  based  upon  the  concurrence  of  the  policies,  and  the  necessary 
incident  of  its  existence  is,  that  the  several  insurers  should  be  bound  with  equal  certainty, 
and  in  the  same  sense  for  the  same  loss. 


Sandbbb  v8.  Hillsbobough  Insubancb  Co.^  (Supreme 
Coart,  New  Hampshire,  December,  1862.)  Canstitittional  Law.  — 
Varicmce,  —  Alienation,  —  Amount  of  Recovery, 

The  law  of  July  7,  1849,  ch.  844,  authorizes  any  person  who  has  sustained  loss  by  fire  of 
property  insured  in  any  company  of  New  Hampshire  to  bring  his  action  in  any  county 
in  which  he  resides.   Held,  that  this  controlled  an  existing  limitation  in  the  charter  of 
the  defendants,  although  in  it  no  right  to  amend,  alter,  or  repeal  was  reserved. 
The  policy  was  issued  to  S.  **and  others.''   The  declaration  recited  the  policy  to  have 
been  made  to  S.,  C,  M.  &  B.,  under  the  name  of  S.  and  others.  Held,  that  as  there  was 
evidence  that  C,  M.  &  B.  were  the  parties  intended,  and  were  jointly  interested  in  the 
property,  there  was  no  variance. 
S.  and  others  having  sold  the  property  to  W.,  and  S.  having  received  back  a  mortgage, 
which  transaction  was  assented  to  by  the  president  and  secretary  of  the  defendants,  heldf 
that  the  policy  was  not  avoided,  and  that  the  president  and  secretary  would  be  presumed 
to  have  authority  to  consent  to  the  change. 
8.  allowed  to  recover  the  whole  sum  insured,  though  the  policy  provided  that  the  assured 
should  not  be  entitled  to  recover  more  than  two  thirds  the  value  of  the  property  ;  the 
mortgage  exceeding  the  snm  insured  and  not  exceeding  two  thirds  the  value  of  the  prop- 


Hartet  Gabcblon  v%.  Hampden  Fire  Insubancb  Co.* 

(Supreme  Court,  Maine,  Cumberland  County,  1862.)  Warranty, 

—  Materiality  of  Fact, 

^e  appllca^on  in  this  case  was  made  part  of  the  policy  and  a  warranty.  The  application 
declared  the  facts  therein  stated  to  be  a  just,  true,  and  full  exposition  of  all  the  facts  in 
1*^^  to  the  risk,  *'  so  far  as  the  same  are  known  to  the  applicant  and  material  to  the 
^k."  EM,  that  the  warranty  did  not  extend  to  facts  which  were  unknown  to  the 
Msured,  except  to  such  of  these  facts  as  were  material. 


erty. 
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The  question  of  the  knowledge  of  the  facts  and  their  materiality  (tlie  statement  heiag  th« 

the  building  was  well  ventilated)  were  properly  left  to  the  jury. 
As  to  statements  made  which  are  not  responsive  to  any  inquiry,  the  burden  of  preof  it  en 

the  company  to  show  their  materiality  and  falsity. 

Qncere,  if  in  such  case  it  is  not  necessary  to  prove  the  statements  firaadnJentt  See 
4  Bigelow,  29,  30,  note. 


Michael  Wall  vs.  Howaed  Insueance  Co.^ 

(Supreme  Court,  Maine,  Cumberland  County,  1862.) 
OvervcHuaticn. 

Verdict  for  the  plaintiff  set  aside  on  the  ground  of  *^  fraud  or  false  swearing,"  as  to  the 
valuation  of  the  property ;  the  plaintiff  claiming  a  loss  of  93,400,  and  the  jury  assessisf 
his  damages  at  $1,060,  on  a  policy  for  $2,000. 

The  case  is  stated  in  the  opinion. 

Davis,  J.  The  plaintiff  procured  of  the  defendants  a  policy 
of  insurance  upon  his  stock  of  clothing,  to  the  amount  of  $2,000. 
The  store  occupied  by  him  was  destroyed  by  fire,  November 
25,  1858.  He  claimed  that  the  value  of  his  stock  on  hand  at  the 
time  was  $2,400;  and  he  commenced  a  suit  upon  the  policy. 
The  case  was  tried  at  the  January  term,  1860,  and  resulted  in  a 
verdict  for  the  plaintiff,  for  the  amount  insured.  That  verdict 
was  set  aside  by  the  full  court,  on  the  ground  that  it  was  against 
the  evidence.  A  new  trial  was  had  at  the  October  term,  1861, 
resulting  again  in  a  verdict  for  the  plaintiff,  for  the  sum  of 
$1,060.  The  counsel  for  the  defendants  filed  a  motion  to  have 
that  verdict  set  aside. 

There  would  seem  to  be  the  same  reason  to  set  aside  the 
second  verdict  as  the  first.  The  evidence  was  substantially  the 
same.  The  ground  of  the  defence  was,  that  the  amount  of  the 
plaintiff's  stock  was  much  less  than  claimed  by  him.  As  this 
appeared  to  be  established  by  the  evidence,  the  first  verdict,  for 
the  full  amount  insured,  was  set  aside. 

The  amount  of  the  second  verdict,  exclusive  of  interest  is  a 
little  over  $900.  If  the  plaintiff  had  not  claimed  a  greater  loss 
than  that,  notwithstanding  the  suspicious  circumstances  attend- 
ing it,  we  might  not  have  disturbed  the  verdict. 

It  was  the  duty  of  the  plaintiff,  as  soon  as  possible  after  the 
loss,  to  deliver  to  the  company  an  account,  on  oath,  of  his  loss  or 
damage,  as  particular  as  the  nature  of  the  case  admitted^  stating 


Oreivaluation. 
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the  cash  value  of  the  property  insured.  Conditions  of  Insurance, 
article  9.  This  the  plaintiff  did,  the  next  day  after  the  fire, 
claiming  the  value  of  the  goods  destroyed  to  have  been  $2,400. 

By  note  3,  to  the  same  article  of  the  conditions  annexed  to  the 
policy,  it  is  provided  that  all  fraud  or  false  swearing  shall  cause 
a  forfeiture  of  all  claims  on  the  insurers,  and  shall  be  a  full  bar  to 
all  remedies  against  the  insurers  on  the  policy." 

The  plaintiff  made  oath  to  his  account,  stating  the  value  of 
the  stock  destroyed  to  have  been  $2,400.  The  jury,  in  their 
verdict,  must  have  found  it  to  have  been  about  $900,  to  which 
they  added  the  interest  after  sixty  days.  If  the  difference  had 
been  less,  we  might  have  supposed  that  it  resulted  from  some 
mistake,  or  error  of  opinion,  that  would  not  necessarily  involve 
the  plaintiff  in  any  fraud.  But  when  the  jury  have  found  that 
his  claim  was  for  nearly  three  times  the  actual  amount,  we  are 
not  at  liberty  to  account  for  it  on  the  ground  of  error,  or  mis^ 
take.  Assuming  that  the  verdict  is  for  the  right  amount,  the 
inference  cannot  be  avoided  that  the  plaintiff,  by  rendering  on 
oath  a  false  account,  attempted  to  defraud  the  insurers,  and 
thereby  forfeited  all  his  rights  under  the  policy.  Under  these 
circumstances,  the  verdict  must  be  set  aside,  and  a  new  trial 
granted.    Levy  v.  BaiUie^  7  Bing.  349. 

Applbton,  C.  J.,  Cutting,  Kent,  Walton,  and  Dickerson, 
JJ.,  concurred. 


Ralph  Day  vs.  Conway  Insurance  Company.^ 

(Supreme  Court,  Maine,  Cumberland  County,  1862.) 

Brecuih  of  Warranty.  —  Adjacent  Buildings. 

Constroction  of  the  terms  of  a  policy  whereby  a  false  description  or  the  omitting  to  make 
known  any  fact  or  feature  in  the  risk  which  increases  the  risk  was  to  render  the  policy 
▼<nd.  The  omission  to  mention  a  bleach-hoase  separated  from  the  building  insured  by 
a  wooden  shed-roofed  building  htld  fatal. 

The  case  is  stated  in  the  opinion. 

Appleton,  C.  J,  The  plaintiff  effected  an  insurance  on 
**  his  wooden  four  story  paper-mill."  The  insurance  was  pred- 
icated upon  the  answer  of  the  applicant  to  certain  inquiries^ 
which,  by  the  terms  of  policy,  are  made  a  part  thereof,  and  a 
**  warranty  on  the  part  of  the  assured." 

The  main  building  is  described  in  the  answer  to  the  fifth  ques- 

1  52  Maine,  60. 
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tion  as  made  of  wood  —  sixty  or  seventy  feet  from  above  base- 
ment—  ten  feet  between  floors  and  ceiled  with  wood. 

It  appeared  in  evidence  that  there  was  a  bleach-honse,  adjoin- 
ing the  mill  insured,  built  of  brick,  which  was  not  called  a  part 
of  the  mill.  The  bleach-house  was  built  separate  and  connected 
with  the  main  building  by  a  shed-roofed  building  called  the  salt 
box.  The  bleach-house  made  one  wall  of  it,  the  mill  the  other 
end  of  it.  These  had  been  erected  before  the  application  for 
insui*ance  was  made.  The  bleach-house  and  salt  box  have  been 
insured  by  another  company. 

The  conditions  of  insurance  are  made  a  part  of  the  policy. 
By  the  fourth,  **  a  false  description  by  the  insured,"  or  the 
omitting  to  make  known  any  fact  or  feature  in  the  risk  which 
increases  the  hazard  of  the  same,"  renders  the  policy  void. 

In  answer  to  inquiries  proposed,  the  applicant  stated  that  no 
building  was  within  three  hundred  feet,  except  the  stock-house, 
which  was  a  one  story  building  of  wood. 

It  will  be  perceived  that  no  mention  whatever  is  made  of  the 
bleach-house  or  salt  box  in  the  application,  nor  in  any  answer  to 
the  questions  proposed. 

Besides  other  instructions,  the  correctness  of  which  it  is  not 
material  to  discuss;  the  jury  were  instructed  "  that  it  was  for 
them  to  decide  whether  the  bleach-house  and  salt  box  were  a 
part  of  the  mill,  and,  \f  «o,  that  their  yicinity  to  the  main  build- 
ing did  not  affect  the  contract,  and  was  not  inconsistent  with  the 
answers  to  the  fifth,  twenty-seventh,  and  under  the  twenty-eighth 
inquiries  in  the  application." 

The  risk  assumed  depended  on  the  building  insured,  and  the 
purposes  for  which  it  was  used,  and  on  the  number  and  nearness 
of  the  adjacent  buildings  and  the  uses  to  which  they  were  ap- 
plied. As  to  all  these  things  the  defendants  had  a  right  to  true 
answers,  and  the  applicant  warranted  their  truth. 

The  bleach-house  and  salt  box  were  either  part  of  the  mill  or 
they  were  not. 

liE  part  of  the  mill,  as  the  jury  found  they  were,  then  the  de- 
scription of  the  building  insured  is  materially  incorrect  in  omit- 
ting to  describe  them  as  part  thereof,  and  the  policy  by  the  fourth 
condition  is  rendered  void. 

In  Chase  v.  Hamilton  Ins.  Co.  20  N.  Y.  32,  ante^  the  application 
for  insurancer  described  the  subject  of  the  risk  as  a  stone  dwelliog- 
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house,  without  disclosing  the  fact  that  a  wooden  kitchen  was  at- 
tached thereto ;  it  was  held,  that  the  word  **  dwelling-house  "  is 
to  be  construed  as  including  the  kitchen,  and  the  application  can- 
not be  deemed  one  for  the  insurance  only  of  so  much  of  the 
building  as  was  of  stone.  "  Although  it  may  be  hard  upon  the 
plaintiff,"  observes  Grover,  J.,  "  thus  to  lose  the  benefit  of  the 
contract,  it  would  be  harder  still  to  hold  the  defendant  bound  to 
insure  a  dwelling-house  composed  in  part  of  wood  and  stone,  be- 
cause it  had  been  proposed  to  insure  a  stone  dwelling-house." 
So  here,  if  the  bleach-house  and  salt  box  are  part  of  the  mill, 
then  there  is  a  material  variance  in  the  description  of  the  prop- 
erty insured. 

If  not  a  part  of  the  mill,  then  the  application  is  false  in  stat- 
ing that  there  were  no  buildings  within  three  hundred  feet,  when 
the  bleacb-house  and  salt  box  were  within  that  distance.  That 
they  were  not  a  part  of  the  mill  would  seem  fairly  inferable 
from  the  fact  that  they  were  both  insured  elsewhere,  for  parties 
would  be  little  likely  to  insure  different  parts  of  the  same  build- 
ing in  different  offices. 

In  either  alternative,  there  was  a  breach  of  warranty  on  the 
part  of  the  assured.  Exceptions  mstained. 

Cutting,  Davis,  Kent,  and  Walton,  JJ.,  concurred. 


Lycoming  Insubancb  Company  vs.  Solubffler.i  (Supreme 
Court,  Pennsylvania,  Philadelphia,  1862.)  Statement  of  Loss.  — 
Evidence, —  Waiver. 

k  statement  of  loss  made  out  by  aa  insured  person,  nnder  oath,  as  required  by  the  policy 
of  insurance,  is  not  evidence  as  to  the  extent  or  amount  of  the  loss,  in  an  action  against 
the  insurers ;  nor  is  it  made  evidence  by  the  fact  that  it  is  called  for  by  the  defendant. 

An  insnrance  company,  after  notice  of  the  fire  by  letter  from  the  insured  five  or  six  days 
after  it  had  occurred,  sent  an  agent  to  investigate  the  loss,  &c.,  who  was  authorized  by 
them  to  offer  a  compromise,  which  he  did ;  another  agent,  by  authority  of  the  company, 
offered  to  settle  the  loss;  afterwards,  upon  the  trial,  the  defence  was  set  up  that  the 
notice  was  not  sent  "forthwith,"  as  required  by  the  policy.  Heldf  that  the  company 
had  by  their  acts  waived  the  objection,  and  were  estopped  from  setting  it  up  on  the 
trial. 


Commonwealth  Insubancb  Co.  vs.  Bebgbb  &  Burz.^  (Su- 
preme Court,  Pennsylvania,  Philadelphia,  1862.)  Levy  on  Prop- 
erty. 

A  clause  in  a  policy  of  insnrance,  that  it  should  "  cease  at  and  from  the  time  the  property 
hereby  insured  shall  be  levied  on  or  taken  into  possession  or  custody,  under  any  proceed- 
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ing  at  law  or  equity,*'  is  to  be  construed  as  meaning  an  actual  levy  and  change  of  po»- 
session  under  it;  a  mere  notice  of  levy  by  the  officer  charged  therewith  to  the  defendants 
at  their  store,  without  his  taking  the  goods  insured  into  possesdon  or  custody,  though 
good  as  a  levy,  will  not  defeat  the  policy. 


Drake  vs.  Fabmbbs'  Union  Insubanob  Co.^  (Supreme  Court, 
Pennsylvania,  Philadelphia,  1862.)    Notice  of  Loss.  —  Waiver* 

The  waiver  by  an  insvance  company  ef  a  written  notice  of  loss  by  fire,  as  required  by 
the  conditions  of  a  policy  of  insurance,  is  a  question  for  the  jury. 


Fbanklin  Fibb  Insubancb  Co.  vs.  Updbgbafp.*  (Supreme 
Court,  Pennsylvania,  Sunbury,  1862.)  "  Building."  —  Jury.  — 
Particular  Statement  of  Loss.  —  Waiver.  —  Other  Asurcutce*  — 
False  Swearing. 

It  is  for  the  jury  to  determine  as  a  question  of  fact  from  the  evidence,  whether  the  mer- 
chandise insured  was  destroyed  in  the  building"  described  in  the  policy;  twt  if  a 
building  contain  several  store-rooms,  and  there  be  any  uncertainty  as  to  whether  all  the 
rooms  were  iateaded,  it  is  fatal  to  the  msurers,  for  the  lang^oage  of  the  policy  is  thein 
and  is  to  be  construed  most  strongly  against  them. 

Where  the  insurance  company  had  given  permission  to  the  insured  to  enlarge  the  "  build- 
ing in  wliich  the  raercluindise  insured  was  then  contained,  the  same  in  which  it  was 
subsequently  burned,  and  in  the  permission  had  mentioned  the  goods  as  insured  in  the 
building,  requiring  that  no  goods  should  be  kept  in  the  second  story  after  the  completioB 
of  the  addition,  it  is  such  evidence  that  the  store-rooms  of  the  assured  were  in  the  build- 
ing described  in  the  policy  as  to  justify  a  submission  of  the  question  to  the  jury. 

The  jury  must  determine  from  the  evidence  the  degree  of  particularity  in  the  aceonat  of 
the  loss  sent  to  the  insurance  company,  the  nature  of  the  case  admitted  of. 

A  particular  statement  of  the  loss  may  be  waived  by  the  company,  and  if  there  be  any 
evidence  from  which  such  a  waiver  may  be  inferred,  is  for  the  jury;  where  the  agent  of 
the  company  had  agreed  with  the  assured  to  ascertain  the  amount  of  their  loss  from  the 
books,  and  in  the  answer  sent  by  the  company  in  reply  to  the  statement  of  the  loss,  re- 
fusing payment  ''on  account  of  circumstances  connected  with  the  insurance,'*  there  was 
no  objection  to  the  statement  sent,  the  evidence  of  waiver  was  sufficient  to  justify  a 
submission  to  the  jury. 

Though  by  the  policy  the  assured  were  required  to  give  notice  of  all  additional  iBsuraaees 
made  in  their  behalf,  the  omission  to  give  notice  of  an  additional  insnraaoe  not  on  the 
same  property  will  not  prevent  a  recovery  on  the  policy  after  loss. 

To  create  a  forfeiture  under  a  clause  in  the  policy  declaring  that  all  fiUse  swearfng  or 
fraud  shall  cause  a  forfeiture  of  all  claims  against  the  insurers,  the  ^se  swearing  mast 
be  done  wilfully  and  knowingly  with  a  view  to  defraud  the  company. 

An  insurance  on  merchandise  such  as  is  usually  kept  in  country  stores  Ss  not  void  be- 
cause hardware,  china,  and  glassware,  looking-glasses,  &c.,  were  not  specifically  men- 
tioned, if  the  articles  were  such  as  are  usually  kept  in  countiy  stores,  which  was  for  the 
jury  to  determine.  Where  a  list  of  items  was  taken  down  by  counsel  from  the  testimony 
of  a  witness  on  the  trial  of  the  same  case  before  arbitrators,  the  paper  containing  it  can- 
not be  made  evidence  on  the  trial  by  any  answer  of  the  witness  as  to  its  correctness; 
nor,  where  the  witness  had  been  called  by  the  defendant,  and  had  stated  that  at  the  ti^ 
bitration  he  gave  a  particular  account  of  the  items  of  loss,  was  it  error  to  refuse  to  per- 
mit the  question  to  be  asked  by  the  defendant  whether  the  list  then  shown  to  him,  ss 
taken  down  at  the  arbitration,  was  a  correct  statement. 

1  3  Grant,  325.  >  43  Penn.  St.  350. 
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MlLiiS   vs.  Insxtbance  Co.i     (District  Court,  Philadelphia, 
1862.)    Levtf  on  Property. 

A  claiiBe  in  an  insuitmoe  policy  that  the  insurance  shoold  be  void  if  the  property  was 
levied  on  or  taken  in  custody  by  the  law/'  is  to  be  construed  as  meaning  rightful  levies. 
Fraudulent  intent  is  a  fact  for  the  jury,  and  when  they  have  found  a  sale  to  be  lawful, 
the  court  should  not  interfere. 


Keeler  vb.  Niagara  Fire  Insurance  Co.^  (Supreme  Court, 
WisoonBin,  January  Term,  1863.)  Pleading. — Mtenation  between 
Partner$,  —  Consent 

An  allegation  in  an  action  on  an  insurance  policy,  that  the  property  insured  was  damaged 
by  fire,  is  a  sufficient  averment  of  damage  by  fire,  sustained  by  the  owner. 

Where  a  policy  of  insurance  is  issued  to  A  &  B  as  partners,  on  property  owned  by  them, 
containing  a  provision  that  if  the  property  be  "  sold  or  conveyed  without  the  consent  of 
the  insurance  company  obtained  in  writing  on  the  policy,  it  shall  be  void; "  a  sale  and 
conveyance  of  A's  interest  in,  the  property  to  his  partner  B,  without  such  consent  avoids 
the  policy,  but  the  forfeiture  of  the  policy  occasioned  thereby  may  be  waived  by  the  in- 
surance company  and  the  policy  continued  in  force. 

Where  A  &  B,  as  partners,  obtained  a  policy  of  insurance  on  their  mill,  &c.,  one  of  the 
conditions  of  which  was,  that  if  the  property  insured  should  "  be  sold  or  conveyed  with- 
out the  consent  of  the  insurance  company  obtained  in  writing  on  the  policy,  it  should  be 
void,'*  and  A  sold  and  conveyed  to  B  his  interest  in  the  property  without  such  consent, 
and  B  after  his  purchase,  supposing  the  policy  still  to  be  in  force  and  desiring  to  assign  it 
to  C  as  security  for  a  debt,  in  connection  with  a  mortgage  he  had  given  him  on  the  prop- 
erty insured,  applied  to  the  company  for  its  consent  thereto,  and  informed  its  agent  of 
his  purchase  of  the  interest  of  A,  and  the  company  consented  to  such  assignment,  its 
general  agent  writing  across  the  face  of  the  policy  the  words  The  loss,  if  any,  to  be  pay- 
able to  C,  mortgagee.*'  iTeW,  1.  That  the  forfeiture  was  thereby  waived  arid  the  policy 
continued  in  force. 

2.  B  having  applied  to  the  local  agent  of  the  company  for  its  consent  to  such  assignment 
of  the  policy  and  stated  to  him  the  facts  in  relation  to  his  purchase  from  A,  but  the  local 
agent  not  having  power  to  give  consent  applied  to  the  general  agent  of  the  company 
therefor,  sending  him  the  policy  which  was  afterwards  returned  to  the  local  agent  for 
delivery  to  B,  with  the  words,  The  loss,  if  any,  to  be  payable  to  C,  mortgagee  "  written 
•cross  it;  such  waiver  of  the  forfeiture  of  the  policy  is  not  affected  or  defeated  by  the 
omission  of  the  local  agent  to  inform  the  general  agent  of  the  sale  from  A  to  B. 

8.  A  loss  having  occurred  after  such  assignment  of  the  policy  to  C,  it  is  no  objection  to  the 
proofs  of  the  loss,  that  they  were  made  out  in  the  name  of  B  only,  and  without  showing 
Any  assignment  of  A's  interest  in  the  property  insured. 

4.  An  assignment  of  the  policy  from  B,  or  from  A  &  B  to  C,  was  not  necessary,  after  the 
general  agent  had  written  across  the  policy  the  words  ^'  The  loss,  if  any,  to  be  payable  to 
C,  mortgagee." 

Where  the  defence  to  an  action  on  an  insurance  policy,  is  that  the  insured  represented  in 
procuring  the  policy,  that  the  value  of  the  property  was  much  more  than  it  in  fact  was ; 
whether  there  was  any  misrepresentation  as  to  the  value  of  the  property,  and  if  so, 
whether  it  was  material  to  the  contract,  is  a  question  of  fact  for  the  jury. 
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Alterations.  —  Constniction  of  Lease 


Henekeb  vs.  Bbitish  America  Assurance  Co.*  (Common 
Pleas,  Upper  Canada,  Hilary  Term,  1863.)  Alterations, —  Chm- 
struction  of  Lease. 

The  plaintiff  by  a  policy  of  assurance  in  October,  1861,  insured  against  accident  hy  fire 
with  defendants  his  woollen  factory,  which  was  snbseqaently  destroyed  by  fire,  and  this 
action  was  bronght  to  reooyer  damages  under  the  policy.  The  declaration  averred  tiw 
performance  of  conditions  precedent  entitling  plaintiff  to  bring  the  action.  The  secoad 
plea  stated  that  after  the  policy  was  made  alterations  and  additions  were  made  to  the 
buildings  and  furnaces  introduced,  and  no  notice  given  of  such  alterations,  &c.,  and  the 
furnaces  were  introduced  without  the  knowledge  or  consent  of  defendants.  To  whkb 
plea  the  plaintiff  demurred,  because  it  showed  no  breach  of  the  condition  relied  on,  nor 
that  the  risk  was  increased,  nor  that  the  addition  was  made  by  (daintiff.  Htid^  bad  on 
demurrer,  as  the  introduction  of  the  furnaces  is  not  stated  in  the  plea  to  have  been  into 
the  buildings  insured,  but  into  one  adjacent  thereto,  and  the  condition  does  not  relate  to 
the  introduction  of  furnaces,  &c.,  into  any  other  building,  and  therefore  there  was  no 
breach  of  this  condition  on  the  plaintiff's  part 

The  third  plea  stated  that  after  the  insurance  (contrary  to  the  condition)  divers  erectioos 
were  added  to  the  buildings  assured,  and  that  such  erections,  &c.,  were  within  the  control 
of  the  plaintiff,  and  the  risk  was  increased  without  the  knowledge  and  consent  of  defend- 
ants, and  no  allowance  was  indorsed  on  the  policy.  To  which  the  plaintiff  replied  by 
setting  forth  an  additional  part  of  the  same  condition  referred  to  in  the  plea,  according  to 
which,  if  the  risk  was  increased  by  the  erection  of  buildings,  or  otherwise,  it  was  optiooal 
with  the  defendants  to  terminate  the  same.  Replication,  KtJd  bad  on  demurrer,  as  the 
erections  were  made  by,  and  were  within  the  control  of  the  plaintiff,  and  no  notice  was 
given  to  defendants. 

Hie  fifth  plea  stated  that  before  making  the  policy,  an  application  and  statement  was  mads 
to  defendants,  describing  the  situation  of  the  buildings,  &c.,  and  which  representadon, 
&c.,  was  material  to  defendants :  and  that  plaintiff  afterwards  caused  additional  boild- 
ings  to  be  erected,  and  made  no  new  representation  of  such  additional  building  or 
change  of  risk.  On  demurrer,  As/ii,  bad,  as  it  is  not  incumbent  on  the  assured  to  make 
a  new  representation,  &c.,  during  the  currency  of  the  policy,  and  by  the  condition  <rf  tiw 
policy  referred  to  in  the  replication  to  the  third  plea,  there  is  a  special  provision  made 
with  respect  to  change  of  risk  by  erection  of  buildings.  On  the  trial  it  was  shown  that 
the  plaintiff  had  erected  a  building  adjscent  to  his  factory,  and  placed  therein  a  steaas- 
boiler'for  the  use  of  his  factory,  dispensing  with  and  removing  out  of  his  main  building 
the  stoves,  furnaces,  &c.,  therein  contained,  but  no  notice  was  given  to  the  defendimts  of 
such  erection,  removal,  &c.  The  jury  g^ve  a  verdict  for  plaintiff,  finding  tliat  the  ex- 
ternal risk  was  increased,  and  the  internal  diminished,  and  on  the  whole  the  risk  dimin- 
ished by  the  alterations,  and  that  the  alterations  were  made  within  plaintiff*s  eontroL 
On  motion  to  set  aside  the  verdict,  on  issue  on  the  third  plea,  Aeltf,  that  the  plaintiff  hstr- 
ing  made  an  alteration  and  increased  the  external  rbk,  though,  in  fact,  the  whole  nik 
might  have  been  diminished,  the  policy  was  thereby  avoided,  and  the  plaintiff  coold  not 
recover  thereunder. 

Hbkkker  dv.  British  America  Assuramoe  Co. 

U  Up.  Can.  C.  P.  57. 

A  new  action  having  been  brought  on  Company,  of  which  company  the  plaintiir 
this  policy,  alleging  a  total  loss  by  fire,  Is  oommisaioner,  had,  before  the  policy, 
the  defendants  pleaded  a  condition  of  the  leased  the  property  to  one  Lontas,  who 
policy  as  set  out  mprat  on  which  the  had  covenanted  to  insure  and  keep  in- 
judgment,  as  given  in  the  former  case,  snred,  and  that  Lomaa,  as  leasee,  made 
was  adhered  to.  The  defendants  fhrther  additions  to  the  buildings  which  increased 
pleaded  that  the  British  America  Land  the  risk,  and  that  sach  increased  risk 
1  13  Up.  Can.  C.  P.  99. 
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AlteratioBS.  —  Furnaces. 


was  within  the  control  of  the  land  com- 
pany as  lessors,  whereby  the  policy  was 
aroided,  according  to  one  of  the  con- 
ditions indorsed.  Held,  that  these  ad- 
ditions, made  bj  a  lessee,  were  not 
within  the  control  of  the  lessors.  Held, 
also,  that  the  provision  in  the  lease  that 
the  leeaee  should  not  make  alterations 


"  in  the  arrangement  of  the  mill  or  ma- 
chinery," was  not  a  prohibition  from  put- 
ting np  additional  bnildings ;  but  if  it 
were,  the  defendants  had  no  right  to  re- 
sist payment  of  the  insurance,  because 
the  landlord  might  have  a  right  of  entry 
for  a  forfeiture  by  the  tenant. 


LoMAS  VS.  Bbitish  Amebica  Assubancb  Co.*  (Queen's 
Bench,  Upper  Canada,  Hilary  Term,  1863.)  Alterations.  —  Fur- 
nac€S» 

To  a  declaration  on  a  policy  of  insurance  against  fire,  subject  to  certain  conditions  indorsed, 
defendants  pleaded,  first,  that  these  conditions  provided  that  in  the  assurance  of  buildings 
containing  any  furnace,  &c.,  the  construction  of  the  same  must  be  particularly  described 
when  effecting  the  insurance,  or  if  subsequently  introduced  due  notice  given  to  the  com- 
pany, and  the  same  sanctioned;  that  if  after  assurance  the  risk  should  be  increased  by 
any  means  within  the  control  of  the  assured,  or  the  premises  occupied  in  any  way  so  as 
to  render  the  risk  more  hazardous  than  at  the  time  of  assuring,  — unless  such  alteration  or 
addition  should  be  allowed  by  indorsement  on  the  policy,  —  the  assurance  should  be  void. 
And  defendants  alleged  that,  after  effecting  the  insurance,  the  plaintiff  made  divers  al- 
terations and  additions  to  the  building,  and  in  such  additions  introduced  two  furnaces,  of 
which  said  furnaces  being  introduced  defendants  had  no  notice  or  knowledge,  whereby 
the  policy  became  void.  Held,  on  demurrer,  plea  bad;  for  the  condition  provided  only 
against  furnaces  introduced  into  the  building  assured,  not  into  additions  made  to  it. 

.  The  second  plea  was,  that  after  the  policy,  divers  erections,  which  were  within  plaintiff's 
control,  were  added  to  the  buildings  insured,  whereby  the  risk  was  increased,  without 
the  defendants*  knowledge  or  consent.  To  this  the  plaintiff  replied,  that  by  a  condition 
of  the  policy,  in  case  the  risk  should  be  increased  by  the  erection  of  buildings,  &c.,  it 
should  be  optional  with  the  company  to  terminate  the  assurance;  that  the  increase  of 
risk  was  so  occasioned,  as  alleged  in  the  plea,  and  defendants  did  not  terminate  the  assur- 
ance as  provided  for  in  the  condition ;  and  that  said  policy  is  valid  and  subsisting,  ffeld^ 
that  the  replication  was  clearly  bad,  it  being  admitted,  as  stated  in  the  plea,  that  de- 
fendants had  no  knowledge  of  the  buildings  being  erected. 
The  plaintiff  also  took  issue  on  this  and  other  pleas.  At  the  trial  it  was  proved  that  an  ad- 
dition had  been  made,  in  which  a  boiler  was  placed,  and  steam  carried  thence  into  the 
main  building,  from  which  certain  furnaces  were  then  removed.  The  jury  gave  a  verdict 
for  the  plaintiff  on  the  second  plea,  and  found  that  the  external  risk  was  increased,  the 
.  internal  risk  diminished,  and  on  the  whole  the  risk  diminished  by  the  alterations.  Held, 
that  the  plea  was  proved,  and  defendants  entitled  to  have  a  verdict  entered  for  them  upon 
it,  on  leave  reserved. 

Thirdly,  defendants  pleaded,  that  by  another  condition  all  assurances,  original  or  renewed, 
should  be  considered  as  made  under  the  original  representation,  so  far  as  it  might  not  be 
varied  by  any  new  representation  in  writing,  which  in  all  cases  it  should  be  incumbent 
on  the  assured  to  make  when  the  risk  had  been  changed  either  within  itself  or  by  the 
surrounding  or  adjacent  buildings;  and  defendants  averred  that,  although  after  the  orig- 
inal representation,  new  buildings  were  erected  adjacent  to  and  around  the  bnildings 
insured,  and  although  the  risk  was  changed  thereby,  yet  the  plaintiff  did  not  make  to 
defendants  any  new  representation  in  writing  of  such  new  bnildings,  or  of  the  change  of 
risk,  whereby  the  policy  became  void. 

PerMcLsAK,  C.  J.,  the  plea  showed  a  good  defence.  Per  Hagartt,  J.,  not,  for  the  change 
here  occurred  before  the  time  for  renewing  the  policy,  and  the  condition  did  not  bind  tha 
plahitiff  to  make  a  new  representation  until  then.   Sillem  v.  Thornton^  3  £.  &  B.  868,  dis- 

1  22  Up.  Can.  Q.  B.  310. 
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tingaiahed,  a*  the  alteretions  there  seemed  to  have  been  in  progress  when  the  pofi^  was 

efEected. 

The  decision  of  the  demurrers,  however,  was  necessary  only  as  regarded  costs,  for  the  jndg^ 
ment  on  the  second  plea  determined  the  action. 


Sheldon  vs.  Atlantic  Fibe  and  Mabinb  Insurance  Co.* 

(Court  of  Appeals,  New  York,  March,  1863.)  Receipt  of  PremUtm. 
—  Authority  of  General  Agent,  —  Waiver, 

The  rule  in  marine  insurance  of  the  conclusiveness  of  the  acknowledgment  of  receipt  of  ^  V 
mium  does  not  apply  to  fire  insurance.    Dicta  to  the  contrary,  in  New  Tcrk  Out. 
Co.  V.  National  Proi,  Int,  Co,,  anU;  and  in  Ooit  y,  NatioiuU  ProL  Jiu.  Co,,  anU^  p.  8, 
overruled. 

The  general  agent  of  the  defendants  assumed  to  waive  the  prepayment  of  the  premioM. 
Heid,  that  he  was  authorized  so  to  do ;  and  this,  though  the  policy  declared  that  no  in- 
surance, original  or  continued,  should  be  considered  as  binding  until  the  actual  paysMSt 
of  the  premium. 

rhe  general  agent  inclosed  the  policies  in  a  letter  to  the  plaintiff,  saying,  Should  yon  de- 
cline the  policies,  please  send  them  by  return  mail;  if  you  retain  them,  please  sead  lae 
the  amount,  $29.50."   Hdd,  a  waiver  of  prepayment. 


Thomas  G.  Hazard  vs.  Franklin  Mutual  Fire  Insurance 
Co.^  (Supreme  Court,  Rhode  Island,  March  Term,  1863.)  Assd^ 
ment  for  Benefit  of  Creditors,  —  Assessments. 

A  fire  policy  taken  out  from  a  mutual  company  by  a  mortgagor  of  a  house  upon  his  inter- 
est in  it,  though  assigned  with  the  assent  of  Uie  company  to  the  mortgagee,  is  avoided  br 
the  assignment  of  the  mortgagor  of  all  his  interest  in  it  for  the  benefit  of  his  creditocs, 
though  made  without  the  assent  or  knowledge  of  the  mortgagee;  the  charter  providing, 
that  if  the  said  property  [insured]  shall  be  sold  or  con\'eyed  in  whole  or  any  part,  thea 
this  insurance  shall  be  void  and  of  no  effect." 

Assessments  made  and  collected  upon  the  premium  note  of  the  insured,  after  the  alienatioD 
of  the  premises  insured,  but  in  ignorance  of  such  alienation,  cannot  operate  as  a  waiver 
of  the  forfeiture  of  the  policy  under  the  above  condition,  or  estop  the  company  frem  set- 
ting up  the  alienation  in  defence  to  a  suit  for  the  loss;  but  the  assessments  may  be  ve> 
covered  back  by  the  insured  under  the  money  counts  in  his  declaration,  with  interMk 
from  the  time  of  payment,  as  money  paid  and  received  by  mistake. 


New  England  Fiee  and  Marine  Insurance  Co.  vs.  Wet- 
more  et  ai.^ 

(Supreme  Court,  Illinois,  April  Term,  1863.) 
Action.  —  RenewaL  —  Occupation  of  Premises  —  hUeresL  —  EstoppeL 

An  action  may  be  brought  in  the  name  of  the  assignor  of  a  policy  (assigned  with  consent 
of  the  underwriter)  for  the  benefit  of  the  assignee,  though  the  former  have  no  interest  in 
the  property;  and  this,  too,  though  a  renewal  receipt  has  been  executed  to  the  assignee. 

The  usual  clause  prohibiting  the  occupation  of  the  premises  for  the  purposes  of  any  trade 
denominated  hazardous  in  the  memorandum  of  special  rates,  declaring  that  "  so  long  ss 
the  same  shall  be  so  appropriated,  applied,  or  used,''  the  contract  shall  cease,  does  not 
mean  that  the  policy  shall  be  rendered  absolutely  void  by  snch  occupation  or  use,  but 
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only  that  its  operation  shall  be  suspended  for  the  time ;  and  if  no  loss  occur  by  reason 
of  such  use,  the  policy  revives  upon  a  discontinuance  of  the  danger. 
After  the  underwriter  has  acknowledged  by  his  acts  and  conduct  the  interest  of  the  as- 
signee of  a  policy,  he  will  not  be  permitted  to  deny  the  same  on  the  trial. 

The  case  is  stated  in  the  opinion. 

Mr.  Justice  Bbeese  deUvered  the  opinion  of  the  court. 

It  appears  by  the  record  in  this  case,  that  one  Marvel,  on 
the  5th  of  November,  1856,  executed  his  notes  to  one  Riggin, 
and  a  mortgage  to  secure  their  payment  on  a  certain  lot  in  the 
city  of  Galesburg,  two  of  which  notes  and  mortgages  were,  on 
the  19th  of  March,  1859,  assigned  by  Riggin  to  M.  A.  Wet- 
more  and  Charles  Long ;  that  George  H.  Wetmore  was  tiie  hus- 
band of  M.  A.  Wetmore,  and,  on  March  25,  1859,  he,  with  Long, 
effected  a  policy  of  insurance  with  the  appellants  on  the  premises, 
as  a  boarding-house,*'  for  one  year,  against  loss  by  fire,  to  the 
amount  of  nine  hundred  dollars,  their  mortgage  interest  therein. 
On  the  31st  of  March,  1859,  the  Wetmores,  husband  and  wife, 
assigned  their  interest  in  the  policy  to  Long,  with  the  assent  of 
the  company's  agent,  having  previously,  on  the  25th  of  March, 
assigned  and  delivered  to  Long  their  interest  in  the  notes  and 
mortgage,  G.  H.  Wetmore  guaranteeing  the  payment  thereof. 
In  January  or  February,  1860,  Long,  with  the  assent  of  the 
company's  agent,  assigned  the  policy  to  Stewart  and  Scroggs, 
and  delivered  the  same  to  them.  At  the  same  time,  Long  as- 
signed and  delivered  to  Stewart  and  Scroggs  the  notes  and  mort- 
gage. It  further  appears,  that  on  the  17th  March,  1860,  Stew- 
art and  Scro^  paid  the  agent  of  appellants  a  premium  on  six 
hundred  dollars,  for  one  year,  to  end  on  the  17th  of  March, 
1861,  for  which  the  agent  delivered  a  receipt  called  a  renewal 
receipt,"  executed  in  the  usual  manner. 

It  further  appears  that  on  the  night  between  the  9th  and  10th 
of  March,  1861,  about  midnight,  the  building  on  the  lot,  without 
any  fault  of  the  insured,  or  of  Stewart  and  Scroggs,  was  acci- 
dentally burnt  and  entirely  consumed.  The  agent  of  the  appel- 
lants was  present  at  the  fire,  and,  on  the  18th  of  March,  Stewart 
and  Scroggs  gave  the  agent  notice,  in  writing,  of  the  loss,  and 
on  the  29th  delivered  to  him  a  particular  account  <^  the  loss, 
value  of  the  property  insured,  by  whom  owned,  duly  signed  and 
sworn  to,  and  a  certificate  of  the  notary  public  most  contiguous 
to  the  place  of  the  fire,  as  required  by  the  conditions  of  the  policy, 
all  which  were  satisfactory  to  the  appellants.    At  the  time  of  the 
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fire  and  for  some  time  previous,  the  house  was  vacant.  On  the 
15th  July  thereafter,  Stewart  and  Scroggs  executed  and  offered 
to  deliver  to  appeUants'  agent  an  assignment  of  six  hundred 
dollars  of  the  notes,  and  mortgage,  and  decree,  with  power  to 
collect,  which  he  refused  to  accept.  On  the  16th  of  January, 
1862,  they  executed  and  delivered  to  the  agent  a  full  and  abso- 
lute assignment  of  the  notes,  mortgage,  and  decree,  with  all  their 
right  to  the  same.  The  arbitrators  agreed  upon,  awarded  and 
determined,  before  suit  was  commenced,  the  amount  of  loss  to 
be  one  thousand  dollars.  The  appellants  refused  to  pay,  and  this 
action  was  brought  against  them,  and  a  judgment  recovered  for 
six  hundred  and  thirty-three  dollars. 

Several  objections  are  made  to  the  recovery  in  this  case  ;  some 
of  which,  and  the  most  material,  we  propose  to  notice.  It  is 
urged  by  appellants,  that  the  plaintiffs  below  had  no  interest  in 
the  property  insured,  in  the  policy,  or  in  the  renewal  receipt,  at 
the  time  of  the  fire,  and  therefore  cannot  recover  in  this  action. 

It  is  a  general  principle,  that,  in  a  fire  policy,  the  insured 
must  have  an  interest  at  the  time  of  the  loss.  The  action  was 
brought  on  the  policy  by  the  Wetmores  and  Long,  to  whom  the 
policy  was  executed,  and  having  assigned  it  with  the  assent  of 
the  insurers,  or  their  authorized  agent,  the  action  is  properly 
brought  in  their  name,  there  being  no  provision  in  the  policy,  or 
in  the  charter  or  by-laws  of  the  company,  auUiorizing  an  action 
in  the  name  of  the  assignee.  This  seems  to  be  the  form  in  whidi 
such  actions  are  usually  brought,  that  is,  in  the  name  of  the  as- 
sured. It  is  not  true  to  the  extent  contended  for,  that  the  as- 
sured must,  in  every  case,  havia  an  interest  in  the  property  at  the 
time  of  the  loss,  for  he  may  have  assigned  his  interest,  with  the 
consent  of  the  insurers,  to  another  party,  for  whose  use  the  suit 
is  brought  in  the  name  of  the  assured.  By  no  act  of  the  as- 
sured can  his  assignee  be  deprived  of  his  right  to  the  insurance 
money,  which  he  would  be  if  the  assured  was  bound  to  show  an 
interest  at  the  time  of  the  loss. 

We  do  not  understand  that  an  assignee  of  an  insurance  policy 
can  maintain  a  suit  in  his  own  name,  unless  it  is  so  authorized 
by  the  act  incorporating  the  insurance  company,  or  by  the  gen- 
eral law.  At  common  law,  he  could  not  maintain  the  action  in 
his  own  name.    Oranger  v.  Howard  Ins.  Co.  5  Wend.  202.* 
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There  are  numerous  authorities  to  this  point,  referred  to  by  ap- 
pellees' counsel.  But  had  not  the  plaintiff  an  interest  in  the  in- 
surance at  the  time  of  the  loss  ?  The  amount  of  interest  or  kind 
is  not  material,  so  that  it  was  a  subsisting  interest.  This  the 
plaintiffs  had  at  the  time  of  the  loss,  as  they  had  indorsed  the 
notes  when  they  assigned  their  interest  in  the  mortgage,  and 
were  responsible  on  their  indorsement,  and  interested  that  the 
insurance  money  should  go  to  the  satisfaction  of  the  notes.  To 
that  extent  their  ultimate  liability  as  assignors  of  the  notes  and 
mortgage  was  lessened.  But  on  principle,  it  would  seem  the  fac^ 
of  the  assured  having  no  interest  in  the  insurance  at  the  time 
of  the  loss,  cannot  affect  the  right  of  the  plaintiffs  to  sue  and 
recover  for  the  benefit  of  their  assignee.  No  act  of  theirs,  after 
an.  assignment  of  the  policy  with  the  assent  of  the  insurer,  can 
impair  the  rights  of  the  assignee.  Tillou  v.  The  EingBtan  Mutual 
Ins.  Co.  1  Seld.  407.^ 

It  is  also  urged  that  the  renewal  receipt  executed  to  Stewart 
and  Scroggs  was  a  new  and  independent  contract  with  them, 
and  if  they  had  an  interest  in  the  property  at  the  time  it  was 
executed,  they  must  recover,  if  at  all,  in  their  own  names. 

What  is  the  nature  of  a  renewal  receipt  like  this  ?  It  does 
not  contain  on  its  face  any  agreement,  it  merely  revives  an  ex- 
piring contract  and  continues  it  in  force  another  year.  The  par- 
ties to  the  original  contract  are  not  changed  by  it,  nor  any  sub- 
stitution of  parties,  and  is  only  valid  and  binding,  as  to  rights 
and  obligations,  by  reference  to  the  policy  first  issued.  This  is 
the  only  contract  of  insurance-,  and  a  recovery  must  be  had 
upon  that,  if  a  recovery  is  to  be  had  at  all. 

In  the  case  of  Herron  v.  The  Peoria  Marine  ^  Fire  Ins.  Co.  28 
ni.  285,  ante^  which  was  an  action  of  covenant  on  a  sealed  policy 
of  insurance,  which  had  been  renewed  by  a  parol  receipt,  this 
court  held  that,  under  condition  thirteen  of  the  policy,  which  is 
identical  with  condition  eleven  of  this  policy,  the  policy  con- 
tinued itself  by  its  own  terms,  on  the  payment  of  the  premium 
and  taking  a  receipt  therefor.  This  is  the  mode  agreed  upon  by 
the  parties  for  continuing  the  policy,  and  not  by  executing  a  new 
one.  The  company  has  received  the  premium  and  given  the  re- 
newal receipt,  the  effect  of  which,  as  they  well  understood,  was 
to  continue  the  original  policy.    These  receipts  are  no  new  con- 
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tracts,  but  merely  evidence  that  the  ccxndition  of  the  policy  has 
been  complied  with  by  the  assured.  This  disposes  of  that 
point. 

Another  objection  made  is,  that  the  conditions  annexed  to  the 
policy  and  the  application  are  a  part  of  the  i)olicy,  and  the 
stipulations  in  it  are  express  warranties,  and  if  the  risk  is  diai^;ed 
the  policy  is  void,  and  it  is  not  material  that  the  &ct  complained 
of  did  not  exist  at  the  time  of  the  fire. 

This  objection  is  raised  on  the  fact  proved,  that  for  some  time 
previous  to  the  fire,  but  not  when  the  fire  happened,  a  room  at- 
tached to  the  main  building  had  been  used  as  a  stable  for  a  horse, 
and  the  main  building  for  a  saloon  in  which  beer  had  been  sold, 
and  in  which  a  bottle  of  whiskey  was  seen.  In  the  application 
for  the  insurance,  the  premises  are  described  as  a  dweUing-hoose 
with  some  boarders.  Now,  it  is  insisted  that  this  description  of 
the  premises  was  an  express  warranty  that  the  house  and  prem- 
ises should  not  be  used,  during  the  existence  of  the  policy,  for 
any  other  purpose  than  a  dwelling-house  or  boarding-house.  We 
do  not  so  understand  the  application.  In  Uie  case  cited  from  28 
m.  it  was  held  that  the  application  is  a  mere  representation  by 
the  assured,  and  he  is  not  botmd  to  set  it  out  and  prove  its  truth, 
but  if  successfully  attacked  by  the  defence,  if  they  can  show  the 
representation  was  false,  the  assured  cannot  recover  on  the  pol- 
icy. What  is  there,  in  Uiis  contract  of  insurance,  constituting 
any  of  the  conditions  an  express  warranty  ?  The  first  conditioii 
provides,  if  after  insurance  is  effected,  either  by  the  original  pol- 
icy or  by  the  renewal  thereof,  such  buildings  or  premises  shall  he 
occupied  in  any  way  so  as  to  render  the  risk  more  hazardoos 
than  at  the  time  of  insuring,  or  if  the  risk  be  increased  by  any 
means  whatever,  within  the  control  of  the  assured,  such  insur- 
ance shall  be  void  and  of  no  effect. 

Stables  are  special  hazards  for  the  insuring  ci.  which  a  higfa» 
premium  is  demanded  than  of  a  dwelling  or  boarding-house,  but 
the  proof  shows  that  the  fire  did  not  occur  whilst  the  small  room 
was  80  used.  The  premises  had  been  vacant  some  months  before 
the  fire,  and  there  is  no  proof  going  to  show  thai^  this  use  at  the 
room  increased  the  risk,  or  contributed  in  the  remotest  degree  to 
the  loss.  Had  the  fire  occurred  whilst  it  was  used  as  a  stal^ 
then  doubtless  the  policy  would  have  been  avoided.  The  mean- 
ing of  the  condition  is,  if  the  house  or  premises  shall  be  appro- 
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priated  to  any  prohibited  tise,  then  so  long  as  it  is  so  appropri- 
ated the  policy  shall  oease  to  bind  the  insurers.  The  New  York 
cases  are,  we  know,  all  the  other  way,  but  we  think  not  with 
good  reason.  Mead  r.  N.  W.  Hu.  Co.  8  Seld.  630  ;  ^  Murdoch  y. 
Chenango  Mutual  Ins.  Co.  2  Comst.  210 ; '  Jennings  y.  Same^  2 
Den.  76.^  These  cases  hold  that  the  statements  in  the  applica* 
tion,  where  that  is  made  part  of  the  policy,  of  the  purpose  for 
which  the  property  insured  is  to  be  occupied,  if  untrue,  avoids 
the  policy  though  a  different  use  be  not  material  to  the  risk. 

But  what  is  the  contract  in  the  policy  on  this  point  ?  It  is  in 
substance  as  follows:  It  is  agreed  and  declared  to  be  the  true  in- 
tetft  and  meaning  of  the  parties  hereto,  that  in  case  the  above 
mentioned  premises  shall,  at  any  time  after  the  making  of  and 
during  the  time  this  policy  would  otherwise  continue  in  force,  be 
appropriated,  applied,  or  used  to  or  for  the  purpose  of  carrying 
on  or  exercising  therein  any  trade,  business,  or  vocation  denomi- 
nated hazardous  or  extra  hazardous,  or  specified  in  the  memoran- 
dum of  special  hazards,*  in  the  terms  and  conditions  annexed  to 
this  policy,  or  for  the  purpose  of  storing  therein  any  of  the  ar- 
ticles, goods,  or  merchandise,  in  the  same  terms  and  conditions 
denominated  hazardous,  extra  hazardous,  or  included  in  the  mem- 
orandum of  special  hazards,  except  herein  specially  provided  for, 
or  hereafter  agreed  to  by  this  company,  in  writing,  to  be  added 
to  or  indorsed  on  this  policy,  then  and  from  thenceforth,  so  long 
as  the  same  shall  be  so  appropriated^  applied^  or  usedy  these  pres- 
ents shall  cease  and  be  of  no  force  or  effect.  And  it  further  pro- 
vides, that  the  policy  is  made  and  accepted  in  reference  to  the 
terms  and  conditions  hereto  annexed,  which  are  to  be  used  and 
resorted  to  in  order  to  explain  the  rights  and  obligations  of  the 
parties  hereto,  in  all  cases  not  herein  otherwise  especially  pro- 
vided for."  The  import  of  this  language,  it  seems  to  us,  is  most 
dear,  not  that  this  policy  shall  be  absolutely  void  to  all  intents 
and  purposes,  if  the  premises  are  misappropriated,  but  only  while 
they  are  so  improperly  used  the  insurance  shaQ  have  no  effect. 
This  is  apparent  from  the  words  we  have  italicized. 

Admit  the  .use  was  in  violation  of  the  first  condition  annexed 
to  the  policy,  then  the  rights  and  obligations  of  the  respective 
parties  are  to  be  determined  by  direct  reference  to  all  the  terms 
and  conditions  of  the  policy,  and  we  see,  by  the  express  language 
of  the  condition  we  have  quoted,  that  the  policy  was  to  be  void 
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and  of  no  effect,  only  so  long  as  an  improper  use  of  the  premises 
shall  exist ;  when  it  ceases  to  exist,  then  the  policy  is  in  full  force. 
This  is  the  view  we  take  of  it,  and  it  is  in  accordance  with  that 
of  other  courts.  ImLnsbury  v.  Protection  Ins.  Co.  9  Conn.  466;  ^ 
Joyce  Y.  Maine  Ins.  Co.  45  Maine,  168,  ante.  The  same  may  be 
said  of  the  whiskey  seen  in  the  house,  a  long  time  before  the  fire 
occurred.  Selling  that  liquor  in  small  quantities  to  the  boardera 
in  the  house,  or  others,  will  not  vitiate  the  policy,  as  it  is  not  pro- 
hibited by  it.  Even  if  it  was  an  unauthorized  use  of  the  prem- 
ises, it  had  ceased  long  before  the  fire. 

But  the  question  of  increase  of  risk  by  such  use  of  fhe  preniiseft 
was  submitted  to  the  jury,  and  they  have  by  their  finding  ig- 
nored the  claim  and  pretences  of  the  appellants,  and  believing 
they  have  found  correctly  on  this  point,  we  are  not  disposed  to 
disturb  their  verdict. 

It  is  also  urged  that  Stewart  and  Scn^gs  had  no  interest  in 
the  notes  and  mortgage  at  the  time  of  issuing  the  renewal  re- 
ceipt, and  therefore  the  policy  was  void. 

The  proof  shows  that  in  January  or  February,  1860,  the  as- 
signment was  made  to  them  by  Long  of  the  policy,  with  the 
assent  of  the  agent  of  the  company,  and  of  the  notes  and  mort- 
gage. This  made  them  owners  of  all  those  securities,  and  whilst 
such  owners,  on  the  17th  of  March  following,  the  renewal  receipt 
was  issued  to  them,  and  the  premium  paid.  It  is  true  the  assign- 
ment in  evidence  bears  date  July  7, 1860.  The  evidence  of  the 
notary,  J.  B.  Boggs,  establishes  a  prior  agreement  between  Long 
and  Stewart  and  Scroggs,  about  the  sale  to  Uiem,  which  he  Uiinks 
was  destroyed  when  this  assignment  of  July  7  was  made.  Scrc^gs 
swore  that  the  assignment  and  delivery  to  them  of  the  notes  and 
mortgage  was  in  February,  1860,  though  the  purchase  was  made 
in  January  preceding. 

But  the  appellants  have  acknowledged,  by  their  own  acts  and 
conduct,  the  interest  of  Stewart  and  Scroggs,  and  cannot  now  al- 
lege against  it.  They  received  from  them  their  sworn  statement 
of  interest  and  loss,  and  acknowledged  them  throughout  all  the 
proceedings  as  the  real  parties  in  interest,  never  at  any  time  pre- 
vious questioning  their  right  to  pay  the  premium  and  receive  the 
renewal  receipt.  They  are  recognized  as  the  only  parties  in  in- 
terest, by  the  letters  of  the  president  of  the  company  of  June  19, 
and  July  17, 1861.  Judgment  cffirmed. 
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Samuel  P.  Beady  vs.  The  Northwestern  Insurance  Co.* 

(Supreme  Court,  Michigan,  April  Term,  1868.) 
Renewal.  —  What  Policy  covers.  —  Rebuilding. 

Each  renewml  of  a  policy  of  insorance  is  a  new  contnct,  and  is  subject  to  the  local  laws  in 
£(Mrce  at  the  time  of  the  renewal. 

So  hiddj  where  a  policy  of  insurance  of  a  wood  building  against  fire  was  made  in  1856,  and 
renewed  from  year  to  year  until  1861,  and  between  its  date  and  the  last  renewal  city  or- 
dinances had  been  adopted,  prohibiting  the  reconstruction  or  repair  of  wood  buildings 
within  certain  limits,  including  the  building  insured. 

A  policy  of  insurance  against  fire  covers  all  loss  which  necessarily  follows  from  the  occur- 
rence of  a  fire,  whenever  the  injury  arises  directly  or  immediately  from  the  peril,  or  nec- 
essarily from  incidental  and  surrounding  circumstances  the  operation  and  influence  of 
which  could  not  be  avoided. 

A  wooden  building  situated  within  the  fire  limits  of  Detroit  was  injured  by  fire,  and  by  the 
ordinances  of  that  city  could  not  be  repaired  without  the  consent  of  the  common  council. 
This  consent  was  refused.  The  building  was  insured  for  $2,000,  and  the  policy  contained 
a  clause  that  m  case  of  loss  or  damage  to  the  property  it  should  be  optional  with  the  com- 
pany to  rebuild  or  repair  the  building  within  a  reasonable  time.  The  cost  of  repairing 
the  building  would  be  much  less  than  the  amount  of  the  insurance,  but  without  leave  to 
repair,  the  building,  which  before  the  fire  was  worth  $4,000,  would  now  be  worth  less  than 
$100.  It  was  hdd  that  the  insured  was  entitled  to  recover  the  whole  insurance,  and  was 
not  limited  to  such  sum  as  would  cover  the  cost  of  repair. 

The  common  council  of  De^it  has  power  to  pass  ordinances  establishing  fire  limits,  and 
forbidding  the  rebuilding  or  repair  of  wood  buildings  within  such  limits. 

Such  an  ordinance  is  not  to  be  regarded  as  a  condemnation  to  the  public  use  of  such  build- 
ings as  have  become  worthless  unless  repaired.  * 

Error  to  Oakland  Circuit. 

The  action  was  brought  by  Brady  upon  a  policy  of  insurance 
for  $2,000,  issued  January  1, 1856,  for  one  year,  and  renewed  an- 
nually thereafter,  the  last  renewal  being  January  1, 1861.  The 
policy  covered  a  three-story  wood  warehouse  owned  by  Brady  in 
the  city  of  Detroit.  Among  the  conditions  of  insurance  inserted 
in  the  policy  was  the  following :  — 

X.  In  case  of  any  loss  or  damage  to  the  property  insured,  it 
shall  be  optionable  with  the  company  to  replace  the  articles  lost 
or  damaged  with  others  of  the  same  kind  and  equal  goodness,  and 
to  rebuild  or  repair  the  building  or  buildings  within  a  reasonable 
time,  giving  notice  of  their  intention  so  to  do  within  forty  days 
after  having  received  the  preliminary  proofs  of  loss  required  by 
the  third  and  ninth  articles  of  these  conditions,  and  where  no  such 
offer  to  replace,  rebuild,  or  repair  is  made,  the  loss  due  and  ascer- 
tained shall  be  payable  in  sixty  days  after  receiving  such  proofs 
Jftnd  papers  as  are  required  by  said  third  and  ninth  articles." 

On  tiie  trial  it  was  proved  on  behalf  of  the  plaintiff  that  the 
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warehouse  took  fire  February  !« 1861,  and  the  roof  was  wtirelj 
homed.  The  building  before  the  fire  was  worth  from  $4,000  to 
$5,000,  and  the  unconsumed  portion  was  now  worth  less  than 


The  plaintiff  then  proposed  to  refer  to  the  charter  of  the  city 
of  Detroit,  for  the  years  1855  and  1857 ;  and  offered  in  evidence 
section  1  of  chapter  180  of  the  ordinances  of  the  common  coun- 
cil of  the  city  of  Detroit,  approved  February  15, 1849,  as  tending 
to  show  that  the  warehouse  in  question  when  insured  was,  and 
ever  since  has  been,  within  the  fire  limits  of  the  city  of  Detroit,  as 
established  by  said  section  1  of  said  ordinances ;  and  as  tend- 
ing to  show  that  at  the  time  of  the  making  and  renewal  of  said 
policy  of  insurance,  and  ever  since,  the  ordinances  of  the  common 
council  prohibited  the  rebuilding,  without  special  leave  of  the 
common  council,  of  any  wooden  building  partially  destroyed  by 
fire  within  said  fire  limits,  he  offered  in  evidence  the  following 
parts  of  said  ordinances  above  referred  to,  which  are  in  the  words 
following: — 

"  No  person  shall  hereafter  erect  or  place  any  building  or  any 
part  of  a  building  within  the  following  limits,  unless  such  build- 
ing or  part  of  building  shall  be  constructed  of  stone  or  brick, 
with  party  or  fire  walls  of  the  same  material  rising  at  least  ten 
inches  above  the  roof,  if  the  same  be  covered  with  metal  or  slate; 
if  with  wood,  then  at  least  two  feet,  viz. : "  here  follows  a  de- 
scription of  fire  limits,  mentioning  the  ground  covered  by  the 
insured  premises ;  and  also  section  4,  viz. :  No  person  shall  raise 
or  elevate  from  the  ground  any  wooden  building  now  standing 
within  said  limits,  by  constructing  thereunder  or  thereon  another 
story,  or  in  any  other  way  increase  the  height  of  said  building; 
and  if  any  persons  shall  violate  the  provisions  of  this  section,  then 
he  shall  forfeit  a  penalty  of  fifty  dollars,  and  also  a  penalty  of 
fifty  dollars  for  each  and  every  week  said  building  shall  remain 
so  raised  or  erected."  Also  section  1  of  chapter  39 ;  and  section 
4  of  chapter  89  of  the  ordinances  of  the  common  council,  ap- 
proved August  15,  1855,  which  said  section  1  established  fire 
limits,  embracing  the  warehouse  in  question,  and  wliich  said  sec- 
tion 4  was  the  same  in  every  respect  as  section  4  of  the  ordi- 
nances of  1849,  previously  above  quoted.  Also  sections  1  and  4 
of  chapter  38  of  the  or<Unances  of  the  common  council  of  said 
city,  approved  October  1, 1859,  which  said  section  1  established 
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fire  limits,  embracing  the  warehouse  in  question,  and  which  said 
section  4  was  as  follows :  ^^No  person  shall  repair  any  wooden 
building  partially  destroyed  by  fire,  nor  raise  or  elevate  &om 
the  ground  any  wooden  building  now  standing  within  said  limits 
(fire  limits  as  established  by  section  1),  by  constructing  there- 
under or  thereon  another  story  or  part  of  a  story,  or  in  any  other 
way  increase  the  height  of  said  buildings,  unless  he  shall  have 
previously  obtained  permission  from  the  common  council  to  do 
so,  and  in  no  case  where  the  proposed  repairs  or  alterations  will 
increase  the  fire  risk;  shall  such  permission  be* granted  and  if 
any  person  shall  violate  the  provisions  of  this  section,  then  he 
shall  forfeit  a  penalty  of  fifty  dollars  for  each  and  every  week 
said  building  shall  remain  so  raised  or  erected."  To  all  which 
and  each  of  which  said  city  ordinances,  so  sought  to  be  intro- 
duced in  evidence,  the  defendants  objected,  that  the  ordinances 
of  the  common  council,  and  their  proceedings  thereunder,  could 
have  nothing  to  do  with  the  measure  or  rule  of  damages  appli- 
cable to  the  contract  of  the  parties,  and  that  the  same  was 
wholly  irrelevant  to  the  issue  between  them.  The  objection  thus 
taken  was  sustained  by  the  court,  and  the  plaintiff  excepted. 

The  plaintiff  at  the  same  time,  and  in  connection  with  the 
offer  to  introduce  said  ordinances  in  evidence,  likewise  offered 
in  evidence  the  duly  authenticated  proceedings  of  the  said  com- 
mon council,  which  were  had  on  the  12th  and  19th  of  February, 
1861,  tending  to  show  that  the  plaintiff  had  applied  to  said 
common  council  for  permission  to  repair  said  warehouse,  and  at 
the  suggestion  of  J.  L.  Whiting,  the  agent  of  said  defendants 
residing  in  the  city  of  Detroit,  and  that  the  said  council  had  de- 
nied said  plaintiff's  request,  which  testimony  was  objected  to  by 
the  defendants  for  the  same  reasons  as  were  urged  against  the 
admission  of  the  city  ordinances,  and  the  objection  having  been 
sustained  by  the  court,  the  plaintiff  excepted. 

The  plaintiff  admitted  in  open  court  the  payment  to  him  of 
the  sum  of  $866.60  by  the  defendants,  to  apply  upon  the  amount 
of  his  damage  or  loss  binder  the  policy,  and  conceded  that  an- 
other insurance  company  was  responsible  for  one  half  of  the 
entire  amount  of  his  damages,  and  thereupon  rested. 

The  defendants  then  called  several  witnesses,  who  were  sworn, 
tod  testified  what  sum  in  their  judgment  was  necessary  to  re- 
store the  building  to  the  condition  it  was  in  immediately  pre- 
ceding the  fire,  and  then  rested. 
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The  court  charged  the  jury  that  the  rule  of  damages  in  the 
cause  was,  that  the  plaintiff  should  recover  such  amount  as  was 
sufficient  to  repair  the  warehouse,  and  place  it  in  as  good  condi- 
tion as  it  was  in  at  the  time  when  the  loss  or  damage  bj  fire  hap- 
pened, and  that  a  jury  could  find  for  the  plaintiff  only  such  dam- 
age as  they  were  satisfied  would  be  sufficient  to  have  so  repaired 
the  premises.  That  as  the  plaintiff  admitted  he  had  received 
$866.50  from  the  defendants,  and  as  it  was  conceded  that  an- 
other insurance  company  was  responsible  for  one  half  of  sodi 
damages,  the  jury  could  only  find  for  the  plaintiff  for  one  half  oi 
any  additional  amount  they  might  from  the  testimony  believe  to 
have  been  necessary  or  sufficient  for  the  repairing  of  the  premises 
insured.  The  plaintiff  excepted  to  that  portion  of  the  charge 
which  instructed  the  jury  that  the  proper  measure  of  damages 
was  such  amount  as  would  be  sufficient  to  rebuild  or  repair  said 
building. 

The  defendants  having  recovered  judgment,  plaintiff  brought 
error. 

Mabtin,  C.  J.  The  plaintiff  in  this  case  was  insured  by 
the  defendants  in  the  sum  of  two  thousand  dollars,  upon  his 
warehouse,  on  the  first  day  of  January,  1856,  for  one  year.  The 
policy  of  insurance  contained,  among  others,  this  provision : 

This  insurance  (the  risk  not  being  changed)  may  be  continued 
for  such  further  time  as  shall  be  agreed  on  ;  the  premium 
therefor  being  paid  and  indorsed  on  this  policy,  or  a  receipt 
given  for  the  same."  The  obligation  of  the  defendants  seems  to 
have  been  renewed  every  succeeding  year,  under  this  stipulation  ; 
and  upon  such  renewed  obligation,  dating  from  the  first  day  of 
January,  1861,  this  action  arises. 

Between  the  years  1856  and  1861  certain  ordinances  were 
adopted  by  the  common  council  of  Detroit,  for  preventing  the  res- 
toration or  reconstruction,  within  certain  boundaries,  of  wood 
buildings  which  might  be  injured  or  destroyed  by  fire.  After  the 
passing  of  these  ordinances,  the  policy  was  renewed  on  payment 
of  the  premium  originally  stipulated,  and  after  being  counter- 
signed by  the  resident  agent.  The  question  now  presented  is, 
whether  the  liability  of  the  defendant  is  under  the  promise  of 
1856  or  that  of  1861 ;  in  other  words,  was  the  undertaking  of 
1856  made  a  continuous  undertaking,  to  be  construed  by  the  laws 
and  ordinances  as  they  existed  in  1856  solely,  or,  by  the  renewal. 
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were  the  parties  bound  by  the  laws  and  ordinances  existing  at 
the  time  of  such  renewal  ? 

We  have  no  doubt  that  each  renewal  of  the  policy  was  a  new 
contract.  Each  was  upon  a  new  consideration,  and  was  optional 
witti  both  parties.  At  the  expiration  of  the  year,  over  which  the 
original  policy  extended,  the  obligation  of  the  insurer  was  ended, 
and  it  was  only  by  the  concurrence  of  the  will  of  both  parties  that 
the  obligation  could  be  continued.  This  concurrence  is  mani- 
fested by  the  payment  of  a  consideration  by  the  one  party,  and  a 
renewed  promise  by  the  other ;  and  an  obligation  revived  or  con- 
tinued, under  such  circumstances  is  an  original  obligation.  It 
must  be  asked  for  by  the  one,  and  may  be  assumed  or  refused  by 
the  other ;  and  the  policy,  which  is  its  evidence,  is  therefore  only 
continued  by  the  positive  act  of  both  parties.  This  is  according 
to  the  terms  of  the  policy,  and  of  the  certificate  of  renewal ;  and 
the  fact  that  the  insurance  company,  by  the  very  terms  of  the 
certificate  of  renewal,  required  payment  therefor,  and  that  such 
certificate  should  be  countersigned  by  the  resident  agent  before  it 
should  become  operative,  shows  that  the  company  regard  the  re- 
newal as  a  new  contract,  made  at  their  option,  and  dependent  in 
some  degree  upon  the  judgment  and  knowledge  of  such  agent. 
Thus,  if  the  agent  should  find  the  property  depreciated  in  value, 
or  the  risk  increased  from  any  cause,  he  could  refuse  to  counter- 
sign the  renewal  receipt,  and  the  promise  by  the  company  to  re- 
new the  policy  would  be  thereby  terminated.  Now,  it  is  very 
clear  that  all  such  contracts  must  be  mutual,  and  that  where  a 
right  is  reserved  to  a  party  to  renew  or  dissolve  an  obligation,  the 
determination  of  such  party  to  renew  an  expired  contract,  if  ac- 
cepted by  the  other,  makes  an  original  contract. 

This  contract  of  insurance  is  one  of  indemnity  against  loss  by 
fire;  and  the  whole  loss,  of  which  the  fire  is  the  acttuU  cause,  is 
within  its  terms  to  the  extent  of  the  indemnity  promised.  Much 
is  said  by  judges  of  the  proximate  and  remote  cause  of  the 
loss ;  and  the  distinction  was  very  elaborately  discussed  by  coun- 
sel in  the  present  case.  But,  after  careful  consideration,  I  must 
confess  that,  to  my  mind,  the  word  proximate"  is  unfortunately 
used,  and  serves  often  to  mislead  the  inquirer,  and  to  produce  mis- 
apprehension of  the  real  rule  of  law.  That  which  is  the  acttuil 
cause  of  the  loss,  whether  operating  directly,  or  by  putting  inter- 
vening agencies  —  the  operation  of  which  could  not  be  reasonably 
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avoided — in  motion,  by  which  the  loss  is  produced,  is  the  cause 
to  which  such  loss  should  be  attributed.  If,  in  the  effort  to  ex- 
tinguish fire,  property  is  damaged  or  destroyed  by  water,  the 
water  may  be  said  to  be  tiie  proximate  cause  of  tiie  injury  or  de- 
struction ;  yet  in  no  just  sense  can  it  be  said  to  be  the  actual  cafiae. 
That  was  the  fire.  The  &ur  and  reasonable  interpretation  of  a 
policy  of  insurance  against  loss  by  fire  wiU  include  within  the. 
obligation  of  the  insurer  every  loss  which  necessarily  follows  frcm 
the  occurrence  of  the  fire,  to  the  amount  of  the  actual  injury  to 
the  subject  of  the  risk,  whenever  that  injury  arises  directiy  and 
immediately  from  the  peril,  or  necessarily  from  incidental  and 
surrounding  circumstances,  the  operation  and  influence  of  whioh 
could  not  be  avoided. 

Under  this  rule,  what  was  the  plaintiff^s  loss  in  the  present 
case  ?  The  property  insured  was  situated  within  the  fire  limits 
of  Detroit,  within  which  the  reconstruction  or  repair  of  any  wood 
building  injured  by  fire  was  prohibited,  unless  by  leave  of  the 
common  council.  The  charter  and  ordinances  of  the  city  upon 
this  subject,  and  the  refusal  of  the  common  council  to  permit  the 
repair  of  the  building  injured,  were  offered  in  evidence  to  show 
the  extent  of  the  plaintiff's  loss,  and  rejected.  This  charter  and 
these  ordinances  were  in  existence  at  the  time  of  the  last  renewal 
of  the  policy.  They  were  local  laws  affecting  the  property,  and 
the  risk  which  the  defendant  assumed,  and  of  which  the  latter  is 
presumed  to  have  had  knowledge,  and  to  have  estimated  in  renew- 
ing the  policy.  Whether,  therefore,  in  case  of  damage  or  partial 
loss,  the  common  council  would  permit  a  repair  of  the  building, 
was  a  risk  which  the  company  took  upon  itself,  because  the  loss 
and  injury  to  the  plaintiff  might  depend  in  amount  upon  such 
action  of  the  council,  while  such  loss  and  injury  would  be  abso- 
lutely and  actually  the  consequence  of  the  fire,  and  because  by 
the  terms  of  the  policy  the  company  reserved  the  right  to  repair 
or  not,  at  option ;  thus  taking  the  risk  of  the  power  to  repair,  and 
of  all  loss  which  should  accrue  if  repairing  should  be  impossible 
from  any  cause.  To  hold  that  for  an  injury  to  the  property, 
which  results,  without  the  fault  of  the  insured,  in  a  total  loss  to 
him,  so  far  as  value  and  use  are  concerned,  the  insured  can  only 
receive  compensation  to  the  extent  of  the  appraised  damage  to 
the  materials  of  which  the  building  was  constructed,  and  whidi 
were  destroyed,  would  establish  a  narrow,  illiberal,  and  illogioal 
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role.     The  yalue  of  the  building  consisted  in  its  adaptation  to 
use,  as  well  as  in  the  materials  of  which  it  consisted ;  and  if  it 
conld  not  be  restored  to  use  after  the  fire,  the  loss  was  total,  less 
the  value  of  the  materials  rescued.'  In  the  very  pertinent  lan- 
guage of  the  plaintiff's  counsel:  ^^The  contract  was  not  simply 
an  s^reement  to  pay  for  so  much  material  as  might  be  damaged 
by  fire,  —  to  pay  such  amount  as  the  material  might  actually  be 
worth.    Fbced  by  the  conditions  of  the  policy  as  the  most  haz- 
ardous of  all  structures,  and  with  a  premium  adjusted  accordingly, 
the  insurer  took  the  risk  upon  a '  three-story  wood  warehouse,' 
actually  in  use  as  such.    The  risk  was  not  taken  upon  a  mere 
collection  of  beams,  boards,  and  other  materials,  thrown  together 
without  purpose  or  special  adaptation.    It  was  upon  a  building 
for  trade,  situated  in  a  particular  locality,  within  the  jurisdiction 
of  municipal  authorities  vested  with  legislative  powers  for  special 
purposes,  and  subject  to  the  exercise  of  those  powers ; and  the 
parties  must  be  regarded  as  contracting  with  a  fuU  knowledge  of 
all  the  facts  and  the  law,  and  the  risk  to  which  the  property  was 
thereby  subjected. 

Of  the  power  of  the  common  council  to  pass  the  ordinances  in 
question,  we  have  no  doubt.  They  contravene  no  provision  of  the 
Constitution  as  we  read  it,  and  they  were  made  in  the  exercise  of 
a  police  power  necessary  to  the  safety  of  the  city.  A  regulation 
of  the  use  of  property,  or  a  prohibition  of  its  repair  when  partially 
destroyed,  cannot,  to  my  mind,  be  regarded  as  a  condemnation  to 
public  use. 

The  court  erred  in  excluding  the  testimony  offered,  and  in  the 
rule  of  damages  given  to  the  jury. 

The  judgment  is  reversed^  and  a  new  trial  ordered. 

Manning  and  Chbistianct,  JJ.,  concurred. 

Gampbbll,  J.  As  I  do  not  concur  in  all  the  vievra  expressed 
by  the  chief  justice,  and  have  arrived  at  a  different  conclusion 
upon  the  validity  of  the  action  of  the  circuit  court,  I  proceed  to 
state  the  reasons  upon  which  I  have  formed  my  opinion. 

I  concur  in  holding  that  if  the  by-law  of  the  city  of  Detroit  is 
valid  and  applicable,  the  plaintiff  should  recover  on  the  basis  of 
the  claim  which  he  sets  up.  If  that  by-law  governs  the  case,  he 
had  no  right  to  repair  his  buildii^  without  the  leave  of  the  com- 
mon council,  which  has  been  refused ;  and  the  matter  stands,  so 
^  as  he  is  concerned,  on  the  same  footing  as  if  he  had  been  f or- 
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bidden  to  repair  by  an  ordinance  leaving  no  room  for  sach  per- 
mission. 

It  was  claimed  on  the  argument,  that  where  the  inability  to  re- 
pair arises  from  a  by-law,  such  loss,  so  far  as  it  is  thereby  en- 
hanced, is  caused  by  the  by-law  and  not  by  the  fire.  Some  cases 
were  cited  which  may  possibly  favor  such  a  construction.  In  the 
case  of  Devaux  v.  Salvador^  4  A.  &  E.  420,  where  an  insured  ves- 
sel, in  an  accidental  collision,  was  injured  less  than  the  vessel 
which  she  struck,  and  was  obliged  by  a  decree  in  admiralty  to 
contribute  enough  to  equalize  the  injuries,  it  was  held  by  the 
queen's  bench  that  the  loss  by  reason  of  this  contribution  was 
not  a  necessary  or  proximate  consequence  of  the  collision,  and  vras 
due  simply  to  the  provisions  of  law.  The  American  cases  cited  to 
the  same  point  hardly  go  so  far  as  this,  and  are  distinguishable  on 
the  facts.  I  do  not  propose  to  refer  to  the  somewhat  inconsistoit 
authorities.  If,  by  the  very  fact  of  the  collision,  all  these  conse- 
quences became  fixed,  I  am  unable  to  perceive  upon  what  ground 
it  can  be  claimed  that  the  collbion  was  not  the  reasonable  cause 
of  all  of  them.  If  they  were  occasioned  by  subsequent  events, 
they  might  be  too  remote  and  contingent.  But  if  determined  ab- 
solutely by  the  collision  itself,  they  must,  as  it  appears  to  me, 
stand  on  the  same  footing  with  the  other  damages,  unless,  what  is 
possibly  the  real  difficulty  in  that  case,  the  liability  was  not  sup- 
posed to  exist  except  for  specific  damages  to  the  body  of  the  ship. 

The  rule  applicable  to  such  cases  as  the  present  is  very  well 
stated  in  Irving  v.  Manning^  the  decision  of  which  by  the  com- 
mon pleas  is  reported  in  1  C.  B.  168,  and  affirmed  by  the  house 
of  lords  in  6  C.  B.  391.  In  that  case  a  ship  had  been  injured, 
but  not  destroyed  ;  and  it  was  shown  she  might  be  repaired  and 
put  in  as  good  order  as  before,  but  that  when  so  repaired  she 
would  be  worth  less  than  the  cost  of  the  repairs.  She  was  in- 
sured for  a  much  larger  sum  ;  and  the  question  was,  whether  the 
insured  could  abandon  as  for  a  total  loss  and  recover  the  full 
amount,  or  whether  it  must  be  regarded  as  a  partial  loss,  for 
which  the  recovery  must  be  limited  to  the  smaller  sum.  The 
case  was  held  to  be  one  of  total  loss.  The  opinion  of  the  judges, 
delivered  before  the  house  of  lords,  places  the  subject  in  a  very 
clear  light.  They  remark :  "  A  vessel  is  totally  lost  within  the 
meaning  of  a  policy  when  it  becomes  of  no  use  or  value,  as  a  ship, 
to  the  owner,  and  is  as  much  so  as  if  the  vessel  had  gone  to  the 


Brady  v.  Noethwestern  Ins.  Co.  11  Mich.  426.  671 

Renewal.  —  What  Policy  coTen.  —  Rebuilding. 

bottom  of  the  sea,  or  had  been  broken  to  pieces,  and  the  whole  or 
great  part  of  the  fragments  had  reached  the  shore  as  wreck  ;  and 
the  coarse  has  been  in  all  cases  in  modem  times  to  consider  the 
loss  as  total,  where  a  prudent  owner,  uninsured,  would  not  have 
repaired."   P.  419. 

This  rule  seems  to  me  very  simple,  and  entirely  fair.  It  is  the 
only  rule  which  can  give  to  the  insured  the  indenmity  he  bar- 
gains for.  If  for  any  reason,  except  a  personal  one,  the  repairing 
of  the  property  would  not  be  undertaken  by  a  prudent  owner  who 
was  not  insured,  it  would  not  be  reasonable  to  admeasure  dam- 
ages upon  another  basis  practically  false.  If  repairs  are  absolutely 
impossible,  the  renmants  are  worth  nothing  except  as  lumber.  It 
can  in  my  judgment  make  no  difference  why  the  repairing  can- 
not be  done,  if  an  inseparable  obstacle  exists.  Any  one  such  ob- 
stacle affects  the  owner  as  severely  as  any  other  obstacle.  Sub- 
mission to  the  law  is  as  incumbent  as  submission  to  any  other 
necessity,  and  must  be  regarded  as  equally  unavoidable. 

I  am  also  of  opinion,  wiUi  the  chief  justice,  that  the  renewal  of 
the  policy  in  controversy  was  in  law  a  new  insurance,  and  subject 
to  all  legal  regulations  in  force  at  the  date  of  such  renewal. 

The  by-law  in  question,  having  been  previously  enacted,  must, 
if  valid,  govern  the  case.    I  do  not,  however,  regard  it  as  valid. 

It  appears  distinctly  that  the  warehouse  insured  had  been 
erected  for  several  years  before  the  city  charter  was  amended  so 
as  to  authorize  any  interference  with  repairs  to  wooden  buildings, 
and  before  the  by-law  in  question  was  adopted.  It  also  appears 
that  the  value  of  the  injured  building,  for  purposes  of  repair,  was 
more  than  half  of  its  value  before  the  burning,  and  amounted  to 
from  $2,000  to  $3,000  ;  while,  if  not  allowed  to  be  repaired,  the 
materials  were  of  very  trifling  value.  The  effect  of  this  by-law  is 
to  deprive  plaintiff  of  property,  in  the  shape  of  what  is  precisely 
equivalent  to  an  unfinished  house  worth  more  than  $2,000. 

It  is  claimed  that  this  by-law,  and  the  provisions  of  the  city 
charter  under  which  it  was  adopted,  must  be  regarded  as  legiti- 
mate police  regulations,  whereby  persons  are  only  restrained  from 
applying  their  property  to  injurious  uses,  and  that  the  use  of 
property  may  be  regulated  without  infringing  upon  the  enjoy- 
ment of  it  for  other  purposes.  It  is  also  claimed  that  the  lan- 
guage of  the  present  charter  is  only  an  expression  of  what  was 
implied  in  the  former  one.  It  does  not  appear  whether  the  build- 
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ing  in  question  waB  erected  before  or  since  the  first  laws  which 
gave  the  city  the  power  to  regulate  wooden  buildings;  and  if 
there  has  been  no  real  change  in  theee  laws,  there  is  no  foiroe  ui 
the  objection. 

The  present  charter  allows  the  city  to  prevent  the  "  location  or 
eomtruetion  "  of  wooden  buildings,  the  **  removing^^  of  sudi  bnfld- 
ings,  and  the  "  rehvMding  or  repairing'*^  of  the  same,  within  the 
fire  limits  which  may  be  adopted.  See  Charter  of  Detroit,  chap* 
4,  sec.  22,  sub.  85 ;  Laws  of  1867,  p.  102. 

The  former  charter  gave  Hie  city  power  to  prohibit  any  -perwcfsk 
or  persons  to    erect  or  cause  to  be  erected  any  wooden  buildings, 

within  such  parts,  streets,  or  districts  of  said  city  as  the  public 
safety  may  require."  Act  of  Feb.  22, 1848,  sec.  14 ;  Rev.  Char- 
ter of  1855,  p.  29. 

There  is  no  foundation  for  any  claim  that  these  provisions  are 
identical.  The  erection  of  a  building  brings  into  esdstence  a 
building  which  had  no  existence  before ;  and,  if  wooden  buildingii 
are  perilous,  creates  a  peril  which  never  before  existed.  The  re- 
pairing of  a  building  neither  changes  its  identity  nor  increases  die 
peril  from  what  it  was  before  the  injury.  And,  so  far  as  tins 
peril  is  concerned,  it  is  hardly  imaginable  that  a  repwred  build- 
ing can  ever  be  so  dangerous  as  a  dilapidated  one.  But  be  this 
as  it  may,  repairing  is  in  no  sense  the  same  as  erectmg^^'*  and 
could  not  be  so  construed  under  the  most  liberal  rules  <^  interpre* 
tation. 

But  these  regulations  are  regarded  by  the  courts  as  invasions  of 
private  privileges,  of  a  character  analogous  to  that  of  penal  laws ; 
and  their  terms  are  strictly  confined  to  their  literal  import.  See 
Stewart  v.  Commontoealth^  10  Watts,  307. 

Thus  the  removal  of  a  building  and  placing  it  with  proper 
supports  and  repairs  upon  another  lot  has  been  held  an  erec-^ 
tion.  Brovm  v.  Burm^  27  Conn.  332.  Erecting  an  addition  to  a 
wooden  building,  and  then  putting  up  a  chimney  in  the  old  part 
for  the  use  of  the  addition,  is  held  not  to  be  the  erection  of  *•  an 
addition  having  in  it  a  chimney  or  fire  place."  Daggett  v.  State^  4 
Conn.  60.  So  entirely  remodelling  a  meeting-house  or  shop,  and 
converting  it  into  a  dwelling,  is  held  not  to  be  erecting  a  dwell- 
ing. Booth  V.  State^  4  Conn.  65  ;  TuMe  v.  State^  4  Conn.  68. 
So,  a  building  of  wood  partially  filled  in  with  brick  was  held  not 
within  a  r^ulation  forbidding  certain  erections  of  wood.  8te^ 
art  V.  Commonwealth^  10  Watts,  307. 
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This  amended  provision  prevents  the  owner  of  a  house  which 
has  been  ix^  the  smallest  degree  damaged,  by  fire  or  otherwise, 
from  repairing  the  building.  If  unroofed,  as  in  the  present  case, 
by  fire  or  wind,  and  thus  rendered  untenantable  until  refitted, 
althou^  it'stands  as  a  valuable  erection,  built  before  the  law,  and 
entirely  capable  of  completion,  this  law  by  prohibiting  its  repair 
reduces  it  to  all  intents  and  purposes  to  a  mere  pile  of  materials. 

The  effect  of  such  a  provision  is  to  destroy  the  building  for 
any  use  whatever,  as  effectually  as  if  torn  down.  It  is  in  no 
sense  a  regulation  of  the  use  of  property.  So  far  as  the  land 
alone  is  concerned,  it  may  perhaps  be  regarded  as  such  a  regula- 
tion. But  the  building  is  quite  as  much  property  as  the  land. 
Were  the  city  to  tear  down  a  house,  it  could  not  be  said  there  was 
no  property  destroyed.  If  it  were,  instead  (rf  violently  destroying 
it,  to  prohibit  any  one  from  inhabiting  a  house  at  all  for  any  pur- 
pose,  it  is  absurd  to  suppose  no  right  of  property  is  violated.  That 
property,  of  which  our  Constitution,  following  Magna  Charta,  de- 
clares no  one  shall  be  deprived  without  due  process  of  law,  does 
not  mean  the  naked  title,  but  signifies,  as  Blackstone  well  re- 
marks, "  the  free  use,  enjoyment,  and  disposal "  of  it.  1  Bl.  Com. 
188.  Where  a  highway  is  laid  out  over  land,  it  does  not  in  gen- 
eral divest  the  estate,  but  no  one  ever  imagined  it  was  not  a  de- 
privation of  property.  The  deprivation  of  ihe  use  is  the  depri- 
vation of  the  only  value  which  property  has ;  and  is  not  within 
the  power  of  the  legislature,  unless  the  property  is  wanted  for 
public  use,  or  unless  taken  under  due  process  of  law.  While,  if 
public  policy  requires  it,  future  erections  may  be  regulated  within 
fair  and  honest  limits,  tJiose  already  in  existence  can  neither  be 
actually  or  constructively  destroyed,  without  violating  the  rights 
of  private  property.  As  already  suggested,  the  law  in  question 
does  not  regulate  the  use  of  an  injured  building,  but  utterly  de- 
stroys its  use.  This  question  was  somewhat  discussed  in  Welch  v. 
Stowelly  2  Doug.  (Mich.)  382,  where  the  court  animadvert  very 
strongly  against  the  legality  of  destroying  property  which  was  in- 
jurious merely  from  its  improper  use.  The  case  of  Commonwealth 
y.  Alger ^  7  Cush.  58,  which  was  the  strongest  case  cited  on  the 
argument  in  favor  of  the  power  of  regulating  property  by  confin- 
ing it  in  its  uses,  expressly  declares  it  ill^al  to  interfere  with  ex- 
isting structures.  In  Tonawanda  Railroad  v.  Munger^  5  Denio, 
255,  and  in  Williams  v.  Michigan  Central  Railroad  Company^  2 
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Mich.  259,  the  use  of  property  was  so  far  regarded  as  property  it- 
self, that  it  was  said  to  be  incompetent  for  the  legislature  to  au- 
thorize cattle  to  run  at  large  on  highways,  because  the  owner  of 
ike  land  was  entitled  to  the  pasturage  and  all  other  rights,  sub- 
ject only  to  the  public  easement.  See,  also,  Wi/nehamer  v.  Peo- 
pie,  13  N.  Y.  878  ;  Brighcm  v.  Edmands,  7  Gray,  359 ;  Stephens 
V.  State,  2  Pike,  291.  I  can  imagine  no  principle  or  semblance 
of  a  principle  which  can  justify  the  entire  prevention  of  the  use 
of  any  property,  under  the  pretext  of  regulating  its  use.  And  the 
law  now  in  question  appears  to  me  to  attempt  nothing  less  than 
this  usurpation  of  power.  It  is  a  prohibition  and  not  a  r^ulation. 
See  AtLStin  v,  Murray,  16  Pick.  121. 

The  power  of  regulating  the  use  of  property  is  not  maintain- 
able as  an  arbitrary  one.  It  has  never  been  held  that  the  legis- 
lature had  an  unlimited  discretion  in  this  respect.  It  most  be 
exercised  for  some  purpose  of  public  safety.  And,  where  the  facts 
do  not  create  the  danger,  a  legislative  declaration  to  the  contrary 
cannot  avail.  Thus  in  Walker  v.  Board  of  Pvhlie  WorkSj  16 
Ohio,  540,  it  was  held  that  a  law  directing  a  dam  to  be  abated  as 
a  nuisance,  which  was  not  in  fact  a  nuisance,  was  invalid.  It 
would  be  somewhat  difficult,  in  most  cases,  to  show  an  increase  of 
fire  risks  from  mere  repairs  to  an  injured  building.  Certainly 
there  can  be  no  such  universal  danger. 

I  am  of  opinion,  for  the  reasons  I  have  been  compelled  to  give 
somewhat  hastily,  that  the  city  of  Detroit  has  no  power  to  pro- 
hibit repairs  on  the  building  in  question. 

I  am  also  of  opinion  that  the  by-law  is  not  warranted  bj  tiie 
law  itself.  No  by-law  is  valid  which  is  not  reasonable.  And  I 
think  no  by-law  is  reasonable  which  does  not  lay  down  some  rule 
which  will  enable  persons  affected  by  it  to  know  their  rights  and 
liabilities.  This  by-law  does  not  lay  down  any  rule,  of  proporticm 
or  otherwise,  by  which  any  one  can  determine  what  amount  of  in- 
jury, or  what  other  circumstances,  will  preclude  repairs.  It  ab- 
solutely prohibits  any  repairs  whatsoever,  so  far  as  the  mandate 
goes ;  but,  by  qualifying  the  prohibition  by  the  words  "  unless 
he  shall  have  previously  obtained  permission  of  the  common 
council,"  it  is  left  entirely  uncertain.  I  do  not  doubt  that  we 
should  presume  that  body  will  act  fairly,  but  it  seems  to  me  that 
the  law  does  not  contemplate  any  such  flexible  and  uncertain 
rules.    Austin  v.  Murray,  16  Pick.  121. 
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I  think  there  was  no  error  in  excluding  the  by-law  from  the 
caBe,  and  that  the  judgment  should  be  affirmed. 

Judgment  reversed  and  new  trial  ordered. 


Nbw  Yobk  Bblting  and  Packing  Co.,  plaintiffs  and  appel- 
lants, vs.  Washington  Firb  Insurance  Co.^  (Superior  Court, 
New  York,  April,  1863.)    Floors  of  Building,  —  Constmction. 

The  policy  (which  was  upon  a  two-story  factory)  stated  that  there  was  water  on  each 
floor,  with  hose,  and  a  watchman  is  to  be  kept  on  the  premised  at  night.''  Held,  that 
«Tidence  was  admissible  to  show  that  in  sach  buildings  the  basement  and  attic  were  not 
considered  as  floors. 


Mayob,  etc.,  op  Nbw  Yobk,  plaintiffs  and  respondents,  vs. 
Hamilton  Pibb  Insubancb  Co.* 

(Superior  Court,  New  York  City,  April,  1863.) 

Buurahle  Interest.  —  Time  of  Suit,  —  Policy  on   Crystal  Palace.  —  In- 
crease of  Bisk.  —  "  For  whom  it  may  concern.'* 

One  who  owns  the  soil  is  presumed  to  own  the  buildings  thereon.  And  where  the  land- 
owner leased  to  another,  at  a  nominal  rent,  with  permission  to  erect  a  building,  the  lessee 
to  surrender  the  premises  in  as  good  condition  as  they  had  been  in  before,  with  no  reser- 
vation of  a  right  to  remove  the  building,  AeU,  that  the  landowner  had  an  insurable  in- 
terest in  the  building,  being  the  presumed  owner. 

The  clause  requiring  suit  to  be  brought  within  a  certain  time,  and  that  requiring  action  to 
be  postponed  a  certain  time,  must  be  read  together.  And  therefore  where  the  action  was 
to  be  brought  within  six  months  after  loss,  and  sixty  days  were  to  be  allowed  after  ad- 
justing the  proofs,  held,  that  if  the  adjustment  took  so  long  that  the  six  months  expired 
before  the  end  of  the  sixty  days  still  to  be  allowed,  the  six  months'  clause  must  give  way 
to  an  action  brought  at  the  end  of  the  sixty  days. 

The  defendants  insured  the  building  known  as  the  Crystal  Palace  in  New  York  city. 
Held,  that  as  the  character  of  the  building,  and  the  use  to  which  it  was  put  as  a  place  for 
public  exhibitions  of  industries  were  well  known,  and  as  it  was  described  in  the  policy 
as  the  building  lately  owned  by  The  Association  for  the  Exhibition  of  the  Industry  of  all 
Nations,  and  as  the  defendants  had  insured  property  in  it  as  belonging  to  exhibitors,  the 
defendants  could  not  object  to  the  use  of  any  of  the  usual  and  necessary  means  for  carry- 
ing out  the  purposes  of  the  building. 

Goods  placed  in  such  a  building,  for  the  purpose  of  exhibition,  are  not  "  stored.*' 

What  constitutes  an  increase  of  risk  in  such  a  case,  so  as  to  avoid  the  policy,  and  what  does 
not. 

PlaintifiEs  effected  a  policy  "for  whom  it  may  concern."  Held^  that  the  policy  covered 
their  mterest  in  the  building. 

BOSWOBTH,  C.  J.  This  is  an  action  on  a  policy  of  insur- 
ance made  and  issued  by  the  defendants,  bearing  date  the  23d  of 
June,  1858,  whereby  they  insured  the  plaintiffs  "  for  account  of 
whom  it  may  concern,  against  loss  by  or  damage  by  fire  to  the 
amount  of  $5,000,  on  the  iron  and  glass  buildings,  known  as  the 

1  10  Bosw.  428.  s  10  Bosw.  537. 
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Crystal  Palace^  situate  on  Reservoir  Square,  between  40tfa  and 
42d  streets,  and  the  east  side  of  Sixth  Avenue,  together  with  the 
furniture  and  fixtures  now  in  said  building,  lately  owned  by  the 
Association  for  the  Exhibition  of  the  Industry  of  all  Nations,  and 
since  vested  in  John  H.  White,  as  receiver,  and  also  such  oUier 
property  lately  vested  in  said  White's  hands  as  receiver,  belong- 
ing to  exhibitors,  and  lately  in  said  White's  custody,  and  now  re- 
maining in  said  building,"  for  one  year.  The  building  and  its 
contents  were  destroyed  by  fire  on  the  5th  of  October,  1858. 

The  suit  is  prosecuted  by  ^*  Mann  &  Rodman  "  as  plaintiffs'  at- 
torneys. 

When  the  cause  was  open  to  the  jury  the  defendants  **  moved 
to  dismiss  the  complaint,  or  strike  the  cause  from  the  calendar,  on 
the  ground  that  the  plaintiffs  were  not  legally  represented  before 
the  court,"  insisting  that  all  actions  on  tiieir  behalf  must  be  ood- 
ducted  by  the  coimsel  to  the  corporation. 

The  motion  was  denied,  and  the  defendants  excepted. 

When  the  plaintiffs  rested  the  defendants  moved  for  a  nonsuit, 
on  the  grounds :  First,  that  the  plaintiffs  had  not  shown  ^  any 
such  right  to  or  ownership  of  the  building  as  will  entitle  them  to 
recover  in  this  action ;  "  and  second,  that  this  action,  not  bar- 
ing been  commenced  until  the  16th  day  of  April,  1859,  is  barred 
by  the  last  clause  of  the  tenth  condition  of  the  policy,"  which 
provides  that  in  case  any  suit  be  brought  after  the  expiration  of 
six  months  next  after  such  loss  or  damage  shall  have  occurred, 
the  lapse  of  time  shall  be  taken  and  deemed  as  conclusive  ervidenoe 
against  the  validity  of  the  claim  thereby  so  attempted  to  be  en- 
forced."   The  motion  was  denied,  and  the  defendants  excepted. 

These  exceptions  will  be  first  considered.  No  law  has  be^ 
cited  which  deprives  the  plaintiffs  of  the  right  to  proseoate  any 
suit  by  any  attorney  they  may  deem  it  for  their  interest  to  em- 
ploy. As  they  may  sue  and  be  sued,  they  may  appear  on  the 
record  by  any  attorney  iiiey  may  choose  to  employ,  and  may  em- 
ploy any  counsel  to  try  their  causes  and  to  argue  them  on  appeal, 
in  whose  capacity  and  fidelity  they  may  see  fit  to  trust.  We 
deem  these  propositions  so  clear  that  any  argument  in  support  of 
them  is  unnecessary. 

Next,  in  regard  to  the  plaintiffs'  insurable  interest.  They 
owned  the  fee  of  the  ground  on  which  the  insured  building  stood, 
and  therefore,  presumptively,  owned  the  building  also.    On  the 
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23d  ot  March,  1852,  the  plaintifib  leased  the  land  on  which  the 
building  stood  when  insured  to  Edward  Riddle,  whereon  to 
erect/'  and  for  the  purpose  of  erecting  thereon  a  building  of 
iron  and  glass,  for  the  purpose  of  an  Industrial  Exhibition  of  all 
Nations  •  ...  for  the  term  of  five  years,  if  required  and  used  by 
(said  Riddle)  for  the  purpose  hereinbefore  mentioned  for  that 
period  ....  at  the  yearly  rent  of  one  dollar  per  annum."  It 
was  declared  in  the  lease,  that  it  was  made  upon  the  express 
condition  "  that  Riddle  and  his  associates  would  erect  the  building, 
and  at  the  exjuration  of  the  term  should  quit  and  surrender  the 
premises  hkereby  demised,  in  as  good  state  and  condition  as  rea- 
sonable use  and  wear  thereof  will  permit,  damages  by  the  elements 
excepted." 

On  the  Slst  of  March,  1852,  Riddle,  by  a  written  and  sealed 
instrument,  sold,  assigned,  and  transferred  to  the  Association 
for  the  Exhibition  of  the  Industry  of  all  Nations  "  the  said  lease, 
the  premises  therein  mentioned,  and  the  buildings  thereon,  for 
and  during  the  rest  and  residue  of  Hie  term.  The  erection  of  the 
building  was  commenced  in  January,  1852,  and  it  was  opened 
about  the  first  of  July,  1853.  The  building  coTered  mi  area  of 
three  acres  ;  the  lease  expired  in  1857  ;  the  plaintiffs  took  posses- 
sion of  the  property  on  the  Slst  of  May,  1858,  and  were  in  pos- 
session when  the  policy  was  issued ;  and  tiie  defendants  then 
knew  that  they  were  in  possession. 

We  think  that  by  the  true  construction  of  the  lease,  l&e  build- 
ing was  to  become  the  property  of  the  corporation  when  the  lease 
expired.  It  was  only  on  the  condition  that  the  building  should 
be  erected  that  the  ksBe  was  granted  at  the  annual  rent  of  one 
dollar  per  annum.  The  resolution  of  the  common  council,  au- 
thorizing tike  lease,  was  passed  on  the  strength  of  the  fact  tfiat 
they  (Riddle  and  his  associates)  commenced  digging  and  getting 
ready  for  the  building  in  January,  1852. 

By  the  terms  of  the  lease,  Riddle  and  his  associates  were  to 
fix  the  price  of  admission  to  the  building  at  a  sum  not  exceeding 
fifty  cents  for  each  individual,  and  these  receipts  were  for  their 
use  and  benefit,  and  it  was  undoubtedly  anticipated  that  they 
would  amount  to  a  very  great  sum.  The  covenant  to  surrender 
the  premises  in  as  good  state  and  condition  as  reasonable  use  and 
thereof  ¥rill  permit,  damages  by  the  elements  excepted, 
would  seem  to  imply  that  tlie  building  was  to  be  surrendered  in 
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that  condition.  The  words,  the  wear  thereof,"  and  damages 
by  the  elements  excepted,"  do  not  appear  to  be  capable  of  i^pli* 
cation  to  the  land  itself. 

If  it  be  a  correct  view  that  by  the  fair  meaning  of  the  lease 
the  building  was  to  be  the  property  of  the  plaintiffs,  then  all  ob- 
jections to  evidence  as  to  whether  it  was  so  constructed  that  it 
could  be  taken  down  and  removed  are  untenable.  The  evidence 
was  wholly  immaterial,  and  could  not  possibly  have  prejadiced 
the  defendants,  as  to  their  other  grounds  of  defence.  These 
views  also  dispose  of  the  first  four  requests  to  charge.  The  plain- 
tiffs owning  the  building  and  the  land  on  which  it  stands,  it  is 
immaterial,  in  reference  to  their  right  to  recover  on  this  pohcjj 
whether  they  obtained  possession  by  suit  at  law,  or  in  the  way 
they  did. 

Next,  as  to  the  objection  that  this  suit  was  not  commenoed 
within  six  months  after  the  loss. 

The  loss  occurred  on  the  5th  of  October,  1858,  and  the  six 
months  expired  April  5,  1859.  This  suit  was  commenced  April 
16,  1859.    The  eleventh  condition  of  the  policy  declares  that 

Payment  of  losses  shall  be  made  in  sixty  days  from  the  date  of 
the  adjustment  of  the  preliminary  proofs  of  loss  by  the  parties^'' 
It  therefore  becomes  material  to  ascertain  when  the  preliminary 
proofs  of  loss  were  adjusted  by  the  parties.  There  would  be  no 
right  of  action  until  the  expiration  of  sixty  days  from  the  date 
of  such  adjustment.  The  tenth  and  eleventh  conditions  must  be 
so  construed  as  not  to  conflict  unnecessarily  with  each  otiier. 
And  where  the  parties,  in  good  faith,  and  without  any  objection 
that  unnecessary  time  is  taken  for  the  purpose,  are  occupied  so 
long  in  adjusting  proofs,  that  sixty  days  from  the  date  of  adjust- 
ment will  not  expire  within  the  six  months,  the  policy  does  not 
become  forfeited  merely  because  a  suit  is  not  brought  within  the 
six  months,  and  before  the  loss  is  payable.  To  such  a  suit,  the 
answer  that  the  money  was  not  due  when  it  was  conunenced, 
would  be  perfect. 

.  The  preliminary  proofs  were  served  November  30,  1858.  Ob- 
jections thereto,  by  the  defendants,  were  served  January  8,  1859. 
It  was  not  stated,  among  such  objections,  that  the  preliminary 
proofs  had  not  been  served  in  due  time. 

Amended  proofs  were  served  on  the  defendants,  February  12, 
1859,  and  they  served  further  objections  thereto  on  the  18th  ol 
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February,  1859.  Up  to  this  time,  the  preliminary  proofs  had 
not  been  adjusted  by  the  parties.  This  suit  was  commenced 
within  sixty  days  from  tiiis  time,  viz.  April  16,  1859. 

It  would  seem  to  be  a  fair  view  of  the  eleventh  condition  of 
the  policy,  and  of  the  acts  of  the  parties  under  it,  that  the  plain- 
tiffs had  the  right,  in  good  faith,  to  examine  these  last  objections, 
and  if  further  amendments  were  required  to  make  and  serve 
them.  If  the  plaintiffs,  after  this,  had  served  further  proofs, 
which  were  satisfactory  to  the  company,  the  right  of  action 
would  not  have  accrued  until  after  sixty  days  from  such  service ; 
and  this  case,  in  this  respect,  is  substantially  like  Ames  v.  The 
New  York  Union  Ins.  Oo.  4  Kern.  253,  ante. 

In  that  case  it  was  provided  that  the  loss  was  to  be  paid 
within  ninety  days  after  due  proofs  of  loss,  amended  and  com- 
pleted, should  have  been  filed  in  the  office  of  the  company,  in 
compliance  with  the  terms  and  conditions  of  tiie  insurance ; "  lb. 
254;  and  the  policy  required  a  suit  to  be  brought  within  six 
months  after  the  loss.  lb.  255.  The  building  was  destroyed 
July  5,  and  proofs  were  served  on  the  14th  of  that  month.  On 
the  7th  of  October,  objections  were  made  to  the  proofs,  and  on 
the  14th  of  that  month  an  affidavit  was  served  to  meet  the  ob- 
jection. The  action  was  commenced  on  the  18th  of  January, 
1854.  lb.  256.  The  company  was  applied  to  for  payment  Janu- 
ary 2, 1854 ;  it  was  then  stated  that  it  would  not  be  due  until 
the  14th,  and  the  person  applying  was  directed  to  tell  the  plain- 
tiff it  would  be  paid  when  it  was  due.   lb.  258,  259. 

In  that  case  payment  was  applied  for  within  six  months  after 
the  loss,  and  within  ninety  days  after  the  adjustment  of  proofs. 
The  answer  made  to  that  application  was  held  to  be  a  waiver  of 
a  right  to  insist  on  a  suit  being  brought  before  the  day  on  which 
the  company's  officers  stated  the  loss  would  be  payable,  viz.  Janu- 
ary 14th,  which  was  nine  days  after  the  six  months  expired,  and 
the  ninety-first  day  succeeding  that  on  which  the  proofs  were  ad- 
justed. 

In  this  case  tiiere  was  no  demand  of  payment  proved  to  have 
been  made.  The  complaint  states  that  the  company  refused  to 
pay  the  loss,  which  the  answer  does  not  deny ;  but  the  complaint 
does  not  state  when  the  refusal  was  made.  But  if  the  proofs  are 
uot  to  be  deemed  to  have  been  adjusted  by  the  parties  until 
ftfter  the  objections  served  by  the  defendants  on  the  18th  of  Feb* 
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ruary,  and  a  reasonable  time  to  examine  them,  or  eyen  if  they 
are  to  be  deemed  to  have  been  adjusted  on  the  12th  of  Febniarj, 
1859,  although  further  objections  were  served  on  the  18th,  for 
the  reasons  that  the  further  proofs  served  February  12,  1859, 
should  have  been  accepted  as  sufficient,  and  are  not  now  objected 
to  as  insufficient,  then  the  loss  would  not  be  payable  until  April 
12th,  which  was  more  than  six  months  after  the  fire.  From  tbe 
12th  of  February  there  were  but  uxteen  days  in  that  mcmth, 
and  thirty-one  in  March  and  thirteen  in  April  would  be  required 
to  make  the  sixty  days. 

The  principle  of  Ames  r.  The  N.  T.  Union  Ins.  Co.^  suproj 
covers  this  point  in  the  case,  and  the  reasoning  of  the  court,  io 
its  opinion,  discusses  this  precise  state  of  facts,  and  declares  ibat 
the  objection  now  under  consideration  is  untenable.  It  now  re- 
mains to  consider  the  question  arising  on  exceptions  to  ih/e  admis* 
sion  and  rejection  of  evidence,  to  refusals  to  charge  as  requested, 
and  to  the  charge  made. 

The  policy,  in  the  body  ot  it,  contains  these  provisions,  viz. : — 
*^  And  it  is  agreed  and  declared  to  be  the  true  intent  and 
meaning  of  the  parties  hereto  that  in  case  the  above  mentioned 
premises  shall,  at  any  time  after  the  making,  and  during  the  time 
this  policy  would  otherwise  continue  in  foroe,  be  appropriated, 
applied,  or  used  to  or  for  Hys  purpose  of  carrying  on  or  exards- 
ing  therein  any  trade,  business,  or  vocation  denominated  hazard' 
ous  or  extra  hazardous^  or  specified  in  the  memorandum  of  special 
rateSj  in  the  terms  and  conditions  annexed  to  this  policy,  or  for 
the  purpose  either  of  storing,  depositing^  or  keeping  therein  any  of 
the  articles,  goods,  or  merchandise,  in  the  same  terms  and  condi- 
tions denominated  hazardous  or  extra  hazardous,  or  included  in 
tiie  memorandum  of  special  rates,  except  as  herein  specially  pro- 
vided for,  or  hereinafter  agreed  to  by  this  corporation  in  writing, 
to  be  added  to  or  indorsed  upon  tikis  policy,  then  and  from  thence- 
forth, so  long  as  the  same  shall  be  so  appropriated^  applied^  or 
%Lsed^  these  presents  shall  cease,  and  be  of  no  foroe  or  effect" 
•  ,  .  .  And  that  this  policy  is  made  and  accepted  in  reference 
to  the  terms  and  conditions  hereto  annexed,  which  are  to  be  used 
and  resorted  to  in  order  to  explain  the  rights  and  obligations  of 
the  parties  hereto,  in  all  oases  not  herein  otherwise  speeiallj/  pro- 
vided  for''* 

The  conditions  annexed  to  the  policy  declare  that  "  if,  after 
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insurance  efiEected,  either  by  original  policy  or  by  the  renewal 
thereof,  the  risk  shall  be  increased  within  the  control  of  the  as- 
sured ;  or  if  such  building  or  premises  shall  be  occupied  in  any 
way  so  as  to  render  the  risk  more  hazardous  than  at  the  time  of 
insuring,  such  insurance  shall  be  void  and  of  none  efiEect." 

Hie  following  trades  and  occupations,  goods,  wares,  and  mer- 
chandise (as  the  policy  declares),  are  deemed  hazardouB,  yiz. : 

spirituous  liquors,  cigars." 

The  memorandum  of  special  hazards  "  enumerates  haker%^ 
Bteam-engine%  in  use^  theatres  and  other  places  of  public  exhibition^ 
all  trades  and  occupations  requiring  fire  heat  not  before  enu- 
merated.^^ 

It  was  proved  that  the  building  was  erected  for  the  purpose  of 
exhibiting  the  industry  of  all  nations,  and  was  opened  about  the 
first  of  July,  1853.  The  opening  of  it,  as  is  well  known,  was  a 
matter  of  public  notoriety,  and  was  attended  with  much  cere- 
mony. The  American  Institute  held  its  annual  fair  in  this  build- 
ing in  1855,  1856,  1867,  and  1858  ;  and  in  each  year  was  largely 
attended.  All  that  it  had  in  the  building  was  ^  on  exhibition, 
with  the  exception  of  the  blacksmith's  fire,  for  repairing  the 
building ; "  and  the  forge  for  blackamithing  in  making  repairs 
was  "  a  portable  forge." 

The  plaintiffs,  after  they  took  possession  of  the  building,  by  a 
lease  dated  June  25,  1858,  leased  the  premises  to  the  American 
Institute  for  one  year  from  the  1st  of  June,  1858.  After  the 
American  Institute  took  possession,  they  introduced  into  the 
premises  two  portable  engines  and  one  horizontal  pressure  en- 
gine of  about  fifty  horse  power,"  but  "  no  new  boiler."  No  new 
shafting  was  put  in  that  year.  The  portable  engines  were  used 
for  bread  mixing  and  baking."  The  American  Institute  leased 
the  restaurant  to  John  R.  Treadwell,  who  had  conducted  it  for 
several  years,  and  who  immediately  commenced  fitting  up  his 
moms  for  the  same  purposes  and  uses  for  which  he  had  occupied 
it  in  the  preceding  years.  JHe  kept  a  general  assortment  of  liq- 
uors and  cigars,  and  had  a  kitchen,  where  he  cooked  all  kinds  of 
victuals,  and  baked  biscuit  and  rolls;  substituting  an  oven  for 
another  he  had  the  previous  year,  which  did  not  bake  fast  enough. 
The  restaurant  had  no  entrance  independent  of  that  for  visitors 
to  the  fair,  and  their  custom  was  that  relied  upon.  The  res- 
^^ftunmt  was  opened  with  the  fair,  and  closed  when  that  was 
ended. 
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The  fair  of  the  American  Institute  usually  opened  about  the 
middle  of  September,  and  closed  about  the  first  of  November. 
It  did  not  keep  the  building  open  as  a  place  of  exhibition  after 
the  fair  was  closed.  This  was  so  in  1856  and  1857.  In  1858 
the  Institute  had  on  its  catalogue  of  articles  for  exhibition,  a 
little  rising  of  4,000  in  number,  about  the  same  in  1857,  and  the 
number  varied  but  a  few  hundred  in  1856. 

But  the  building  was  kept  open  daily  from  the  close  of  the  &ir, 
from  about  eight  A.  M.  until  sunset,  and  this  use  was  continued 
from  the  close  of  the  fair  in  1857.  During  this  period  "  there 
were  three  or  four  steam-engines  in  the  building  to  be  tested,  and 
they  fired  up  several  times." 

There  can  be  no  controversy  that  all  the  articles,  machinery, 
&c,  which  were  in  the  building,  and  all  the  use  made  of  fire 
heat  or  steam,  were  as  parts  of  the  exhibition,"  except  the 
portable  blacksmith's  forge    for  repiuring  the  building." 

When  underwriters  insure  property  stated  to  be  used  in  a  des- 
ignated business,  they  are  deemed  to  be  acquainted  with  the 
business  and  with  the  materials  ordinarily  and  necessarily  used 
by  the  trade  in  prosecuting  it.  In  issuing  the  policy,  they  must 
be  deemed  to  have  intended  to  have  included  all  such  materiab 
m  the  risk."  Harper  v.  The  Albany  Mat.  Ins.  Co.  17  N.  T.  R. 
197,  198,  ante. 

In  the  present  case,  the  defendants  insured  a  building,  wfaidi, 
and  the  use  to  which  it  was  devoted,  were  matters  of  public  noto- 
riety, and  excited  great  public  interest  and  attention.  It  was 
the  only  thing  of  the  kind  on  this  continent,  and  was  located  in 
the  same  city  with  the  defendants.  They  insured  the  building, 
its  furniture,  and  fixtures,  describing  the  building  as  the  one  lately 
owned  by  "  The  Association  for  the  Exhibition  of  the  Industry 
of  all  Nations,"  and  also  insured  other  property  then  in  said 
building  as  belonging  to  exhibitors.^^  The  building  had  been 
used  as  a  place  of  exhibition  since  July,  1853.  The  American 
Institute  had  r^ularly  held  its  annual  fair  in  this  building,  in 
each  of  the  years  1855, 1856,  and  1857,  and  in  1858,  when  tiie 
fire  occurred,  was  also  holding  its  annual  fair  for  that  year.  The 
building  had  not  ever  been  used  for  any  purpose  except  for  sudi 
exhibitions. 

The  defendants  must,  therefore,  be  deemed  to  have  been  ao- 
quainted,  when  they  issued  the  policy,  with  the  business  or  use 
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to  which  it  was  appropriated,  and  with  the  nature  of  the  objects 
exhibited,  and  the  means  employed  to  exhibit  the  yarious  articles 
shown  at  the  fair,  and  to  have  intended  to  include  such  business 
and  use,  and  the  employment  of  all  such  usual  means  in  the  risk. 
harper  v.  77ie  Albany  Mat.  Ins.  Co.^  mpra ;  Delmguemare  v. 
The  Tradesman's  Ins.  Co.  2  Hall,  689,  620,^  approved  in  17 
N.  Y.  R.  197. 

The  judge  charged  that  the  defendants  insured  the  building 

to  be  used  and  applied  for  purposes  that  may  have  been  hazard- 
ous and  extra  hazardous  within  the  meaning  of  the  conditions 
annexed  to  the  policy,  to  the  extent  to  which  it  had- been  pre- 
viously applied  for  the  same  purpose."  That  this  policy  was 
an  insurance  on  this  palace  as  a  place  of  exhibition  to  be  em- 
ployed and  used  as  previously  used.'' 

The  accuracy  of  these  propositions  is  supported  by  the  two 
cases  last  cited,  and  by  Lounsbury  v.  Protection  Ins.  Co.  8  Conn. 
469  ;  2  Qrant  v.  Howard  Ins.  Co.  6  Hill,  10.« 

These  views  answer  the  eleventh  request  to  charge,  and  also 
the  twelfth,  in  so  far  as  it  involves  a  use  like  that  previously  made 
of  the  building. 

With  respect  to  the  fifth  and  sixth  requests  to  charge,  it  is 
important  to  notice  that  there  was  no  evidence  that  any  trade, 
business,  or  vocation "  was  carried  on  in  the  building,  otherwise 
than  as  part  of  the  exhibition  of  the  articles  placed  there  to  be 
exhibited;  nor  was  there  any  evidence  that  the  building  was 
used  "  for  the  purpose  of  storing  or  keeping  therein  "  any  article 
which,  in  the  conditions  of  the  policy,  was  denominated  hazardous 
or  extra  hazardous,  or  which  was  included  in  the  memorandum  of 
special  rates.  All  the  articles  there  were  articles  to  be  exhibited, 
or  to  be  used  as  means  and  instruments  of  exhibiting  the  products 
on  exhibition. 

There  was  no  storing  or  keeping  of  any  article  which  was 
there,  within  the  meaning  of  those  words  in  policies  of  insurance, 
as  expounded  by  judicial  decisions.  Synds  v.  The  Scheviectady 
County  Mut.  Ins.  Co.  1  Kern.  654.* 

The  charge  of  the  judge  in  respect  to  the  matter  of  these  two 
requests  was  correct,  and  his  statement,  that  there  does  not 
appear  to  have  been  any  storing  of  such  articles  which  was  not 

1  AnUf  Tol.  1,  p.  S89.  *  Afde,  yoI.  2,  p.  266. 

<  lb.  p.  369.  «  AnU,  voL  3,  p.  773. 
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essentially  connected  with  the  exhibition  itself/'  was  in  strict 
accordance  with  the  testimony. 

The  seventh  request  was,  tiiat  if  the  jury  believed  ihnt  after 
the  insurance  was  effected  the  risk  was  increased  by  any  means 
whatever  within  tiie  control  of  the  plaintiffs,  then  the  insurance 
was  void,  and  the  plaintiff  cannot  recover." 

The  eighth  was,  that  if  the  building  was  so  occupied  so  as 
to  render  the  risk  more  hazardous  at  the  time  of  the  fire,  the  in- 
surance was  void,  and  the  plaintiffs  cannot  recover." 

The  judge  charged  that  the  building  was  a  place  of  exhibitioii, 
and  that  it  might  be  subsequently  applied  to  ihe  purposes  to 
whidi  it  had  been  previously  applied.  ^^If,  subsequent  to  that 
(that  is,  subsequ^t  to  the  time  the  American  Institute  took  pos- 
session), there  is  found  anything  in  the  evidence  to  make  it  ap- 
pear that  tiie  purposes  of  the  application  of  tiiis  building  were 
more  hazardous  than  liiose  so  stipulated  for  in  the  policy,  then 
the  policy  should  be  suspended  during  such  applicati<m ;  bat  if 
the  plaintiffs  only  continued  tiie  same  kind  of  employment  as 
before,  then  the  insurers  are  responsible." 

To  these  instructions  the  defendants  duly  excepted." 

Tlie  exception  to  this  part  of  the  diarge  covers  ike  matter  of 
two  sentences,  and  each  and  all  of  the  propositions  embraced 
therein.  The  first  sentence  is  in  these  words,  vis.:  shall, 
therefore,  instruct  you  that  it  was  a  place  of  exhibition,  and  you 
are  to  take  the  purposes  to  which  it  was  previously  applied  as 
the  purposes  for  whidi  it  was  to  be  applied  afterwards."  This 
proposition  is  sound,  if  the  views  already  expressed  are  correct. 
The  exception  being  to  this,  as  well  as  to  two  other  distinct  im>p- 
ositions,  it  is  not  well  taken,  and  it  is  not  necessary  to  consider 
the  other  two  propositi<His,  with  a  view  to  determine  whether 
both  or  either  of  them  is  erroneous.    1  Seld.  422  ;  3  lb.  266. 

The  part  of  the  charge  ,  next  following  which  is  excepted  to^ 
and  which  relates  to  the  same  subject  matter,  contains  six  sep- 
arate sentences,  and  as  many  distinct  propositions.  The  observa- 
tions in  respect  to  the  considerations  last  con^dered  are  applicable 
to  this. 

To  make  it  erroneous  not  to  have  instructed  the  jury  that  the 
policy  was  void,  in  either  oi  the  two  e^nts  described,  in  the  sev- 
enth and  eighth  requests  to  charge,  and  make  it  erroneous  to 
merely  charge,  in  answer  to  such  requests,  that  the  policy  would 
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be  suspended  during  tiie  continuance  of  such  increased  risk  and 
DQiore  hazardous  occupation,  the  requests  should  hare  been  aecom« 
panied  with  a  qualification. 

The  body  of  the  policy,  in  express  terms,  provides  that  an  in- 
creased risk  or  more  hazardous  occupation,  if  it  arises  from  ap* 
propriating,  applying,  or  using  the  premises  to  or  for  the  pur- 
pose of  carrying  on  or  exercising  therein  any  trade,  business,  or 
vocation  denominated  hazardous  or  extra  hazardous,  or  specified 
in  the  memorandum  of  special  rates,"  &c.,  ^  or  for  the  purpose 
either  of  storing,  depositing,  or  keeping  therein  any  of  the  arti* 
cies,  goods,  or  merchandise,"  so  denominated  or  specified,  shall 
only  suspend  the  operation  of  the  policy  during  such  appropria- 
tion, application,  or  use. 

The  increase  of  risk  or  more  hazardous  occupation  which 
makes  the  policy  void  must  arise  from  causes  other  than  those 
which  the  body  of  the  policy  declares  shall  suspend  its  operation, 
and  from  those  only ;  for  the  latter  class  of  contingencies  is  pi?o- 
vided  for  in  the  body  of  the  policy,  and  by  the  terms  of  that,  the 
conditions  annexed  to  the  policy  are  to  be  used  and  resorted 
to  in  order  to  explain  the  rights  and  obligations  of  the  parties 
hereto,  in  all  cases  not  herein  otherwise  specially  provided  forJ** 

The  ipatters  referred  to  in  the  seventh  and  eighth  requests  to 
charge,  as  being  sufficient  to  render  the  policy  void,  are  described 
in  the  conditions  annexed  to  the  policy,  and  must,  therefore,  be 
something  other  than  those  matters  which  the  body  of  the  policy 
declares  shall  have  suspended  its  operation  and  only  that. 

The  seventh  request,  to  be  strictly  accurate,  should  have  been, 
^*  That  if  the  jury  believe  that,  after  the  insurance  was  effected, 
the  risk  was  increased  by  any  means  whatever  within  the  control 
of  the  plsdntiCb  (other  than  those  fairly  involved  in  a  use  of  the 
palace  as  a  place  of  exhibition,  as  it  had  been  previously  used 
and  employed),  then  the  insurance  was  void,  and  the  plaintiffp 
cannot  recover." 

It  may  be  quite  clear  that,  subsequent  to  issuing  the  policy, 
the  risk  was  increased  by  introducing  articles  belonging  to  the 
American  Institute  and  exhibiting  them.  It  may  be  also  clear 
that  the  use  was  substantially  the  same  in  all  particulars,  as  in 
every  previous  year,  from  the  time  the  building  was  erected. 
Such  facts  would  not  entitle  the  defendants  to  a  charge,  in  the 
broad  terms  of  eitlier  the  seventh  or  eighth  requests. 
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So,  also,  the  risk  may  have  been  increased  and  the  occapation 
have  been  such  as  to  render  the  risk  more  hazardous  than  it  was 
on  the  day  the  policy  was  issued,  but  if  this  increased  risk  was 
caused  by  using  the  premises  for  a  business  within  ihe  contem- 
plation of  the  parties  and  covered  by  the  policy,  it  was  right  to 
refuse  to  charge  as  requested. 

So,  too,  if  the  increased  risk  arose  from  any  of  the  causes  whidi, 
by  the  policy  itself,  were  only  to  suspend  its  operations  while  sack 
causes  continued,  it  was  right  to  refuse  to  charge  as  requested. 
These  requests,  therefore,  are  too  broad,  and  should  have  been 
presented  in  a  modified  form,  to  have  made  them  strictiy  ae- 
curate. 

But  I  think  it  quite  clear,  from  the  points  of  the  appellaots 
(the  appeal  having  been  submitted  on  printed  points,  and  im^ 
argued  orally),  that  no  such  distinction  was  in  the  mind  or  intent 
of  the  counsel,  in  presenting  his  seventh  and  eighth  requests,  as 
that  some  of  the  acts  of  which  he  complained,  and  to  which  he 
called  the  attention  of  the  court,  would  make  the  policy  vdd, 
while  others  might  possibly  only  suspend  its  operation. 

The  burden  of  his  points  is,  Uiat  this  policy  was  not  an  insur- 
ance on  this  palace  as  a  place  of  exhibition,  and  that  its  genml 
use  as  such,  and  various  specified  acts  which  were  done  in  and  as 
parts  of  such  use,  constituted  a  bar  to  the  plainti&'  right  to 
recover. 

There  is  no  statement  in  the  printed  points,  which  refers  in 
terms  to  the  seventh  or  eighth  request  to  charge.  It  cannot, 
therefore,  be  now  said  that  the  defendants  make  a  point  that  they 
were  not  charged  in  the  form  of  the  requests  themselves;  and 
this  omission  to  refer  to  them  renders  it  quite  evident  that  the 
defendants  were  not  understood  at  the  trial,  and  did  not  then  in- 
tend to  have  it  understood  by  the  court,  that  those  requests,  in 
stating  the  matters  which,  if  found  by  the  jury,  they  insisted 
would  make  the  policy  void,  referred  to  an  increase  of  risk  from 
causes  other  than  those  which,  the  policy  itself  declares,  would 
suspend  its  operation. 

This  will  be  made  quite  evident  by  a  brief  analysis  of  the  ap- 
pellants' points. 

In  their  specification  of  the  facts  claimed  to  have  been  proved, 
and  which  are  relied  upon  as  suiBBcient  to  defeat  a  recovery,  they 
state  that  "  It  was  also  proved  that  the  American  Institute,  for 
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the  purposes  of  its  exhibition,  had  introduced  into  the  insured 
premises  many  articles,  and  exercised  therein  several  kinds  of 
business,  which,  in  the  conditions  annexed  to  the  policy,  were 
denominated  hazardous,  extra  hazardous,  and  special  hazards,  . 
such  as  glass-blowing,  baking,  restaurants  for  sale  of  liquors  and 
cigars,  with  kitchens  for  cooking,  acids,  forge  for  repairing,  burn- 
ing fluid,  gas  manufacturing,  steam-engines,  a  panorama,  &c.,  &c. ; 
all  of  which  articles  were  not  in  the  building  when  the  policy  was 
executed,  but  were  in  it  when  the  fire  occurred,  and  had  been  for 
about  a  month.'' 

The  first  point  is,  that  the  court  erred  in  admitting  evidence 
....  to  show  the  manner  in  which  the  building  had  been  used 
previous  to  issuing  the  policy."  And  the  second  is,  that  the 
court  erred  in  admitting  the  opinion  of  an  incompetent  witness  to 
prove  ....  that  the  building  could  not  be  taken  down." 

The  other  eight  points  (exclusive  of  the  argument  in  support 
of  them)  are  as  follows,  viz. :  — 

III.  The  court  erred  in  charging  the  jury  that  the  legal  in- 
terpretation of  this  policy  was,  *  that  this  was  an  insuring  of  this 
building  to  be  used  and  applied  for  purposes  that  may  have  been 
hazardous  or  extra  hazardous  within  the  meaning  of  the  condi- 
tions annexed,  to  the  extent  which  it  had  been  previously  applied 
for  the  same  purpose.'    *  Fol.  293.' 

"  IV.  The  court  erred  in  charging  the  jury  that  *  this  policy 
was  an  insurance  upon  this  palace  as  a  place  of  exhibition  to  be 
employed  and  used  as  previously  used.'    *  Fol.  296.' 

"  V.  The  court  erred  in  instructing  the  jury  that  *  substantially 
it  was  continued  as  a  place  of  exhibition  at  the  time  this  policy 
of  insurance  was  made  upon  the  building,  because  the  period  be- 
tween the  time  that  the  previous  society  had  ceased  to  run  the 
machinery  and  its  occupation  by  the  American  Fair  in  1857,  and 
the  period  between  when  it  was  taken  possession  of  by  the  plain- 
tiffs, was  not  sufficient  to  destroy  its  character  as  a  place  of  exhi- 
bition.' 

We  submit  that  it  cannot  be  said  fairly  that  this  was  a  place 
of  exhibition  at  the  time  this  policy  was  made. 

"  VI.  The  court  erred  in  not  charging  the  jury  as  requested  at 
fol.  277,  being  the  fifth  request ;  and  also  in  charing  *  that  there 
did  not  appear  to  have  been  any  trade,  business,  or  occupation 
<*rried  on  there  at  any  time.' 
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VII.  The  court  erred  in  not  charging  the  jury  as  requested 
at  fol.  278,  being  the  sixth  request ;  and  also  in  charging  that 
there  did  not  appear  to  have  been  any  storing  of  hazardous  arti- 
•  cles  therein  which  was  not  essentially  connected  with  the  exhibi- 
tion itself.    Fol.  302. 

"  VIII.  The  court  erred  in  not  charging  the  jury  as  requested 
at  f ols.  282  and  283,  being  the  twelfth  request ;  and  in  diaigtng 
the  jury  as  set  forth  at  fol.  300. 

"  IX.  The  court  erred  in  not  granting  the  motion  to  dismiss 
the  complaint  upon  the  second  ground  as  stated  at  fol.  176,  being 
the  thirteenth  request,  and  also  in  charging  the  jury  as  stated  at 
fols.  302  and  303. 

X.  The  court  erred  in  charging  the  jury  that  the  plainti& 
were  entitled  to  recover  as  stated  at  fol.  305." 

These  points  are  prepared  under  a  rule  of  court  which  requires 
the  appellant  to  furnish  to  each  of  the  judges  ....  a  printed 
copy  of  the  points  on  which  he  intends  to  rely."  S.  C.  Rules, 
No.  43, 

These  points  do  not  bring  the  fact  of  the  making  of  the  seventh 
or  eighth  requests  to  charge  to  the  attention  of  the  court,  nor  do 
they  allude  to  any  exception  taken  for  refusing  to  charge  either 
of  them,  which  is  a  virtual  waiver  of  the  last  named  exception. 

The  points,  on  the  other  hand,  discuss  the  exceptions  to  the 
portion  of  the  charge  which  covers  the  matter  of  these  requests, 
and  thus  the  appellants  signify  to  the  court,  that  they  rely  cm  the 
supposed  errors  which  such  exceptions  were  designed  to  reach. 

The  appellants,  therefore,  are  not  entitled,  on  any  principle,  to 
a  new  trial  by  reason  of  the  refusal  of  the  court  to  charge  in  the 
terms  of  the  seventh  or  eighth  request. 

There  can  be  no  pretence  that  anything  new  was  introduced, 
not  introduced  in  previous  exhibitions,  beyond,  possibly,  a  slight 
increase  of  the  number  of  articles  entered  for  exhibition,  except 
the  portable  forge  for  making  repairs,  the  two  portable  engines, 
the  horizontal  engine,  and  the  altering  of  the  oven  in  the  res- 
taurant. 

That  the  introduction  of  the  portable  forge  for  repairs  did  not 
vitiate  the  policy  is,  I  think,  well  settled.  Lounsbury  v.  Pro- 
tection Ins.  Co.y  $upra;  Delonguemare  v.  Tradesman's  Iks.  Co.y 
supra;  Dohson  v.  Sothely^  1  Mood.  &  Mai.  90;  ^  Shaw  v.  Robberds^ 

1  Ante,  vol  1,  p.  199. 
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6  Ad.  &  EL  75  ;^  O'Neil  v.  The  Buffalo  Fire  Ins.  Oo.  3  Comst. 
122.2 

The  alteration  of  the  oven,  without  proof  that  its  use  in  its 
altered  condition  would  increase  the  risk,  is  not  material.  Bar- 
rett V.  Jermy^  3  Ex.  R.  535.*  No  evidence  of  that  character  was 
attempted  to  be  given. 

The  two  portable  engines  exhibited  (in  their  use)  bread  mixing 
and  bread  faking,  as  a  part  of  the  exhibition.  What  was  done 
with  the  horizontal  engine  does  not  very  clearly  appear ;  but  it 
does  appear  that  it  was  supplied  with  steam  from  the  main 
boiler ;  no  new  boiler  was  introduced  for  it." 

There  is  nothing  in  the  proofs  in  regard  to  either  of  these  four 
matters,  or  all  of  them  combined,  or  their  use,  which  would  jus- 
tify a  verdict  for  the  defendants. 

It  would  seem  to  follow,  if  the  views  already  stated  are  correct, 
that,  in  any  fair  view  of  the  evidence,  the  plaintiffs  were  entitled 
to  a  verdict. 

The  building  was  insured  to  be  used  for  the  purposes  for  which 
it  had  always  been  used,  and  as  previously  used ;  and  it  has  not 
been  used  otherwise,  or  for  any  other  purpose. 

The  only  new  things  introduced  were  either  for  repairing  the 
building,  or  for  exhibiting  the  articles  entered  for  exhibition. 

We  think  there  is  nothing  in  the  ninth  request  requiring  any 
comment. 

The  plaintiffs  were  insured,  for  account  of  whom  it  may  con- 
cern." The  obvious  reason  is  that,  among  other  things,  property 
belonging  to  exhibitors,  whose  names  were  unknown,  was  also 
insured.  Possibly,  also,  for  the  reason  that  the  receiver,  as  well 
as  the  plaintiffs,  claimed  property  in  the  building.  But  that  the 
plaintiffs  claimed  ownership,  and  at  the  time  intended  the  policy 
should  protect  their  interest,  there  cannot  be  any  doubt. 

On  such  a  state  of  facts  the  policy  covers  their  interest.  1  Phil- 
lips, §§  383,  389.    The  judgment  should  be  affirmed. 

ROBEBTSON,  J.  The  learned  chief  justice  has  so  fully  and  ably 
discussed  and  disposed  of  all  the  points  urged  before  the  court  in 
this  case,  that  nothing  further  is  needed  to  justify  his  conclusions. 
I  only  propose  to  add  a  few  considerations  in  reference  to  the 
eighth  and  ninth  requests  to  charge,  on  behalf  of  the  defendants. 
Of  course  that  part  of  the  charge  which  refers  to  a  suspension  of 

1  AnU,  YoL  1,  p.  621.  >  An/e,  vol.  3,  p.  108.  •  lb.  p.  6. 

vou  IV.  44 
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the  policy,  while  the  building  was  applied  to  purposes  more  haz- 
ardous than  those  stipulated  for  in  it,  was  not  entirely  responsiye 
to  the  propositions  in  both  those  requests.  They  involved,  sub- 
stantially, these  propositions,  that  the  insurance  was  void  if  the 
risk  was  increased  by  any  means  within  the  plaintiffs'  control,  or 
if  the  building  was  occupied  so  as  to  render  the  risk  more  hazard- 
ous at  the  time  of  the  fire.  In  reference  to  the  last  of  those  re- 
quests, perhaps  it  was  immaterial,  because  not  injurious  to  the 
defendants,  whether  the  court  charged  that  the  occupation  of  the 
building  at  the  time  of  the  fire  avoided  the  policy,  or  that  the 
application  of  it  to  extra  hazardous  purposes  suspended  the  policy 
during  such  application,  the  substantial  part  of  both  being  that 
the  policy  was  not  obligatory,  if  at  the  time  of  the  fire  the  hazard 
of  the  employment  of  the  building  had  been  increased.  But  I 
apprehend  there  are  two  sufficient  justifications  for  refusing  both 
requests,  which  are:  1st.  Their  generality, — being  without  any 
qualification  as  to  the  nature  of  the  risk ;  and  2d.  The  absence  of 
any  evidence  to  prove  any  increase  of  risk  beyond  that  stipu- 
lated in  the  written  part  of  the  policy  to  be  assumed  by  the 
defendants. 

One  of  the  printed  conditions  attached  to  the  policy  provides 
that  "  if  the  risk  be  increased  within  the  control  of  the  assured, 
or  the  building  be  occupied  to  render  the  risk  more  hazardous 
than  at  the  time  of  insuring,"  the  insurance  shall  be  void.  This 
is  immediately  followed  by  another,  thaft  "  if  the  risk  be  increased 
by  the  erection  of  buildings,  or  the  use  or  occupation  of  neighbor- 
ing premises,  or  otherwise^  ....  it  shall  be  optional  with  the  com- 
pany  to  terminate  the  insurance  after  notice,"  Whether  the  effect 
of  the  word  "  othertoiae  "  in  that  latter  clause  changes  the  effect 
of  the  word  "  void  "  into  voidability  upon  notice,  is  not  material 
The  clauses  taken  together  show  that  what  is  meant  by  the  word 
"  n«A,"  is  danger  by  the  perils  insured  against.  The  body  of  the 
policy  provides  for  a  suspension  of  its  activity  in  two  different 
contingencies.  Ist.  During  the  application  of  the  premises  in- 
sured to  carrying  on  any  business  denominated  hazardous  or  extra 
hazardous,  or  specified  in  the  memorandum  of  special  rates,  in 
the  conditions  annexed  thereto.  2d.  During  the  storage  therein 
of  any  articles  denominated  in  such  conditions  hazardous  or  extra 
hazardous,  or  included  in  the  memorandum  of  special  rates,  except 
as  therein  specially  provided  for.  It  also  contains  another  clause, 
that  the  conditions  thereto  annexed  are  *^  to  be  resorted  to  in  order 
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to  explain  the  rights  and  obliffotions  of  the  parties  thereto,  in  all 
cases  not  therein  otherwise  specially  provided  for. It  appears  to 
me,  therefore,  yery  plain,  that  on  the  face  of  the  contract,  the  con- 
ditions annexed  are  not  to  define  the  rights  and  obligations  of  the  . 
parties,  under  any  contingency  provided  for  in  the  body  of  the 
.policy.  In  other  words,  that  the  instrument  of  insurance  is  not 
to  become  void  by  any  increase  of  risk  under  the  control  of  the 
assured,  or  the  occupation  of  the  building,  so  as  to  render  the  risk 
more  hazardous,  provided  the  same  arise  from  the  application  of 
the  building  to  any  of  the  hazardous,  extra  hazardous,  or  special 
occupations  mentioned  in  the  memorandum  annexed,  or  the  stor- 
ing therein  of  any  of  the  articles  designated  as  hazardous,  extra 
hazardous,  or  special,  therein,  but  that  in  such  case  the  operation 
of  the  policy  is  to  be  thereby  suspended  while  such  increase  of 
risk  continues,  in  consequence  of  such  application  or  storage. 
Among  the  articles  designated  as  specially  hazardous  are  steam- 
engines  in  use^"*  and  every  article  deposited  on  these  premises 
is  to  be  found  in  the  list  of  articles  annexed  to  the  policy.  It  is 
very  evident  that  the  conditions  were  intended  to  be  the  last  re- 
sort to  cover  by  general  phrases  all  increase  of  danger  not  pro- 
vided for  in  the  policy,  and  only  such. 

To  have  made  these  requests  in  proper  form,  they  should  have 
been  that  the  policy  was  void  in  case  the  risk  was  increased  by 
any  means  under  the  plaintiffs'  control,  or  by  any  occupation  of 
the  building  for  uses  or  by  articles  not  included  in  those  denom- 
inated hazardous,  extra  hazardous,  or  specified  in  the  memoran- 
dum of  special  rates  annexed ;  but  in  case  such  increase  arose 
from  those  articles  or  occupations  the  operation  of  the  policy 
was  only  suspended. 

But  there  is  another  qualification  equally  material  which  should 
have  been  added  to  such  requests.  The  written  controls  the 
printed  part  of  the  policy,  and  the  body  of  the  contract  excepts 
from  the  operation  of  the  annexed  conditions  anything  therein 
specially  provided  for.  It  was  held,  on  the  trial,  that  the  de- 
scription of  the  premises  in  the  written  part  of  the  policy  ratified 
their  appropriation  to  the  use  to  which  they  had  been  theretofore 
applied,  and  which  was  included  in  such  description.  In  that 
view  I  feel  gratified  in  being  substantially  sustained  by  the 
learned  chief  justice.  If  that  be  so,  no  mere  positive  increase 
of  risk  would  be  sufficient  to  avoid  the  policy,  unless  it  arose 
from  something  else  than  the  appropriation  of  the  building  to 
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uses  similar  to  that  to  which  it  had  been  previously  appropriated. 
Possibly  the  introduction  of  new  steam-engines,  and  working 
them,  or  a  bar  and  its  fixtures,  might  have  increased  i^e  risk, 
from  what  it  was  at  the  time  of  the  insurance ;  but  if  they  were 
the  proper  appendages  of  a  plan  of  exhibition  of  the  medianical, 
industrial,  and  fine  arts  and  their  products,  they  were  no  increase 
of  the  perils  stipulated  to  be  assumed.  The  requests,  in  the  ab- 
solute form  in  which  they  were  put,  were  properly  disregarded. 
And  this  was  one  of  the  grounds  upon  which  such  requests  were 
refused,  and  properly,  as  I  still  think. 

The  instruction,  as  to  a  suspension  of  the  policy,  was  joined 
with  two  others,  and  an  exception  taken  to  the  whole,  jointly. 
The  first  was,  that  the  purposes  to  which  the  premiyes  had  been 
applied  were  to  be  the  purposes  to  which  it  might  be  applied ; 
then  followed  the  direction  that  if  the  purposes  of  their  applicsr 
tion  were  more  hazardous  than  those  so  stipulated  for,  the  policy 
should  be  suspended,  but  if  the  plaintifEs  continued  only  the  same 
kind  of  employment  as  before,  the  defendants  were  liable.  The 
first  and  last  were  clearly  right  upon  the  principles  already  laid 
down,  and  the  general  exception  to  the  three  was  therefore  un- 
tenable. It  will  be  found  that  this  instruction  was  intended  to 
apply  to  the  clause  in  the  body  of  the  contract,  referring  to  the 
suspension  of  the  policy,  and  not  to  the  clause  in  the  conditions 
making  it  void.  That  had  already  been  disposed  of  by  the  in- 
struction that  if  the  premises  had  been  used  for  storing  extra 
hazardous  articles,  it  would  be  fatal  to  a  recovery,  unless  by  the 
terms  of  policy  such  a  restriction  had  been  made  inapplicable, 
which  is  followed  by  the  interpretation  of  the  contract  already 
referred  to.  Moreover,  no  harm  ensued  to  the  defendants  from 
charging  such  matter  in  their  favor,  however  erroneously.  And 
if  there  was  no  evidence  to  sustain  the  charge  of  an  increase  of 
risk  by  a  devotion  of  the  building  to  other  purposes  than  tiioee 
whose  perils  were  assumed,  the  instruction  as  to  the  suspension 
of  the  policy  was  wholly  irrelevant  and  harmless. 

But,  in  addition,  even  if  the  legal  principles  included  in  the 
propositions  contained  in  such  requests  were  rightly  laid  down, 
without  the  qualifications  already  mentioned,  the  evidence  (as  I 
think  is  demonstrated  in  the  opinion  of  the  chief  justice)  shows 
that  there  was  no  increase  of  risk  beyond  that  arising  from  die 
continuation  of  the  application  of  the  building  to  the  same  uses 
as  before.   Upon  a  charge  given  in  the  form  so  requested,  the 
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jury  might  have  been  warranted  in  finding  that  the  repairing 
forge,  portable  and  horizontal  engines,  and  the  repairs  to  the 
oven,  increased  the  risk  existing  at  the  time  of  the  insurance ; 
but  if  they  also  found  that  the  introduction  and  use  of  such  ar- 
ticles belonged  to  a  place  of  exhibition  of  arts  and  products,  I 
apprehend  the  first  finding  would  be  rejected  as  immaterial. 

There  is,  therefore,  no  error  in  any  material  part  of  the  charge, 
or  the  refusal  to  charge ;  the  only  criticism  to  which  it  is  possibly 
amenable  is  the  superfluity  i^at  a  suspension  of  the  policy  would 
take  place  in  case  of  an  application  to  more  hazardous  uses  than 
those  stipulated,  and  that  seems  fully  borne  out  by  the  clause  in 
the  body  of  the  policy  and  the  memorandum  annexed. 

I  concur  in  affirming  the  judgment  and  refusing  to  grant  a 
new  trial,  and  allowing  judgment  to  be  entered  on  the  verdict 
for  the  plaintiff,  with  the  costs  of  the  cause  and  the  argument  of 
the  exceptions  to  be  adjusted. 

Babboub,  J.,  concurred  in  affirming  the  judgment. 

Judgment  (xffirmed. 


Btbnb  v8.  Rising  Sun  Insubancb  Co.^  (Supreme  Court,  In- 
diana,  May  Term,  1863.)    Waiver. —  OnitficcUe  of  Less. 

In  an  action  upon  a  policy  of  insurance,  one  of  the  conditions  of  which  requires  the  as- 
sured to  procure  a  certificate  of  the  nearest  magistrate  or  notary  public,  of  the  loss,  &c, 
and  it  appears  that  a  proper  certificate  of  such  an  officer  was  delivered  to  the  agent  of 
the  company,  in  March,  and  that  another  such  officer  resided  nearer  to  the  scene  of  the 
fire  than  the  one  who  made  the  certificate,  but  the  agent  made  no  objection  to  the  cer- 
tificate on  that  account  at  the  time  it  was  delivered  to  him,  nor  at  any  time  thereafter, 
until  the  trial  of  this  action,  in  the  following  October,  and  it  was  then  shown  on  such 
trial  that  there  was  a  promise  to  pay  the  loss  by  the  agent,  it  should  be  held  that  the 
company  had  waived  Uie  defect,  if  any,  in  said  certificate. 


Rising  Sun  Insubance  Co.  vs.  Slaughter  et  al.^  (Supreme 
Coart,  Indiana,  May  Term,  1863.)    Foreign  Companies. 

The  Act  of  June  17, 1852  (1 G.  &.  H.  p.  272),  on  the  subject  of  the  conduct  of  foreign  corpora- 
tions and  their  agents  in  this  state,  embraces  foreign  insurance  companies;  and  a  policy  of 
insurance,  negotiated  in  this  state  by  a  foreign  insurance  company  or  its  agent,  without  a 
previous  compliance  with  the  requirements  of  that  act,  is  void. 

And  the  negotiation  of  such  a  void  policy  with  such  foreign  company,  upon  property  hith- 
erto insured  in  a  domestic  company,  by  a  policy  conditioned  to  be  void  if  any  prior  oi 
Bnbsequent  insurance  is  made  without  the  consent  of  the  company  being  indorsed 
thereon,"  would  not  amount  to  a  breach  of  such  condition,  or  avoid  the  domestic 
policy. 

In  in  action  upon  a  policy  of  insurance,  the  averment  that  the  company    insured  the 
pUintiff  to  the  amount  of  $3,000,  on  10,000  bushels  of  oats,*'  &c.,  sufficiently  shows 
faisorable  interest  in  the  plaintiff. 

1  20  Ind.  108.  s  20  Ind.  520. 
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Alokzo  Yak  Deusen,  pkdntiff  and  respondent,  vs.  Chabter 
Oak  Fibe  &  Mabine  Insubange  Co.^ 

(Superior  Court,  New  York  City,  May,  1868.) 
Preliminary  Proofs.  —  Alienation.  —  Mortgage. 

The  non-prodnctioii  of  part  of  the  preliminaiy  proofs  is  waived  by  a  failare  to  make  ob- 
jection at  the  time  the  proofs  are  sent  in. 

One  of  the  eonditi<Mi8  of  the  policy  in  suit  provided  that  "in  case  of  any  sale,  alieaatke, 
transfer,  or  dUm^e  of  title,"  the  contract  should  be  void.  HM^  that  a  mortgage  vn 
not  within  the  restriction. 

By  the  Court,  Boswobth,  C.  J.  (after  ruling  as  stated  in  the 
first  head  note)  ....  Does  the  giving  of  the  mortgage  work  a 

change  of  title,"  within  the  meaning  of  the  policy  ?  If  it  does, 
then  if  the  goods  were  mortgaged  when  insured,  payment  of  the 
mortgage  before  the  loss  would  also  woi^  a  change  of  title." 
Such  a  construction  makes  the  words  equivalent  to  alteration  m, 
or  modification  of  the  nature  of  the  title. 

I  think  the  words  change  of  title,"  as  used  in  this  policj, 
should  be  construed  to  mean  some  act  which  divests  it  absolutely, 
and  thus  permit  the  words,  the  entry  of  the  foreclosure  of  a 
mortgage,"  to  have  a  natural,  and  not  a  forced  application. 

Construing  the  whole  as  permitting  the  insured  to  mortgage 
where  he  retains  possession  and  has  the  right  of  possession,  wiUi- 
out  avoiding  the  policy,  then  the  same  efiEect  is  given  to  an  entry 
to  foreclose  the  mortgage  -as  to  the  levy  of  an  execution,  either 
of  which  the  parties  agree  shall  be  deemed  an  alienation. 

Any  other  construction  would  restrict  the  application  of  the 
words,  "  the  entry  of  the  foi*eclosure  of  a  mortgage,"  to  goods 
mortgaged  when  the  policy  was  issued,  and  would  defeat  the 
policy  by  reason  of  the  mere  fact  of  paying  the  mortgage  prior 
to  a  loss. 

For  whatever  change  of  title  is  effected  by  the  mere  execution 
of  a  mortgage,  a  corresponding  change  is  produced  by  satisfy- 
ing it. 

Orrell  v.  JSdmpden  Fire  Ins.  Co.  13  Gray,  431,  ante^  is  not  an 
authority  to  the  point  that  a  mortgage  is  a  change  of  title,  within 
the  meaning  of  a  policy  written  like  the  present.  The  conclud- 
ing part  of  the  opinion  is,  that  to  constitute  a  breach  of  the  con- 
dition of  insurance,    there  must  have  been  an  actual  sale  or 


1  1  Bobt.  55. 
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transfer  of  property,  valid  as  between  the  parties.'^  All  else  that 
is  said  is  qualified  by  the  word  perhaps,"  and  does  not  touch  a 
point  in  judgment. 

In  Abbott  V.  Hampden  Mut.  In$.  Co.  80  Maine  Rep.  414,^  one 
article  of  the  defendants'  by-laws  was,  that  the  policy  should  be 
void  if  the  assured  should  sell  or  alienate  the  property,  in  whole 
or  in  part,  without  consent  of  the  company.  The  conveyances 
in  that  case  were  held  to  be  an  alienation  in  part.  This  case, 
therefore,  has  not  much  application  to  the  case  before  us. 

In  Udmanda  v.  Mut.  Safety  Fire  Ins.  Co.  1  Allen,  311,*  the 
by-laws  provide  that  "  all  alienations  and  alterations  in  the  oum- 
enhip^  situation,  or  state  of  the  property  insured  by  this  com- 
pany, in  any  material  particular,  shall  make  void  any  policy 
covering  such  property."  A  subsequent  mortgage  of  the  prop- 
erty was  said  to  be  "  an  alteration  in  the  ownership  It  in- 
troduces a  new  owner  to  the  extent  of  the  sum  secured  by  the 
mortgage,  and  to  the  same  extent  it  takes  away  the  direct  inter- 
est of  the  assured."  That  case  may  be  conceded  to  be  correctly 
decided,  upon  the  particular  facts  of  the  case,  and  yet  not  be  an 
authority  in  support  of  the  proposition  that  a  mortgage,  though 
not  due,  and  not  giving  the  mortgagee  a  right  to  the  possession 
of  the  property,  works  "  a  change  of  title,"  within  the  meaning 
of  the  policy,  in  the  case  at  bar.  In  neither  of  the  three  cases 
last  cited  does  there  appear  to  be  any  clause  in  the  by-laws  to 
the  effect  that  the  entry  of  the  foreclosure  of  a  mortgage  "  shall 
be  deemed  an  alienation. 

Within  the  good  sense  and  spirit  of  the  terms  of  the  body  of 
the  policy,  and  of  the  fourth  condition,  the  words,  any  sale, 
alienation,  or  tranter,'  should  be  construed  as  applying  to  acts 
which  terminate  the  interest  of  the  assured.  By  the  body  of 
the  policy,  property  sold,  but  not  delivered,^^  is  insured.  This 
shows  that  sale  "  means  an  executed  contract  of  sale,  which  has 
transferred  the  title.  Applying  the  maxim  noscitur  a  sociis  to 
the  words,  change  of  title,"  and  keeping  in  mind  the  further 
provision,  that  "the  entry  of  the  foreclosure  of  a  mortgage" 
shall  be  deemed  an  alienation,  the  conclusion  is  reasonable,  and 
I  think  clear,  that  the  change  of  title  here  meant  is  a  termina- 
tion of  it,  and  that  the  giving  of  the  mortgage  no  more  worked 
a  change  of  title,  within  the  meaning  of  the  policy,  than  it  did 
1  Ante,  vol.  8,  p.  S6.  s  Ante,  p.  540. 
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a  transfer  or  alienation.  That  it  is  not  an  alienation,  within  the 
meaning  of  the  policy,  is  settled. 

If  these  views  are  correct,  the  further  questions  involved  in 
the  other  exceptions  taken  need  not  be  considered,  and  tiie  judg- 


AuDUBON,  executrix,  vs.  Excelsiob  Insubance  Co.^ 

(Court  of  Appeals,  New  York,  June,  1863.) 

OompUtton  of  Oontract. — Oral  RenewaL 

A  policy  having  expired,  and  the  insured  desiring  a  renewal,  he  was  told  bj  the  aecretaij 
of  the  company  that  the  insurance  would  be  granted,  and  he  would  send  the  policy  on  the 
following  Monday  morning.  A  loss  having  occurred  in  the  mean  time;  KM,  that  a  joy 
were  authorised  hi  finding  the  company  liable. 

Action  upon  an  alleged  contract  for  the  insurance  of  certain 
engraved  plates  and  letter-press  matter  for  "  Audubon's  Quadru- 
peds of  North  America."  This  insurance,  as  was  alleged,  was  a 
renewal  of  a  previous  contract,  and  was  made  orally  with  the  de- 
fendants' secretary,  and  one  Desmond.  The  further  facts  are 
sufficiently  stated  in  the  opinion. 

Denio,  C.  J.  The  question  upon  the  merits  arises  upon  die 
denial  of  the  motion  for  a  nonsuit ;  and,  upon  reviewing  that  de- 
cision, we  must  assume  that  the  testimony  of  Desmond  disclosed 
the  true  character  of  the  interview  between  himself  and  the  de- 
fendants' secretary.  There  was  no  dispute  as  to  the  authority  <rf 
that  officer  to  do  what  he  professed  to  do  on  that  occasion.  It 
was  shown  that  the  Messrs.  Audubon  were  in  the  habit  of  send- 
ing sets  of  their  works  to  be  bound  by  Taylor,  at  his  place  of 
business,  at  No.  10  Spruce  Street,  and  of  procuring  insurance 
thereon  for  a  short  time  which  it  would  require  to  bind  and  re- 
turn them.  About  two  months  before  the  contract  relied  on  in 
this  action,  they  sent  certain  sets  to  this  binder,  and  procured  a 
policy  thereon  from  tjie  defendants  for  $1,000,  for  one  montL 
That  risk  expired  without  any  loss  having  occurred.  They  then 
sent  to  Taylor  five  sets  more  for  the  same  purpose,  and  immedi- 
ately dispatched  Desmond  to  the  defendants,  to  have  those  insured 
for  a  month,  which  was,  apparently,  the  time  required  for  binding 
them.  He  stated  to  the  secretary  the  purport  of  the  errand,  in  a 
sufficiently  precise  manner  to  embrace  all  the  terms  of  a  policy, 
except  the  rate  of  premium  they  were  willing  to  pay.  In  the 
conversation  which  occurred,  reference  was  made  to  the  former 


ment  should  be  affirmed. 


Ordered  accordingly. 


1  27  N.  Y.  216. 
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poUcy  of  January,  upon  other  sets  of  the  plates ;  the  secretary 
himself  spoke  of  it,  and  he  said  positively  that  the  company  would 
insure  the  plates  upon  which  insurance  was  then  desired,  and 
-would  send  the  policy  to  the  owners,  who  had  a  known  place  of 
business  near  by,  on  the  following  Monday  morning.  This,  I 
think,  was  an  agreement  to  insure  presently,  and  to  furnish  the 
written  evidence  as  soon  as  it  could  conveniently  be  prepared. 
Both  parties  knew  the  premium  which  had  been  paid  for  a  risk 
of  precisely  the  same  character,  two  months  before.  As  nothing 
was  said  about  any  change  of  premium,  it  was  a  fair  inference  of 
fact  that  it  was  to  be  the  same,  and  the  minds  of  the  parties  met 
upon  that  amount.  This  embraced  all  the  essential  terms  of  a 
perfect  contract  of  insurance  upon  that  risk.  The  only  question, 
then,  is  whether,  by  a  fair  construction  of  that  contract,  the  risk 
was  to  commence  presently  or  two  days  afterwards,  when  the 
policy  was  to  be  sent.  I  feel  confident  that  i^e  former  was  what 
was  intended.  The  property  was  very  valuable  for  its  bulk,  and 
quite  combustible,  and  an  owner  of  such  property,  who  did  not  in- 
tend to  be  his  own  insurer,  would  certainly  desire  to  have  it  con- 
stantly covered  by  insurance.  The  delay  was  for  the  insurers' 
own  convenience,  and  not  for  that  of  the  owners  of  the  property ; 
and  if  the  company  were  unwilling,  for  any  reason,  to  enter  into 
a  contract  which  should  immediately  protect  it,  it  was  the  secre- 
tary's duty,  knowing,  as  he  must  have  done,  what  the  desire  of 
the  owner  was,  to  have  said  that  the  risk  would  be  taken  to  com- 
mence from  and  after  the  future  period  when  the  policy  was  to  be 
delivered.  I  do  not  say  that,  in  a  case  of  another  character, 
where  time  would  be  less  material,  and  where  delay  would  not 
involve  any  hazard,  a  contract  would  not  be  considered  made  after 
its  terms  had  been  settled,  and  the  parties  were  waiting  for  a 
written  contract  to  be  drawn  up.  I  put  this  case  upon  the  peculiar 
nature  of  the  contract  of  insurance,  the  plain  intention  of  the  in- 
sured, and  the  probable  understanding  of  the  parties.  Probably 
there  would,  in  contracts  upon  other  subjects,  be  a  locus  peniten- 
tice  until  the  instrument  should  be  actually  signed.  It  is  true 
that  in  this  case  the  consideration  was  not  paid,  but  the  owners 
of  the  property  were  ready  to  pay  it,  and  the  natural  course  of 
business  would  be  to  pay  it  when  the  policy  should  be  delivered. 

In  the  mean  time  it  was  a  debt  against  the  owners,  for  which 
credit  was  given  until  the  delivery  of  the  policy.    Therefore,  as- 
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Burning  Desmond's  evidence  to  be  true,  I  am  of  opinion  that  a 
present  contract  of  the  nature  claimed  was  made  between  the  de- 
fendants and  the  owners  of  the  property.     Judgment  c^Blirmed, 


PuPKB  et  ais.  V8.  Resolute  Fiee  Insueance  Co.^  (Supreme 
Court,  Wisconsin,  June,  1863.)  Assignments,  —  Subsequent  Acts  of 
Assignor, 

After  an  assignment  of  a  policy  of  insurance  with  the  consent  of  the  insurance  oompany, 
a  non-compliance  with  the  terms  of  the  policy  by  the  assignor,  in  matters  material  to  the 
interests  of  the  company,  will  avoid  it  as  against  the  assignee. 

Such  a  violation  of  the  conditions  of  the  policy  as  would  defeat  a  recovery  by  the  paxty 
originally  insured  must  have  a  like  effect  as  against  his  assignee,  whether  it  occur  befon 
or  after  the  loss.   See  Grotvenor  v.  AtlaiUic  In*.  Co.^  on^e,  p.  2fi4. 


Simpson  vs,  Scottish  Union  Fibe  and  Life  Insubakce  Ca* 
(Coram  Vice-Chancellor  Wood,  English  Court  of  Chancery,  July, 
1863.)    Lessor  and  Lessee,  —  Rebuilding. 

Bill  by  lessor  of  premises  against  an  insurance  company,  averred  an  agreement  betwvee 
lessor  and  lessee  that  the  latter  should  insure  the  premises  let,  from  fire ;  that  an  insiir- 
ance  was  accordingly  effected;  that  premises  were  burnt  down;  that  lessor,  on  making 
inquiry  of  the  secretary  of  the  insurance  company  whether  such  insurance  bad  been  ef- 
fected, informed  the  secretary  of  the  agreement ;  that  the  said  secretary  then  stated  thattfca 
company  considered  the  destruction  of  the  house  a  suspicious  case;  that  the  lessor  theie> 
upon  informed  the  secretary  that  he  claimed  to  be  entitled,  as  owner  or  lessor  of  the 
premises,  to  the  benefit  of  the  policy;  and  to  have  the  same  either  laid  out  or  expendsd 
in  or  towards  the  rebuilding  "  of  the  premises,  or  paid  to  the  plaintiff  for  that  purpose; " 
that  the  plaintiff,  at  the  conclusion  of  such  interview,  stated  he  relied  on  the  company 
paying  nothing  to  the  lessee,  and  that  the  defendant  assented  thereto;  that,  notwitbstmd- 
ing  the  company  had  compromised  with  the  lessor,  and  obtained  a  discharge  of  all  liabil- 
ity under  the  policy  from  him,  that  the  plaintiff  had  rebuilt  the  premises;  and  prayed 
payment  of  the  policy  money  in  respect  of  such  rebuilding.  On  demurrer  tur  want  ef 
equity,  htld^  first,  that  no  sufficient  request,  within  the  14  Geo.  8,  c.  78,  s.  83,  was  al- 
leged. Secondly,  that  even  if  there  had  been,  the  plaintiff's  right  was  to  have  the  money 
applied  by  the  company  in  rebuilding,  not  to  rebuild  himself,  and  charge  the  compaay 
with  the  expense;  and,  thirdly,  that  the  plaintiff's  remedy  was  by  vumdammt. 

Whether  the  14  Greo.  8,  c.  78,  s.  83,  applies  to  property  without  the  bills  of  mortality, 
qwtrt. 


Johnstone  vs.  Niagara  District  Mutual  Insubakce  Ca* 
(Common  Pleas,  Upper  Canada,  Trinity  Term,  1863.)  Ineum- 
brances.  —  Assignment, 

To  a  declaration  against  a  mutual  insurance  company  on  a  policy  of  insurance  against  fin^ 
defendant  pleaded,  1st.  That  at  the  time  of  effecting  the  insurance  the  plaintiff  had  Bioit- 
gaged  the  premises,  which  fact  was  material  and  necessary  to  be  made  known  to  de- 
fendant, but  that  plaintiff  wrongfully  and  fraudulently  concealed  the  same.  3d.  That  it 
the  time  of  making  the  insurance  the  plaintiff  had  not  a  title  unincumbered,  but  the 
buildings  and  land  were  incumbered  by  the  mortgage  in  the  first  plea  mentioned,  and 
that  plaintiff  in  his  application  did  not  express  the  true  title,  nor  the  incumbrance,  ae> 

1  17  Wise.  378.  «  9  Jurist  N.  S.  711.  »  18  Upper  Can.  C.  P.  »1. 
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cording  to  the  conditions  of  the  policy  and  the  statute  in  that  behalf,  but,  on  the  con- 
trary, stated  the  premises  were  freehold  property,  whereby  the  said  policy  became 
Toid. 

Beplication  to  let  plea  on  equitable  grounds,  that  G.  an  agent  of  the  defendants  filled  up 
the  plaintiff's  application  with  notice  of  the  incumbrance,  and  that  plaintifl,  in  ignorance 
of  the  requirements  of  the  defentlants  or  of  the  statute,  signed  the  application.  That 
before  the  fire  G.,  still  being  agent,  informed  pUintifl  that  he  had  omitted  to  state  the 
incumbrance  in  the  application,  and  that  it  would  be  necessary  to  assign  the  policy  to 
the  mortgagee,  and  to  obtain  the  assent  of  defendants  thereto ;  that  the  policy  before 
the  fire  was  assigned  to  the  mortgagee,  and  notice  thereof  sent  by  G.  to  the  defendants, 
who  consented  thereto,  and  that  the  mortgagee  has  ever  since  held  the  aspig^ment,  and 
the  action  is  brought  as  to  the  amount  of  such  incumbrance  for  the  benefit  of  the  mort- 
gagee, and  as  to  the  residue  for  the  benefit  of  the  plaintiff.  That  subject  to  the  incum- 
brance plaintiff  was  the  owner  of  the  premises,  and  that  from  the  time  of  such  last 
mentioned  application  and  consent  the  policy  was  a  good,  &c.,  policy. 

Beplication  to  2d  plea  on  Equitable  grounds  admits  that  the  incumbrance  was  not  stated 
in  the  application,  but  that  it  was  prepared  by  defendants'  agent  with  the  notice  of  it, 
and  that  plaintiff,  having  no  notice  that  it  was  necessary  to  mention  it,  signed  the  appli- 
cation, &c.,  as  in  the  replication  to  the  1st  plea,  concluding  with  a  statement  that  the 
last  application  of  the  plaintiff  did  duly  express  the  true  title  of  the  plaintiff  and  the 
incumbrances. 

Rejoinder  to  1st  replication  on  equitable  grounds,  that  it  is  one  of  the  conditions  contained 
in  the  application,  that  all  agents  were  to  be  considered  the  agents  of  the  applicants,  so 
far  as  relates  to  making  application,  and  that  the  company  should  not  be  bound  by  any 
statement  made  to  the  agent  not  contained  in  the  application ;  that  G.  was  at  the  time 
of  the  application  acting  under  the  said  conditions,  as  the  plaintiff  knew,  and  by  force 
thereof  was  plaintiff's  agent;  that  the  mortgage  was  not  then  communicated  by  G.  to 
defendants,  nor  expressed  in  any  way,  nor  was  It  set  out  in  the  policy,  and  defendants 
never  had  notice  that  the  incumbrance  existed  before  and  at  the  time  of  effecting  the 
policy  till  after  the  fire.  That  the  notice  set  out  in  the  replication  was  written  more 
than  one  and  a  half  years  after  the  effecting  the  policy,  and  did  not  communicate  the 
fact  that  the  mortgage  had  been  made  before  the  effecting  the  insurance;  nor  did  it 
contain  the  true  amount  for  which  the  mortgage  was  given,  but  a  much  smaller 
tmount;  that  defendants  assented  to  the  assignment  of  the  policy  in  ignorance  of  these 
facts,  and  the  policy  was  thereby  and  by  operatiou  of  the  statute  void;  that  defendants 
never  otherwise  ratified  the  assignment. 

Bejoinder  to  Sd  replication  on  equitable  grounds  similar  to  the  rejoinder  to  the  1st  replica- 
tion. 

Demurrer  to  1st  and  2d  rejoinder,  because  it  tenders  an  immaterial  issue,  attempting  to 
put  in  issue  the  notice  to  the  defendants  at  the  time  of  effecting  the  insurance,  whereas 
the  plaintiff,  in  the  replication,  relies  not  only  on  the  knowledge  of  the  defendants' 
agent,  but  on  the  notice  of  the  incumbrance  at  the  time  when  the  policy  was  transferred 
and  tlie  transfer  was  assented  to,  that  the  issue  tendered  on  the  amount  for  which  the 
mortgage  waa  given  was  immaterial,  as  plaintiff  need  only  have  made  known  to  defend- 
ants the  amount  due  on  the  incumbrance  at  the  time  of  effecting  the  insurance.  Held^ 
that  the  rejoinders  to  the  plaintiff's  replications  are  in  substance  good  answers  thereto. 


David  Heaton  vs.  Manhattan  Fibe  Insurance  Co.^  (Su- 
preme Court,  Rhode  Island,  September  Term,  1863.)  Waiver. — 
Equity  of  Redemption. 

^  insurance  company  may  waive  a  condition  in  its  usual  form  of  policy,  that  in  order 
that  the  policy  should  be  binding  the  premium  must  be  actually  paid,  as  well  as  any 
<>ther  condition  in  the  contract  intended  for  its  benefit;  and  if  the  insured  is  allowed  to 
act  upon  the  confidence  of  such  waiver,  the  company  is  estopped  to  deny  the  fulfilment 
of  the  cooditiim. 
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Where  the  insurance  of  the  interest  of  mortgagee  in  possession  of  certain  wooDen  ■»> 
chinery  is  renewed,  as  of  the  1st  day  of  December,  1861,  it  will  not  affect  the  poUe^ 
by  way  of  misrepresentation  of  his  interest  in  the  subject  of  insurance,  if  on  the  8d  day 
of  December,  1861,  he  take  a  release  of  the  equity  of  redemption  from  the  assignors  ef 
the  mortgagor,  although  the  renewal  be  procured  after  the  release ;  nor  wfll  such  releHi 
a£Eect  his  insurance  by  way  of  merging  his  mortgage,  where  his  mortgage  is,  at  the  tanc, 
pledged  to  a  bank  as  security  for  his  iodorsements,  and  his  interest  and  design  is,  that 
it  should  be  kept  separate  from  the  equity.  The  clause  in  a  policy,  that  if  the  property 
insured  "shall  be  sold  or  conveyed,  this  policy  shall  be  null  and  void,'*  refers  to  a  sale 
or  conveyance  of  it  by  the  insured,  determining  his  interest  in  the  subject  of  insurance, 
and  not  to  a  sale  or  conveyance  to  him,  to  the  increase  of  his  interest  in  it. 


William  Ehmott  va.  Slatbr  Mutual  Fibb  Insub- 


One  of  the  by-laws  of  a  mutual  fire  insurance  company,  annexed  to  and  made  a  part  of  Its 
policies,  provided,  amongst  other  things,  that  it  should  be  optional  with  the  conpany 
to  terminate  the  insurance  after  seven  days'  notice  given  to  the  insured,  or  his  represen- 
tative, of  their  intention  to  do  so,''  in  which  case,  they  were  to  refund  a  ratable  porticQ 
of  the  premium.  In  winding  up  the  affairs  of  the  company,  under  a  company  vote  to 
that  effect,  the  directors  and  their  committee  ordered  that  the  class  of  policies  which  in- 
cluded the  plaintiff's  should  be  cancelled  on  the  15th  February,  **  or  as  soon  after  the 
date  named  as  shall  be  found  practicable,  allowing  for  due  notice  to  all  parties,  and  rea- 
sonable time  to  procure  new  insurance.'*  On  the  evening  of  the  ISth  February,  but  after 
the  closing  of  the  post-office,  a  notice,  directed  to  the  plaintiff,  was  deposited  in  the  pest^ 
office,  informing  him  that  air  policies  of  the  class  of  his  would  be  cancelled  on  the  SOlh 
of  February,  and  that  from  and  after  that  date  no  member  of  the  class  would  be  held  in- 
sured or  liable  to  assessment  The  plaintiff  received  this  notice  on  the  14th  February, 
and  on  the  22d  February  his  proper^  covered  by  the  ploicy  was  destroyed  by  fire.  EMj 
in  a  suit  by  him  upon  the  policy,  that  he  could  not  recover  this  loss,  inasmuch  as  at  the 
time  of  the  loss  his  policy  had  been  cancelled,  and  he  bad,  within  the  letter  and  spirit 
the  by-law,  received  seven  da^'s'  notice  of  the  intent  of  the  company  to  cancel  his  polky 
on  a  day  subsequent  to  the  giving  of  the  notice. 

Assumpsit  upon  a  policy  of  insurance  issued  by  the  defend- 
ants, —  a  mutual  fire  insurance  company,  —  insuring  the  plaintiff 
as  a  member  of  said  company,  subject  to  die  conditions  and  lim- 
itations of  the  charter  and  by-laws  of  the  company  annexed,  — in 
the  sum  of  one  thousand  dollars,  on  his  machinery  and  stock, 
contained  in  the  third  story  of  a  building  situated  on  the  comer 
of  Smith  and  Charles  streets,  in  Providence. 

The  case  was  submitted  to  the  court,  without  a  jury,  under  the 
general  issue,  when  it  appeared  that  die  18th  article  of  the  by- 
laws of  the  company,  made  a  part  of  the  policy,  was  as  fol- 
lows :  — 

"  Article  13.  Cancelling  policies.  When  buildings  or  other 
property  insured  shall  be  alienated  by  sale  or  otherwise,  the  in- 
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eared  may  surrender  his  policy  and  receiye  back  his  deposit  note, 
if  no  unpaid  assessment  is  due  thereon,  and  the  directors  may 
order  returned  such  portions  of  the  previously  paid  premiums  as 
shall  seem  equitably  due ;  and  if  from  any  cause  the  company 
shall  so  elect,  it  shall  be  optional  with  the  company  to  terminate 
the  insurance  after  seven  days'  notice  given  to  the  insured  or  his 
representative  of  their  intention  to  do  so,  in  which  case  they  shall 
refund  a  ratable  portion  of  the  premium." 

On  the  9th  day  of  January,  1868,  at  a  corporation  meeting, 
duly  held,  it  was  resolved,  as  follows :  — 

"  Resolved,  That  the  board  of  directors  be,  and  they  are  hereby 
directed  to  proceed  at  once  to  take  the  necessary  steps  to  close 
the  risks,  pay  the  debts,  and  wind  up  the  affairs  of  the  company 
in  such  manner  as  they  shall  find  to  be  lawful  and  just  to  all  par- 
ties concerned." 

Pursuant  to  this  vote,  the  board  of  directors  appointed  a  com- 
mittee, consisting  of  the  president  and  two  others,  with  full  power 
to  carry  the  vote  of  the  company  into  effect,  who  adopted  a  plan 
for  the  purpose,  proposed  by  the  president,  and  which  he  was 
authorized  and  directed  to  carry  out,  the  first  section  of  which 
was :  — 

"  1st.  To  cancel  all  the  policies,  crediting  unearned  premiums 
to  the  holders ;  the  cancellation  to  take  effect  as  follows  :  in  the 
manufacturers'  class,  February  1st ;  general  class,  February  15th ; 
dwelling-house  class,  March  Ist,  1863  ;  or  as  soon  after  the  dates 
named  as  shall  be  found  practicable,  allowing  for  due  notice  to 
all  parties,  and  reasonable  time  for  procuring  new  insurance."  . 

On  the  evening  of  13th  February,  1863,  but  after  the  post- 
office  had  closed,  the  president  of  the  company  placed  in  the  post- 
office  of  Providence,  directed  to  the  plaintiff,  a  notice  of  the 
cancellation  of  his  policy,  together  with  like  notices  to  all  others 
of  his  class,  of  which  the  following  is  a  copy,  which  the  plaintiff 
received  on  the  morning  of  the  14th  February,  1863 :  — 

Office  of  the  Slater  Mutual  Fire  Ins.  Co.,  No.  S3  Westmiaster  Street, 

*♦  Providence,  Feb,  6,  1868. 

"  To  Wm.  Emmott,  Providence,  R.  I. :  — 

"  Notice  is  hereby  given,  that  all  policies  in  the  general  class  ^ 
of  this  company  will  be  cancelled  on  the  20th  day  of  the  present 

1  "The  general  diiBS  includes  all  policies  except  those  marked  ' manufacturera' 
class  *  or  '  dwelling-honse  department/  " 
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month  at  noon  ;  consequently,  from  and  after  that  date,  no  mem- 
ber of  said  class  will  be  held  insured,  or  liable  to  assessment  for 
any  after  loss  therein.  All  unearned  premiums  on  said  policies 
will  be  credited  to  the  holders,  and  allowed  in  closing  the  affaiiB 
of  the  company.  This  cancellation  is  made  under  a  power  for 
that  purpose  reserved  in  the  by-laws,  and  in  pursuance  of  a  vote 
of  the  company  to  close  the  business.  Please  fill  out  and  sign  the 
subjoined  receipt  and  return  it  to  this  office. 

"  (Signed)        Calbb  Fabnum,  PresidenL^^ 

The  plaintiflTs  policy  fell  within  the  general  class  to  which  ihe 
notice  given  to  him  applied.  The  property  insured  by  his  polling 
was  destroyed  by  fire  on  the  22d  day  of  February,  1863. 

The  question  submitted  was,  whether  the  notice  was  sufficient 
under  the  by-law,  seven  days'  notice  prior  to  the  period  fixed 
therein  for  cancellation  not  having  been  given,  though  seven  days' 
notice  was  given  prior  to  the  loss. 

Ames,  C.  J.  The  plan  adopted  by  the  directors  and  thdr 
committee  for  winding  up  the  affairs  of  this  company,  in  pursu- 
ance of  the  corporate  vote,  was,  to  cancel  the  general  class  of 
policies,  of  which  the  plaintiff's  was  one,  on  the  15th  day  of  Feb- 
ruary, 1863,  or  as  soon  after  the  date  named  as  shall  be  found 
practicable,  allowing  for  due  notice  to  all  parties  and  reasonable 
time  to  procure  new  insurance."  In  other  words,  the  cancella- 
tion of  this  class  of  policies  was  to  take  place  as  soon  after  the 
day  named  as  the  seven  days'  notice  of  the  intent  to  cancel,  re- 
quired by  the  by-law,  had  been  given.  The  cancellation  was 
thus  made  prospective,  and  dependent,  as  it  must  be,  to  bind  the 
policy  holder,  for  the  day  upon  which  it  took  effect  upon  his  re- 
ceipt of  notice. 

The  notice  received  by  the  plaintiff  on  the  14th  day  of  Feb- 
ruary informed  him,  in  substance,  that  from  and  after  the  20th 
of  that  month  "  no  member  of  his  class  would  be  held  insured," 
as  the  policy  would  be  cancelled  at  noon  on  that  day,  under  the 
power  reserved  by  the  by-law,  and  in  pursuance  of  the  vote  of 
the  company.  The  purpose  of  the  by-law,  in  requiring  seven 
days'  notice  of  the  intent  to  cancel  his  policy  to  be  given  to  a 
member  before  the  cancellation  would  become  effectual,  was,  to 
give  him  seasonable  warning,  if  he  would  be  protected  by  insur- 
ance to  get  it  elsewhere.    This  purpose  seems  to  us  to  have  been 
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as  fully  answered  by  the  notice  given  to  the  plaintiff,  as  if  the 
21st  day  of  February,  instead  of  the  20th,  had  been  inserted  in 
the  notice  as  the  day  from  and  after  which  his  policy  would  stand 
cancelled,  by  warning  him  to  procure  other  insurance  earlier  than 
the  by-law,  considering  the  time  he  received  the  notice,  permitted ; 
it  could  not  mislead  him  to  his  injury ;  and  when  the  seven  days 
had  expired,  after  his  receipt  of  the  notice,  he  had  all  the  notice 
which  the  by-law,  either  in  its  letter  or  spirit,  required  ;  that  is, 
seven  days'  notice  of  the  intent  of  the  company  to  cancel  his  pol- 
icy on  a  day  subsequent  to  the  giving  of  the  notice. 

As  the  loss  happened  after  the  plaintiff  had  received  the  seven 
days'  notice  of  the  intent  to  cancel  his  policy,  we  hold  that  his 
policy  was  then  cancelled,  and  order  judgment  to  be  entered  up 
for  the  defendants,  with  costs. 


Babbb  Boot  Company  vs.  Milpobd  Mutual  Fire  Insur- 
ance Co.^ 

(Supreme  Court,  Massachusetts,  October  Term,  1863.) 
Material  Mttrepresentations, 

Under  St.  1861,  c.  152,  which  proirides  that  in  all  insarance  against  losses  hy  fire  the 
conditions  of  the  insarance  shall  be  stated  in  the  body  of  the  policy,  and  neither  the  appli- 
cation of  the  insured  nor  the  by-laws  of  the  company,  as  such,  shall  be  considered  as  a 
warranty  or  part  of  the  contract,*'  an  express  condition  in  the  body  of  a  policy  that  the 
application  contains  a  just,  full,  and  true  exposition  of  all  the  facts  and  circumstances  in 
regard  to  the  condition,  situation,  value,  and  risk  of  the  property,  so  far  as  the  same  are 
known  to  the  insured  and  material  to  the  risk,  will  authorize  the  company  to  resist  pay- 
ment of  a  loss  on  the  ground  that  the  application  contained  material  misrepresentationa 
in  those  respects. 

Contract  upon  a  policy  of  insurance  for  $2,000,  dated 
June  1,  1862)  by  which  the  defendants  insured  the  plaintiffs' 
stock  of  boots  manufactured  and  in  process  of  manufacture  in 
their  shop  in  Barre.  At  the  trial  in  this  court,  Chapman,  J., 
ruled  that,  under  St.  1861,  c.  152,  the  evidence  offered  in  de- 
fence of  the  action  was  incompetent;  whereupon  the  case  was 
taken  from  the  jury  and  the  question  of  the  competency  of  the 
evidence  reserved  for  the  full  court,  with  the  agreement  that  if 
the  evidence  should  have  been  admitted  a  new  trial  should  be 
ordered,  but  otherwise  judgment  should  be  entered  for  the  plain- 
tiffs.   The  material  facts  are  stated  in  the  opinion. 

HOAB,  J.    This  case  depends  upon  the  construction  of  St. 

1  7  AUen,  42. 
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1861,  c.  152,  which  was  in  force  when  the  policy  was  issued,  and 
is  as  follows :  In  all  insurance  against  losses  by  fire  hereafter 
made  by  companies  chartered  or  doing  business  in  this  common- 
wealth, the  conditions  of  the  insurance  shall  be  stated  in  the 
body  of  the  policy,  and  neither  the  application  of  the  insured 
nor  the  by-laws  of  the  company,  as  such,  shall  be  considered  as  a 
warranty  or  part  of  the  contract." 

The  policy  was  issued  June  1,  1862,  in  renewal  of  a  policy 
which  the  defendants  had  previously  issued  upon  the  same  prop- 
erty, and  contained  this  clause :  This  policy  is  made  and  ac- 
cepted upon  the  following  express  conditions,  viz. :  that  the 
application  for  this  insurance  contains  a  just,  full,  and  traeexpom- 
tion  of  all  the  facts  and  circumstances  in  regard  to  the  condition, 
situation,  value,  and  risk  of  the  property,  so  far  as  the  same  are 
known  to  the  insured  and  material  to  the  risk."  The  application 
for  the  renewal  contained  an  agreement  that  the  application  and 
deposit  note,  upon  which  the  policy  was  originally  predicated, 
should  continue  valid  and  in  force  ;  and  the  farther  engagement 
that  the  circumstances  in  regard  to  the  condition,  situation,  value 
and  hazard  of  the  risk  were  not  materially  altered. 

The  defendants  offered  to  prove  that  the  condition  of  tiie 
property  and  hazard  of  the  risk  were  materially  altered  by  a 
change  in  the  occupation  of  the  building  in  which  it  vras  situated, 
known  to  the  plaintiffs  at  the  time  when  the  application  for  in- 
surance was  made ;  but  the  presiding  judge  ruled  that  this  evi- 
dence was  incompetent  under  the  statute  above  recited,  and 
would  constitute  no  defence  to  the  action. 

The  defendants'  answer  alleged  that  this  was  a  fraudulent  mis- 
representation;  which  would  have  clearly  avoided  the  policy 
under  another  clause  of  the  conditions  which  it  contained,  and 
perhaps  would  have  had  the  same  effect  without  any  express  stip* 
ulation.  But  the  answer  does  not  aver,  nor  does  the  report  show, 
that  the  plaintiffs  knew  or  believed  the  alterations  to  be  material 
when  they  made  the  application ;  and  therefore  the  defence  of 
fraud  is  not  supported. 

The  only  question  for  our  decision  is,  therefore,  whether  the 
condition  which  refers  to  the  application  is  inoperative,  as  coming 
within  the  statute  prohibition. 

And,  in  the  first  place,  it  is  evident  that  the  condition  on  which 
the  defendants  rely  is  stated  in  the  body  of  the  policy ;  and  that 
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It  does  not,  in  terms,  make  the  application,   as  such,*'  a  warranty 
or  part  of  the  contract.    The  condition  is  that  the  application 
contains  a  just,  full,  and  true  exposition  of  all  the  facts  and  cir- 
cumstances in  regard  to  the  condition,  situation,  value,  and  risk  of 
the  property,  so  far  as  the  same  are  known  to  the  insured  and 
material  to  the  risk."    The  application  contains  a  statement  that 
the  circumstances  attending  the  risk  had  not  been  materially 
changed  within  a  given  period.    The  statements  in  the  applica- 
tion are  made  a  part  of  the  contract,  if  at  all,  by  a  distinct  refer- 
ence to  them  in  the  body  of  the  policy.    Now  the  object  of  the 
legislature  in  passing  the  statute  seems  to  have  been  to  protect 
the  insured  from  being  misled  or  defrauded  by  a  general  incor- 
poration into  his  contract  of  the  application,  containing,  it  may 
be,  answers  to  a  great  variety  of  questions ;  and  of  by-laws, 
which  are  often  numerous,  and  of  doubtful  interpretation.  The 
use  of  the  phrase    as  such  "  in  the  statute  leads  to  a  strong  im- 
plication that  it  was  not  intended  to  forbid  the  taking  an  appli- 
cation in  writing,  or  to  preclude  all  reference  to  its  contents  in 
the  policy.    On  the  contrary,  we  think  if  it  is  designed  to  make 
the  truth  of  certain  statements  in  the  application  essential  to  the 
validity  of  the  policy,  while  it  must  be  so  distinctly  declared  in 
the  policy  itself,  and  the  particular  statements  expressly  pointed 
out,  yet  this  may  be  done  by  explicit  reference,  without  copying 
the  application  at  length  into  the  policy.    If  this  were  not  so,  it 
is  difficult  to  see  what  value  or  use  the  application  would  have  to 
the  insurer. 

But  the  practical  difficulty  remains  of  deciding  how  explicit 
the  reference  to  the  application  must  be,  to  avoid  the  mischief 
against  which  the  statute  is  directed.  If,  for  example,  the  policy 
were  made  on  the  condition  that  there  was  no  building  nearer  the 
one  insured  than  those  mentioned  in  the  application  ;  or  that  the 
value  of  the  property  was  not  less  than  the  value  named  in  the 
application ;  and  these  conditions  were  stated  in  the  body  of 
the  policy,  we  could  not  doubt  that  the  purpose  of  the  statute 
would  be  answered,  and  the  condition  would  be  valid.  But  if 
the  condition  were  that  the  application  and  by-laws,  or  either  of 
them,  should  have  been  in  all  respects  conformed  to  by  the  in- 
sured, this  might  be  held  such  a  vague  and  general  reference  as 
would  be  a  mere  evasion  of  the  statute,  and  an  attempt  in  sub- 
stance and  effect  to  make  the  application  and  by-laws,  **  as  such," 

VOL.  rv.  46 
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part  of  the  contract.  The  case  at  bar  comes  very  near  the  line, 
and  is  net  wholly  free  from  doubt.  But  as  it  is  not  within  the 
letter  of  the  statute,  and  as  the  condition  in  the  policy  gave  ths 
plaintiff  distinct  notice  that  the  substantial  correctness  of  certain 
statements  in  his  application  were  essential  to  the  validity  of  the 
insurance,  we  are  of  opinion  that  the  defence  of  a  breach  of  the 
condition  was  competent,  and  that  the  evidence  offered  to  support 
it,  which  was  excluded  at  the  trial,  should  have  been  admitted. 

New  trial  gr<mted. 

See  ComfhdL  y.  Charter  Oak  Firt  fr  Marine  InMwranee  Compamji,  in  a  note  to  7 
Allen,  42. 


Joseph  S.  Falis  v%.  Conway  Mutual  Fibb  Iksubance  Co.* 
(Supreme  Court,  Massachusetts,  October  Term,  1863.)  BR^rtpr^ 
sentcUioiu  —  Bicumbrance. 

11  an  application  for  insurance  is  expressly  made  a  part  of  the  policy,  and  the  policy  is  abo 
made  subject  to  the  conditions  and  limitations  expressed  in  the  by-lawi  annexed,  and 
these  by-laws  provide  that  the  policy  shall  be  void  if  the  application  shall  not  express 
the  true  title  of  the  assured  to  the  property  and  his  interest  therein,  an  answer  that  ths 
applicant  owns  the  property  to  be  insured,  in  reply  to  a  direct  inquiry  in  the  appllc^ion 
upon  that  subject,  when  in  fact  he  only  holds  a  bond  for  a  deed,  will  avoid  the  policy. 

So  an  answer  in  such  application  that  the  property  is  incumbered  for  $1,000  with  other 
property,"  in  reply  to  the  question,  '*  Is  it  incumbered  by  mortgage  or  otherwise  ?  If  so, 
for  what  sum?  will  avoid  the  policy,  if  in  fact  there  b  a  mortgage  for  $1,400  upon  the 
property  insured  and  other  property. 


Elisha  Jacobs  v«.  Eaole  Mutual  Fieb  Iksueakcb  Co.* 
(Supreme  Court,  Massachusetts,  October  Term,  1863.)  Kcn-dU- 
closure.  —  JliurepresentcUion. 

If  prior  to  the  passage  of  St.  1861,  ch.  152,  a  policy  of  insurance  was  issued  under  the  ood- 
ditions  and  limitations  expressed  in  the  by-laws  of  the  insurance  company,  one  of  which 
was  that  when  any  property  insured  should  be  taken  possession  of  by  a  mortgagee  the 
policy  should  be  void,  and  the  application,  which  was  expressly  made  a  part  of  the 
policy,  contained  an  agreement  that  if  the  answers  therein  did  not  give  a  full;  just,  and 
true  exposition  of  all  the  facts  and  circumstances  in  relation  to  the  condition,  ^tnatien, 
value,  and  risk  of  the  property  to  be  insui^  the  policy  should  be  void,  the  omission  to 
disclose  in  the  application  the  fact  that  possession  of  the  premises  to  be  insured  had  been 
taken  under  a  second  mortgage  thereof,  and  a  subsequent  retaking  of  possession  under 
the  same  mortgage,  without  the  consent  of  the  underwriters,  will  avoid  the  policy. 

Such  policy  will  also  be  rendered  invalid  if,  in  reply  to  a  question  in  the  application  caning 
for  the  amount  of  incumbrances,  the  answer  was  that  there  were  two  mortgages  for 
$2,700  in  all,  the  first  of  which  was  for  $1,150,  and  the  seoond  for  $1,550,  when  m  fset 
the  first  was  for  $1,150  as  principal,  and  for  accrued  interest  to  the  amount  of  $300  mors. 

^  7  Allen,  46.  «  7  Allen,  182. 


Digitized  by 


NiAGABA  Fire  Ins.  Co.  v.  Db  Gbafp,  12  Mich.  124.  707 


Ldqaon.  — Description  of  Property.  —  Storing.—- Hazardous  Goods. 


Patrick  B.  Murphy  vs.  People's  Equitable  Mutual  Fire 
Insurance  Co.^  (Sapreme  Court,  Massachusetts,  October  Term, 
1868.)    IHeadtng. —  Waiver,  —  Misrepresentation,  —  Estoppel 

If  the  plaintiff  in  an  action  on  a  policy  of  insurance  voluntarily  files  a  replication,  which 
aimply  alleges  that  the  defendants  have  waived  the  objections  stated  in  the  answer)  he 
thereby  adiaits  the  truth  of  the  facts  therein  contained.  If  an  application  for  insuranoe 
is  expreaely  made  a  part  of  the  policy,  an  answer  in  the  application  falsely  denying  the 
existence  of  incumbrances  on  the  property  to  be  insured  will  avoid  the  policy. 

A  vote  by  directors  of  a  mutual  insurance  company,  authorizing  one  of  their  number  and 
their  treasurer  to  settle  a  loss,  and  partial  pajTnents  actually  made  by  the  treasurer  upon 
trustees'  processes  in  which  the  company  were  summoned  as  trustees  of  the  assured,  and 
statements  by  different  officers  of  the  company  to  the  assured  that  his  claim  ought  to  be 
paid,  will  not  estop  the  company  from  defending  an  aetion  upon  the  policy,  on  the  ground 
of  misrepreeentation  in  the  application  for  Insurance,  if  it  does  not  appear  that  the  as- 
sured has  changed  his  position  in  reference  to  his  claim,  in  consequence  of  these  acts  and 
declarations. 


Solomon  F.  Townb  vs.  Fitohburg  Mutual  Fire  Insur- 
ance Co.*  (Sapreme  Court,  Massachusetts,  October  Term,  1868.) 
Misrepresentation.  —  hhcumbranees. 

If  an  applioation  for  insurance  is  ocpressly  made  a  part  of  the  policy,  and  the  policy  is  also 
made  subject  to  the  conditions  and  limitations  expressed  in  the  by-laws  annexed,  and 
these  by-laws  provide  that  the  policy  shall  be  void  if  the  application  shall  not  contain  a 
full,  Sair,  and  substantially  true  representation  of  all  the  facts  and  circumstances  re- 
specting the  property,  so  far  as  they  are  within  the  knowledge  of  the  assured  and  ma- 
terial to  the  risk,  and  the  premises  are  subject  to  two  mortgages  made  by  the  insured,  the 
mentioning  of  only  one  of  them,  in  reply  to  a  question  in  the  application,  Is  the  prop- 
erty mortgaged  or  otherwise  incumbered,  and  to  what  amount?  "  will  avoid  the  policy. 
And  the  fact  that  the  insured  did  not  then  recollect  the  other  mortgage  is  immaterial. 

NiAGABA  FiRB  INSURANCE  Co.  VS.  HeNRY  De  GRAFF. 

(Supreme  Court,  Michigan,  October  Term,  1863.) 

lAqmrs.  -^Description  of  Property.  —  Storing.  —  Haaardous  Goods. 

Spirituous  liquors  illegally  kept  for  sale  may,  notwithstanding,  be  lawfully  insured  against 
destruetion  by  fire.  The  risks  insured  against  are  not  the  consequences  of  illegal  acts, 
but  of  accidents. 

Where  an  insurance  was  effected  on  "  groceries,"  and  there  was  evidence  that  the  insurer 
was  informed  that  alcohol  and  spirituous  liquors  constituted  a  part  of  the  stock,  it  was 
held  that  whether  they  were  included  in  the  term  "  groceries  "  in  the  policy  was  a  ques- 
tion of  fact  for  the  jury. 

A  policy  of  insurance  against  fire  provided  that  the  policy  should  be  void  if  the  premises 
were  used  for  storing  or  keeping  therein  any  articles  included  in  certain  classes  of  haz- 
ards annexed  to  the  policy,  "  except  as  herein  specially  provided,  or  hereafter  agreed  to 
by  [the  insurers]  in  writing  upon  this  policy.''  It  was  hdd  that  where  a  stock  was  in- 
sured under  the  general  designation  of  "groceries,''  which  included  some  of  these  haz- 
ardous articles,  the  insurance  by  this  designation  did  specially  provide  for  them  in 
^ting  upon  the  policy." 

A  elause  in  a  fire  policy  which  provided  that  if  gunpowder  or  other  articles  subject  to  legal 


*  7  Allen^  239. 


>  7  Allen,  51. 
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restriction  should  be  kept  in  greater  quantities  or  in  a  different  manner  than  was  pv»- 
vided  by  law,  the  policy  should  be  void,  was  htld  to  have  reference  only  to  artidea  of  an 
intrinsically  dangerous  nature  as  liable  to  cause  injury  accidentally  or  by  carelesaneas, 
and  not  to  refer  to  liquors,  the  traffic  in  which  was  made  illegal  by  statute. 

Error  to  Lenawee  Circuit. 

The  plaintiffs  in  error  insured  De  Graff  against  loss  or  dam- 
age by  fire  to  the  amount  of  $1,500,  as  follows :  $500  on  dry 
goods  contained  in  the  wood  building  occupied  by  assured  ;  $200 
on  groceries ;  $100  on  hardware ;  $100  on  boots  and  shoes  ;  $50 
on  crockery ;  $50  on  hats  and  caps ;  all  contained  in  the  wood 
store  on  south  side  of  Main  Street,  village  of  Palmyra ;  $500  on 
dwelling-house.'*  The  policy  provided  that  if  the  premises  shall 
be  used  for  the  purpose  of  carrying  on  therein  any  trade  or  occu- 
pation, or  for  storing  or  keeping  therein  any  articles,  goods,  or 
merchandise,  denominated  hazardous^  or  extra  hazardausj  or  spe- 
ciaUy  hazardavs^  in  the  second  class  of  the  classes  of  hazards  at- 
tached to  this  policy,  except  as  herein  specially  provided  for, 
or  hereafter  agreed  to  by  this  corporation  in  writing  upon  this 
policy,  from  thenceforth,  so  long  as  the  same  shall  be  so  used,  this 
policy  shall  be  of  no  force  or  effect."  "  Whenever  gunpowder,  or 
other  article  subject  to  l^al  restriction,  shall  be  kept  in  sidd 
premises,  in  quantities  greater  than  the  law  allows,  or  in  a  man- 
ner different  from  that  prescribed  by  law,  unless  said  use  or  keep- 
ing is  specially  provided  for  herein,  this  policy  shall  be  null  and 
void." 

Attached  to  the  policy  was  an  enumeration  of  classes  of  haz- 
ards."   In  the  second  class  were  enumerated  as  follows :  — 

Hazardous,  No.  2.  China  or  earthenware,  grocers'  stocks,  gum 
shellac,  oil,  provisions,  spirituous  liquors^  sugars,  sulphur,  tal- 
low, &c. 

Extra  hazardous.  No.  2.    Alcohol^  apothecaries'  stocks,  Ssc* 
There  was  no  indorsement  upon  the  policy,  and  no  special  pro- 
vision in  it,  assenting  in  terms  to  the  keeping  by  De  Graff  of  gun- 
powder, drugs  and  medicines,  spirituous  liquors,  or  alcohoL 

The  action  was  brought  to  recover  the  insurance  upon  the 
goods,  which  had  been  destroyed  by  fire.  By  the  bill  of  excep- 
tions settled  in  the  case,  it  appears  tiiat  on  the  trial  it  was  proved 
on  the  part  of  the  plaintiff,  that  at  the  time  of  the  issuing  of  tiie 
policy,  and  from  that  time  to  the  time  of  the  fire,  he  was  engaged 
in  the  business  of  a  retail  country  store  at  Palmyra;  tiiat  his 
stock  consisted  of  dry  goods,  groceries,  crockery,  and  hardware, 
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boots  and  shoes,  hats  and  caps,  together  with  a  small  amount  of 
drugs  and  medicines,  consisting  chiefly  of  piUs,  plasters,  patent 
medicines,  roots  and  barks.  He  also  kept  alcohol  for  sale  to  the 
amount  of  not  exceeding  a  barrel,  and  also  a  few  bottles  of  spirit- 
uous liquors  sealed  up  in  bottles,  for  sale  at  retail  by  the  bottle. 

The  plaintiff  also  gave  evidence  tending  to  show,  and  which  he 
claimed  did  show,  that  at  the  time  he  made  application  for  the  in- 
surance he  told  the  agent  of  the  diBfendant  who  issued  the  policy, 
that  he  wanted  an  insurance  on  his  stock  of  goods  which  he  de- 
scribed ;  that  he  informed  the  agent,  among  other  things,  in  answer 
to  a  question  by  him,  that  he  kept  alcohol  and  spirituous  liquors  as 
aforesaid ;  that  said  agent  then  drew  up  the  application  and  that 
the  plaintiff  signed  it ;  which  statement  was  denied  by  the  testi- 
mony of  the  agent,  R.  B.  Robbins,  who  testified  that  he  was  not 
informed  by  the  plaintiff  that  alcohol  or  spirituous  liquors  were 
kept  for  retail  in  said  store. 

For  the  defence  the  judge  was  asked  to  charge  the  jury  :  That 
the  articles  of  alcohol  and  spirituous  liquors  (since  the  Prohibit- 
ory Liquor  Law,  forbidding  all  persons  from  selling  or  keeping 
for  sale  spirituous  or  intoxicating  liquors)  are  not  included  in  the 
term  groceries,"  as  used  in  referring  to  goods  kept  for  sale. 
The  judge  refused  so  to  charge,  but  charged  the  jury  that  that 
question  was  a  question  of  fact  for  the  jury.  He  also,  at  the  re- 
quest of  the  plaintiff,  further  charged,  that  by  the  conditions  at- 
tached to  the  policy  the  keeping  of  alcohol  is  no  more  prohibited 
than  sugars,  provisions,  or  tallow,  if  it  constitute  a  part  of  an  ordi- 
nary grocer's  stock ;  that  the  enumeration  of  oils,  gum  shellac, 
provisions,  sulphur,  tallow,  alcohol^  &c.,  in  the  conditions  attached 
to  the  policy,  together  with  grocers'  stocks,  does  not  make  it  nec- 
essary to  specify  such  things  when  an  insurance  is  being  taken  on 
the  stock  itself,  when  they  constitute  a  part  thereof.  In  other 
words,  the  insurance  of  a  stock  of  groceries  is  an  insurance  of 
everything  commonly  kept  and  sold  under  that  head,  and  the  in- 
surer is  apprised,  by  an  application  for  insurance  on  groceries,  that 
the  insured  keeps  or  may  keep  any  and  all  of  the  articles  com- 
monly kept  and  sold  under  the  denomination  of  groceries ;  other- 
wise an  insurance  on  a  stock  of  groceries  would  be  an  insurance 
conditioned  to  be  void  if  certain  prominent  articles  of  groceries 
were  kept ;  that  if  the  articles  above  enumerated,  or  any  others 
denominated  hazardous  or  extra'  hazardous  in  the  conditions,  are 
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commonly  kept  and  sold  as  a  part  of  a  grocer's  stock,  dien  in  in- 
suring a  stock  of  groceries,  the  hazard  from  keeping  those  articles 
is  charged  and  paid  for,  and  the  risk  thereon  assumed  by  the  in- 
surer, whether  the  insurer  was  specially  informed  of  those  artidei 
constituting  a  part  of  the  stock  or  not,  unless  there  was  a  conceal- 
ment on  the  part  of  the  insured. 

The  counsel  for  the  plaintiff  further  requested  the  ja^;e  to 
charge  the  jury,  that  the  keeping  of  a  small  quantity  of  gun- 
powder for  retail,  as  part  of  plaintiff's  stock,  would  not  render 
the  policy  void ;  which  request  was  refused.  The  counsel  for  ihe 
plaintiff  also  further  requested  the  judge  to  charge  the  jury  each 
of  the  following  several  propositions  :  — 

1.  That  the  keeping  of  a  small  quantity  of  alcohol  or  aloohoKc 
liquors  as  a  part  of  his  stock  would  not  render  the  insurance  void. 

2.  That  if  the  jury  find  that  alcohol  and  alcoholic  liquors,  gun- 
powder, and  drugs  and  medicines,  in  moderate  quantities,  for  re- 
tail, usually  constitute  part  of  a  stock  of  groceries  in  such  a  store 
as  plaintifTs,  the  fact  that  plaintiff  so  kept  them  as  part  of  his 
stock  would  not  render  his  policy  void. 

8.  That  if  the  jury  find  that  the  plaintiff,  at  the  time  of  ap- 
plying for  his  insurance,  omitted  to  disclose  the  fact  that  he  k^ 
in  his  stock  any  of  the  articles  above  mentioned,  that  would  not 
render  his  policy  void  unless  he  knew  that  the  fact  of  keeping 
them  would  have  a  tendency  either  to  prevent  his  getting  the  in- 
surance or  to  make  the  rate  of  premium  higher,  and  concealed 
the  fact  with  fraudulent  intent. 

4.  (If  the  court  should  hold  that  the  keeping  of  alcdiol  or 
alcoholic  liquors  for  sale  by  plaintiff  was  illegal,  and  that  the 
insurance  thereof  was  on  that  account  void — then)  That  the  ille- 
gality of  keeping  such  liquors  would  not  affect  the  insurance  upon 
the  remaining  portion  of  the  stock. 

f5.  That  the  provision  in  the  policy  against  storing  or  keeping 
in  the  premises  mentioned  therein  certain  hazardous  articles 
therein  referred  to,  is  not  to  be  construed  as  prohibiting  the 
keeping  of  a  small  quantity  of  any  of  the  articles  which  usually 
constitute  a  stock  of  groceries  in  a  country  store,  where  the  stoi^ 
ing  or  keeping  of  such  articles  is  not  the  principal  business  to 
which  the  premises  are  devoted,  but  the  same  are  only  kept  for 
retail  as  part  of  a  general  stock. 

All  of  which  requests  were  refused.   But  the  judge  did  chiige, 


NiAGABA  FiBB  Ins,  Co,  V.  Db  Gbaep,  12  Mich.  124.  711 


Liquors.  —  Detciipdon  of  Property.  —  Storing.  —  Haiardons  Goods. 

at  the  request  of  the  counsel  for  plaintiff,  that  whether  the  agent 
was  actually  informed  by  De  Graff  that  he  kept  a  small  quan- 
tity of  alcohol  and  liquors  sealed  up  in  bottles  as  a  part  of  his 
stock,  as  testified  to  by  De  Graff,  was  a  question  of  fact  for  the 
jury. 

The  judge  further,  at  the  request  of  the  counsel  t(a  the  de- 
fendants, instructed  the  jury  as  follows :  — 

1.  That  the  keeping  alcohol  for  sale  in  the  store  where  the 
goods  were  kept  was  in  vicdation  of  the  conditions  of  the  policy ; 
and  if  the  jury  believe  that  alcohol  was  so  kept  before  and  at  the 
time  of  the  fire,  the  plaintiff  cannot  recover. 

2.  That  the  keeping  of  drugs  and  medicines  in  the  store 
where  the  goods  were  kept  was  in  violation  of  the  conditions  of 
the  policy  ;  and  if  the  jury  believe  that  drugs  and  medicines 
were  so  kept  before  and  at  the  time  of  the  fire,  the  plaintiff  can- 
not recover. 

8.  That  the  policy  insuring  specific  articles  under  the  different 
heads  of  dry  goods,  groceriesi  hardware,  crockery,  boots  and 
shoes,  hats  and  caps,  authorizes  the  keeping  of  those  prohibited 
articles  only  which  come  under  these  specific  classes. 

4.  That  the  term  "groceries"  applied  to  property  insured  as 
in  this  case  is  not  to  be  presumed  to  apply  to  any  articles  kept 
for  an  illegal  purpose,  or  to  operate  as  an  express  assent  to  a 
waiver  of  ike  conditions  annexed  to  the  policy. 

5.  That  the  conditions  of  the  policy,  as  weU  as  the  conditions 
annexed  to  the  policy,  are  by  operation  of  law  made  express 
warranties,  and  any  violation  of  them  or  any  part  of  them,  whether 
accompanied  by  fraud  or  not,  renders  the  policy  void,  and  the 
plsuntiff  cannot  recover. 

6.  That  this  policy,  insuring  specific  classes  oi  articles,  and  not 
by  its  terms  including  the  stock  of  a  country  store,  does  not  au- 
thorize the  keeping  of  any  articles  prohibited  by  the  policy  not 
included  in  any  of  those  specific  classes,  because  ot  their  being 
usually  kept  in  a  country  store. 

7.  That  the  provision  of  the  policy,  "  Whenever  gunpowder 
or  any  other  article  subject  to  legal  restriction  shall  be  kept  in 
said  premises  in  quantities  greater  than  the  law  allows,  or  in  a 
manner  different  from  that  prescribed  by  law,  unless  said  use  or 
keeping  is  specially  provided  for  herein,  this  policy  shall  be  null 
and  void,"  prohibits  the  keeping  of  spirituous  liquors  or  alcohol 
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for  sale  contrary  to  the  provisions  of  the  Prohibitory  liquor  Law, 
and  if  the  jury  find  they  were  so  kept,  the  plaintiff  cannot  re- 
cover. 

The  jury  returned  a  verdict  for  the  plaintiff* 

Campbbll,  J.  Plaintiffs  in  error  insured  De  Graff  npoD  his 
stock  of  goods,  described  in  his  application  as  a  stock  of  dry 
goods,  groceries,"  &c.,  dividing  the  risk  into  specific  sums  on  dry- 
goods,  groceries,  hardware,  and  other  things  specifically  men* 
tioned.  There  Was  evidence  tending  to  show  that  he  had  in  his 
store  a  few  bottles  of  spirituous  liquors,  and  a  barrel  of  alcohoL 
Alcohol  was  among  the  articles  mentioned  in  the  second  class  of 
hazards,  in  the  second  sub-division  of  extra  hazards.  Grocers^ 
stocks  generally  were  in  the  first  sub-division  of  the  same  class. 
Bottled  spirituous  liquors  were  not  classed  as  extra  hazardous,  but 
were  included  in  the  first  class  of  ordinary  hazards  in  the  second 
division  of  hazardous.  There  was  evidence  tending  to  show  that 
the  insurance  agent  who  drew  up  the  application  was  informed 
of  the  presence  of  the  liquors  and  alcohol,  which  was  however 
denied  by  the  agent.  The  property  being  destroyed,  a  suit  was 
brought  on  the  policy,  and  judgment  was  recovered.  Error  is 
brought  on  the  rulings  upon  the  trial.  The  points  taken  refer 
mostly  to  a  clause  in  the  policy  which  declared  that  if  the  store 
should  be  used  ^^for  storing  or  keeping  therein  any  articles,  goods, 
or  merchandise,  denominated  hazardous,  or  extra  hazardous,  or 
specially  hazardous,  in  the  second  class  of  the  classes  of  hazards 
annexed  to  this  policy,  except  as  herein  specially  provided  for,  or 
hereafter  agreed  to  by  this  corporation,  in  writing  upon  thb  pol- 
icy, from  thenceforth,  so  long  as  the  same  shall  be  so  used,  this 
policy  shall  be  of  no  force  or  effect."  There  was  a  further  clause 
annulling  the  policy  whenever  gunpowder  or  any  other  articles 
subject  to  legal  restriction  should  be  kept  in  greater  quantities  or 
in  a  different  manner  than  prescribed  by  law. 

The  court  below  refused  to  charge,  as  requested,  that  since  the 
passage  of  the  Prohibitory  Liquor  Law  alcohol  and  spirituous 
liquors  are  not  included  in  the  term  groceries"  as  used  in  re- 
ferring to  goods  kept  for  sale ;  and  chmged  that  the  question 
whether  they  were  so  included  was  one  of  fact  for  the  jury.  To 
this  exception  is  taken. 

It  was  claimed  on  behalf  of  the  plaintiffs  in  error  that  if  these 
liquors  can  be  allowed  to  be  included  in  a  policy,  the  policy 
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will  be  to  all  intents  and  purposes  insuring  an  ill^al  traffic  ;.  and 
BBTeral  cases  were  cited  involving  marine  policies  on  unlawful 
voyages,  and  lottery  insurances,  which  have  been  held  void  on 
that  ground.    These  cases  are  not  at  all  parallel,  because  they 
rest  upon  the  fact,  that  in  each  instance  it  is  made  a  necessary 
condition  of  the  policy  that  the  illegal  act  shall  be  done.  The 
ship  being  insured  fo  ra  certain  voyage,  that  voyage  is  the  only 
one  upon  which  the  insurance  would  apply,  and  the  underwriter 
becomes  thus  directly  a  party  to  an  illegal  act.    So  insuring  a 
lottery  ticket  requires  the  lottery  to  be  drawn  in  order  to  attach 
the  insurance  to  the  risk.    If  this  policy  were  in  express  terms  a 
policy  insuring  the  party  selling  liquors  against  loss  by  fire  or 
forfeiture,  it  would  be  quite  analogous. .  But  this  insurance  at- 
taches only  to  property,  and  the  risks  insured  against  are  not  the 
consequences  of  illegal  acts,  but  of  accident.  *  Our  statute  does 
not  in  any  way  destroy  or  affect  the  right  of  property  in  spirit* 
uous  liquors,  or  prevent  title  being  transmitted,  but  renders  sales 
unprofitable  by  preventing  the  vendor  from  availing  himself  of 
the  ordinary  advantages  of  a  sale,  and  also  affixes  certain  penal- 
ties. Hibhard  v.  People^  4  Mich.  125  ;  Bagg  v.  Jerome^  7  Mich. 
145.    If  the  owner  sees  fit  to  retain  his  property  without  selling 
it,  or  to  transmit  it  into  another  state  or  country,  he  can  do  so. 
By  insuring  his  property  the  insurance  company  have  no  concern 
with  the  use  he  may  make  of  it,  and  as  it  is  susceptible  of  lawful 
uses,  no  one  can  be  held  to  contract  concerning  it  in  an  illegal 
manner  unless  the  contract  itself  is  for  a  directly  illegal  purpose. 
Collateral  contracts,  in  which  no  illegal  design  enters,  are  not 
affected  by  an  illegal  transaction  with  which  they  may  be  re- 
motely connected.    In  the  case  of  The  Ocean  Insurance  Co,  v. 
Polleys^  13  Pet.  157,  an  insurance  upon  a  ship  known  by  the 
insurance  company  to  be  liable  to  forfeiture  under  the  registry 
laws  of  the  United  States,  was  held  valid,  and  a  recovery  was 
permitted  for  a  loss  while  sailing  under  papers  known  to  be  ille- 
gal.   The  case  of  Armstrong  v.  Toler^  11  Wheat.  268,  is  still 
stronger.    It  is  difficult  to  perceive  how  public  policy  can  be  vio- 
lated by  an  insurance  of  any  kind  of  property  recognized  by  law 
to  exist. 

The  question  then  arises,  whether  the  court  rightly  left  it  to 
the  jury  to  say,  as  a  matter  of  fact,  whether  the  term  "  grocer- 
ies  included  spirituous  liquors  and  alcohol.  That  it  may  include 
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them  in  the  absence  of  such  a  statute  is  not  d^ed ;  the  recog- 
nized definitions  embracing  them  clearly,  so  that  it  may  be 
doubted  whether  it  might  not,  in  that  case,  require  evid^K^  of 
usage  to  exclude  that  meaning  if  such  articles  existed  in  an  in- 
sured stock  of  groceries.  See  New  York  Equitable  iMwranee 
Co.  v.  Lcmgdon^  6  Wend.  628.^  There  was  evidence  before  the 
jury  in  the  case  before  us,  that  these  things  did  in  fact  form  a 
part  of  the  stock,  and  evidence  tending  to  show  a  knowledge  of 
the  fact  by  the  agent.  The  statute  does  not  prohibit  the  sale  of 
all  kinds  of  liqiiors,  but,  as  to  some,  expressly  recognizes  tiie 
right  in  every  one.  Whatever  may  be  the  presumption  under 
our  present  statute,  as  to  the  extent  of  the  term  groceries,^'  — 
a  question  not  raised  in.  the  case,  and  upon  which,  therefore,  it 
would  be  improper  to  pass, —  we  think  the  instruction  asked 
was  altogether  tdb  broad,  in  claiming  that  alcohol  and  other 
liquors  could  not  possibly  be  included.  The  question  was  prop- 
erly left  to  the  jury. 

If  the  jury  found,  as  their  verdict  shows  they  must  have  done, 
that  the  term  groceries  "  included  the  liquors  in  question,  then 
the  other  instructions  complained  of,  which  held  that  by  insuring 
such  a  stock  the  liquors  were  embraced  although  extra'  hazardous, 
were  clearly  correct.  By  the  use  of  a  term  including  them  they 
are  "  specially  provided  for  in  writing  on  the  policy^'*  Insuring 
a  class  of  goods  includes  what  is  usually  contained  in  it,  whether 
extra  hazardous  or  not.  See  Bryant  v.  Poughkeepsie  Mutual 
Insurance  Co.  17  N.  Y.  200  ;  ^  Harper  v.  Albany  Mutual  Inmr^ 
ance  Co.  17  N.  Y.  194  ;^  Harper  v.  N.  Y.  City  Insurance  Co.  22 
N.  Y.  441 ;  *  Dehnguemare  v.  The  Tradesmen's  Insurance  Co.  2 
Hall,  SSO.**  In  these  instructions  the  jury  were  directed  to  in- 
clude the  articles  only  if  satisfied  that  they  were  commonly 
kept  and  sold  as  part  of  a  grocer's  stock.  This  qualification  was 
sufficiently  broad  to  prevent  any  improper  inferences. 

The  clause  of  the  policy  vitiating  it  if  gunpowder  and  otiier 
articles  subject  to  legal  restriction  should  be  kept  in  greater 
quantities  or  in  a  different  manner  than  is  provided  by  law,  was 
not  pressed  very  strongly  on  the  argument,  and  evidently  refers 
only  to  articles  of  an  intrinsically  dangerous  nature,  as  liable  to 
cause  injury  accidentally  or  by  carelessness.   It  has  no  reference 

1  AnU,  voL  1,  p.  34S.  «  AnU,  p.  37.  •  AntU,  p. 

*  AiiU,  p.  261.  «  AnU,  ToL  1,  p.  289. 
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to  any  risks  except  such  as  render  the  property  more  likely  to  be 
destroyed.  There  are  no  statatory  provisions  concerning  liquors 
analogous  to  the  laws  restricting  the  use  of  powder. 

Our  attention  has  been  called  to  the  fact,  that  the  other  charges 
given  on  the  one  side  and  refused  on  the  other  are  inconsistent 
with  those  complained  of.  So  far  as  this  is  the  case,  however, 
they  favored  the  plaintifb  in  error,  —  those  excepted  to  being  the 
only  ones  which  could  damnify  them.  Had  the  verdict  been  for 
them,  the  discrepancies  would  have  been  more  important  in  de- 
termining the  rights  of  the  other  party.  The  question  whether 
the  jury  did  not  find  against  evidence,  or  perversely,  could  only 
be  presented  in  the  circuit  court. 

The  judgment  should  be  affirmed,  with  costs. 

Manning,  J.,  concurred.  Chbistiangy,  J.,  also  concurred  in 
the  result.    Mabtin,  C.  J.,  was  absent. 


Johnston  v«.  Gbaham.^  (Common  Pleas,  Upper  Canada, 
Michaelmas  Term,  1863.)  Negligence  in  Effeciing  Inturance,— 
Pleading* 

The  plaintiff  declared  against  the  defendant  as  agent  of  an  insurance  company,  alleging 
that  he  being  the  owner  in  fee  of  certain  premisesi  subject  to  a  mortgage,  had  employed 
the  defendant  to  effect  an  insurance  thereon,  according  to  the  rules  of  the  company,  but 
that  he  (the  defendant)  had  so  carelessly  and  negligently  effected  such  insurance,  that  a 
loss  by  fire  having  occurred,  he  (the  plaintiff)  was  prevented,  by  reason  of  the  careless 
conduct  of  defendant  in  effecting  the  insurance,  from  recovering  the  amount  thereof,  and 
was  put  to  great  trouble  and  expense  in  and  about  the  bringing  an  action  therefor. 

The  defendant  pleaded  an  assignment  by  plaintiff  to  one  Graham,  the  owner  in  fee,  by  vir- 
tue of  a  mortgage  before  the  fire  and  before  action  brought. 

To  this  the  plaintiff  demurred. 

The  defendant  also  took  exception  to  the  declaration  on  the  following  grounds  :  — 

1.  The  amount  and  duration  of  the  policy  are  not  shown. 
8.  No  negligence  by  defendant  is  shown. 

8.  That  no  reason  was  stated  why  the  policy  was  bad,  or  that  the  defect  was  within  the 
defendant's  undertaking. 

4.  No  agency  between  plaintiff  and  defendant  shown,  the  latter  being  agent  for  the  company, 
—  nor  any  reward  or  consideration  averred  for  the  undertaking. 

5.  That  the  breach  is  larger  than  the  promise,  ffeld^  first,  that  the  assignment  of  the  pol- 
icy by  the  plaintiff  to  Graham  was  no  more  than  an  assignment  of  an  ordinary  ehoae  in 
action,  upon  which  the  action  must  be  enforced  in  the  assignor's  name. 

2.  That  the  declaration  (set  out  above)  being  for  a  mis/ecuance^  did  not  require  an  allega- 
tion of  a  consideration  or  reward  to  support  the  action  ;  but  the  defendant  having  under- 
taken to  do  and  having  done  an  act  gratuitously,  was  liable  for  his  m^feamnce  in  the 
performance  of  his  undertaking. 

d.  That  the  defendant,  after  pleading  over,  could  not  object  to  the  want  of  allegation  in 
the  declaration  of  the  amount  or  duration  of  the  insurance  ;  and  lastly,  that  the  defend- 
ant was  entitled  to  judgment  for  the  insufficiency  of  the  count,  because  negligence  gen- 
erally Is  different  from  negligence  to  insure  according  to  the  rules  of  the  company. 
1  14  Up.  Can.  C.  P.  9. 
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WlLUAMSON  V$.  NlAGABA  DISTRICT  MUTUAL  FiRB  IkBUR- 
ANCE  Co.^  (Common  Pleas,  Upper  Canada,  Midiaelmas  Tenn, 
1863.)    Pleading,  —  ^umbrcmce. 

Declaration  on  a  polky  of  insnranee  granted  by  the  defendants  to  the  plaintiff,  aOcgiBg 
loss  and  notice,  and  as  soon  as  possible  thereafter,  and  within  thirty  dajs,  the  deliTcry  of 
particulars,  signed,  and  all  the  declarations  made  on  oath,  and  an  account  verified  br  the 
oath  of  the  plaintiif,  and  showing  no  other  insurance  on  the  premises. 

The  fifth  plea  stated  the  condition  by  which  the  insured  is  required  to  give  a  particiilar  ac- 
count under  oath,  and  to  state  whether  and  what  other  insurance  existed  upon  the  prem- 
ises at  the  time  of  the  fire,  and  that  plaintiff,  although  he  had  delivered  ha  acooonk,  yet 
he  had  hitherto  neglected  to  inform  defendants  whether  any  and  what  other  insumiee 
existed. 

The  sixth  plea  allged  that  the  property  insured  was  incumbered  by  a  mortgage,  and  that 
the  plaintiff  did  not  truly  state  his  title  to  the  land. 

The  plaintiff  replied  to  the  fifth  plea,  that  no  other  insurance  was  effected  on  the  property 
insured,  and  to  the  sixth  that  the  title  to  the  land  was  not  incumbered. 

Upon  demurrer  to  these  replications  and  exceptions  to  the  pleas,  Held,  that  inasmuch  aa 
the  defendants  in  the  fifth  plea  did  not  complain  of  the  plahitifPs  not  having  made  a  dec- 
laration upon  oath,  but  that  he  had  neglected  to  inform  them  as  to  whether  there  was 
any  other  insurance,  the  traverse  did  not  come  within  the  condition  of  the  policy  and  the 
fifth  plea  was  bad.  Held,  also,  that  the  sixth  plea  was  fully  answered,  the  allegataon  of 
title  of  the  insured  being  owner  in  fee  of  the  land  not  being  necessary,  and  the  income 
branoe  being  traversed. 

Babnes  et  al.  vs.  Union  Mutual  Fieb  Ins.  Co.* 

(Supreme  Court,  New  Hampshire,  December,  1863.) 
Other  Insurance,  —  Assignment.  —  Powers,  —  Mortgagee.  —  Actum* 

In  reply  to  the  question  whether  there  was  any  insurance  on  the  property,  the  plaintiff  and 
no.  He  had  in  fact  previously  obtained  insurance  with  the  same  underwriter.  JTeU, 
that  the  policy  was  not  avoided,  though  the  charter  provided  that  other  insurance  should 
only  subsist  with  the  consent  of  the  defendants  signified  by  indorsement  on  the  policy. 
And  if  under  such  circumstances  the  defendants  consent  to  an  assignment  of  the  policy, 
the  policy  is  binding  in  the  hands  of  the  assignee. 

A  mutual  company,  by  a  by-law,  may  provide  that  a  mortgagee,  to  whom  a  policy  is  as- 
signed for  collateral  security,  may  have  the  policy  ratified  to  him  by  the  assent  of  the 
directors,  and  that  he  shall  thenceforth  have  all  the  rights  of  the  assured.  Under  such  a 
by-law,  the  mortgagee  and  assignee  may  sue  in  his  own  name,  and  is  to  be  regarded  in 
all  respects  as  the  party  insured. 

It  is  no  defence  that  in  the  notice  of  loss  it  was  not  stated  that  the  debt  of  the  assignee  as 
mortgagee  was  also  secured  on  other  proper^. 

The  assignee  may  give  notice  of  loss. 

Suit  may  be  brought  in  the  name  of  an  agent  who  has  effected  the  insurance  in  his  own 
name. 

Bell,  C.  J.  The  erroneous  statement  in  the  application  did 
not  render  the  policy  void.  The  defect  was  not  of  that  class 
which  renders  a  poUcy  absolutely  and  incurably  void.  Its  ut- 
most effect  was  to  render  it  voidable  at  the  election  of  the  com- 
pany.   Till  then  it  remained  so  far  in  force,  as  to  be  at  all  times 


1  14  Up.  Can.  C.  P.  15. 
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capable  of  ratification  or  confirmation,  and  when  confirmed,  it 
was  thenceforth  valid,  as  if  no  d^ect  had  ever  existed  in  it.  The 
company  must  be  taken  to  be  aware  of  the  error,  and  of  all  the 
&cts  connected  with  it,  since  the  previous  policy  was  in  their  own 
company.  Their  own  records  did  or  should  show  when  it  was 
to  terminate,  and  when  it  was  in  fact  discharged.  When  the 
directors  then,  in  1860,  assented  to  the  transfer  to  Dickey,  and 
by  him  to  the  plaintiffs,  they  assented  to  them  as  assignments 
of  a  valid  subsisting  policy,  by  which  they  were  bound.  This 
was  a  -complete  ratification,  and  it  is  quite  too  late  for  them  to 
raise  objections  to  its  validity  founded  on  past  transactions. 

It  has  been  repeatedly  held,  that  if  application  for  insurance  is 
taken  by  an  agent  of  an  insurance  company,  and  he  knows  the 
facts,  the  omission  to  state  facts  material  to  the  risk,  or  an  erro- 
neous statement  relative  to  such  facts,  without  any  fraudulent 
purpose,  wiU  not  avoid  the  policy ;  the  company  will  be  charged 
with  the  knowledge  of  the  agent.  Marshall  v.  Columbian  Ins. 
Co.  27  N.  H.  167 ;  ^  Campbell  v.  Merchants'  Ins.  Co.  37  N.  H. 
85  ;  2  Clark  v.  Union  Ins.  Co.  40  N.  H.  333. «  It  is  equally  reason- 
able  to  charge  them  with  notice  of  facts,  which  appear  upon  their 
own  records,  relating  to  the  same  parties  and  property,  especially 
as  at  the  time  of  the  directors'  assent  to  the  transfers  the  pre- 
vious policy  had  been  long  discharged. 

It  is  insisted  that  this  policy  was  never  so  assigned  to  the  plain- 
tiffs that  they  became  members  of  the  company,  liable  for  assess- 
ments, and  entitled  to  maintain  this  action.  In  support  of  this 
position  two  points  are  urged :  1st.  That  a  mortgage  is  not  an 
alienation  within  the  meaning  of  the  charter  and  by-laws ;  and 
the  assignment  of  a  policy  cannot  be  made  to  a  mortgagee  so  as  to 
make  him  a  member  of  the  company ;  and,  2d.  That  the  policy 
having  been  assigned  by  the  McKeans  to  Dickey,  the  power  of 
assignment  for  this  purpose  was  exhausted. 

The  effect  of  the  assignment  and  assent  of  the  directors  de 
pends  upon  the  provisions  of  the  charter  and  by-laws,  stated  in 
the  case.  Under  these  clauses  it  has  been  held,  and  is  to  be  re- 
garded as  settled,  that  a  mortgage  is  not  an  alienation  which  will 
cause  a  forfeiture.  Shepherd  v.  Union  Ins.  Co.  38  N.  H.  232 ;  * 
Folsom  V.  Belknap  Ins.  Co.  30  N.  H.  231;*  Bollins  v.  Colum- 
bian  Ins.  Co.  25  N.  H.  200  ;  ®  and  numerous  cases  elsewhere. 

1  Ante,  Tol.  S,  p.  634.  «  AtOe,  p.  288.  »  AnU,  p.  481.  ' 

«  Ante,  p.  408.  «  AnU,  p.  23.  «  AnU,  vol.  3,  p.  898. 
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At  common  law  an  assignee  of  a  contract,  negotiable  insfcni- 
ments  excepted,  can  maintain  no  action  upon  it,  excepting  in  the 
name  of  his  assignor,  the  original  contracting  party.  And  this 
role  is  held  to  apply  to  policies  of  insurance,  though  in  terms 
made  to  the  party  insuring  and  his  assigns.  BMin9  v.  ColMm- 
bian  Ins.  Co.  26  N.  H.  204.  But  if  the  debtor  make  a  promise 
to  the  assignee  to  pay  the  debt  to  him,  the  assignee  may  maintain 
an  action  in  his  own  name.  Wiggin  y.  Damrell,  4  N.  H.  76 ; 
Ourrier  v.  Sodgdan,  8  N.  H.  82  ;  jEd$on  v.  Fuller,  23  N.  H.  191 ; 
ThompMon  v.  Emery,  27  N.  H.  278  ;  Shepherd  v.  Union  Im.  Co. 
88  N.  H.  288. 

In  the  case  oi  mutual  insurance  companies  it  has,  however, 
been  held,  that,  in  the  absence  of  provisions  in  the  diarter,  or  by- 
laws, or  policy  to  that  effect,  an  assignee  cannot  recover  in  his 
own  name,  though  the  company  assent  to  the  assignment.  Fol^ 
Bom  V.  Belknap  In%.  Co.  80  N.  H.  241 ;  JeMcl  v.  Williamtburg 
Ins.  Co.  8  HUl,  88 ;  ^  Shepherd  v.  Union  In%.  Co.  88  N.  H.  282 ; 
Conover  v.  Mutual  Ins.  Co.  8  Denio,  864 ;  ItoUins  v.  Columbian 
Ins.  Co.  26  N.  H.  205. 

This  is  manifestly  an  exception  to  the  general  rule  of  the  law 
on  the  subject,  founded  on  the  peculiar  nature  of  the  contract, 
and  the  limited  powers  of  such  companies,  and  is  not  adopted  in 
some  of  the  states.  Phillips  v.  Merrimack  Ins.  Co.  10  Cush.  8S0  ;* 
Bennett  v.  Union  Ins.  Co.  7  Cush.  176 ;  Lowell  v.  Middlesex  Ins. 
Co.  8  Cush.  127 ; »  Loring  v.  Mantifaeturers'  Ins.  Co.  8  Gray,  28.* 

It  is  with  a  similar  view  of  the  nature  of  the  contract  that  it 
is  held  that  an  assignee,  to  whom  a  policy  has  been  confirmed  by 
the  directors,  cannot  maintain  an  action  upon  the  policy,  for  any 
loss  after  the  assignment,  if  he  has  no  conveyance  or  assignment 
of  the  property  insured.  Rollins  v.  Columbian  Ins.  Co.  26  N.  H. 
200  ;  Peahody  v.  Washington  Ins.  Co.  20  Barb.  889. 

But  there  is  no  doubt  of  the  power  of  a  mutual  insurance  com- 
pany, by  a  by-law  for  that  purpose,  to  provide  that  a  mortgagee, 
to  whom  a  policy  is  assigned  as  collateral  security,  may  have  the 
policy  ratified  to  him  by  the  assent  of  the  directors,  and  that  he 
shall  thenceforth  have  all  the  rights  of  the  assured.  It  was  so 
held  expressly  in  Rollins  v.  Columbian  Ins.  Co.  26  N.  H.  201. 
Under  such  a  by-law,  the  mortgagee  and  asmgnee,  having  the 
policy  ratified  to  him,  may  bring  a  suit  in  his  own  name,  and  is 

1  AnU,  YoL  2,  p.  190.      «  Ante,  vol.  3,  p.  426.      »  lb.  p.  240.      *  AmU^  p.  172. 
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to  be  regarded  and  treated  in  all  respects  as  tiie  party  assured. 
EingBley  v.  New  England  Ins.  Co.  8  Cosh.  398 ;  PhiUips  v.  Jfer- 
rimack  Ifis.  Co.  10  Cash.  850  ;  BoUins  y.  Coltmbian  Jns.  Co.  ub. 
9up. ;  Flarmagan  v.  Camden  In%.  Co.  1  Dutdi.  506. 

The  case  of  Rollins  v.  Colurnhian  La.  Co.  was,  in  the  facts  in- 
volved in  this  question,  much  like  the  present.  like  this,  the 
charter  made  provision  only  for  cases  of  alienation,  while  a  by-law 
declared  that  a  mortgagee  might  have  the  policy  assigned  to  him, 
ratified  to  him,  with  all  the  rights  of  the  original  assured.  The 
plaintiff  had  a  mortgage,  and  an  assignment  of  the  policy  as  col- 
lateral, which  was  assented  to  in  the  usual  form  by  the  directors. 
It  was  held,  as  we  hold  here,  that  the  mortgage  was  not  an  alien- 
ation within  the  charter  to  cause  a  forfeiture  ;  but  that  the  by-law 
was  well  authorized  and  valid ;  and  that  the  mortgagee,  by  the  as- 
sent of  the  directors,  became  the  party  assured,  the  m^ber  of  the 
company,  and  entitled  to  maintain  the  action  in  his  own  name. 

Such  a  deliberate  decision  will  not  be  overruled  incidentally. 
It  must  stand  until  the  court,  upon  a  discussion  of  the  very  ques- 
tion involved  in  it,  shall  find  cause  to  overrule  it.  In  the  case  of 
Shepherd  v.  Union  Ins.  Co.  88  N.  H.  237,  there  was  no  occasion 
to  consider  any  of  these  questions,  no  disposition  to  question  the 
propriety  of  the  decision,  or  to  cast  a  doubt  upon  it.  On  the  con- 
trary, it  was  cited  much  at  length,  and  its  doctrines  approved  and 
reUed  upon.  In  the  case  of  Shepherd  v.  Union  Ins.  Co.  the  plain- 
tiff was  the  original  insured.  He  afterwards  assigned  his  policy 
to  the  Savings  Bank  in  Concord,  as  collateral  security  for  a  note 
which  he  owed  them,  but  the  assignment  of  the  policy  had  not 
been  assented  to  nor  ratified  by  the  directors.  A  loss  arose,  no- 
tices were  given,  and  suits  brought  both  by  Shepherd  and  the  sav- 
ings bank.  It  was  shown  that  the  property  insured  was  subse- 
quently mortgaged  to  Caldwell,  of  which  no  notice  was  given  to 
the  company.  It  was  held,  in  conformity  to  Rollins's  case,  that 
the  savings  bank  could  not  maintain  a  suit  in  their  own  name, 
but  the  action  must  be  in  the  name  of  the  original  assured ;  and 
that  a  mortgage  was  not  an  alienation  within  that  clause  of  the 
charter  which  provided  that  if  the  property  should  be  in  any  way 
alienated  the  policy  should  be  void.  It  was  contended  that  under 
the  16th  section  of  the  by-laws,  —  the  same  recited  in  this  case, 
—  when  the  title  of  any  property  insured  shall  be  changed  by 
sale,  mortgage,  or  otherwise,  the  policy  shall  thereupon  be  void. 
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and  that  the  mortgage  to  Caldwell  defeated  the  policy.  It  was 
admitted  that  if  the  by-law  had  provided  that  if  the  property  in- 
sured should  be  mortgaged  the  policy  should  be  void,  the  pieties 
would  be  bound  ;  but  it  was  held  that  the  language  used  did  not 
naturally  or  necessarily  import  that  a  mortgage  would  be  sudi 
change  of  title  until  liter  a  foreclosure.  There  is  no  prindple 
better  settled  than  that  conditions  that  go  to  destroy  or  divest  es- 
tates or  rights  are  to  be  strictly  construed.  Lazarus  v.  Common^ 
wealthy  ^(?.  5  Pick.  76  ;  JEmerson  v.  Simpson^  48  N.  H.  475.  It  by 
no  means  follows  that,  because  a  mortgage  before  foreclosure  is 
not  a  change  of  title,  which,  under  the  16th  by-law,  will  avoid  die 
policy,  the  assignment  of  the  policy  to  a  mortgagee  may  not  be  as- 
sented to  and  ratified  by  the  company,  so  as  to  give  the  asugnee 
the  rights  of  the  original  assured.  It  is  the  completed  change  of 
title  by  mortgage  and  foreclosure,  which,  if  not  ratified,  avoids  the 
policy.  The  execution  of  a  mortgage  is  but  an  inchoate  change 
of  title  or  alienation,  the  first  step  often  to  that  result,  but  the  ex- 
ecution of  the  mortgage  makes  the  mortgagee  a  grantee  to  whom 
the  policy  may  be  ratified.  A  liberal  construction  is  to  be  given 
to  the  by-law,  so  far  as  it  tends  to  allow  the  parties  to  shape  tiieir 
contracts  and  agreements  according  to  their  mutual  understand- 
ing, of  which  in  this  case  there  can  be  no  doubt. 

There  would  be  little  reason  for  coming  to  a  different  conda- 
sion,  since  the  by-laws  expressly  allow  an  insurance  to  be  made 
by  the  mortgagee  independent  of  the  mortgagor,  which  proves 
that  the  company  do  not  object  to  insuring  the  interest  of  a  mort- 
gagee ;  and  where  property  is  mortgaged,  and  the  existing  policy 
is  assigned  as  collateral,  one  of  the  parties  must  in  the  nature  of 
things  be  trustee  for  the  other,  for  whatever  he  may  recover  of 
the  sum  insured  above  what  is  due  to  himself  ;  and  it  must  be  a 
matter  of  indifference  to  the  company  which  of  the  parties  is  the 
trustee  and  member  of  the  company,  while  the  security  of  the 
mortgagee  requires  that  he  should  be  the  party,  by  and  to  whom 
the  notices  should  be  given.  The  policy  would  be  poor  security 
if  it  was  liable  to  be  defeated  by  the  acts  or  neglects  of  the  mortr 
gagor,  whose  interest  may  be  merely  nominal. 

The  policy  in  suit  was  assigned  by  Dickey  to  the  plaintiffs,  as 
collateral  security  for  his  mortgage  of  the  same  date,  for  $4,000 
on  this  property,  and  on  another  house  and  lot.  It  is  objected 
that  the  plaintiffs'  notice  of  the  burning  of  the  property  insured 
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is  insofficientf  because  it  did  not  state  the  fact  that  their  mort- 
gage covered  other  property,  nor  state  the  value  of  the  land  on 
which  the  building  stood,  which  is  said  to  be  $500.  The  value 
of  the  other  lot  is  stated  to  be  (200,  and  the  building  on  it  was 
insured  for  $1,500. 

The  by-laws  require  an  account  on  oath  of  the  property  lost  or 
damaged,  and  the  value  of  it- at  the  time  of  the  loss,  whether  the 
insured  was  sole  owner,  whether  it  was  incumbered  by  mortgage, 
or  insured  in  any  other  office,  and  the  cause  of  the  fire  so  far  as 
known  ;  but  we  have  observed  nothing  in  the  charter  or  by-laws, 
which  requires  the  statement  here  insisted  on.  And  there  seems 
very  little  color  for  any  suggestion  of  fraud  or  unfairness  in  the 
omission.  The  amount  insured  was  due  to  the  plaintifib,  or  if  their 
mortgage  was  in  part  paid,  to  them  and  Dickey,  and  they  being 
the  parties  entitled  to  sue  as  members  of  the  company,  they  must 
recover  the  whole  loss,  and  must  hold  whatever  was  not  due  to 
themselves,  as  trustees  for  Dickey.  The  defendants  had  no  inter- 
est in  any  question  relative  to  the  state  of  the  mortgage  debt,  or 
the  sufficiency  of  the  security. 

One  assessment  was  made  against  A.  and  N.  McKean  before 
the  assignment,  and  one  after.  Dickey,  who  occupied  and  had 
charge  of  the  property,  was  called  upon  and  neglected  to  pay  these 
assessments,  more  than  three  months  before  the  fire.  No  assess- 
ment was  made  against  the  plaintifib,  nor  were  they  ever  called 
upon  to  pay,  or  notified  of  any  assessment,  and  no  notice  to  the 
McEeans  was  shown,  or  request  to  .them  to  pay.  The  daim  is, 
that  by  the  12th  article  of  the  by-laws  the  risk  of  the  company 
on  the  policy  became  suspended  by  the  neglect  of  Dickey  to  pay 
the  assessments.  The  16th  by-law  provides  that  the  grantee,  or 
alienee  by  mortgage,  or  otherwise,  of  the  property  insured,  having 
the  policy  assigned  to  him,  by  the  assent  of  the  directors,  on  giv- 
ing new  security  shall  have  all  the  rights,  and  be  subject  to  all 
the  liabilities  to  which  the  original  party  was  subject  or  entitled. 

It  seems  clearly  the  right  of  the  assured  that  his  policy  should 
not  be  suspended  by  non-payment  of  an  assessment  until  he  was 
notified  of  it,  and  payment  requested.  The  condition  of  an  assig- 
nee, to  whom  the  policy  was  confirmed  by  the  directors,  would  be 
^ntially  different,  and  worse  than  that  of  the  original  assiired, 
if  the  risk  of  the  company  could  be  terminated,  and  his  security 

destroyed  by  an  assessment  against  his  assignor,  and  notice  given 
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to  him  when  he  may  have  little  or  no  interest,  and  a  demand  of 
payment  of  him,  of  which  the  assignee  can  have  no  knowledge. 
A  construction  like  this  would  defeat  the  whole  object  of  the  as- 
signment, and  seems  to  us  entirely  inadmissible. 

As  to  any  past  failures  to  pay  assessments  before  the  assign- 
ment, the  company,  by  their  assent  to  the  assignment,  waive  the 
provision  that  the  policy  shall  be  suspended  if  the  assessments 
are  not  paid.    Hale  v.  Union  Im.  Co.  82  N.  H.  295.1 

It  is  insisted  that  notice  of  the  loss  must  be  given  by  the  orig- 
inal assured,  or  rather  by  the  mortgagor,  his  assignee.  This 
stands  on  the  same  ground  as  that  relative  to  the  suspension  of 
the  risk.  To  have  all  the  ri^ts  of  the  original  party  "  the 
notice  by  the  assignee  must  be  as  effectual  as  that  of  the  assured. 
And  we  understand  it  to  be  settled  that  the  assignment  of  a  policy 
with  the  assent  of  the  insurer  creates  new  and  mutual  relatioDi 
and  rights  between  the  assignee  and  the  insurer,  which  cannot  af- 
terwards be  changed  by  any  acts  or  n^lects  of  the  original  in- 
sured, a  third  person,  over  which  the  injured  party  may  have  no 
control.  IXllou  v.  Kingston  Ins.  Co.  1  Seld.  405  Trcider^^  Lu. 
Co.  V.  BobeHy  9  Wend.  404 ;  BoUins  v.  Columbian  Ins.  Go.  26  N. 
H.  205.» 

It  is  insisted  that  the  debt  which  this  property  and  policy  were 
assigned  to  secure  was  the  property  of  the  Loan  Fund  Assodation, 
and  therefore  the  action,  if  it  can  be  maintained  at  all,  must  be 
prosecuted  in  the  names  of  the  miembers  of  the  association,  and 
not  by  the  plaintiffs. 

But  we  think  this  position  not  well  founded,  because  it  is 
usual  for  actions  on  policies  of  insurance  to  be  brou^t  in  the 
name  of  the  agent,  or  broker,  instead  of  that  of  the  principal. 
This  is  founded  upon  the  promise  being  made  to  the  agent;  Pa- 
ley  on  Agency,  862 ;  or  as  the  same  rule  is  expressed  by  Story 
(Agency,  sec.  394),  **  where  a  policy  of  insurance  is  procured  to 
be  underwritten  an  agent  in  his  own  name,  for  the  benefit  of 
a  particular  person,  or  for  whom  it  may  concern,  the  agent  may 
sue  thereon  in  his  own  name  for  any  loss  occurring  under  the  pol- 
icy, for  he  is  treated  as  a  direct  party  to  the  contract,  and  the 
underwriter  undertakes  to  pay  the  loss  to  him."  lb.  sees.  109, 
161 ;  2  Stor.  Eq.  Jur.  sec.  400 ;  Usparieha  v.  NbbUj  18  East, 
882 ;  Sargent  v.  Morris,  8  B.  4  Aid.  288 ;  Wo^f  v.  ffomeastU,  1 

I  Ante,  p.  87.  *  Ante,  vol  3,  p.  S8S.  *  lb.  p.  S98. 
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B.  &  P.  823  ;  Ward  v.  Wood^  13  Mass.  889  ;  Davis  v.  Boardman, 
12  Mass.  80 ;  Jefftrson  Ins.  Co.  v.  CotJieal,  7  Wend.  73  ;  Parker 
V.  Beasley^  2  M.  &  S.  426  ;  Hagedom  v.  Oliverson^  2  M.  &  S.  485  ; 
Protection  Ins.  Co.  y.  Wihon^  6  Ohio  St.  563,  ante;  Cobb  v.  New 
England  Ins.  Co.  6  Gray,  192,  ante.  And  this  principle  was 
adopted  and  applied  in  the  case  of  a  policy  against  fire  in  Q-ood- 
all  V.  New  England  Ins.  Co.  25  N.  H.  169.^ 

And  because  where  a  promise  is  made  to  one  sustaining  the 
character  of  a  trustee,  he  and  not  the  cestui  que  trust  is  the  proper 
person  to  bring  the  action  upon  it ;  Treat  v.  Stanton^  14  Conn. 
445 ;  or,  as  it  was  held  in  Pierce  v.  Robie^  39  Me.  (4  Heath)  206, 
where  the  funds  of  a  voluntary  association  are  put  under  the  con- 
trol and  management  of  trustees,  and  are  loaned  to  some  of  its 
members,  an  action  may  be  maintained  in  the  name  of  the  trus- 
tees.   In  the  present  case  the  plaintiffs  are  the  trustees  of  such  a 
voluntary  association.    The  real  estate,  without  the  transfer  of 
which  the  assignment  of  tibe  policy  would  have  conferred  no  valu- 
able rights,  was  mortgaged  to  the  plaintiffs,  as  trustees,  the  legal 
interest  was  in  them,  and  the  contract  made  by  the  consent  of 
the  directors  was  with  them.  They  were  made  thereby  the  mem- 
bers of  the  insurance  company,  and  not  the  whole  body  of  the 
members  of  the  Loan  Fund  Association,  and  they  were  in  conse- 
quence the  only  parties  entitled  to  bring  an  action  in  case  of  loss. 
Blanchard  v.  Atlantic  Ins.  Co.  33  N.  H.  9,  ante  ;  Nevins  v.  Bock- 
ingham  Ins.  Co.  26  N.  H.  22.^  Nonsuit  set  aside. 

Andebw  J.  Smith  vs.  Monmouth  Mutual  Fibb  Insubanoe 
Co.^  (Supreme  Court,  Maine,  Kennebec,  1868.)  Alienation. — 
Mortgage.  —  Bond  of  Defeasance.  —  Assignment. 

A  mortgage  htld  not  an  alienation;  and  this  too  though  the  mortgage  was  effected  by 
giving  an  absolate  deed  and  reoeiving  hack  at  the  same  time  a  bond  of  defeaeanoe, 
which  latter  was  seasonably  recorded.  Upon  the  recording  of  the  bond  this  case  was 
distinguished  from  ToniUnson  v.  Int.  Co,,  ante,  p.  447. 

An  attempt  to  make  an  assignment  held  not  to  come  within  the  terms  of  the  policy  fort)id- 
ding  an  assignment 

HiBAM  Campbell  vs.  Hamilton  Mutual  Inbubanob  Co.* 

(Sapreme  Court,  Maine,  Cumberland,  1863.) 

Alienation.  —  Equity  of  Redemption. 

The  tale  of  an  equity  of  redemption  is,  upon  the  expiration  of  the  thne  for  redemption 

thereunder,  an  alienation. 
^  AnU,  YoL  3,  p.  385.         *  lb.  p.  376.         *  50  Maine,  96.         «  51  Maine,  69 
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Alienation.  —  Equity  of  RademptioB. 
The  case  is  stated  in  the  opinion. 

Applbton,  C.  J.  The  policy  in  the  case  before  ns,  by  its 
terms,  is  accepted  by  the  insured,  subject  at  all  times  to  the 
conditions  and  regulations  of  the  act  of  incorporation  and  by- 
laws of  said  company,  which  conditions  and  regulations  are 
hereby  declared  to  form  a  part  thereof.'' 

It  is  provided  by  the  by-laws,  article  15,  that  ^'when  any 
property  insured  shall  be  alienated  or  incumbered  by  S€Ue,  mort- 
gage, assignment,  bond,  or  otherwise^  the  policy  shall  thereupon  he 
void;  "  and,  by  article  19,  policies  void  in  part  BhaH  be  Toid  in 
the  whole." 

It  was  held  in  Adams  v.  TTie  Rockingham  Mat.  Fire  Ins.  Co. 
29  Maine,  292,^  that  an  alienation  had  occurred,  when  the  in- 
sured, upon  his  own  application,  had  been  decreed  a  bankrupt 
and  his  assignee  in  bankruptcy  had  been  appointed*  It  was  de- 
cided in  JEdes  v.  Hamilton  Mut.  Ins.  Co.  8  Allen,  862,  anJte^  that 
"  if  the  owner  of  property,  which  is  insur^  by  a  policy  which 
contains  an  express  provision  that  the  by-laws  of  the  company 
are  declared  to  form  a  part  thereof,  mortgages  the  same  in  vida- 
tion  of  one  of  the  by-laws,  the  policy  is  thereby  defeated."  So 
when  a  by-law  provides  that  all  alterations  in  the  ownership  of 
property  insured  in  any  material  particular  shall  make  yoid  any 
policy  covering  such  property,  unless  consented  to  or  approved 
by  the  directors,  a  mortgage  of  the  property  insured  was  held  a 
material  alteration  in  the  ownership  thereof.  JSdmands  t.  Mut- 
ual Sqfety  Fire  Ins.  Co.  1  Allen,  811,  ante. 

The  premises  insured,  at  the  time  of  their  insurance,  were 
subject  to  a  mortgage,  as  appears  by  the  application.  While  the 
insurance  was  in  full  force,  the  equity  of  redemption  was  sold  on 
an  execution  against  the  insured. 

An  incumbrance  is  defined  to  be  whatever  is  a  lien  upon  an 
estate." 

The  right  of  a  third  person  in  the  land  in  question  to  the 
diminution  of  the  value  of  the  land,  though  consistent  with  the 
passing  of  the  fee  by  a  deed  of  conveyance,  is  an  incumbrance. 
So  is  a  lien  by  judgment  or  mortgage."    Bouv.  Law  Dictionaiy. 

Incumbrancer :  one  who  has  an  incumbrance  or  l^al  claim 
upon  an  estate."  Webster's  Dictionary.  Incumbrance :  lia-i 
bilities  resting  upon  an  estate."    Worcester's  Dictionary. 

The  estate  insured  was  incumbered  by  the  sale  of  the  equity. 
^  Ante,  ToL  3,  p.  30. 
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It  passed  thereby  from  the  insured  unless  redeemed.  It  was  sold, 
and  the  estate  does  not  revest  in  the  debtor  except  upon  payment 
of  th^  price  for  which  it  was  sold.  Before  the  title  becomes  per- 
fect m  the  purchaser  by  lapse  of  time,  it  constitutes  a  lien  or 
incumbrance  upon  the  estate,  which  must  be  removed  before  any 
one  could  acquire  an  indefeasible  right  thereto.  The  equity  of 
redemption  was  sold  for  a  specific  sum.  That  constituted  an 
incumbrance  upon  the  estate.  The  property  insured  was  incum- 
bered by  a  Bale  within  the  letter  and  the  spirit  of  the  by-law 
referred  to,  and  the  policy  thereby  became  void. 

The  sale  of  an  equity  of  redemption,  when  the  title  thus 
acquired  is  perfected  by  lapse  of  time,  constitutes  an  alienation. 
Before  the  right  of  redemption  has  expired,  it  must  be  regarded 
an  incumbrance  upon  the  estate.  Plcdntiff  nomuU. 

Davis,  Ebnt,  Walton,  and  Diokebsok,  J  J.,  concurred. 


Ralph  Day  t;«.*  Chabtbb  Oak  F.  4  M.  Insubanob  Co.^ 

(Supreme  Court,  Maine,  Cumberland,  1862.) 

Property  held  in  JVusL  —  Concealment. 

If  one  who  holds  property  by  a  deed  abeolate  on  its  face  give  an  agreement  to  reoonvey 
npoo  being  indemnified  for  liabilities  for  which  the  deed  was  given,  he  holds  the  prop- 
erty in  trust. 

The  requirement  that  the  insured  should  accurately  state  the  nature  and  extent  of  his 
interest  is  only  fuIfillM,  when  the  property  consists  of  seyeral  parcels  in  which  his 
interest  is  not  alike  in  all,  by  a  statement  of  his  interest  in  each. 

Thb  case  is  stated  in  the  opinion. 

Walton,  J.  The  plaintiffs  right  to  indemnity  under  his 
policy  is  not  absolute  but  conditional.  One  of  the  conditions  is, 
that  property  held  in  trust "  —  which  term,  as  therein  used 
and  explained,  includes  ** property  held  as  collateral  security"  — 
must  be  insured  as  such ;  otherwise,  the  policy  will  not  cover  it ; 
and  one  of  the  questions  presented  is,  whether  any  portion  of  the 
property  included  in  the  plaintiffs  policy  was  thus  held  by  him 
at  the  time  he  obtained  his  insurance. 

On  the  17th  of  March,  1859,  Josiah  F.  Day  conveyed  to  the 
plaintiff  certain  real  estate,  including  a  portion  of  the  property 
covered  by  the  plaintiff's  policy,  i^nd,  on  the  12th  of  April  follow- 
ing, took  from  the  plaintiff  a  writing,  in  which  he  says :  Said 
conveyance  was  made  to  me  with  the  intent  and  purpose  of 

^  61  Maine,  91. 
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indemnifying  and  securing  me  for  sundry  advances  bereto&m 
made  and  hereafter  to  be  made  by  me  to  t^e  said  Josiah  F.  Day, 
and  to  protect  and  save  me  harmless  from  all  liability  on  ai^ 
negotiable  paper  to  which  I  hare  heretofore  or  may  hereafter 
become  a  party,  at  tlie  instance  and  for  the  accommodation  of  the 
said  Josiah  F.  Day.  Now,  therefore,  I  do  hereby  acknowledge 
and  declare  that  I  hold  said  property  as  security  i^oresaid.'*  He 
then  promises  and  agrees  that,  upon  payment  of  such  sums  as 
he  shall  have  thus  advanced,  or  paid  on  account  of  the  notes^  &c., 
he  will  reconvey  the  premises  to  said  Josiah  F.  Day,  or  to  muk 
other  person  as  he  may  appoint.  It  is  not  denied  that  the  facti 
are  correctly  stated  in  this  writing,  nor  is  it  pretended  that  the 
plaintiff  held  the  property  by  any  other  title  than  as  tJi^ein 
stated  at  the  time  he  obtained  his  insurance. 

The  deed  conveying  this  property  to  the  plaintiff  being  npon 
its  face  absolute,  die  court  might  not  admit  parol  evidence  to 
show  that  the  property  was  held  as  security  iperely ;  but  here  is 
a  writing  signed  by  the  plaintiff,  in  which  he  acknowledges  and 
declares  that  the  property  is  so  held  by  him ;  and,  if  he  should 
be  indemnified  against  the  negotiable  paper  referred  to,  and  his 
debt  paid,  without  recourse  to  the  property  thus  held,  he  would 
then  hold  the  property  as  a  mere  naked  trustee,  without  consid- 
eration ;  and,  if  applied  to  for  the  purpose,  this  court  would  be 
obliged  to  take  notice  of  the  fact,  and  compel  him  to  reconvey  it 
to  Josiah  F.  Day,  or  such  person  as  he  might  appoint,  according 
to  the  agreement.  The  fact  is  legally  established  by  the  writing, 
and  it  seems  impossible  to  escape  the  conclusion  that  this  prop- 
erty was  held  by  the  plaintiff  as  collateral  security ;  and  was 
therefore  ^'held  in  trust,"  within  the  meaning  in  which  that 
term  is  used  and  explained  in  the  third  article  of  the  conditions 
which  were  annexed  to  and  made  part  of  the  plaintiff^s  policy. 
The  last  clause  in  that  article  is  as  follows:  ^^Note. — By 
^  property  held  in  trust,'  is  intended,  pr(q>erty  held  under  a  deed 
of  trust,  or  under  the  appointment  of.  a  court  of  law  or  equity, 
or  property  held  as  coUaieral  security  ;  in  which  latter  ease  this 
company  shall  be  liable  only  to  the  extent  of  the  wieresi  of  the 
assured  in  such  property ; ''  and  the  f ourteentli  article  provides 
for  an  assignment  to  the  c(»npany  of  the  interest  of  the  insured 
in  property  so  held,  in  certain  cases,  if  required,  together  with 
the  debt  or  payment  secured  thereby.   Therefore  the  &ct  that 
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the  plaintiff  held  this  property  as  ooUateral  security  was  impor- 
tant to  the  defendants,  and  shoold  have  been  stated  in  the  plain- 
tiff's application. 

It  is  admitted  that  a  considerable  portion  of  the  property 
included  in  the  plaintiff's  policy  was  not  owned  by  him ;  and 
another  question  presented  is,  whether  he  can  reooyer  for  such 
portions  of  it  as  he  did  own,  and  was  valued  separately  in  the 
policy. 

It  is  a  well  settled  principle  that,  when  required  by  the  terms 
of  the  policy,  the  insured  is  bound  to  show  that  he  has  stated 
truly  and  accurately  the  nature  and  extent  of  his  interest,  or  his 
policy  will  be  yoid.  One  reason  for  this,  in  respect  to  mutual 
companies,  is,  that  they  have  a  lien  on  the  property  to  secure  the 
premium  notes ;  but  this  is  not  the  only  reason,  and  the  princi- 
ple has  been  applied  to  cases  where  no  such  lien  existed,  and  to 
cases  where  the  policy  covered  different  parcels  of  property  val- 
ued separately,  and  the  omission  to  state  the  true  value  and  in- 
terest of  the  insured  applied  only  as  to  part  of  the  parcels.  It 
is  always  material  to  the  insurer  to  know  what  the  interest  of 
the  insured  is;  for  if  Valid  policies  could  be  obtained  without 
interest,  or  for  an  amount  far  exceeding  the  interest,  without  dis- 
doung  the  fact,  such  risks  would  be  extremely  hazardous  by  rea- 
son of  the  temptation  which  such  policies  would  hold  out  to  a 
wilful  burning  of  the  property. 

Besides;  insurers  have  a  right  to  determine  for  themselves 
what  facts  are  material  to  be  disclosed,  and  upon  what  terms 
and  conditions  they  will  insure  property ;  and  when  a  risk  has 
been  assumed  upon  the  express  condition  that  the  title  or  interest 
of  the  insured  has  been  truly  and  accurately  stated  in  the  appli- 
cation, it  would  not  only  be  in  violation  of  well  settled  rules  of 
law,  but  contrary  to  the  plainest  dictates  of  an  enlightened  mo- 
rality, for  the  court  to  disregard  the  conditicm  and  extend  the 
liability  of  the  insurers  to  a  risk  which  they  never  agreed  to 


The  third  article  of  the  conditions  which  are  annexed  to  and 
made  part  of  the  policy  now  under  consideration  requires  ^*t;he 
true  title  of  the  insured  and  the  extent  of  his  interest "  to  be 
represented  to  the  company,  and  so  expressed  in  the  policy  in 
writing,  otherwise  the  insurance  shall  be  void ;  and  the  fifteenth 
article  provides  that,    in  any  suit  or  action,  the  plaintiff  must 


assume. 
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Bhow  the  truth  of  all  statraients,  and  peffarmance  of  all  tertM^ 
eonditioMy  and  warrantieiy  brfore  he  can  recover.^*  These,  by 
the  express  terms  of  the  policy,  are  conditions  precedent  to  ibe 
plaintiff's  right  to  recover,  and  yet  they  have  not  been  performed. 
The  plaintiff  did  not  represent  his  true  title  and  the  extent  of 
his  interest  to  the  company  as  required,  and  has  not,  therefore, 
shown  a  performanoe  of  all  terms,  conditions,  and  warranties'" 
necessary  to  entitle  him  to  recover.  One  portion  of  the  property 
included  in  his  policy  (the  bleach  room  and  building  attached), 
of  the  estimated  value  of  three  hundred  dollars,  was  held  by  the 
plaintiff  as  collateral  security,  but  was  not  so  represented  to  the 
defendants,  or  insured  as  such ;  and  another  portion  of  the  prop- 
erty included  in  his  policy  (the  press  cutter,  gearing,  belting,  and 
shafting;  steam-pipe  and  fixtures  for  warming  the  mill;  fire- 
pumps  and  hose  and  gearing),  of  the  estimated  value  of  three 
hundred  and  fifty  dollars,  the  plaintiff  had  no  interest  in.  These 
omissions  are  fatal  to  the  plaintiff's  right  to  recover  for  any  por- 
tion of  the  property  included  in  his  policy.  Battles  v.  Im.  Go. 
41  Maine,  217 ;  Lovejoy  v.  Im.  Co.  45  Maine,  472  ;  Itiehard9on 
V.  Ins.  Co.  46  Maine,  894 ;  Gotdd  v.  Ini.  Co.  47  Maine,  403 ; 
Davenport  v.  Ins.  Co.  6  Cush.  340 ;  Smith  v.  Ins.  Co.  25  Barb. 
497  ;  PatUn  v.  Ins.  Co.  38  N.  H.  338. 

JSxceptions  sustained.    Verdict  set  aside  and  new  trial  granted. 

RiCB,  Cutting,  Dayis,  Kent,  and  Diokebson,  JJ.,  con- 
curred. 

Nathan  Babnes  vs.  The  Union  Mut.  Fibe  Ins.  Co.* 

(Supreme  Ck>iirt,  Maine,  Cumberland,  1863.) 
PaTtiHofi. 

Partidon  between  co-tenants,  held  an  alienation  or  change  of  title. 

The  case  is  stated  in  the  opinion. 

Davis,  J.  The  plaintiff  applied  for  insurance  on  ^  one  haU, 
in  common  and  undivided,"  of  certain  buildings,  and  househdd 
furniture  therein.  In  answer  to  the  question,  ^  Who  owns  and 
occupies  the  buildings,"  he  answered,  The  applicant  owns  and 
occupies  the  property."  A  fair  construction  of  this  representa- 
tion of  title  is,  that  the  applicant  was  the  owner  of  an  undivided 
half  of  the  property  described,  and  the  sole  owner  of  the  prop- 
erty to  be  insured.    This  representation  was  true. 

1  51  Me.  110. 


Digitized  by 


Barnes  v.  Union  Mutual  Fire  Inb.  Co.  51  Me.  110.  729 


Partition. 

The  by-laws  of  the  company  are  expressly  made  a  part  of  the 
policy,  as  conditions  of  the  insurance.  By  the  sixteenth  article 
it  is  provided  that,  when  the  title  of  any  property  insured  ahail 
be  changedj  by  sale,  mortgage,  or  otherwise^  the  poUcy  shall  there- 
upon be  void." 

The  insurance  in  this  case  was  for  six  years.  The  policy  was 
dated  November  15, 1851.  Upon  a  petition  for  partition,  duly 
prosecuted  by  the  other  tenant  in  common,  upon  which  judg- 
ment was  rendered  January  20,  1857,  the  premises  were  divided, 
and  the  plaintiff  became  the  owner  of  a  particular  half  thereof 
in  severalty.  The  buildings  were  destroyed  by  fire  April  1, 
1857. 

The  partition  of  the  property  may  not  have  been  an  alienation^ 
as  understood  in  matters  of  insurance.  But  when  a  by-law  pro- 
vides that  any  alteration  or  change  in  the  title  shall  make  the 
policy  void,  any  material  change  in  the  title  will  ha^  that  effect, 
though  it  is  not  by  an  alienation.  Edmandt  v.  Mvttud  Safety 
Fire  Ins.  Co.  1  Allen,  811,  ante ;  Campbell  v.  Hamilton  Ins.  Co. 
51  Maine,  p.  69;  ante^  p.  723. 

The  title,  in  the  ease  at  bar,  was  materially  changed  by  the 
partition.  The  effect  was  equivalent  to  an  alienation,  and  a 
purchase.  The  plaintiff  no  longer  owned  any  interest  in  the 
entire  property,  while  he  did  own  the  entire  interest  in  a  part  of 
it.  It  was  the  same  as  if  he  had  given  his  co-tenant  a  deed  of 
his  interest  in  a  specific  part,  and  had  received  from  him  such  a 
deed  of  the  other  part.  His  tiUe  no  longer  corresponded  with 
the  policy,  in  nature  or  quantity.  He  insured  but  one  undivided 
half  of  the  part  which  he  otmed  c^r  it  was  divided.  And,  after 
the  division,  he  owned  no  part  of  the  other  half.  If  he  could 
'  recover  at  all,  which  he  cannot  do,  it  would  be  for  only  one  fourth 
part  of  the  whole,  or  for  an  undivided  half  of  the  part  which 
he  continued  to  own  after  the  partition. 

The  furniture  was  separately  valued  in  the  policy ;  and  it  is 
claimed  that  the  plaintiff  is  entitled  to  recover  for  the  loss  of 
that,  if  he  fails  to  recover  for  the  loss  of  the  buildings.  But 
the  provision  in  the  by-laws  is  that,  if  the  title  is  changed,  the 
policy  shall  be  void.  And  besides,  it  has  been  decided  by  this 
court  that  such  a  contract  of  insurance  is  indivisible,  and,  if  ren- 
dered void  by  the  assured  in  any  of  the  items  of  property  in- 
sured, the  whole  policy  is  void.   Lovyoy  v.  Augusta  M.  F.  Ins. 
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Co.  45  Maine,  472,  ante;  O-otUd  v.  Tork  County  Mat.  Fire  Ins.  Co. 
47  Maine,  403,  ante;  Day  t.  Charter  Oak  Ins.  Co.^  ante^  p.  725. 


Applbton,  C.  J.,  Ebnt,  Walton,  and  Diokebson,  JJ.,  con- 
curred. 

(Kent,  J.,  held  that  the  representation  of  the  plaintiff,  as  to 
the  occupancy  of  the  building,v  was  either  a  misstatement  or  a 
conceahnent  of  a  material  fact.) 


Stephen  Nbwhall  vs.  Union  Mutual  Fibb  Insubakce 
Co.^  (Supreme  Court,  Maine,  Lincoln,  1863.)  Htcumhrance. — 
Misrepresentation.  —  Stoves. 

In  mntaal  companies  a  lien  is  created  upon  the  estate  insured  for  security  of  the  premimB 
note.  That  only  can  be  deemed  an  incumbrance  on  such  estate  which  interferea  vxtk 
and  puts  in  jeopardy  this  lien.  A  bond  for  title  does  not  affect  this  lien,  and  therefora 
is  not  an  incirfnbrance.   Cka$e     ffamiUon  Fire  Int,  Co.,  ante,  dlstingniahed. 

It  cannot  be  assumed  as  matter  of  fact,  or  an  implication  of  law,  that  by  the  substitiiCioB 
of  a  cook-stove  in  place  of  an  open  fire,  the  risk  of  fire  is  increaaed.  The  harden  ef 
shoMring  such  increased  risk  is  on  the  defendants. 


Philadelphia  Fibe  and  Life  Insubange  Co.  vs.  Mills.' 


A  condition  in  a  policy  of  insurance  that  it  should  cease  from  the  time  that  the  property 
insured  should  be  levied  on  or  taken  into  possession  or  custody,  under  an  execution  or 
other  proceeding  at  law  or  equity,''  does  not  apply  to  a  wrongful  levy  made  opoQ  tibe 
property  as  that  of  another  person. 

Ebrob  to  the  district  court  of  Philadelphia.  This  was  an 
action  of  covenant  brought  in  the  name  of  David  W.  Mills,  to 
the  use  of  the  Mechanics'  Bank  of  Williamsburg,  against  the 
Philadelphia  Fire  and  Life  Insurance  Company,  on  a  policy  of  in- 
surance issued  by  defendant  to  William  T.  Mills,  dated  Octo- 
ber 21,  1856,  for  one  year,  on  an  omnibus  establishment  in  West 
Philadelphia. 

The  material  facts  of  the  case  were  these :  On  the  12th  of  Sep- 
tember, 1856,  Buchanan  &  Stevens,  former  owners  of  the  es- 
tablishment, and  who  had  sold  it  to  William  T.  Mills,  brought 
suit  against  him  in  the  district  Court.  On  the  21st  day  of  Oc- 
tober, 1856,  William  T.  Mills  renewed  an  insurance  with  the 
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defendant  for  one  year,  coyering  the  frame  stable  and  stock  gen- 
erally of  plaintiff  in  Twenty-fourth  Ward,  on  the  east  side  of 
Till  Street,  north  of  Market.  This  policy  contained  the  follow- 
ing condition :  The  insurance  by  ihis  policy  shall  cease  from 
the  time  that  the  property  hereby  insured  shall  be  levied  on  or 
taken  into  possession  or  custody  under  an  execution  or  other  pro- 
ceeding at  law  or  equity." 

On  the  28th  of  October,  1856,  Buchanan  &  Stevens  recovered 
judgment  against  Mills  for  $26,268.50.  On  the  8th  of  Novem- 
ber, 1856,  the  insured  property  was  by  bill  of  sale  transferred 
by  William  T.  Mills  to  David  W.  Mills,  for  the  consideration  of 
S40,000.  There  was  no  evidence  in  the  case  tending  to  show 
that  D.  W.  MiUs  was  at  that  time  the  owner  of  so  large  a  sum 
of  money;  the  proof  was  that  he  w^  acting  as  clerk  for  his  father 
at  $10  a  week,  and  that  no  money  passed  at  the  execution  of  the 
bill  of  sale,  but  possession  w^  taken  by  him  under  the  sale.  On 
the  10th  of  November,  1856,  Buchanan  &  Stevens  sued  out  an 
execution  against  William  T.  Mills.  On  the  15th  of  November, 
1856,  the  policy  was  assigned  to  David  W.  Mills,  son  of  William 
T.  Mills. 

On  the  morning  of  the  23d  of  December,  1856,  the  property 
insured  being  in  the  possession  of  the  watchman  appointed  by 
the  sheriff  under  the  above  execution,  was  almost  entirely  de- 
stoyed  by  fire.  The  watchman  had  been  sent  there  about  a 
week  before  the  fire.  The  sheriff  made  the  following  return  to 
the  execution :  "  To  the  Honorable  Judges,  &c.,  I  do  hereby 
certify  and  return,  that  in  obedience  to  the  within  writ,  I  levied 
upon  the  personal  property  of  defendant,  November  10,  1856. 
On  the  morning  of  the  23d  day  of  December,  1856,  portion  of 
said  premises  was  destroyed  by  fire,  and  sold  the  balance  of  said 
property  on  the  14th  day  of  January,  1857,  for  the  sum  of 
$2,223.35.  Previous  to  said  fire  a  claim  to  said  property  was 
made  by  David  W.  Mills,  and  he  having  failed  to  enter  bonds  in 
court  according  to  law,  the  same  was  sold  as  above."  There 
were  several  matters  of  defence  set  up  on  the  trial,  but  the  main 
point  relied  on  was,  that  as  the  property  insured  was  levied  upon 
under  an  execution  after  the  issuing  of  the  policy,  and  so  con- 
tinued at  the  time  of  the  fire,  the  insurance  ceased  under  the 
terms  of  the  policy,  as  above  stated. 

The  court  below  (Sharswood,  J.)  instructed  the  jury  on  this 
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point  that,  as  the  execution  was  agsdnst  the  father  after  a  sale 
and  delivery  of  possession  to  the  son,  the  levy  made  under  it  was 
a  wrongful  levy,  and  that  if  the  sale  was  band  fide^  and  the  levy 
consequently  wrongful,  it  should  not  be  regarded  as  a  breach  of 
the  covenant  in  the  policy.  But  that  if  the  sale  was  not  band 
fide^  if  it  left  the  property  in  the  father,  and  the  son  acquired 
none,  but  the  transaction  was  intended  to  hinder  and  delay  the 
creditors,  then  the  levy  would  be  such  a  one  as  the  creditors  had 
a  right  to  make,  such  a  one  as  was  contemplated  in  the  policy, 
and  such  a  one  as  would  avoid  it. 

There  was  a  verdict  and  judgment  for  the  plaintiff ;  where- 
upon the  defendant  sued  out  this  writ,  and  assigned  the  ruling  of 
the  court,  on  this  and  the  other  points  which  were  propounded, 
for  error. 

Per  CuBiAM.  We  do  not  discover  any  error  in  this  record, 
and  we  need  not  specially  refer  to  any  point  in  it,  except  that 
which  was  specially  relied  on  in  the  argument.  The  policy  was 
to  cease  when  the  property  insured  should  be  levied  on  or  taken 
into  possession  or  custody  under  an  execution  or  other  proceeding 
at  law  or  equity ; "  and  we  do  not  think  that  this  expression  covers 
a  case  of  trespass  in  which  the  property  is  wrongfully  seized  ai 
the  property  of  a  stranger. 

Properly  speaking  a  levy  "  under  *'  any  process  is  a  levy  in 
pursuance  of  the  authority  given  by  it,  and  an  execution  against 
one  man  never  gives  authority  to  levy  on  the  goods  of  another. 
The  levy  in  this  case  was  not  therefore  properly  **  under  "  any 
process.  And  we  discover  no  valid  reason  for  extending  this  pro- 
vision to  the  case  of  a  wrongful  levy.  To  do  so  would  be  to 
attribute  to  every  levy  that  is  valid  in  form  the  effect  of  avoid- 
ing a  policy,  though  such  levy  should  be  invalid  in  substance, 
and  should  have  endured  but  an  hour.        Judgment  affirmed. 


Lygominq  CJouoty  Mutttax  Insubancb  Co.  vs.  Schollen- 
BEROBR.^  (Supreme  CJourt,  Pennsylvania,  1868.)  Powers  of 
Agent.  —  Waiver.  —  Statement  of  Lou,  —  Aesesiment. 

If  an  insurance  company,  on  notice  of  lou,  refer  the  insured  to  their  resident  agent  for 
settlement,  and  instruct  the  agent  to  procure  a  statement  of  the  loes,  he  it  therebj  in* 
vested  with  full  authority  to  receire,  and  extend  the  time  for  furnishing  it;  and  if  gim 
within  the  time  required  by  the  agent,  though  after  thirty  days  from  the  fire,  the  oo» 
dition  in  the  policy  requiring  it  to  be  made  withhi  that  time  is  not  broken. 
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Where  there  was  any  evidenoe  as  to  the  anthority  given  to  the  agent  by  the  company  to 
act  in  the  premises,  and  of  an  actual  waiver  of  condition  on  the  part  of  the  agent,  it  was 
for  the  jary ;  and  though  a  waiver  must  be  intentional  and  clearly  proven,  the  sufficiency 
of  the  evidence  relating  thereto  is  for  the  jury,  whose  error  in  judgment  thereon  can  be 
corrected  only  by  motion  for  new  trial. 

In  an  insurance  of  a  single  property  (a  coal-breaker)  under  a  valued  policy,  where  the  in- 
sured, immediately  after  its  destruction  by  fire,  wrote  to  the  company,  stating  that  his 
ooal-breaker  burnt  down  this  mOTning,"  giving  the  dumber  of  his  policy,  and  the 
amount  of  his  insurance;  such  a  statement  of  loss,  though  in  the  preliminary  notice,  was 
subetantially  a  particular  statement,  and  a  compliance  with  the  condition  requiring  it. 

Where  under  a  condition  requiring  payment  of  assessments  within  thirty  days  from  de- 
mand and  avoiding  the  policy  until  paid,  a  balance  remained  unpaid  beyond  that  time 
and  on  the  day  pf  the  fire,  but  was  paid  the  same  day  to  the  agent  and  by  him  reported 
to  the  company,  without  objection  on  the  part  of  either  of  them,  such  receipt  is  a  waiver 
of  the  forfeiture ;  and  that  breach  of  condition  cannot  be  set  up  against  recovery  on  the 
policy. 

It  is  not  a  bar  to  a  recovery  on  the  ground  of  waiver,  that  the  declaration  averred  a  per- 
formance of  all  conditions  precedent,  and  the  proof  was  of  a  dispensation  with  and 
waiver  ot  performance,  for  the  defect  was  amendable  as  matter  of  right;  and  after  verdict, 
especially  where  the  case  was  tried  as  if  there  had  been  no  omission,  the  narr.  will  be 
treated  as  if  amended. 


Lycoming  County  Mutual  Insubancb  Co.  vs.  Sohbbfflbe.^ 

(Supreme  Court,  PenDsjlvania,  1868.)     Action.  —  Parties,  — 

JEviclencs. 

Whether  an  action  on  a  policy  of  insurance  may  be  maintained  by  an  assignee  of  the  policy 
in  his  own  name,  where  it  has  been  assigned  with  consent  of  the  company,  and  premium 
note  of  assignee  has  been  received  and  substituted  in  place  of  that  of  assignor:  qtuere. 
But  where  the  same  action  had  before  been  brought  up  on  error,  the  parties  standing  the 
same  upon  the  record,  the  objection  to  the  maintenance  of  the  action  in  the  name  of  the 
assignee  alone  should  then  have  been  made :  but  as  it  was  not,  it  must  be  treated  as 
waived.  The  report  of  loss  made  out  by  the  agent  of  the  company  is  not  evidence  to  go 
to  the  jury,  as  to  the  amount  of  loss,  in  an  action  upon  the  policy,  though  accompanied 
by  the  affidavit  of  the  party  insured. 

The  particular  statement  of  the  plaintiff,  though  not  evidence  of  the  extent  or  amount  of 
the  loss,  may  be  used  to  refresh  the  memory  of  the  witness. 


SOMBBSET  InSUBANOB  Co.  VS.  McAnALLY.* 
(Supreme  Coart,  Pennsylvania,  186S.) 
Zden. 

A.  judgment  against  an  insurer,  which  is  limited  in  its  effect,  and  does  not  extend  to  the 
insured  property,  is  not  a  lien  "  within  the  meaning  of  the  interrogatoiy  propounded 
to  insurers  relative  to  incumbrances,  and  will  not  avoid  a  policy  of  insurance  which 
issued  upon  a  negative  answer  by  the  party  insured. 

Ebbob  to  the  common  pleas  of  Somerset  County.  This  was 
an  action  on  the  case  in  assumpsit  by  James  MoAnaUy,  for  the 
use  of  Michael  A.  Sanner,  against  the  Somerset  County  Mutual 
Fire  Insurance  Company. 

I  44  Penn.  St  269.  *  46  Penn.  St.  41. 
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The  case  was  this :  On  the  12th  of  September,  1856,  McAnaQj 
applied  to  the  company  for  insurance  against  loss  by  fire  of  a 
house  on  the  Twelfth  District,  All^hany  County',  Aiaryland. 
Among  the  interrogatories,  in  his  application,  to  which  the  as- 
sured was  required  to  make  true  answers,  was  the  following :  Is 
there  any  incumbrance  upon  tiie  property  to  be  insured  ?  "  To 
which  he  answered,  "  None.'* 

In  his  application  he  covenanted  and  agreed,  that  If  any  un- 
true answer  has  been  ^ven  to  the  foregoing  interrc^tories, 
whereby  the  said  company  have  been  deceived  as  to  the  character 
of  the  risk,  or  if  any  change  be  made  as  to  the  tenants  or  oe- 
cupancy  of  these  premises  without  being  notified  to  this  company, 
and  indorsed  upon  their  policy,  then  this  insurance  to  be  void, 
and  the  policy  of  no  effect." 

Upon  this  application  a  policy  was  issued  to  him,  dated  80th  of 
September,  1856,  insuring  the  property  for  three  years  from  12tfa 
September,  1856. 

The  house  was  destroyed  by  fire  on  the  morning  of  ihe  21st  of 
April,  1857,  for  which  loss  this  action  was  brought. 

On  the  trial,  defendants  objected  to  a  recovery  on  the  defenes 
raised  by  the  following  plea,  viz :  "  That  at  the  time  of  the  ap- 
plication by  plaintiff  for  insurance,  he  was  required  to  make  true 
answer  as  to  whether  there  was  any  incumbrance  upon  said  prop- 
erty or  not.  To  which  he  replied  there  was  none,  when,  in  truth 
and  in  fact,  there  was  a  judgment  against  the  said  plaintiff  in  the 
circuit  court  of  Alleghany  County,  Maryland,  for  which  said 
property  was  bound,  by  reason  of  which  false  statement  the 
policy  of  the  s^d  plaintiff  became  void,  and  the  said  defendants 
*  released  from  all  liability  thereon." . 

In  support  of  the  issue  raised  by  this  plea,  defendants  produced 
a  certified  copy,  the  record  of  a  case  in  said  circuit  court,  wherem 
Henry  B.  Martin  is  plaintiff,  and  James  McAnally,  garnishee  of 
John  Martin,  is  defendant,  showing  that  a  judgment  was  con- 
fessed on  the  22d  day  of  May,  1856,  for  $90,  with  interest  from 
the  4th  day  of  October,  1851,  and  costs  $5.88^. 

The  court  below  (Nill,  P.  J.),  after  stating  the  case,  charged 
the  jury,  that  the  judgment  against  the  plaintiff  was  entered  to 
cover  a  certain  claim  attached  for  goods  sold,  and  when  such 
goods  were  sold  the  judgment  was  to  be  satisfied.  The  plaintifii 
say  this  money  has  been  paid,  and  that  the  money  was  paid  into 
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court  in  Alleghany  County,  Maryland,  in  1854,  to  satisfy  said 
judgment.  From  my  recollection  of  the  testimony,  the  sum  paid 
into  court  was  $150.  The  plaintiff  has  produced  the  depositions 
of  S.  M.  Semmes  and  James  Reynolds,  which  it  is  alleged  proves 
the  payment  of  said  judgmrat.  There  is  a  discrepancy  in  the 
datee.  The  money  was  paid  into  court  in  1854,  and  the  judg- 
ment confessed  on  the  22d  of  May,  1856.  In  the  process  of  at- 
tachment, if  such  process  in  Maryland  is  conducted  as  such  cases 
are  in  Pennsylvania,  there  is  generally  more  delay  than  in  com- 
mon actions.  We  submit  the  testimony  to  you  to  find  whether 
said  judgment  was  paid,  or  provision  made  for  its  payment  at  the 
time  the  insurance  was  given,  on  the  12th  September,  1856.  If 
the  judgment;  was  no  incumbrance,  and  did  not  mislead  or  deceive 
the  insurance  company  when  the  policy  was  issued,  your  verdict 
should  be  for  the  plaintiff  for  the  amount  insured. 

^  If,  from  the  evidence,  you  should  conclude  that  this  judgment 
was  satisfied  at  the  time  the  policy  was  issued,  and  that  Mc- 
Anally,  in  his  answer,  were  mistaken  as  to  this  incumbrance, 
but  that  such  mistake  did  not  deceive  the  defendants  as  to  the 
character  of  the  risk,  your  verdict  should  be  for  the  plaintiff. 
The  deceit  practised  by  the  insured  as  to  the  risk  should  be 
considered,  in  a  reasonable  manner ;  a  small  judgment  for  $20 
or  $30,  or  even  $100,  which  was  an  incumbrance  on  the  lot,  we 
submit  it  to  you  to  say  whether  it  would  be  such  a  deception  as 
would  affect  the  character  of  the  risk.  If  you  believe  that  it 
would  not  affect  the  risk,  that  is,  if  such  an  answer  would  not 
endanger  the  payment  of  the  assessment  on  the  premium  note,  or 
the  payment  of  the  premium  note  itsell,  then  the  verdict  should 
be  for  the  plaintiff. 

We  answer  the  points  of  the  plaintiffs  as  follows :  The  judg- 
ment of  condemnation  on  an  attachment  would,  we  presume, 
bind  the  real  estate  of  McAnally  as  a  lien. 

2d.  If  the  money  was  paid  into  court,  it  would  be  substan- 
tially a  payment  of  the  judgment,  to  be  appropriated  to  the  claims 
of  the  attachment,  under  the  directions  of  the  court  of  Alleghany 
County,  Maryland. 

If  the  defendants  have  not  made  out  from  the  evidence,  satis- 
factorily to  you  that  this  property  was  so  incumbered  by  the 
judgment  redEerred  to  as  to  deceive  the  company  as  to  the  char- 
acter of  the  risk,  their  defence  has  failed,  and  the  finding  should 
be  for  the  plaintiff.^' 
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There  was  a  yerdict  and  judgment  for  the  plaintiff.  Where- 
upon the  defendant  sued  out  this  writ,  and  assigned  for  error  the 
instructions  given  to  the  jury  as  above  stated. 

The  opinion  of  the  court  was  delivered  by 

WooDWABD,  J.  The  only  question  in  this  case  is,  whether 
the  policy  was  avoided  by  the  answer  of  MoAnally,  that  there 
were  no  liens  upon  the  property  insured.  The  policy  was  dated 
12th  of  September,  1856 ;  the  property  insured  was  situated  in 
Maryland,  and  a  record  of  the  circuit  court  of  Alleghany  County, 
in  that  state,  was  given  in  evidence  to  show  that  on  the  22d  May, 
1856,  Mc Anally  had  confessed  a  judgment  for  $95  in  a  suit  of  at- 
tachment by  one  Henry  B.  Martin  against  him.  Was  this  judg- 
ment a  lien  upon  the  property  insured  ?  It  appears,  by  the  record, 
that  Henry  B.  Martin  had  obtained  a  judgment  against  John 
Martin,  whose  goods  and  chattels  had  been  sold  by  McAnally  as 
constable,  on  some  other  process.  To  get  at  the  moneys  in  Mc- 
Anally's  hands,  arising  from  the  sale,  Henry  B.  Martin  attadied 
McAnally,  who  confessed  a  judgment  for  the  above  amount,  the 
plaintiff's  counsel  stipulating  in  writing  at  the  time  that  be  had 

agreed  with  defendant's  counsel  not  to  extend  the  judgment  be- 
yond the  proceeds  of  sale  realized  by,  and  due  on  promissory 
notes  to  James  McAnally,  for  the  goods  and  chattels  of  John 
Martin,  sold  by  him  as  constable  under  various  executions,  issued 
in  certain  attachment  cases,  which  were  appealed  from,  and  after- 
wards reversed."  » 

There  was  evidence  that  the  funds  realized  by  sale  of  John 
Martin'-s  effects  had  been  paid  into  court  in  1854,  and  some  evi- 
dence that  all  the  money  going  to  Henry  B.  Martin  had  been  paid 
him.  But  however  this  fact  was,  it  is  certain  that  the  judgment 
against  McAnally  extended  to  nothing  beyond  these  funds.  Un- 
der the  laws  of  Maryland  a  general  judgment  in  an  attachment 
suit  would  have  been  a  lien  on  McAnally's  real  estate,  and  he 
,  would  be  bound  to  disclose  it  to  the  insurance  company  in  obtain- 
ing a  policy  on  that  property,  but  the  lien  of  this  judgment  was 
limited,  and  did  not  extend  to  the  property  insured.  There  was 
no  fraud,  therefore,  in  failing  to  disclose  it.  There  was  not  even 
an  inaccuracy  of  statement.  He  said  there  was  no  lien  on  what 
he  wanted  to  insure,  and  the  record  produced  by  the  company 
failed  to  show  that  there  was  any.  It  is  not  worth  while  to  con- 
sider the  verbal  criticisms  of  the  charge,  for,  however  just  they 
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may  be,  the  only  ground  of  defence  set  up  by  the  company  failed 
them  so  entirely  that  it  was  very  right  to  render  judgment  against 
them.  The  judgment  is  affirmed. 


CoMSiN  vs.  Pbnnsylvaioa  Insubancb  Co.i  (Supreme  Court, 
Pennsylvania,  1863.)  Insurable  Interest.  —  Judgment.  —  Waiver  of 
Condition. 

Hie  record  of  proceedings  in  the  circuit  court  of  Hlinois  in  equity,  under  which  the 
legal  title  to  real  estate  was  decreed  to  the  equitable  owner,  was  held  admissible  in  an 
action  on  an  insurance  policy  as  evidence  of  the  existence  of  an  insurable  interest  in  the 
party  insured  at  the  date  of  the  policy,  although  the  proceedings  were  not  commenced 
until  after  the  loss  had  occurred  on  which  the  action  was  founded. 

A  limitation  or  condition  in  a  policy  of  insurance  intended  for  the  benefit  of  the  corporation 
may  be  waived  by  it,  and  the  fact  of  waiver  is  a  question  for  the  jury. 


London  Investment  Co.  vs.  Sib  Moses  Montebioeb.*  (Com- 
mon Bench,  January,  1864.)  Assignment 

Where  a  policy  of  fire  insurance  has  been  assigned,  the  insurers,  in  the  absence  of  an  ex- 
press contract  to  do  so,  are  not  bound,  upon  the  application  of  the  assignee,  to  pay  him 
upon  the  policy. 


Pbobl^  Mabinb  and  Fibb  Insubancb  Co.  vs.  Reubbn  S. 

Hall.« 

(Supreme  Conrt,  Michigan,  January  Term,  1864.) 

iuurance  hg  one  Part  Owner.  —  Limitation  Clause.  —  Gunpowder.  — 

Waiver. 

If  one  partner  insure  the  partnership  property  against  loss  by  fire  in  his  own  name  only, 
and  it  does  not  appear  that  the  insurance  was  really  intended  for  the  benefit  of  the  firm, 
the  premium  paid  from  the  partnership  funds,  and  the  transaction  subsequently  ratified 
by  the  other  partner,  the  policy  will  cover  only  the  undivided  interest  of  the  partner  in- 
suring. 

It  makes  no  difference  in  this  respect  that  the  agent  of  the  insurer  knew  the  interest  of  the 

parties,  and  that  it  was  the  intention  of  both  the  insurer  and  insured,  at  the  time  of 

issuing  the  policy,  that  the  insurance  should  cover  the  whole. 
The  rule  may  be  otherwise  where  the  partner  making  the  insurance  has  made  advances  to 

the  firm,  which,  by  agreement,  are  to  constitute  a  lien  on  the  goods  insured. 
Where  a  policy  when  made  covers  the  interest  of  one  partner  only,  the  remaining  interest 

cannot  be  brought  within  it  by  the  partner  insured  subsequently  becoming  the  owner  of 

the  whole. 

By  one  of  the  conditions  attached  to  a  fire  policy,  it  was  provided  that  no  suit  should  be 
brought  upon  it  unless  within  twelve  months  next  after  the  loss;  and  in  case  any  smt 
should  be  commenced  after  the  expiration  of  twelve  months,  the  lapse  of  time  should  be 
deemed  and  taken  as  conclusive  evidence  against  the  validity  of  the  claim.  It  was  htld 
that  if  such  a  condition  was  valid  at  all,  it  was  valid  as  a  contract  only,  and  that  the 
limitation  fixed  by  it  must,  upon  the  principles  governing  contracts,  be  more  flexible  in 
its  nature  than  one  fixed  by  statute,  and  liable  to  be  defeated  or  extended  by  any  act 

1 46  Fenn.  St.  323.  3  9  l.  T.  N.  S.  688.  *  12  l^Gch.  2Q2. 
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of  the  insurer  which  prevents  action  being  brought  within  the  prescribed  period.  HeUf 
further,  that  the  insured  had  the  whole  of  the  twelve  months  within  which  to  commeiioe 
suit,  and  tliat  the  limitation  must  rest  upon  the  tacit  condition,  without  which  it  could 
not  be  valid,  that  the  insurer  should  be  accessible  to  the  service  of  proceas  by  which  suit 
may  be  commenced  against  him,  if  not  for  the  whole  period,  at  least  for  a  sufficient  time 
immediately  preceding  its  close  to  enable  the  insured  to  commence  his  suit  in  the  ordi- 
nary legal  mode. 

And  process  having  been  issued  before  the  expiration  of  the  twelve  months,  returnable  two 
days  after  their  expiration,  and  no  agent  of  the  insurer  —  a  foreig^n  corporation  —  being 
found  in  the  county,  upon  whom  to  make  service,  and  new  process  being  issued  on  the 
return  of  the  first,  it  was  held  that  the  failure  to  commence  suit  within  twelve  months 
was  sufficiently  excused,  and  the  second  suit,  under  the  circumstances,  was  brought  m 
season. 

Where  by  a  fire  policy  it  was  provided  that  the  keeping  of  gunpowder  **  without  writtca 
permission  in  the  policy should  render  the  policy  void,  it  was  held  that  if  the  sgeot 
taking  insurance  on  a  stock  of  goods  knew  that  gunpowder  was  kept  and  to  be  kept,  the  | 
keeping  it  would  not  render  the  policy  void,  whether  permission  to  keep  it  was  indorsed 
or  intended  or  neglected  to  be  indorsed  or  not. 

Notice  of  this  fact  to  the  agent  was  notice  to  the  principal^  and  by  taking  the  premium  and 
issuing  the  policy,  the  insurer  must  be  regarded  as  having  waived  the  condition  which 
prohibited  gunpowder  being  kept. 

Ebbor  to  Washtenaw  Circuit,  to  which  the  case  had  besa 
transferred  from  Jackson.  All  the  material  facts  appear  in  tlie 
opinion. 

Chbistl^GY,  J.  This  was  a  suit  brought  by  Hall  against 
the  company,  upon  two  policies  of  insurance  against  loss  by  fire : 
one  upon  a  stock  of  goods  in  plaintifiE's  store  in  the  village  d 
Hamburg,  Livingston  County,  Michigan,  to  the  amount  of  two 
thousand  dollars,  dated  January  18,  1860 ;  and  the  other  for  a 
like  amount  in  the  aggregate,  upon  plaintiff's  dwelling-house, 
furniture,  clothing,  bam  and  shed,  hay  and  grain,  and  on  his 
store  (building)  there  situate,  the  amount  insured  upon  each 
item  being  specified;  that  upon  the  store  building  being  one 
hundred  and  fifty  dollars.    This  policy  is  dated  August  9,  1859. 

The  policies  on  their  face  are  declared  to  be  ^  made  and  ac- 
cepted in  reference  to  the  conditions  thereto  annexed,  which  are 
to  be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obligations  of  the  parties  in  all  cases  not  therein  otherwise  spe- 
cially provided  for."  By  the  eighth  condition  annexed,  it  is  de- 
clared (among  other  things),  that  the  keeping  of  gunpowder 
or  fireworks,  for  sale  or  on  storage,  upon  or  in  the  premises 
hereby  insured,  or  in  any  building  containing  property  insured 
by  or  under  this  policy,  without  written  permission  in  the  pol- 
icy, shall  render  it  void,  and  of  no  force  or  effect." 

The  seventeenth  condition  is  in  the  following  words :     It  ib 
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further  hereby  expressly  provided,  that  no  suit  or  action  against 
said  company,  for  the  recovery  of  any  claim  under  or  by  virtue 
of  this  policy,  shall  be  sustainable  in  any  court  of  law  or  chan- 
cery, unless  such  suit  or  action  shall  be  commenced  within  the 
term  of  twelve  months  next  after  any  loss  or  damage  shall  occur : 
and  in  case  any  suit  or  action  shall  be  commenced  against  said 
company  after  tiie  expiration  of  twelve  months  next  after  such 
loss  or  damage  shall  have  occurred,  the  lapse  of  time  shall  be 
taken  and  deemed  as  conclusive  evidence  against  the  validity  of 
the  claim  so  attempted  to  be  enforced." 

It  was  proved  on  the  trial  by  the  plaintiff  below,  who  was 
sworn  as  a  witness  in  his  own  behalf,  and  the  fact  was  undis- 
puted, that  at  the  time  of  the  application  for  insurance  of  the 
goods,  and  at  the  date  of  the  policy  (January  13, 1860),  one 
Helam  Bennett  was  a  partner  of  the  plaintiff  in  business,  and,  as 
such,  was  the  owner  of  the  undivided  half  of  the  goods  insured, 
and  continued  to  be  such  partner  and  owner  until  the  14th  day 
of  March,  1860,  when  the  plaintiff  bought  out  his  interest. 

There  was  evidence  tending  to  show  (as  to  the  policy  on  the 
goods)  that  King,  the  agent  of  the  company,  came  to  the  store 
and  wanted  to  insure  the  goods  ;  that  plaintiff  signed  the  appli- 
cation for  the  policy,  which  was  mostly  blank  when  signed  ;  that 
some  one  came  in,  and  King  turned  around  and  said  plaintiff 
could  sign  it,  and  he  (King)  could  fill  it  out ;  that  plaintiff  told 
King  he  usually  sold  gunpowder  and  everything  usually  sold  in 
a  country  store,  and  that  he  intended  to  do  so.  And  (in  refer- 
ence to  the  policy  on  the  store)  there  was  evidence  that,  at  the 
time  the  insurance  was  taken,  the  keeping  of  gunpowder  was 
talked  over  with  King,  the  agent,  and  he  was  told  they  had  gun- 
powder in  the  store,  and  was  asked  if  it  would  make  any  differ- 
ence if  powder  was  kept  for  sale  ;  to  which  King  replied,  "  No." 

There  was  also  evidence  that  plaintiff,  at  the  time  of  the  ap- 
plication for  the  insurance  on  the  goods,  told  the  agent  he  did 
not  think  he  (plaintiff)  had  a  right  to  insure  Bennett's  share, 
and  that  King  replied  it  would  make  no  difference ;  that  plain- 
tiff had  a  right  to  insure  the  whole. 

The  fire  occurred  on  the  31st  day  of  March,  1860,  by  which 
the  store  building  and  the  stock  of  goods  were  destroyed. 

The  circuit  judge  charged  the  jury  that  "  if  the  agent.  King, 
at  the  time  of  making  the  policy  on  the  goods,  knew  the  interest 
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of  the  parties  —  that  they  were  jointly  owned  by  the  plaintiff 
and  Bennett  —  and  insured  the  whole  stock,  the  policy  would  be 
valid  for  the  whole  stock  insured."  To  this  charge  exception  was 
taken,  and  this  presents  the  first  question  we  shall  consider. 

It  is  evident  from  the  language  of  this  chaige  that  it  was  in- 
tended to  instruct  the  jury  that  if  the  agent,  at  the  time  of  mak- 
ing the  policy,  knew  the  interest  of  the  parties,  &c.,  the  policy 
would  be  valid  for  the  whole  amount  of  the  interest  of  both 
partners,  and  that  the  plaintiff  was  entitled  to  recover  in  this 
action  the  whole  amount  of  the  loss  of  all  the  goods,  though  his 
interest  at  the  time  of  the  insurance  was  but  one  half,  and  though 
the  insurance  was  in  his  name  alone,  and  his  declaration  averred 
that,  at  the  time  of  making  said  policy,  and  from  thence  until 
the  loss,  &C.,  he  was  the  owner  of  said  property  insured  by  said 
policy,  and  of  the  value,  and  to  the  amount,  by  ihe  said  defend- 
ant insured  thereon." 

Without  attempting  to  decide  what  might  have  been  the  role 
of  law,  had  it  appeared  from  the  evidence  that  the  insurance  was 
really  intended  for  the  benefit  of  the  firm,  the  premium  paid  from 
the  partnership  fund,  and  the  transaction  subsequently  ratified  by 
the  other  partner ;  we  think  where  (as  in  the  present  case)  there 
is  no  evidence  of  this  kind,  and  its  whole  tendency  is  the  other 
way,  the  rule  is  well  settled,  in  reference  to  a  fire  policy  like  this, 
that  if  one  partner,  or  part  owner  of  property  held  in  common, 
insure  in  his  own  name  only,  the  policy  will  cover  his  undivided 
interest,  and  no  more.  Oraves  v.  Boston  Marine  In$.  Co,  2 
Cranch,  419,  440 ;  8  Kent  (6th  ed.),  258 ;  2  Duer's  Ins.  §§  30 
and  24 ;  Finney  v.  Bedford  Com.  In$.  Co.  8  Mete.  848 ;  Finney 
V.  Warren  Ins.  Co.  1  Mete.  16 ;  Pearson  v.  Lord^  6  Mass.  81 ; 
1  Phil,  on  Ins.  219,  §  891 ;  1  Amould  on  Ins.  146,  and  note. 
The  rule  may  be  otherwise  when  the  partner  making  the  insur- 
ance has  made  advances  to  the  firm,  which,  by  agreement,  are  to 
constitute  a  lien  on  the  goods  insured.  2  Duer  on  Ins.  §§  19- 
and  24 ;  MUliandore  v.  Atlantic  Ins.  Co.  8  La.  657. 

We  do  not  see  how  the  i^ent*s  knowledge  of  the  interest  of 
the  parties,  nor  his  belief  or  assurance  that  Hall  had  the  right  to 
insure  the  whole,  can  affect  the  question,  so  long  as  ihe  insur- 
ance was  not  in  fact  made  on  the  account,  and  for  the  benefit,  of 
the  firm.  One  partner  cannot,  by  reason  alone  of  his  interest  aa 
such,  insure  in  Ids  own  name,  and  for  his  own  benefit,  the  interest 
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of  his  copartner  in  the  partnership  stock.  And,  though  such  may 
have  been  the  intention  both  of  Uie  assured  and  of  the  company, 
on  entering  into  the  contract,  the  policy,  in  legal  effect,  can  oper- 
ate only  as  an  indemnity  agsonst  loss  to  the  extent  of  the  plain- 
tiff's undivided  half  of  the  goods.  And  if  the  policy,  when  made, 
did  not  cover  the  other  partner's  undivided  half,  that  portion 
would  not  be  brought  within  it  by  the  plaintiff's  subsequent  ac- 
quisition of  the  property  from  such  other  partner.  The  charge 
was  therefore  erroneous,  and  as  the  verdict  of  the  jury,  in  accord- 
ance with  the  charge,  was  for  the  whole  amount  of  the  goods,  the 
judgment  must  be  reversed  upon  this  ground.  But,  as  there  is 
to  be  a  new  trial,  we  think  it  proper  to  indicate  our  opinion  upon 
the  two  other  questions  raised  in  the  case. 

It  was  objected  by  ihe  defendant  below,  that  the  action  was 
not  brought  within  the  period  of  twelve  months  after  the  loss, 
according  to  the  seventeenth  condition  attached  to  the  policy.  It 
appears  from  the  bill  of  exceptions  that  a  summons  was  issued  in 
the  cause  March  18,  1861  (thirteen  days  before  the  expiration  of 
the  twelve  months),  returnable  on  the  2d  day  of  April,  1861 ; 
that,  on  the  8d  day  of  April,  1861,  the  sheriff  made  a  return  upon 
the  said  summons  that  defendant  could  not  be  found  in  his  baili- 
wick ;  that  on  the  next  day  another  summons  was  issued  with 
which  defendant  was  served,  nothing  appearing  on  this  summons 
showing  it  to  be  a  continuation  of  the  first,  except  the  word 
"  alias  "  written  by  the  clerk  upon  the  face  of  the  seal. 

We  do  not  deem  it  necessary  to  discuss  the  question  whether 
this  second  summons,  as  an  aZuM,"  operated  strictly  as  a  contin- 
uation of  the  first,  so  as  to  save  a  right  of  action  against  a  statute 
of  limitations  which  had  run  upon  it  in  the  mean  time ;  nor  do  we 
think  it  necessary  to  determine  the  validity  of  this  species  of  lim- 
itation by  contract.  If  valid  at  all,  it  was  valid  as  a  eantraety 
and  not  as  a  st(Uvte.  A  limitation  fixed  by  statute  is  arbitntry 
■  and  peremptory,  admitting  of  no  excuse  for  delay  beyond  the  pe- 
riod fixed,  unless  such  excuse  be  recognized  by  tiie  statute  itself. 
But  a  limitation  by  contract  (if  vaUd)  must,  upon  the  principles 
governing  contracts,  be  more  flexible  in  its  nature,  and  liable  to 
be  defeated  or  extended  by  any  act  of  the  defendant  which  has 
prevented  the  plaintiff  from  bringing  his  action  within  the  pre- 
scribed period.  The  plaintiff  had  the  whole  of  the  twelve  months 
in  which  to  bring  his  suit ;  and  it  was  as  competent  for  him  to 
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institute  it  on  the  last  as  the  first,  or  any  intervening  day.  And 
the  fundamental  idea,  the  tacit  condition  upon  which  such  a  lim- 
itation must  rest,  and  without  which  it  could  not  be  tolerated  for 
a  moment,  is,  that  the  defendant  should  be  accessible  to  the  s^ 
yice  of  process  by  which  suit  may  be  commenced  against  him,  if 
not  for  the  whole  period,  at  least  for  a  sufficient  time  immediately 
preceding  its  close,  to  enable  the  plaintiff  to  commence  bis  suit 
against  him,  by  the  service  of  process  in  the  ordinary  l^al  mode; 
otherwise  the  defendant  would  be  enabled  to  take  advantage  of 
bis  own  wrong,  and,  by  absenting  himself,  entirely  to  defeat  the 
plaintiff's  right  of  action. 

The  defendant  in  the  present  case  was  a  foreign  corporation, 
doing  insurance  business  in  this  state.  By  the  act  of  February 
15,  1859,  full  provision  was  made  for  bringing  the  action  within 
the  state ;  and  the  company,  before  doing  any  business  in  the 
state,  were  required  to  file  in  the  office  of  the  secretary  of  state  a 
resolution  consenting  that  service  of  process  may  be  made  upcxi 
any  agent  of  the  company.  Nothing  is  said  in  the  case  upon 
what  agent  the  service  of  the  second  summons  was  made ;  but  it 
must  have  been  made  upon  some  agent  of  the  company.  It  does 
not  appear  whether  there  was  an  agent  in  the  county  of  Jsckaosi, 
or  in  any  other  particular  county.  It  appears  that  S.  S.  Brown 
was  the  general  agent  of  the  company  for  this  state,  and  that 
Ejiight  was  also  an  agent,  but  neither  their  residence  nor  place 
of  business  is  stated.  From  anything  which  appears  in  the  case, 
the  plaintiff  was  as  much  at  liberty  to  bring  his  action  in  Jackson 
as  in  any  other  county,  so  far  as  the  residence  of  an  agent  could 
have  any  bearing,  if,  indeed,  it  could  have  any  under  the  law ; 
and  if  an  agent  of  the  company  resided  in  Jackson  County,  the 
action  was  certainly  very  properly  brought  there. 

All  that  was  necessary  for  the  plaintiff  to  do,  to  excuse  the 
delay  beyond  the  twelve  months,  was,  to  take  the  proper  and 
usual  means  for  instituting  his  suit,  and  getting  service  of  process 
within  the  limited  period,  which  he  did  by  issuing  a  sunmions 
thirteen  days  before  the  expiration  of  that  period,  returnable  two 
days  after  it  had  expired.  The  return  shows  that  no  service  could 
be  had  during  that  time.  We  can  see  no  possible  ground  for 
imputing  any  want  of  good  faith  to  the  plaintiff  in  his  endeavor 
to  get  the  process  served  in  time.  Upon  the  facts  stated  in  the 
case,  therefore,  it  appears  to  have  been  the  fault  of  the  def^dant 
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—  the  absence  of  an  agent — that  the  first  summons  was  not 
served,  and  the  action  commenced  within  the  twelve  months ; 
and  this  is  sufficient  to  defeat  the  limitation  or  extend  it  till  the 
service  was  made  under  the  second  summons,  which  was  issued 
immediately  on  the  return  of  the  first 

As  to  the  condition  in  reference  to  the  keeping  of  gunpowder, 
there  was  evidence  from  which  the  jury  were  authorized  to  find 
that  the  agent  knew  it  was  kept  at  the  time,  and  was  to  be  kept 
after  the  insurance,  and  that  he  assented  to  it,  and  induced  the 
plaintiff  to  believe  that  ii  would  make  no  difference. 

Upon  this  point  the  court  charged,  that  if  plaintiff  informed 
the  agent  that  he  kept  gunpowder  in  his  store  for  sale,  and  tiie 
agent  intended  to  insure  against  keeping  it,  but  neglected  to  in- 
dorse the  permission  on  the  back  of  the  policy,  such  neglect  would 
not  make  the  policy  invalid."  The  condition  did  not  provide  for 
any  indorsement  of  this  kind  upon  the  policy,  but  the  keeping  of 
gunpowder  was  to  render  the  policy  void  "  without  written  per- 
mission in  the  policy."  To  this  extent  the  charge  was  inaccurate, 
yet  we  do  not  think  it  can  be  treated  as  error  of  which  the  com- 
pany can  complain  ;  since,  we  thin^,  the  plaintiff  was  entitied 
to  a  still  stronger  charge  in  his  favor.  He  would  have  been  en- 
titled to  a  charge  that  if  the  agent  knew  it  was  kept,  and  to  be 
kept,  the  keeping  it  would  not  render  the  policy  void,  whether 
the  permission  was  indorsed  or  intended  or  n^lected  to  be  in- 
dorsed or  not. 

But  the  counsel  for  the  plaintiff  in  error  insists  that  the  printed 
condition  was  notice  to  the  assured  of  the  agent's  want  of  author- 
ity to  assent  to  the  keeping  of  gunpowder,  &c.,  and  that  this 
assent  could  be  pven  only  by  the  company  itself.  This,  at  first 
view,  would  seem  plausible,  and  might  be  sound,  but  for  another 
principle  which  lies  back  of  it  and  defeats  its  application.  The 
principle  to  which  we  allude  is,  that  notice  to  the  agent  is  notice 
to  his  principal.  The  company  must  be  regarded  as  knowing 
what  he  knew.  If  he  knew  that  powder  was  kept  at  the  time  of 
the  insurance,  or  to  be  kept  during  its  continuance,  the  company 
must  be  r^arded  as  having  known  it  also.  They  had  power  to 
waive  the  condition  ;  and  by  taking  the  premium  and  issuing 
the  policy  with  such  notice  or  knowledge,  they  must  be  r^;arded 
as  having  waived  the  condition  which  prohibited  its  keeping.  It 
would  be  a  gross  fraud  in  the  company  to  receive  the  premium 
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for  issuing  a  policy  on  which  they  did  not  intend  to  be  liable, 
and  which  they  intended  to  treat  as  yoid  in  case  of  loss.  JKd- 
well  V.  N(nrthtve8tem  Ins.  Co.  24  N.  Y.  802 ;  Frost  v.  Saratoga 
Muttud  Ins.  Co.  5  Denio,  154 ;  Masters  y.  Madison  Co.  Mutud 
Ins.  Co.  11  Barb.  624  ;  Campbell  v.  Merchants'"  ^  Farmers^  Jfirf. 
Ins.  Co.  87  N.  H.  85;  Marshall  v.  Columbian  Ins.  Co.  27  N.  H. 
157;  Hartford  Prot.  Ins.  Co.  v.  Harmer,  2  Ohio  (N.  S.)  452; 
Howard  Fire  Ins.  Co:  v.  Brwner^  28  Penn.  50 ;  Clark  v.  Union 
Mut.  Fire  Ins.  Co.  40  N.  H.  888.  See  Angell  on  Ins.  §  470. 

We  see  no  error  in  the  record  or  proceedings  in  the  court  be- 
low, except  that  in  reference  to  the  interest  of  the  plaintiff  at  the 
time  of  the  insurance.  For  this  error  the  judgment  most  be  re- 
versed, with  costs  in  this  court,  and  a  new  trial  granted. 

FiTZSiMMONS  vs.  Crrr  Fibb  Insubancb  Co.^   (Supreme  Court, 

Wisconsin,  January,  1864.)    Ratable  Adjustment  of  Loss* 

In  the  case  of  property  covered  by  several  policies  which  are  to  respond  ratably,  the  lia- 
bility of  one  company  is  not  affected  by  the  fact  that  another  has  more  than  paid  its  xata- 
ble  share.  Nor  can  the  latter  claim  contribotion  from  the  rest  for  the  ezoese  paid. 


Taunton  vs.  Royal  Insubangb  Co.^   (Coram  Vice  Chan- 
cellor Page,  English  Court  of  Chancery,  February,  1864.) 
menu  ex  gratia.  —  UUra  Vires.  —  Policy.  —  Explosion* 

Directors  of  an  insurance  company  offered  to  pay  losses  caoaed  by  a  gonpowder  exploeieo, 
although  their  policies  contained  an  express  exception  of  such  losses,  at  the  same  time 
not  admitting  any  legal  liability  to  do  so.  On  a  bill  by  a  shareholder  to  restrain  the 
payments,  it  appearing  on  the  evidence  that  it  was  usual  and  advantageous  for  compaaia 
to  make  such  payments,  although  not  strictly  bound  to  do  so;  kddy  that  this  was  a  mode 
of  carrying  on  the  business  with  which  the.  court  could  not  interfere,  and  the  bill  was 
dismissed  with  costs. 


James  Mabion,  respondent,  vs.  The  Gbeat  Republio  Insub- 
ancb Co.,  appellant.^ 
(Sapreme  Court,  Missouri,  March  Term,  1864.) 
False  Swearing. 

The  usual  provision  as  to  false  si^earing  refers  to  false  statements  as  to  material  matten 

wilfully  made,  with  intent  to  deceive. 

The  case  is  stated  in  the  opinion. 

Bates,  J.  This  is  a  suit  upon  a  policy  of  insurance  oi  a  stod: 
of  goods  in  a  store  in  St.  Louis.  The  policy  required  ilie  assured, 
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on  siistaining  loss  or  damage  by  fire,  forthwith  to  give  notice 
thereof  to  the  company,  and  as  soon  after  as  possible  to  deliver  in 
a  particular  account  of  his  loss  or  damage,  signed  with  his  own 
hand^  and  verified  by  his  oath  or  affirmation.  The  policy  also 
provided,  that  if  there  appear  any  fraud  or  false  swearing,  Uie  in- 
sured shall  forfeit  all  claim  under  this  policy.  The  answer  set 
up,  that  after  the  loss  the  plaintiff  had  given  the  defendant  a 
false  and  fraudulent  account  of  his  loss  and  damage,  whereby  the 
defendant  was  discharged  from  liability.  At  the  trial,  evidence 
was  given  tending  to  prove  that  the  statement  of  loss  made  to  the 
defendant  by  the  plaintifl^,  and  sworn  to  by  him,  was  false  in  ma- 
terial matters. 

At  the  instance  of  the  defendants,  the  court  gave  the  following 
instruction :  — 

If  the  jury  believe  from  the  evidence  that  the  plaintiff  made 
and  subscribed  the  affidavit  dated  April  10, 1860,  read  in  evidence, 
and  delivered  the  same  to  the  defendant  as  containing  a  statement 
of  his  actual  loss  and  damage  by  the  fire  in  question ;  and  if 
they  further  believe  from  the  evidence  that  his  said  loss  and 
damage  was  materially  less  than  would  appear  by  said  statement, 
and  that  plaintiff  knew  this  fact  when  he  made  and  subscribed 
said  affidavit,  then  the  plaintiff  cannot  recover.'' 

And  the  court  refused  the  following  instruction :  — 
If  the  jury  believe  from  the  evidence  that  the  plaintiff  made 
the  affidavit  of  10th  April,  1860,  and  that  at  the  time  he  made  it 
he  did  not  know  the  amount  of  stock  on  the  first  floor  and  cellar 
of  the  store  therein  mentioned ;  if  at  said  time  plaintiff  knew  that 
he  did  not  know  such  amount,  then  he  has  been  guilty  of  false 
swearing,  within  the  intent  and  meaning  of  the  policy,  and  in  that 
case  plaintiff  cannot  recover." 

There  was  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed. 

The  only  error  complained  of  is  the  refusal  to  give  the  instruc- 
tion above  copied.  The  affidavit  referred  to  stated  that  the  value 
of  his  stock  of  groceries,  produce,  and  merchandise,  contained  in 
first  floor  and  cellar  of  store  No.  89  South  Main  Street,  in  the  city 
of  St.  Louis,  and  which  were  on  hand  the  day  previous,  and  at  the 
time  of  the  fire,  was  $7,180.22. 

The  couiisel  for  the  appellant  treats  the  instruction  which  was 
refused  as  if  it  differed  from  that  ^ven  in  one  respect  only  ;  that 
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is,  in  that  the  statement  was  of  a  matter  of  which  the  a£Blant  was 
ignorant ;  while  in  the  instruction  given,  the  statement  was  of  a 
matter  which  the  affiant  knew  to  be  false.  If  that  were  so,  I 
would  have  no  hesitation  in  reversing  the  judgment ;  but  the  in* 
struction  is  fatally  defective  in  another  respect ;  that  is,  that  it 
does  not  require  that  the  false  swearing  should  have  been  done 
with  an  intention  to  deceive  the  defendant,  or  get  an  advantage 
of  it.  The  clause  in  the  policy  in  respect  to  false  swearing  is  to 
be  viewed  in  connection  with  all  the  other  parts  of  the  policy,  and 
the  general  nature  of  the  contract ;  and  so  viewing  it,  it  is  obvious 
that  it  was  intended  thereby  to  require  the  insured  to  give  the 
insurer  real  and  reliable  information  as  to  the  amount  of  the  loss, 
and  that  a  mistake  or  unintentional  error,  or  misstatement  of  an 
immaterial  matter  in  the  sworn  statement,  would  not  avoid  the 
policy ;  but  the  false  statement  must  be  wilfully  made  in  respect 
to  a  material  matter,  and  with  thie  purpose  to  deceive  the  insurer. 
Now  this  instruction  requires  that  the  false  statement  (that  is, 
the  statement  made  in  ignorance  of  its  truth)  shall  have  been 
knowingly  made,  but  does  not  require  that  the  jury  shall  find  that 
it  was  in  respect  to  a  material  matter,  or  made  with  an  intenticm 
to  deceive  the  defendant.  It  might  probably  be  inferred  that 
the  matter  was  material ;  but  under  that  instruction,  if  given, 
the  jury  would  have  been  required  to  find  for  the  defendant,  not- 
withstanding that  the  false  statement  was  not  intended  to  deceive 
the  defendant,  and  did  not  deceive  it,  and  that  the  plaintiff  de- 
rived, and  could  derive,  no  advantage  from  it ;  and  the  defendant 
received,  and  could  receive,  no  detriment  from  it.  Hoffman  v. 
Weitem  Marine  ^  Fire  Ins.  Co.  1  La.  216. 

No  doubt  an  indictment  for  perjury  might  be  supported  by 
proof  of  a  swearing  to  the  truth  of  matters  of  which  the  accused 
was  ignorant  (and  which  might  in  fact  be  true),  but  the  prose- 
cution for  perjury  is  distinctly  for  the  offence  of  false  swearing, 
irrespective  of  the  effect  of  the  falsehood  ;  whilst  here,  the  clause 
as  to  false  swearing  is  a  part  of  a  contract  between  two  persons, 
and  is  important  only  in  its  effect,  actual,  presumed,  or  intended. 
It  is  no  part  of  the  intention  of  the  parties  to  punish  one  of  them 
for  an  immoral  or  illegal  act ;  but  the  provisions  of  the  contract 
have  reference  only  to  their  interests  in  respect  to  the  sub- 
ject matter  of  the  contract.  And  if  it  be  true  that  the  plaintiff 
had  on  the  first  floor  and  cellar  of  his  store  the  precise  amount  of 
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merchandise,  groceries,  and  produce,  so  particularly  mentioned  in 
his  statement,  the  defendant  could  not  have  been  injured  by  the 
statement,  notwithstanding  that  the.  plaintiff  was  wholly  ignorant 
of  the  amount  of  merchandise,  &c.,  which  he  had,  and  was  guilty 
of  the  moral  offence  of  false  swearing. 
There  was  no  error  in  refusing  the  instruction. 


Although  an  insurance  policy  contains  a  condition  that  insurances  are  deemed  made  on  the 
representations  of  the  applicant,  and  renewals  shall  be  deemed  made  under  the  original 
representation  in  so  far  as  it  might  not  be  varied  by  a  new  one  in  writing  which  the  in- 
sured should  make  in  all  cases  where  the  risk  had  been  changed;  and  that  if  before  a 
renewal  the  risk  had  been  increased,  and  the  insured  failed  to  give  information  thereof, 
the  renewal  should  be  void;  yet  if  no  written  representations  were  made  by  the  appli- 
cant when  the  policy  was  issued,  but  the  company  took  the  risk  on  the  report  of  their 
surveyor,  oral  information  of  an  increase  in  the  risk  is  sufficient  if  it  is  received  and  a 
renewal  is  granted  thereon.  And  the  act  of  issuing  a  renewal  without  objecting  to  oral 
notice  is  a  waiver  of  the  requirement  of  written  notice. 

Wright,  J.  If  the  exceptions  raise  any  question  to  be  con- 
sidered, it  is  but  a  single  one.  The  policy  covered  the  plaintiff's 
stock,  &c.,  in  the  weBterly  end  of  a  building,  some  one  hundred 
and  twenty  feet  in  length,  known  as  City  Central  Hall,  in  Brook- 
lyn. The  plaintiff  occupied  the  store  in  this  building,  cornering 
on  Fulton  Avenue  and  Elm  Place.  Intermediate  the  first  and 
second  renewals  of  the  policy  a  steam  bakery  was  introduced  into 
the  easterly  end  of  Central  Hall.  On  the  trial  the  plaintiff  tes- 
tified, that,  upon  calling  at  the  defendants'  office  to  have  his  policy 
renewed  the  last  time  (having  received  notice  from  the  company 
that  it  was  about  expiring),  he  informed  their  secretary  verbally 
of  the  erection  of  the  bakery.  The  question  eliciting  this  testi- 
mony was  objected  to,  on  the  ground  that  all  notices  of  increased 
risk  were  required  to  be  in  writing  ;  and  after  the  evidence  was 
in,  and  the  plaintiff  had  rested,  a  nonsuit  was  moved  for,  on  the 
ground  that  no  written  representation  as  to  the  increased  risk 
had  been  made  to  the  company,  or  consent  therefor  indorsed  on 
the  policy."  Again,  at  the  close  of  the  case,  the  court  was  re- 
quested to  charge,  that  if  the  jury  believed  that  at  the  time  of  the 
renewal  of  the  policy  the  risk  to  the  building  had  been  increased 
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(Court  of  Appeals,  New  Yoric,  March,  1864.) 
RenewaL  —  Increase  of  Risk,  — Notice.  —  Waiver. 


748    LroDLB  V.  Market  Fibb  Ins.  Co.  29  N.  Y.  184. 


Jlenewal.  —  Increase  of  Risk.  —  Notice.  —  Waiver. 

by  the  fact  of  the  steam  bakery  having  been  put  in,  they  should 
find  for  the  defendants,  as  no  evidence  had  been  given  tiiat  a 
written  statement  of  that  fact  had  been  made  to  ihe  company." 
The  point,  therefore,  sought  to  be  raised  was,  that  Idie  risk  beii^ 
increased  by  the  use  of  the  neighboring  premises,  the  plaintiff  was 
required,  by  his  contract  of  insurance,  to  give  notice  to  the  com- 
pany in  writing  of  the  fact  at  the  time  of  the  application  for  die 
second  renewal  of  the  policy  ;  and  having  omitted  to  do  so,  sndi 
renewal  was  wholly  void,  and  evidence  of  a  verbal  commonicatioii 
inadmissible.  It  was  not  that  the  evidence  offered  was  insnffid^ 
to  justify  the  submission  of  the  question  of  waiver  of  written 
notice  to  the  jury,  but  that  a  written  statement  by  the  plaintiff 
of  the  changed  risk  was  an  indispensable  prerequisite  to  the  re- 
newal taking  effect.  It  is  true  that  the  defendants  excepted  to 
the  instruction  of  the  judge,  that  if  the  plaintiff  did  fully  sod 
fairly  communicate  the  fact  of  the  increased  risk  (if  it  were  one), 
and  no  objection  was  made  to  the  communication  not  being  in 
writing,  the  plaintiff's  right  to  recover  would  not  be  defeated  by 
reason  of  such  communication  not  having  been  made  in  writing. 
This,  however,  was  in  substance  an  instruction  that  the  oompsny 
might  waive  a  strict  compliance  with  the  condition;  and  if  the 
plaintiff  verbally  gave  full  information  of  the  increased  risk  befm 
the  renewal,  and  no  objection  was  made  that  the  information  was 
not  in  writing,  but  the  company  renewed  the  policy  after  such 
notice,  they  waived  a  strict  compliance,  and  could  not  afterwards 
insist  in  bar  of  the  action  that  the  notice  should  have  been 
written  and  not  verbal.  The  exception  did  not  reach  the  point 
now  mooted,  that  the  evidence  did  not  justify  the  submission  of 
the  question  of  waiver  to  the  jury,  and  that  the  secretwy  of  iJie 
company  had  no  right  to  waive  any  of  the  formal  requirements  of 
the  policy. 

The  only  question,  then,  that  can  be  claimed  to  have  been 
raised  by  the  exceptions  is  this :  whether  (if  the  risk  was  in- 
creased by  the  erection  of  the  bakery )f  the  omission  of  the  plain- 
tiff to  give  written  notice  to  the  company  of  the  fact,  at  or  before 
the  last  renewal  of  lus  policy,  absolutely  barred  his  right  to  re- 
cover. 

It  will  not  be  pretended  that  any  obligation  rested  on  the  in- 
sured to  inform  the  company,  in  writing,  of  the  erection  of  die 
bakery,  unless  imposed  by  the  contract  of  insurance.   If  it  were 
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a  condition  of  the  contract  that  he  should  do  so,  and  there  was 
no  waiyer  by  the  company,  a  failure  to  strictly  comply  would 
render  the  policy  and  the  renewal  void  and  of  no  effect.  Con- 
ceding, then,  that  setting  up  the  bakery  in  the  easterly  end  of 
Central  Hall  increased  the  risk,  a  primary  inquiry  is  whether 
the  plaintiff's  contract  bound  him  to  ^ve  written  information  to 
the  company  of  the  fact,  at  or  before  the  time  such  contract  was 
renewed  in  December,  1856.    I  am  inclined  to  think  that  it  did 
not.    The  first  condition  annexed  to  the  policy  provided  that  in- 
surances on  property,  out  of  the  cities  of  New  York  and  Brooklyn, 
were  to  be  made  upon  the  written  representations  of  the  appli- 
cant as  to  the  nature,  construction,  and  materials  of  the  building 
containing  the  property  to  be  insured  ;  its  situation  with  respect 
to  contiguous  buildings,  their  construction  and  materials,  and 
whether  any  manufactory  was  carried  on  within  or  about  it ;  and 
in  relation  to  the  insurance  of  goods,  whether  they  were  of  the 
description  denominated  hazardous,  extra  hazardous,  or  included 
in  the  memorandum  of  special  rates.    The  twelfth  condition  pro- 
vided that  insurances  once  made  might  be  renewed,  and  that  all 
insurances,  original  or  renewed,  should  be  considered  as  made 
under  the  original  representation,  in  so  far  as  it  may  not  be 
varied  by  a  new  representation,  in  writing,  which  in  aJl  cases  it 
shall  be  incumbent  on  the  party  insured  to  make  when  the  risk 
has  been  changed,  either  within  itself  or  by  the  surrounding  or 
adjacent  buildings.    It  is  obvious  that  this  provision  relates  to  a 
case  where  the  property  is  insured  upon  the  written  representa- 
tions of  the  applicant.    The  provision  is  that  insurance,  original 
or  renewed,  is  to  be  considered  as  made  under  the  original  repre- 
sentation of  the  party  insured,  in  so  far  as  it  may  not  be  varied 
by  a  new  representation,  in  writing ;  and  if  the  risk  has  been 
changed,  either  within  itself  or  by  the  surrounding  or  adjacent 
buildings,  intermediate  the  issuing  of  the  original  policy  and  the 
application  for  renewal,  it  is  made  incumbent  on  the  party  mak- 
ing the  original  representation  in  writing  to  make  a  new  one 
in  the  same  form.    This  is  all  that  was  intended  to  be  provide 
for,  and  the  reason  therefor  in  this  particular  case  is  plain.  The 
risk  is  taken  upon  the  representations  of  the  insured,  which 
amount  to  a  warranty  as  to  the  actual  nature  and  situation  of  the 
thing  insured.    When  taking  or  renewing  the  risk  the  company 
rely  upon  the  representations,  and  not  upon  any  report  of  their 


Digitized  by 


750    LmDLE  V.  Market  Fjbb  Ins.  C!o.  29  N.  Y.  184. 


Renewal.  —  Increase  of  Risk.  —  Nodce.  —  Waiver. 

own  surveyors,  and  any  misrepresentation  or  conoealment  ot  mat- 
ters required  by  the  terms  of  the  policy  to  be  fully  and  truthfully 
stated,  would  be  a  breach  of  warranty  and  avoid  the  insurance. 
The  plaintiff^s  insurance  was  on  property  in  Brooklyn,  and  it  is 
conceded  that  there  was  no  representation  in  writing  when  the 
policy  was  issued,  and  that  the  risk  was  taken  on  the  report  of 
the  company^s  surveyor.  There  was,  in  his  case,  v^o  original 
representation  in  writing,  or  no  new  representation  to'  be  made  in 
the  same  form,  in  case  the  risk  had  been  changed  ^ther  in  re- 
spect to  the  kind  of  property  insured  or  its  situation  as  to  sur- 
rounding or  adjacent  buildings.  I  think  the  first  clause  of  die 
twelfth  condition  requiring  the  party  insured,  upon  a  change  of 
risk  as  specified  therein,  to  make  a  new  representation  in  writ- 
ing," has  no  application  to  an  insurance  on  property  in  the  city 
of  Brooklyn,  when  it  is  conceded  that  the  insurance  is  effected 
not  upon  any  written  representations  of  the  insured,  but  up<»i  a 
survey  by  the  company  itself.  In  the  latter  case,  ihe  company 
assumes  the  risk  upon  its  own  survey,  without  any  representation 
of  the  assured.  The  insurance  is  not  to  be  deemed  made  in  pur- 
suance of  his  representations ;  and  if  the  risk  be  varied,  it  is  not 
a  fair  construction  of  the  clause  in  question  that  it  requires  him 
to  make  any  representation  whatever  as  to  the  nature  of  it.  It 
is  the  change  of  the  original  risk,  either  in  the  description  of  Uie 
insured  property,  or  from  its  situation  to  contiguous  buildings,  or 
the  uses  those  may  be  put  to,  on  which  to  base  the  contract  of  in- 
surance, that  the  clause  requires  to  be  stated  in  writing;  and  as 
to  these  matters,  in  insurances  on  property  in  Brooklyn,  the  com- 
pany relies  on  its  own  survey.  It  is,  of  course,  important  in  all 
cases  that  the  company  should  be  informed,  before  a  policy  is  re- 
newed, of  any  increase  of  risk  intermediate  the  issuing  of  the 
policy  and  the  renewal,  by  the  use  or  occupation  of  the  premises 
insured  or  of  the  neighborhood  premises  ;  and  this  is  stipulated 
for  in  the  last  clause  of  the  twelfth  condition.  It  is  provided  that 
if  the  assured  shall  fail  to  give  information  of  an  increase  of  the 
risk  by  the  erection  of  buildings,  or  by  the  use  or  occupation  of 
the  premises  insured  or  of  the  neighboring  premises,  the  policy 
and  renewal  shall  be  void  and  of  no  effect.  This,  however,  is  not 
a  stipulation  that  the  assured  shall  give  written  notice.  Indeed, 
in  insurances  on  property  in  New  York  or  Brooklyn,  where  the 
company  make  their  own  surveys,  a  verbal  notice  that  neighbor- 
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ing  premises  were  being  used  in  such  a  way  as  would  be  likely  to 
increase  the  risk,  is  all  that  could  be  reasonably  required.  The 
object  is  to  give  the  company  information  of  erections  intermedi- 
ate Idle  issuing  of  the  policy  and  its  renewal,  so  that  they  may 
resurvey  the  premises  before  determining  upon  issuing  the  cer« 
tificate  of  renewal.  When  the  company  is  its  own  surveyor,  and 
makes  or  renews  insurances  upon  surveys  made  by  itself,  the  ob- 
ject in  view  is  attained  as  well  by  a  verbal  as  a  written  notice. 
The  attention  of  the  company  is  directed  by  either  form  of  notice 
to  what  may  increase  the  risk  and  call  for  a  further  survey,  be- 
fore renewing  the  policy.  For  any  of  the  purposes  of  the  parties, 
a  written  is  no  better  than  a  verbal  notice.  Had  the  plaintiff,  in 
this  case,  instead  of  stating  verbally  that  the  bakery  had  been 
put  into  the  eastern  end  of  Central  Hall,  stated  the  same  fact  in 
writing,  the  paper  would  not  have  gone  on  the  files  of  the  com- 
pany; or  if  it  had,  it  would  not  have  concluded  either  party. 
The  question  whether  there  had  been  a  failure  on  the  part  of  the 
assured  to  comply  with  the  last  clause  of  the  twelfth  condition  of 
the  policy  would  still  have  been  an  open  one. 

I  think,  therefore,  there  was  nothing  in  the  plaintiff's  contract 
of  insurance  that  bound  him  to  give  written  notice  at  the  time 
his  policy  was  renewed,  that  the  bakery  had  been  put  in  the 
easterly  end  of  the  building  known  as  the  City  Central  Hall ; 
that,  in  his  case,  the  omission  to  give  notice  of  the  fact  in  written 
form  was  no  breach  of  any  warranty ;  and  that  the  stipulation 
for  notice,  at  or  befoi^  renewal  of  an  increased  risk  occasioned 
by  the  use  or  occupation  of  neighboring  premises,  was  satisfied 
by  an  oral  communication  of  the  fact  to  the  company. 

But  if  this  is  an  erroneous  construction  of  the  provisions  of  the 
policy,  and  the  twelfth  condition  required  the  plaintiff  to  give 
information  in  writing  of  the  erection  of  the  bakery,  there  is  no 
doubt  the  company  might  waive  a  strict  compliance.  This  is  not 
questioned  by  the  defendants'  counsel.  They  could  waive  any 
condition  of  the  contract  in  their  favor.  One  of  the  conditions 
of  this  contract  was,  that  no  insurance,  whether  original  or  con- 
tinued, should  be  considered  as  binding  until  the  actual  payment 
of  the  premium  ;  but  there  is  no  doubt  that  giving  credit  for  the 
premium  by  the  delivery  of  the  policy  without  payment  would 
be  a  waiver  of  the  condition.  It  is  said  that  the  evidence  was 
not  of  the  character  required  to  constitute  a  waiver,  but  no  such 
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point  was  distinctly  raised  at  the  trial.  The  ground  taken  —  and 
the  only  one  —  was,  that  under  no  circumstances  could  the  plain- 
tiff recover  if  the  jury  believed  that  at  the  time  of  the  last  re- 
newal of  the  policy  the  risk  of  the  building  had  been  increased 
by  the  fact  of  the  steam  bakery  having  been  put  in,  he  having 
omitted  to  make  a  written  statement  of  that  fact  to  the  com- 
pany.   I  think  the  judgment  should  be  affirmed. 

HoGEBOOM,  J.  The  case  presents  three  exceptions  for  conad- 
eration.  1st.  To  the  admission  of  parol  evidence  of  notice  of  tiie 
increased  risk.  2d.  To  the  refusal  to  nonsuit  for  the  want  of  a 
written  representation  as  to  such  risk.  8d.  To  the  charge  and 
refusal  to  charge. 

The  parol  evidence  was,  I  think,  properly  admitted  ;  as,  inde- 
pendent of  the  question  whether  a  written  representation  was 
necessary  by  the  terms  of  the  policy,  it  would  be  proper  to  show 
a  waiver  of  such  representation  by  the  acts  of  the  parties,  and 
the  testimony  tended  in  that  direction.  The  direction  upon  the 
card  to  renew  and  resurvey ; "  the  express  request  for  renewal ; 
the  explicit  communication  of  the  erection  of  the  bakery;  the 
request  to  the  defendants  to  examine  the  prenuses ;  the  aeoe- 
tary's  promise  to  send  the  company's  surveyor  to  examine  the 
premises ;  the  subsequent  renewal  of  the  policy  in  the  light  of 
all  this  information,  constituted  together  a  body  of  testimonj 
which  was  admissible  on  the  question  of  waiver. 

The  same  testimony,  as  yet  unexplained  or  uncontradicted, 
furnished  a  sufficient  reason  for  refusing  the  motion  for  a  nonsuit, 
and  for  subsequently  refusing  a  peremptory  instruction  to  the 
jury  to  find  for  the  defendants  on  account  of  the  omission  to 
communicate  in  writing  the  fact  of  the  increased  risk,  in  case 
they  should  find  such  increased  risk  existed. 

The  more  serious  difficulty  arises  on  the  charge  of  the  judge 
that  a  full  and  fair  verbal  communication  by  the  plaintiff  to  the 
defendants  of  the  facts  constituting  the  increased  risk,  if  not  ob- 
jected to  on  the  ground  that  it  was  not  ih  writing,  was,  in  effect, 
a  waiver  of  a  written  communication. 

I  think  a  charge  in  so  direct  and  unqualified  a  form  was  ^rror, 
but  did  not  prejudice  the  defendants,  for  reasons  to  be  hereafter 
stated.  The  parties  had  taken  pains,  by  the  terms  of  their  con- 
tract, to  require  a  written  statement  of  the  &cts  constituting  the 
increased  risk.    There  were  reasons  for  such  a  requisition  and 
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mutual  protection  arising  from  the  frailty  and  unreliability  of 
oral  evidence ;  and  the  provision  ought  not  to  be  regarded  as 
intentionally  dispensed  with,  except  upon  clear  proof  of  facts 
constituting  an  express  waiver,  or  inconsistent  with  an  enforce- 
ment of  this  condition  of  the  contract.  There  may  have  been  — 
I  think  there  were  —  facts  on  which  the  plaintiff  could  properly 
ask  to  go  to  the  jury  on  the  question  of  waiver,  and  the  omission 
to  call  for  a  communication  in  writing  was  one.  But  such  omis- 
sion was  not,  I  think,  standing  by  itself  and  alone,  to  be  re- 
garded, as  the  judge  in  effect  instructed  the  jury,  necessarily 
sufficient  and  conclusive  of  an  intent  to  waive  a  written  statement 
of  the  facts  constituting  the  increased  risk. 

The  plaintiffs  counsel  attempts  to  sustain  the  decision  of  the 
court  below  by  insisting  not  only  that  here  was  ample  evidence 
of  a  waiver,  but  also  by  insisting  1st.  That  the  contract  di4  not, 
in  the  present  instance,  require  a  tmitten  representation.  2d. 
That  a  fiulure  to  comply  with  that  condition  of  the  contract  did 
not  avoid  the  policy.    These  suggestions  are  not  without  force. 

The  twelfth  condition,  on  which  the  qu^tion  arises,  declares 
that  all  insurances,  whether  original  or  renewed,  shall  be  consid- 
ered as  made  under  the  original  representationy  unless  varied  by 
a  new  representation  in  writing,  which  new  representation  it  shall 
be  incumbent  on  the  party  insured  to  make  in  all  cases  where  the 
risk  has  been  changed. 

Now  there  is  nothing  in  the  case  which  shows  that  the  original 
insurance  was  effected  by  means  of  any  original  representations 
in  writing,  or  any  original  representations  whatever.  Jt  may  be 
that  it  was  procured,  as  was  allowed  by  the  conditions  of  insur- 
ance as  to  all  property  in  New  York  and  Brooklyn,  upon  a  sim- 
ple request  for  that  purpose,  accompanied  by  the  examination 
and  survey  of  the  defendants'  own  officers ;  and  that  it  was  upon 
the  latter  alone  that  the  defendants  relied  when  they  issued  the 
policy.  If  so,  then  the  renewed  policy  would  stand  upon  the 
same  basis,  except  that  die  insured  would  have  been  guilty  of  a 
non-compliance  with  this  clause  of  the  contract  in  not  making 
a  statement  in  writing  of  the  circumstances  producing  a  change 
of  the  risk.  It  is  nowhere  stated  that  such  non-compliance,  by 
omitting  to  make  a  statement  in  writinff^  shall  avoid  the  policy ; 
nor  was  it  so  intended,  as  will  presently  be  seen  by  examining 
the  next  succeeding  clause  in  the  twelfth  condition.  Hence  there 

VOL.  n.  48 
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was  no  fraud,  misrepresentation,  or  breach  oi  warranty  upon 
which  the  defendant  ooald  avoid  the  policy. 

But  there  is  a  farther  clause,  as  die  plaintiff  oontraids,  and  I 
think  properly,  which  declares  what  in  referenoe  to  Una  subject 
shall  avoid  the  policy  and  its  renewal,  and  it  is  this:  If  at  or 
before  the  time  of  the  renewal  the  risk  has  been  incroaaed  and 
the  assured  shall  fsH  to  give  infonnation  thereof^  said  policy  and 
renewal  shall  be  void  and  of  no  effect.  This  information  need 
not  be  communicated  in  writing;  the  terms  of  the  policy  do  not 
require  it  The  verdict  of  the  jury  has  substantiated  the  bet 
that  it  was  verbally  given,  and  henoe  the  policy  remains  in  force. 

It  is  suggested  that  the  policy  became  void  under  the  fifth  con- 
dition, which  requires  all  previous  or  subsequent  insurances  to  be 
indorsed  on  the  policy,  or  otherwise  acknowledged  in  writing ; 
and  that  as  an  additional  insurance  had  heesi  effected  by  dia 
plaintiff,  at  a  higher  rate  of  insurance  for  the  increased  rt«i,  aad 
such  increased  risk  had  not  been  noted  on  the  plaintiffs  policy, 
it  became  void.  But  there  is  nothing  in  the  fifth  ocmdition  which 
requires  either  the  rate  of  inmranee^  or  the  inereaee  of  the  ruk 
in  another  company,  to  be  indorsed  or  acknowledged  on  the  pol- 
icy. It  appears  to  be  sufficient,  as  was  done  in  this  case,  to  note 
the  fact  and  amount  of  such  additional  insurance;  the  object 
being  to  make  a  proper  distribution  of  the  amount  of  tiie  Iob 
between  the  two  companies. 

While,  therefore,  the  court  below  erred  in  the  r«Mon  given 
for  the  conditional  instruction  given  to  the  jury  in  regard  to  the 
plaintiff's  right  to  recover,  to  wit,  a  waiver  of  a  written  eom- 
municaticm  as  to  the  increased  risk  by  not  objecting  to  a  verbal 
notice,  yet  inasmuch  as  the  subetanoe  of  the  instruction  was  cor- 
rect, to  wit,  that  the  plaintiff's  right  to  recover  would  not  be  de- 
feated, provided  he  fully  and  fturly  communicated  to  the  defend- 
ants the  fact  of  the  increased  risk,  though  not  in  writing ;  I  see 
no  reason  for  disturbing  the  judgment  of  the  court  below,  and 
am  of  opinion  that  it  should  be  affirmed. 

All  the  other  judges  concurring,  JvdgynesU  affirmed. 


See  same  case  in  4  Bosw.  179. 
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Peoria  Mabinb  and  Fibb  Insxtbancb  Co.  vb.  Hbbvby  et  al.^ 

(Supreme  Court,  Illinois,  April  Term,  1864.)    Aettan.  —  Parties, 

ABsnmpsit  lie«  by  the  assignee  of  a  policy  apon  the  issuance  of  a  renewal  receipt  to  hin 
after  the  assignment  and  the  pajrment  of  premium  on  the  renewal  by  liim. 


Birmingham  vb.  Emphie  Insurance  Co.^   (Supreme  Court, 
New  York,  Jane,  1864.)    Building  as  a  ChaUeL  —  Insurable  In-- 


One  who  has  insured  a  building  without  stating  it  to  be  as  a  chattel  will  not  be  permitted 
to  show  that  it  was  such,  where  the  contract  provides  that  "the  nature  of  the  title,  if 
lees  than  a  fee  simple,"  shall  be  stated. 

The  plaintiff  had  possession  of  the  property  insured  by  virtue  of  an  agreement  to  convey 
upon  the  payment  of  a  certain  sum  in  equal  annual  parts,  the  vendor  having  the  right  to 
rescind  in  case  of  failure.  The  first  payment  due  was  not  made,  and  the  vendor 
rescinded  and  the  plaintiff  left  the  premises.  Held^  that  his  insurable  interest  was 
terminated. 


William  Roach  vs.  New  York  and  Erie  Insurance  Co.* 

(Court  of  Appeals,  New  York,  June,  1864.)    Limitation  Clause, 

Hie  clause  in  an  insurance  policy  limiting  the  time  within  which  actions  shall  be  brou^t 

is  valid. 


Cornell  vs.  Milwaukee  Mutual  E^e  Insurance  Co.* 


▲  defect  in  the  certificate  of  loss  hdd  not  waived  by  a  general  objection  to  the  document 

The  case  is  stat;ed  in  the  opinion. 

Cole,  J.  The  objection  that  notice  of  the  loss  was  not  given 
in  this  case,  as  required  by  the  policy,  seems  to  us  insurmounta- 
ble. It  is  a  plain  condition  of  the  contract,  that,  in  case  of  any 
Ices  or  damage  by  fire  happening  to  any  member,  upon  property 
insured  in  and  with  said  c(Hnpany,  the  member  shall  give  notice 
thereof  in  writing  to  the  secretary  of  said  company,  within 
twenty  days  from  the  time  such  loss  or  damage  may  have  oc- 
curred." It  appears  to  us  that  it  is  utterly  impossible  to  say,  in 
view  of  the  acts  of  t^e  assured,  that  there  was  ever  a  substantial 
compliance  with  this  stipulation  in  the  contract.  The  first  written 
notice  sent  to  the  secretary  or  officer  of  the  company  bore  date 
the  11th  of  February,  1862,  when  the  loss  occurred  on  the  5th  of 
the  previous  month.    It  is  true,  in  this  written  notice  the  assured 
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stated  that  she  had  given  the  company  notice*  of  the  loss  on  the 
7th  and  Slst  of  January,  through  John  Scott,  an  agent  of  die 
company.  And  on  the  trial,  after  a  motion  of  nonsuit  had  been 
made  and  granted,  the  appellant  o£Eered  to  prove  that  John  Soott 
was  the  agent  of  the  company  who  e£Eected  the  insurance,  and 
continued  such  agent  up  to  the  time  of  the  loss,  and  that  the 
assured  notified  him  of  the  loss  as  stated  in  the  notice  of  the  11th 
of  February.  Assuming  that  these  facts  'had  been  firmly  estab- 
lished before  the  nonsuit  was  granted,  we  still  think  the  result 
must  be  the  same.  For  it  can  hardly  be  said  that  notifying  a 
local  agent  of  a  loss  is  any  compliance  with  a  condition  whidi 
requires  that  notice  shall  be  given  to  the  secretary  of  the  com- 
pany. The  local  agent  had  no  authority  to  receive  notice  of  loss, 
and  therefore  notice  to  him  was  not  notice  to  the  company.  It  is 
said  that  the  requirements  of  a  written  notice  of  loss  to  ^^tiie 
secretary  "  need  not  be  strictly  complied  with,  but  that  notice  of 
the  loss,  whether  written  or  verbal,  given  to  the  secretary,  or 
other  officer  in  charge  of  the  affairs  of  the  company,  or  left  at 
the  office,  is  all  that  is  necessary.  It  is  possible  such  a  notice 
might  be  deemed  a  substantial  compliance  with  the  condition  that 
written  notice  be  given  to  the  secretary.  We  are  certainly  not 
inclined  to  adhere  to  any  literal  or  technical  construction  of  such 
stipulations.  It  is  the  duty  of  courts,  undoubtedly,  to  give  them 
a  fair  and  reasonable  interpretation.  At  the  same  time,  we 
should  be  going  farther  than  authority  or  principle  would  war- 
rant, to  hold  the  notice  of  loss  which  was  given  in  this  case  suffi- 
cient, or  a  substantial  compliance  with  the  terms  of  the  policy. 
It  was  not  given  within  the  time  limited,  and  was  therefore  in- 
sufficient. 

Nor  do  we  think  it  was  incumbent  upon  the  company,  when  it 
received  the  notice  of  the  11th  of  February,  in  which  it  was 
stated  that  it  had  been  notified  of  the  loss  through  its  agent 
Scott,  to  deny  that  it  had  been  thus  notified,  or  take  objection  to 
this  statement.  The  period  for  giving  the  ,  notice  had  already 
elapsed,  and  therefore  the  case  stands  upon  somewhat  different 
ground  from  one  where  the  notice  is  defective  in  some  matters 
which  can  be  remedied  if  objection  is  taken.  In  the  former  case 
the  defect  is  incurable,  while  in  the  latter  it  is  not.  Good  faith 
on  the  part  of  the  company  requires  it  to  take  its  objection  to  a 
defective  notice  when  there  is  time  to  remedy  it,  so  that  tiie 
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defect  may  be  removed.  But  what  possible  advantage  could  it 
have  been  to  the  assured  in  this  case,  for  the  company  to  have 
denied  that*  it  had  been  notified  as  stated  in  the  notice  of  the 
11th  of  February  ?  How  could  she  have  been  prejudiced  by  the 
omission  to  contradict  this  statement.  See  Patrick  v.  Farmers* 
Ins.  Co.  43  N.  H.  621,  ante;  The  Inland  Ins.  ^  Deposit  Co.  v. 
Stauffer,  83  Penn.  St.  397,  ante. 

Again,  is  there  anything  in  the  case  which  shows  that  the 
company  waived  a  strict  compliance  with  this  stipulation  in 
respect  to  giving  notice  of  loss,  so  that  it  is  now  estopped  from 
insisting  upon  the  objection  that  it  was  not  given  in  time  ?  It 
appears  to  us  not.  The  facts  relied  upon  to  show  a  waiver  are 
ihe  following  letters,  written  to  the  attorneys  who  forwarded  the 
notice  of  the  11th  of  February  with  a  letter  of  their  own  upon 
the  subject  of  the  loss:  "Milwaukee,  Feb.  14th,  1862.  Messrs. 
Strong  &  Fuller:  Gents. — Tour  favor  is  at  hand,  and  contents 
noted.  The  president  of  the  company  (S.  S.  Daggett)  will  be  at 
your  place  on  Tuesday,  Feb.  18th.  Yours,  &c.  P.  B.  Hill,  Secre- 
tary." «  Office  of  the  Milwaukee  Mutual  Fire  Ins  Co.  No  4. 
Martinis  Block,  Milwaukee,  April  80,  1862.  Messrs.  Strong  & 
Puller:  Gents. — The  president  of  the  company  will  be  in 
Racine  the  first  of  next  week,  to  arrange  the  Hertzog  matter. 
Yours,  Ac,  P.  B.  Hill,  Secretary,  per  T.  D."  A  few  days  after 
the  date  of  this  last  letter.  Strong  &  Fuller  were  notified  by  the 
company  that  the  matter  was  in  the  hands  of  its  attorney,  &o. 
There  is  nothing  in  these  letters  which  authorizes  the  inference 
that  the  company  intended  to  waive  any  ground  of  defence,  or 
admitted  its  liability  for  a  loss  from  which  it  had  been  discharged 
by  the  neglect  of  the  assured  in  the  specified  time.  See  the  fol- 
lowing authorities  on  the  point  of  waiver:  Lycoming  County 
Mutual  Ins.  Co.  v.  Schollenierger,  44  Pa.  St.  269  ;  Trash  v.  The 
State  Fire  ^  Marine  Ins.  Co.  29  lb.  198 ;  Smith  v.  Haverhill 
Mutual  Fire  Ins.  Co.  1  Allen,  297 ;  Roumage  v.  Ins.  Co.  1  Green 
(N.  J.),  110 ;  Nash  v.  Union  Mutual  Ins.  Co.  43  Mame,  343 ; 
Fastman  v.  Carroll  Co.  M.  F.  Ins.  Co.  45  lb.  307.^ 

We  do  not  think  there  is  anything  in  the  letters  above  quoted 
which,  upon  any  sound  principle,  can  be  considered  as  a  waiver 
of  the  defect  in  the  time  of  giving  the  notice.  As  already  ob- 
served, if  the  defect  had  been  one  that  might  have  been  cured, 
then,  by  omitting  to  apprise  the  assured  of  the  ground  of  objeo- 
^  See  Table  of  Cases  Reported  for  these  cases. 
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tian  to  as  to  give  him  an  opportunity  to  remote  it,  the  company 
might  well  be  said  to  baye  waived  the  defect.  The  defect  in  &k 
case  might  undoubtedly  be  waived,  but  the  evidence  ci  wahrw 
flhould  be  dear  and  satkdhctory. 

We  think  the  nonsuit  was  right,  and  tiiat  judgment  of  tte 
county  court  must  be  affirmed. 


Date  m.  Gobe  Distbiot  MimjAL  FntB  Insxtbahcs  Co.* 
(Common  Pleas,  Upper  Canada,  Trinity  Term,  1864.)  Bicreani 
Rifh  —  Weight  of  Evidence*  —  New  TridL 

Action  on  two  policies  of  insnranoe.  Pleai:  Tliat  the  plaintiff  was  not  interested;  tiiat  tkt 
risk  was  increased  and  rendered  more  liazardoos  after  the  insurance  was  effected. 

On  motion  for  a  nonsoit,  on  the  gronnd  of  the  rerdiet  being  against  evidence,  the  defend- 
ants having  substantiated  their  plea,  that  the  condition  against  alterati<m  m  piemisti 
had  not  been  complied  with ;  or  for  a  new  trial,  on  grounds  that  the  verdict  was  againrt 
evidence,  and  the  weight  of  evidence:  Beldy  that  the  omu  being  on  the  defendants  to 
establish  the  akemtions  and  increased  risk,  the  judge  oonld  not  nonsuit  on  the  plantfifl'i 
evidence,  being  contradictoiy  in  that  respect;  that  from  the  facts  disclosed  m  the  jodge'i 
notes,  the  court  would  not  order  a  nonsuit;  that  the  verdict  was  not  against  evidence, 
though,  perhaps,  against  the  weight  of  evidence ;  that  there  should  be  a  new  trial,  t»  ex- 
plafai  the  qmestioA  of  increased  risk. 


Date  ve.  Gobb  Distbict  Mutual  Fibb  Insubakce  Co.* 
(Common  Pleas,  Upper  Canada,  Trinity  Term,  1864.)  Pleading, 
—  DivieihU  PoUeg, 

Declaration  stated  that  bj  policy  dated  99Ch  Ifaj,  1881,  the  defendants  insiuned  pUinttf 
against  loss  by  fire  in  the  sum  of  $1,200  on  stock  of  hardware,  &e.,  contained  in  a  frsme 
building  situate  on  the  west  side  of  Water  Street,  in  Ckdt,  at  90  per  cent. ;  and  also  that 
by  policy  of  28th  June,  1861,  defendants  insured  plaintiff  on  stock  of  hardware,  &c,  m  s 
buUding  situate  on  the  west  side  of  Water  Street,  in  Ckdt,to  the  amount  of  $1,900  at  99 
per  cent  On  his  two-story  dwelling-house,  &c,  situated  on  the  east  side  of  HuDtar 
Street,  $800,  and  on  household  furniture  eontahied  therein,  $800,  at  5  per  cent.,  makiag 
in  all  $2,800,  and  averred  that  from  the  making  of  the  policies  the  plaintiff  was  intereslsd 
in  the  premises  and  stock  till  the  time  of  the  fire,  when  he  sustained  a  loss  of  $6,000,  aai 
averment  that  all  things  necessary  had  been  performed  by  plaintiff  to  entitle  him  to  bring 
this  action. 

The  fifth  plea  averred  that  as  to  the  second  policy,  at  the  date  thereof,  the  stone  dwelliag- 
house,  &c.,  mentioned  therein,  was  under  mortgage  to  one  W.  D.,  and  that  plaintiff  gave 
no  notice  diereef  to  the  defendants,  nor  procured  said  mortgage  to  be  noticed  in  the  policj 
as  required  by  law,  &c.,  whereby  said  policy  is  void. 

To  which  plea  plaintiff  demurred,  and  assigned  as  causes  of  objection  that  the  said  second 
policy  is  divisible,  &c.,  and  that  a  mortgage  on  said  dwelling-house  does  not  aflect  pfatio- 
tiff*s  right  to  recover  in  respect  of  the  stock,  &o. ;  that  said  plea  ooafesaes  and  does  not 
avoid  plaintiffs  cause  of  action. 

The  defendants  excepted  to  Jint  count  of  declaration  that  plaintiff  did  not  aUege  theieh 
that  he  was  interested  in  the  stock,  &c.,  at  the  time  of  loss,  or  at  any  other  time,  or  tfast 
said  stock  was  at  any  time  injured  or  destroyed  by  fire,  nor  did  it  allege  any  breach  of 
duty  by  defendants. 

EM,  1st.  That  the  declaration  ihuned  as  above  must  be  considered  as  containing  tws 
1  14  Up.  Cmh.  C.  p.  502.  •  U  Up.  Can.  C.  P.  548. 
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counts,  and  that  the  same  is  good  in  fbrm,  as  the  general  allegation  at  the  end  thereof 
must  be  considered  as  referring  to  the  whole  declaration. 
2d.  That  when  a  poBoy  covers  two  or  more  distinct  properties,  each  of  which  is  insured 
thereby  for  a  speoifie  som,  and  at  a  fixed  rate,  respectiyelj,  the  said  poUoy  must  be  eon^ 
sidered  as  divisible,  and  therefore  the  fact  of  one  of  said  properties  having,  at  the  date  of 
die  policy,  been  under  mortgage,  whereby  the  assured  had  an  estate  therein  lesser  than  a 
fee  simple,  or  said  property  was  incombered,  does  not  aiSect  the  right  of  the  assnred  to 
recover  against  the  insurers  in  respect  of  the  other  properties  mentioned  in  the  policy, 
though  no  notice  had  been  given  to  the  insurance  company  at  the  time  of  application  of 
one  of  such  propertiea  being  under  mortgage,  aod  though  no  notke  was  by  plaintiff  pro- 
cured to  be  made  of  such  mortgage  in  said  policy  as  reqniied  by  ch.  92,  Con.  Stat.  U.  C. 
H  «7,  67. 


JoHK  Habbisok  vs.  Citt  Fibb  Insubancb  Co.* 

fl 

(Supreme  Court,  Maasaohasetts,  October  Term,  1864.) 

Occupation  of  Premises.. 

A  policy  of  insurance,  issued  upon  a  dwelling-house  occupied  by  tenants,  and  containing  a 
provision  that  the  policy  becomes  void  when  the  occupant  personally  vacates  the  prem- 
ises, unless  immediate  notice  be  given  to  this  company,  and  additional  premium  paid, 
**will  become  void  if  the  building  is  vacated,  and  die  only  notice  given  thereof  is  to  an 
agent  cf  the  company  whose  authority  is  limited  to  take  applications  and  countersign 
policies,  to  collect  and  receive  cash  for  premiums,  and  to  issue  a  '  binder  *  on  special  haz- 
ards for  ten  days,"  and  no  additional  premium  is  paid ;  and  it  is  immaterial  that  the  in- 
sured did  not  know  the  extent  of  the  agent's  authority. 

Contbaot  n^pofti  a  policy  of  insurance  issued  by  the  defendants, 
an  incorporated  company  of  New  Hayen,  Connecticut,  upon  the 
plaintififs  dwelling-house  in  Fall  River. 

At  the  trial  in  the  superior  court,  before  Vose,  J.,  the  follow- 
ing facts  appeared:  The  insurance,  which  was  for  three  years 
from  the  2d  of  December,  1861,  was  effected  through  B.  F.  Wins- 
low,  the  defendants'  agent  at  Fall  River,  under  a  power  of  at- 
torney authorizing  him  ^^to  take  applications  and  counters^ 
polieies,  to  coUeci  and  receive  cash  for  premiums,  and  to  issue  a 
*  binder '  on  special  hazards  for  the  term  of  ten  days.**^  The 
plaintiff,  in  his  application  for  insurance,  represented  the  house 
to  be  occupied  by  tenants.  The  policy  contained,  among  others, 
the  following  stipulations :  Unoccupied  premises  must  be  in- 
sured as  such,  or  the  policy  is  void.''  Houses,  barra,  or  other 
buildings  insured  as  occupied  premises,  and  the  contents  thereof, 
or  as  in  or  on  occupied  premises,  the  policy  becomes  void  when 
the  occupant  personally  vacates  the  premises,  unless  immediate 
notice  be  given  to  this  company,  and  additional  premium  paid." 
From  the  inception  of  the  policy  until  October  12,  1862,  the 
building  was  occupied,  but  on  that  day  it  was  vacated.  The 

1 9  AXlen,  SSL 
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plaintiff  intrcnluoed  evidence  that  on  the  following  day  be  ver- 
bally informed  Winslow  that  the  building  was  vacant,  and  that 
Winslow  told  him  ^^to  lock  the  door,  and  fasten  the  windows; 
and  that  he  supposed  that  it  would  be  soon  occupied  again ;  and 
that  the  plaintiff  fastened  up  the  house  as  directed.  The  house 
was  destroyed  by  fire,  from  some  unknown  cause,  December  25tli, 
1862.  The  plaintiff  testified  that  nothing  was  ever  said  to  him 
by  Winslow  about  paying  any  additional  premium,  and  that  he 
did  not  pay  or  offer  to  pay  any  such  additional  premium,  but  that 
he  probably  should  have  done  so  if  Winslow  had  required  it.  The 
plaintiff  also  testified  that  he  knew  nothing  of  the  power  or  au- 
thority of  Winslow  as  agent.  The  judge  instructed  the  jury  that 
the  plaintiff  was  not  entitled  to  recover,  apd  a  verdict  was  accord- 
ingly returned  for  the  defendants,  and  the  plaintiff  allied  ex- 
ceptions. 

BiGELOW,  C.  J.  The  premises  covered  by  the  policy  declared 
on  were  insured  as  occupied  premises,  and  it  was  expressly  stipu- 
lated in  the  body  of  the  policy  that,  in  all  cases  in  which  premises 
are  so  insured,  the  policy  becomes  void  when  the  occupant  per- 
sonally vacates  the  premises,  unless  immediate  notice  be  given  to 
this  company,  and  additional  premium  paid."  Under  this  clause, 
it  is  clear  that  the  contract  of  insurance  had  terminated  several 
weeks  prior  to  the  occurrence  of  the  loss  by  fire.  The  notice  to 
the  agent  that  the  plaintiff's  tenants  had  left  the  premises,  and 
that  the  premises  were  vacant,  did  not  fulfil  the  stipulation  in  the 
policy.  The  agent  had  no  power  or  authority  to  receive  such 
notice  in  behalf  of  the  company.  He  was  a  special  agent  only, 
with  limited  power.  He  could  not  issue  a  valid  policy,  or  enter 
into  contracts  generally  in  behalf  of  the  defendants.  He  was  au- 
thorized only  to  receive  and  forward  applications  for  insurance  to 
the  company,  to  collect  premiums,  and  to  bind  the  company  on 
special  haza^s  for  the  term  of  ten  days.  Beyond  this  his  autiior- 
ity  as  agent  did  not  extend.  He  could  not  receive  any  notice 
which  would  affect  the  rights  of  this  company  under  a  policy  al- 
ready issued,  nor  had  he  any  authority  to  fix  an  additional  pre- 
mium in  consideration  of  a  change  in  an  existing  risk,  which,  by 
the  terms  of  the  policy,  the  parties  had  agreed  should  be  deemed 
an  increase  of  the  hazard  which  the  company  originally  as- 


It  is  no  answer  to  say  that  the  plaintiff  had  no  knowledge  of 
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the  limited  extent  of  the  agent's  authority.  This  he  was  bound 
to  ascertain  before  dealing  with  him  as  agent.  No  rule  of  law 
is  more  familiar  or  better  settled  than  that  which  requires  a  per- 
son who  transacts  business  with  a  special  agent  to  take  notice  of 
the  nature  and  scope  of  the  agent's  power.  He  is  put  on  inquiry 
by  the  very  fact  that  he  is  negotiating  with  an  agent,  and  is 
bound  to  ascertain  whether  he  can  bind  his  principal  in  the  trans- 
action which  he  purports  to  carry  on  in  his  behalf.  If  it  were 
not  so,  there  would  be  no  distinction  between  a  special  and  a 
general  agent,  and  all  restrictions  and  limitations  on  an  agent's 
authority  would  be  nugatory.  A  principal  would  in  all  cases  be 
at  the  mercy  of  his  agent,  ho weyer  carefully  and  strictly  he  might 
have  restricted  his  authority.  Lohdell  v.  Bakery  1  Met.  201 : 
Stww  V.  Perry,  9  Pick.  542 ;  Story  on  Agency,  §  133. 

The  St.  of  .1861,  c.  170,  relating  to  agents  of  insurance  com 
panies,  has  no  application  to  a  case  like  the  present.  That  enact- 
ment was  not  designed  to  change  in  any  way  the  rules  of  the 
common  law  regulating  the  power  of  agents  or  their  authority  to 
bind  their  principals,  but  only  to  declare  that  certain  classes  of 
persons  should  be  deemed  to  be  so  far  agents  of  insurance  compa- 
nies as  to  be  liable  to  the  penalty  prescribed  by  Gen.  Sts.  c.  68, 
§  77.  Hxceptians  overruled. 


Suffolk  Pibb  Insitbancb  Co.  &  another,  v8.  Joseph  Boy- 
den.^  (Supreme  Court,  Massachusetts,  October  Term,  1864.)  Mort- 
gage hUereU, 

If  the  interest  of  a  mortgagee  in  poasession  has  heen  insured  to  nomme^  at  his  own  expense, 
the  insurers,  in  case  of  a  loss  by  fire  before  the  mortgage  debt  is  paid,  cannot,  upon  an 
offer  to  pay  the  loss  and  the  amount  due  on  the  mortgage  above  the  loss,  maintain  a  bill 
in  equity  to  have  the  mortgage  assigned  to  them,  and  to  be  subrogated  to  the  rights  and 
leme^es  of  the  insured  under  the  mortgage.  See  King  9.  State  Ins.  Co.,  ante,  vol.  3,  p. 
188,  and  note. 


Samubl  West  ve.  Old  Colony  Insubancb  Co.* 

(Sapreme  Court,  Massachosetts,  November  Term,  1S64.) 

What  Policy  covert. 

A  policy  of  insurance  upon  goods  contained  in  the  third  story  of  a  fouivstory  building," 
over  two  specified  numbers  of  a  certain  street,  will  cover  such  goods  after  their  removal 
into  another  room  subsequently  hired  and  occupied  by  the  insured  in  the  same  story  of 
the  same  building ;  although  the  policy  provides  that  it  shall  be  void  if  the  property  in- 
■nred  shall  be  removed  without  neoesaity  to  any  other  place. 

1  9  AUen,  123.  >  9  AUen,  316. 
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CoNTBAOT  upon  a  policy  of  insurance  for  $600,  issued  by  tfce 
defendants  upon  certain  goods,  ^  all  contained  in  the  third  story 
of  a  four-story  brick  slated  bidlding  over  Nos.  18  and  19  Harvard 
Place,  Boston."  The  policy  contained  a  provision  that  it  should 
be  void  if  the  said  property  should  be  removed  witboat  neces- 
sity to  any  other  place." 

It  was  i^eed  in  the  superior  court  iliat,  at  the  date  of  the 
policy,  the  plaintiff  occupied  two  adjoining  rooms  in  the  third 
story  of  the  building  described,  and  tiie  defendants*  agent  saw 
the  goods  there.  These  rooms  were  separated  from  each  other 
by  a  brick  partition,  in  which  there  was  a  door ;  and  were  acces- 
sible by  a  stairway  leading  to  one  ot  them.  After  the  date  of 
the  policy  the  plaintiff  hired  another  room  adjoining  one  of  the 
former  rooms  on  the  same  floor,  over  Nos.  18  and  19  Harvard 
Place,  and  moved  into  the  same  a  portion  of  the  goods  insured, 
and  gave  up  the  room  to  which  the  stairway  already  referred  to 
led.  After  this  removal,  the  two  rooms  which  date  plaintiff  oeeu* 
pied  were  approached  by  another  stairway,  which  led  to  his  new 
room.  A  plan  was  introduced  in  evidence,  showing  the  relative 
position  of  the  rooms.  The  risk  was  not  increased  by  the  diange. 
By  the  fire,  which  happened  during  the  term  of  the  poHey,  goods 
in  the  room  originally  occupied  by  the  plaintiff,  to  the  value  of 
9200,  were  destroyed,  and  in  the  room  into  which  he  removed 
after  the  date  of  the  policy  to  the  value  of  $600. 

Upon  these  facts,  judgment  was  rendered  for  the  pkuntiff  for 
the  sum  of  $645.80 ;  and  the  defendants  appealed  to  this  court. 

Chapman,  J.  The  policy  describes  the  property  insured  as 
being  all  contained  in  the  third  story  of  a  four-story  bri(^  dated 
building  over  Nos.  18  and  19  Harvard  Place,  Boston."  It  is 
agreed  that  this  description  includes  three  rooms ;  the  third  story 
of  the  building  having  been  partitioned  into  three  rooms  before 
ihe  date  of  the  policy. 

The  defendants  contend  that  the  insurance  covered  property 
contained  in  only  two  of  the  rooms,  because  their  agent  saw  it  at 
the  time  when  ^e  policy  was  issued,  and  it  was  then  contained 
in  the  two  rooms,  and  the  plaintiff  subsequently  hired  another 
room,  and  changed  the  position  of  the  prc^rty ;  so  that  at  the 
time  of  the  loss  a  part  of  it  was  contained  in  the  room  newly 
hired.  Therefore  they  say  that  the  property  in  that  room  was 
not  covered  by  the  policy,  tboi^  it  remained  in  the  third  story 
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and  was  not  so  remoyed  as  to  increase  the  risk.  But  to  this  it 
is  answered  that  the  words  of  the  policy  include  all  the  three 
rooms,  for  they  include  the  whole  of  the  third  story  ;  that  there 
is  no  latent  ambiguity, — such  as  there  might  be  if  there  were 
two  buildings  to  which  one  and  the  same  description  might  be 
applied,  nor  even  two  stories  of  the  same  building ;  nor  one  story 
of  a  very  large  block,  contaimng  many  stores  or  tenements.  But 
it  is  comparatively  a  small  building  containing  two  numbers,  viz., 
18  and  19  in  the  first  story ;  both  of  which  are  designated  in  the 
policy,  and  over  both  of  which  the  insured  property  is  described 
as  being  situated,  so  that  there  is  a  double  description  of  the  place 
where  the  insured  property  is  situated,  Ti2^  "  in  the  third  story/* 
and  oyer  Nos.  18  and  19  in  the  first  story. 

This  answer  appears  to  the  court  to  be  sufficient.  There  is  no 
latent  ambiguity ;  nothing  indefinite ;  nothing  general ;  nothing 
^pplicab^e  to  a  large  space,  or  to  jnore  thctn  one  story  of  the  build- 
ing, but  the  language  is  definite  and  exact. 

Personal  property  which  is  insured  need  not  <rf  necesmty  be  in 
the  place  described  at  the  date  of  the  poKcy;  but  it  may  be 
brought  in  afterwards.  Thus,  when  a  stock  of  merchandise  is 
insured  in  a  stcn^  it  is  changed  by  selling  out  existing  goods  and 
bringing  in  new  supplies.  The  same  is  true  to  some  extent  of 
machinery  in  a  running  ^tory.  In  this  case,  if  it  had  been  the 
intent  of  the  plaintiff  to  make  the  changes  which  he  actually  did 
make,  the  present  form  of  this  policy  would  have  been  ^propriate 
to  the  circumstances.  Therefore  the  policy  must  be  construed  as 
granting  liberty  to  make  sudh  changes. 

The  case  differs  from  that  of  Storer  v.  Mliott  In$.  Co.  45  Maine, 
175,  there  being  in  that  ease  so  much  of  generality  in  the  descrip- 
tion as  to  leave  room  for  a  latent  ambiguity  ;  and  the  insurers 
and  the  assured  had  botii  treated  the  stock  of  goods  insured  by 
the  defendants  as  separate  from  the  goods  insured  by  the  other 
companies,  and  contained  in  a  different  story  of  the  buikfing. 
The  decision  in  that  case  was  in  conformity  with  the  intent  of 
the  parties,  which  was  apparent  from  the  circumstances,  the  in- 
tent being  that  the  defendants  should  be  the  exclusive  insurers 
of  the  goods  in  the  chambers,  while  other  parties  were  insurers  of 
the  stock  of  other  goods  that  were  contained  in  the  lower  stories* 

Juigmeft^foT  the  plaiTUiff. 
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Sabah  a.  Evans  v$.  Tbimountain  Mutual  Fibe  Iksub- 

ANGB  Co.* 

(Supreme  Court^  Mftssachtuetts,  Noyember  Term,  1864^^ 
AUerations,  —  Power  of  Receiver. 

U  a  policjT  of  insurance,  issued  hy  a  matoal  fire  insorance  company,  contains  a  stipolatMB 
that  "  if,  snbeequent  to  the  making  of  the  application,  any  new  fact  shall  exist,  c^er  by 
a  change  of  any  fact  disclosed  in  the  application,  the  erection  or  alteration  of  any  boiU- 
ing,"  &c,  "  by  the  assured  or  others,  or  any  change  be  made  not  named  in  the  applica- 
tion and  specifically  permitted  by  the  policy,  the  policy  thereon  shall  be  void,  unless  writ- 
ten notice  be  given  to  the  directors,  their  written  consent  signed  by  the  secretary  obtainei, 
and  an  additional  premium  or  deposit  paid,"  the  policy  will  be  avoided  by  the  erectioo  or 
alteration  of  a  building  upon  the  premises  without  obtaining  a  written  consent  signed  by 
the  secretary,  or  paying  any  additional  premium  or  deposit. 

A  receiver  of  an  insurance  company,  appointed  by  this  court,  has  no  power  to  waive  the 
rules  of  law  in  allowing  claims  o£tered  for  proof  against  the  company. 

This  was  a  claim  presented  to  the  reoeiyer,  appointed  by  tins 
court,  of  the  Trimountain  Mutual  Fire  Insurance  Company,  for 
a  total  loss  under  a  policy  for  $800,  upon  a  dwelling-house,  during 
the  year  from  April  17,  1863,  to  April  17, 1864.  The  claim  was 
rejected  by  the  receiver,  and  the  following  facts,  assented  to  by 
the  plaintiff,  were  reported  to  this  court :  — 

At  a  meeting  of  the  corporation,  held  before  the  issuing  of  this 
policy,  the  form  of  policies  was  prescribed,  and  this  policy,  con- 
forming to  the  prescribed  form,  contained  upon  its  face  the  fol- 
lowing condition :  If,  subsequent  to  the  making  of  the  applica- 
tion, any  new  fact  shall  exist,  either  by  a  change  of  any  fact 
disclosed  in  the  application,  the  erection  or  alteration  of  any 
building,"  &c.,  "  by  the  assured  or  others,  or  any  change  be 
made  not  named  in  the  application  and  specifically  permitted  by 
the  policy,  the  policy  thereon  shall  be  void,  unless  written  notice 
be  given  to  the  directors,  their  written  consent  signed  by  the  sec- 
retary obtained,  and  an  additional  premium  or  deposit  paid/'  In 
February,  1864,  Mrs.  Evans  desired  to  alter  and  enlarge  the 
building  insured,  by  the  addition  of  a  story  to  a  part  of  it ;  and 
her  husband,  as  her  agent,  took  the  policy  to  die  office  of  the  de- 
fendants, and  informed  the  secretary  and  one  of  the  directors, 
and,  after  some  conversation,  the  alteration  was  consented  to  by 
them.  These  officers  were  under  the  impression  that  the  con- 
sent ought  to  be  signed  by  the  president,  and  the  secretary,  ac- 
cordingly, wrote  upon  the  second  leaf  of  the  policy,  and  after  the 
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signatures,  the  following :  Boston,  February  25,  1864.  Per- 
mission is  hereby  given  to  the  within  insured  to  occupy  the  dwell- 
ing, insured  by  policy  No.  1084,  by  mechanics,  for  the  purpose 
of  making  such  improvements  and  alterations  as  she  may  think 
necessary.  The  risk  continudb  on  said  property  and  the  policy 
is  not  vitiated."  The  secretary  undertook  to  prepare  the  above 
permission,  and  the  policy  was  left  in  his  hands  for  that  purpose. 
Mr.  Evans  left  the  policy,  supposing  that  the  secretary  would 
sign  the  permission,  and  that  he  could  receive  the  policy,  with 
the  permission  signed  by  the  secretary,  upon  calling  for  it  within 
a  short  time ;  but  he  omitted  to  call  for  it  until  after  the  loss, 
which  was  on  the  25th  of  March,  1864.  Mr.  Evans  was  informed 
by  one  of  the  officers,  with  whom  he  conversed,  that  the  secretary 

had  power  to  fix  it.''  The  permission  has  never  been  signed 
since.  No  additional  premium  or  deposit  was  paid  or  asked  for. 
The  officers  of  the  company,  who  were  present  at  the  above  in 
terview,  understood  and  consented  that  Mrs.  Evans  should  go  on 
with  the  alteration  contemplated,  without  waiting  for  the  pernus- 
sion  to  be  signed. 

The  case  was  reserved  by  Chapman,  J.,  for  the  determination 
of  the  whole  court. 

By  the  Goubt.  It  has  been  repeatedly  decided  that  the  offi- 
cers of  a  mutual  insurance  company  have  no  power  to  waive  ex- 
press stipulations  of  their  policies  or  by-laws,  which  relate  to  the 
substance  of  the  contract,  although  they  may  waive  such  as  relate 
merely  to  the  proof  of  loss.  Priest  v.  OUizens*  Ins.  Co.  3  Allen, 
602 ;  Buffum  v.  VayetU  Ins.  Co.  lb.  860 ;  Abbott  v.  Shawmut 
Ins.  Co.  lb.  213  ;  Mulrey  v.  Shaumut  Ins.  Co.  4  Allen,  116  ; 
Brewer  v.  Chelsea  Ins.  Co.  14  Gray,  203.*  The  present  case  falls 
within  this  principle.  The  defendants  had,  by  a  formal  vote, 
prescribed  the  form  in  which  their  policies  should  be  made.  They 
had  thus  deliberately  determined  the  liability  which  they  were 
willing  to  assume ;  and  their  officers  could  not,  without  a  violation 
of  duty,  have  undertaken  to  bind  them  by  a  policy  issued  in  a 
different  form.  But  the  plaintiff's  policy  was  in  strict  conformity 
to  the  prescribed  form.  She  had  distinct  notice  of  the  conditions 
on  which  she  could  with  safety  make  alterations  in  her  dwelling- 
house.  And  she  proceeded  to  make  such  alterations,  knowing 
that  she  had  not  complied  literally  with  these  conditions.  We 
cannot  say  that  a  mutual  insurance  company,  which  wishes  to 
^  See  TaUe  of  Ctaes  Reported  for  these  cases. 
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prevent  the  possibility  of  coatroyersy  as  to  the  tarms  of  supple- 
mentary agreements,  may  not  provide  that  it  will  not  be  boiBid 
by  any  oral  consent,  whidi  its  officers  may  give,  to  a  variation  in 
the  terms  of  the  liability  which  it  has  assnmecL  This  is  what 
the  present  company  has  undertakAi  to  do.  And  although  the 
case,  upcm  the  agreed  facts,  is  one  of  harddiip  to  plaintiflF,  the 
role  of  law  cannot  be  varied  on  that  account.  And  the  receiver 
had  no  right  to  dispense  witii  these  rules,  and  determine  the  case 
upon  principles  of  equity.  See  Woree$ter  Bamk  v.  Hartford  Im. 
Co.  11  Gush.  265  ;  i  Pendar  v.  Americm  In$.  Co.  12  Gush.  469 ; 
Loring  v.  MofMifaetfwreri  Im.  Co*  8  Gray,  28.', 


Post  et  al.  vs.  Mtssa  Inbubanob  Co.*  (Supreme  Court,  New 
York,  November,  1864.)  EenewaL — Power  €f  Agent.  —  ISroefa 
of  Lom, 

When  a  policy  of  inasnttce  it  nnewedi  and  nothing  to  tfao  oontimry  said,  St  will  be  fro- 
sumod  that  the  renewal  was  apon  the  original  tenna. 

An  agent  will  be  presnmed  to  have  authority  to  renew  a  policy  by  having  in  his  possesrioa 
certificates  of  renewal  and  having  similar  ones  before;  and  thoogh  an  agreemeot  (a  rs- 
new  does  not  oonstitate  a  renewal,  it  imposes  the  duty  of  taking  the  necessary  slept  tt 
renew  and  this  duty  will  be  enforced  in  equi^. 

The  giving  of  immediate  notice  of  loss  being  required  by  the  policy,  this  must  be  fotiiislied 
without  delay,  unless  doing  the  act  is  excused  or  waived  ;  and  a  waiver  May  be  fODfnm 

'  or  it  may  be  inferred  from  circumstances.  In  this  case  the  circumstances  keld  to  exoose 
a  delay  of  over  two  months.  The  cases  concur  in  maintaining  the  principle  that  if  tbt 
underwriter  intends  to  insist  upon  defects  in  the  proofs  of  loss,  he  must  notify  the  litiiisd 
of  that  intention  in  time  to  afford  him  an  oi^rtunity  to  correct  them. 

EusHA  B.  MoB&BLL  v8.  Ibvinq  Fibb  Insubaitob  Go.^ 

(Court  of  Appeals,  New  York,  Term,  1664.) 

Bebuildtnff. 

A  building  was  insured  against  fire  to  the  amount  of  $8,000  by  A,  and  to  the  amount  of 
$2,000  by  B,  in  separate  policies,  each  of  which  contained  the  foUowing  clause:  **lm 
case  of  loss  or  damage  to  the  property  insured,  it  shall  be  optional  with  the  company  to 
replace  the  article  lost  or  damaged  with  others  of  the  same  kind  or  quality,  and  to  re- 
build or  ret>air  the  building  or  buildings  within  a  reasonable  time,  giving  notice  of  tbeir 
intention  to  do  so  within  twenty  dajrs  after  having  received  the  preUmiaary  prooCt  el 
loss,*'  &C. 

The  building  having  been  destroyed  by  fire,  A  and  B  served  a  joint  notice  upon  tlie  in- 
sured,  that  they  were  prepared  to  rebuild,  and  requested  plans  and  spedfioatioos,  whkh 
were  furnished  accordingly.  The  building  having  been  reconstmcted,  the  insured  in- 
sisted that  the  contract  to  rebuild  had  not  been  substantially  complied  with,  and  brooght 
an  action  on  the  policy  against  A,  claiming  to  recover  the  whole  amount  of  his  original 
loss.   Beldj  that  he  could  not  recover. 

After  the  election  and  notice,  a  contract  to  rebuild  existed  between  the  parties,  of  such  a 
kind  that  the  contractor  had  received  the  entire  consideration  in  advance.   If  this  cmh 

1  Ante,  vol.  3,  p.  589.  «  43  Barb.  851. 

*  AnU,  p.  172.  «  8  Am.  Law  Beg.  N.  S.  404. 
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tract  is  not  fulfilled  by  the  insorer,  he  is  liable  for  the  daauigeB  sustained  by  the  Den- 
fulfilment  of  the  contract,  which  may  be  more  or  less  than  the  amount  insared.  The 
action,  conseqaenUy,  should  have  been  brought  to  recover  damages  for  a  breach  of  con* 
tract. 

It  seems  that  the  action  Blight  have  been  brooght  against  both  insniers  jointly  or  either 
separately. 

Thb  defendant  insured  tiie  plaintiff  against  loss  or  damage  by 
fire,  to  the  amount  of  $8,000,  on  a  certain  iJiree-story  brick  build- 
ing in  the  city  of  Brooklyn,  for  one  year  from  March  20,  1856. 
The  policy  contained  a  condition  that  ^  in  case  of  loss  or  damage 
to  the  property  insured,  it  riiali  be  optional  with  the  company  to 
replace  the  article  lost  or  damaged,  with  others  of  the  same 
kind  and  quality,  and  to  rebuild  or  repair  the  building  or  build- 
ings within  a  reasonable  time,  giving  notice  of  their  intention  to 
do  so  within  twenty  day9  after  haying  reeeiyed  the  preliminary 
proofs  of  loss  required  by  the  ninth  article  of  these  conditions." 

The  building  was  destroyed  by  fire  January  6,  1857.  The 
action  was  upon  the  policy  to  recover  the  98,000  and  interest. 
The  plaintiff  made  the  proof  necessary  to  entitle  him  to  reooyer. 
The  defendimt  then  read  in  evidence  a  policy  of  insurance  upon 
the  same  building  made  by  the  Excelsior  Fire  Insurance  Com- 
pany for  92,000,  containing  the  like  condition.  The  plaintiff 
also  put  in  evidence  a  joint  notice  of  both  companies  to  tiie 
I^intiff,  dated  January  27,  1857,  that  they  were  prepared  to 
rebuild  the  said  building,  and  requested  the  plaintiff  to  furnish 
them  with  the  plans  and  specifications  of  the  same.  The  def^^id- 
ant  then  gave  evidence  tending  to  show  that  plans  were  furnished 
by  the  plaintiff  to  a  builder  employed  by  the  companies;  that 
the  work  of  rebuilding  was  commenced  in  Felnruary,  and  was 
completed  within  a  reasonable  time,  according  to  die  plans  f  ar- 
nished,  and  that  the  building  was  thereupon  occupied  by  the 
plaintiff.  The  plaintiff  gave  evidence  tending  to  prove  that  plans 
and  specifications  were  furnished,  and  that  the  building  was  not 
properly  constructed  according  to  the  plans  and  specificaticms,  and 
that  there  had  not  been  a  substantial  compliance  with  the  stip- 
ulation to  rebuild.  The  defendant  gave  further  evidence  upon 
this  question  tending  to  prove  full  performance  of  the  work.  It 
should  be  stated  that  the  defendant,  after  putting  in  their  evi- 
dence in  chief,  moved  to  dismiss  the  complaint  on  tiie  ground 
that  the  action  should  have  been  brought  upon  the  condition  or 
covenant  to  rebuild,  and  not  upon  the  policy.    The  motion  was 
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denied,  and  the  defendant  excepted.  At  the  doee  <^  the  evi- 
dence the  motion  was  renewed^  on  the  ground  that  it  was  shown 
that  the  two  companies  elected  to  rebuild,  and  made  a  joint  con- 
tract to  rebuild,  and  did  jointly  rebuild,  and  therefore  the  suit 
should  be  jointly  against  both  companies.  This  motion  was 
denied,  and  the  defendant  excepted.  The  court,  after  stating  tiie 
case,  and  some  facts  not  in  dispute,  stated  that  the  company  un- 
dertook to  rebuild  and  did  construct  a  building  upon  the  same 
lot,  and  that  the  question  is  whether  they  have  substantially 
complied  with  the  condition  of  the  policy  touching  the  rebuild- 
ing. That  it  was  the  right  of  the  parties  to  the  contract  to 
change  it  in  regard  to  the  form  of  the  structure  and  the  ma- 
terial of  which  it  was  composed.  And  if  the  company  have  put 
up  such  a  structure  as  Morrell  required,  it  is  a  sufKcient  per- 
formance of  the  condition,  and  the  plaintiff  cannot  recover. 

^^To  make  out  the  defence  the  jury  must  be  satisfied  from 
the  evidence  that  the  new  building,  in  respect  to  form,  material, 
and  goodness  of  workmanship,  is  substantially  like  the  building 
destroyed,  as  the  same  were  described  in  the  plans  and  informa- 
tion given  to  the  company  by  Morrell."  "  ThB,t  if  the  jury 
are  of  the  opinion  that  the  company  have  failed  to  fulfil  tli^ 
condition  and  reconstruct  the  building  in  the  manner  which  I 
have  before  specified,  then  the  plaintiff  is  entitled  to  recover  the 
amount  of  the  loss,  without  reference  to  the  value  of  the  building 
which  the  company  have  put  upon  the  premises." 

The  counsel  for  the  defendant  excepted  in  the  language  of 
the  case :  1st.  To  so  much  of  the  charge  as  submitted  to  the 
jury  the  question  in  this  case  whether  the  defendants  rebuilt  ai 
the  building  was  before  the  fire.  2d.  As  to  the  measure  of 
damages  submitted.'*  There  were  some  requests  to  chaige, 
some  of  which  were  complied  with,  and  others  not,  and,  as  to 
some,  the  court  refused  to  charge  otherwise  than  as  it  had  already 
charged. 

The  verdict  was  for  the  plaintiff,  $3,815.  Judgment  was  en- 
tered upon  the  verdict,  and  upon  appeal  to  the  general  term  it 
was  affirmed,  and  thereupon  the  defendant  appealed  to  this  court 

The  opinion  of  the  court  was  delivered  by 

Mabyin,  J.  This  is  a  new  case  to  which  we  are  to  apply, 
after  ascertaining  the  contract  between  the  parties,  principles  of 
law  well  settled. 


Digitized  by 


MoRBELL  V.  Ibving  F.  Inb.  Co.  8  Am.  L.  R.  N,  S,  404.  769 


Bebnflding. 

It  is  well  settled  law  in  this  state  that  he  whp  undertakes  to 
build  a  house  for  another,  or  to  perform  any  work,  to  be  paid  for 
when  the  house  is  oompleted,  or  the  other  work  done,  cannot 
recover  any  portion  of  the  stipulated  price  or  value  of  the  work 
until  be  has  substantially  performed  the  contract  on  his  part. 
Smith  V.  Brady^  17  N.  Y.  R.  178,  and  cases  therein  cited.  It  is 
also  well  settled  law  that  when  one  contracts  with  another  to 
build  for  him  a  house,  or  do  other  work,  and  agrees  to  pay  por- 
tions of  the  consideration  in  instalments  as  the  work  progresses, 
and  does  so  pay,  or  pays  the  whole  consideration  in  advance  of 
the  performance  of  the  work,  he  can  maintain  no  action  for 
money  bad  and  received,  though  the  contract  has  hem  broken 
and  remains  unperformed,  unless  the  contract  has  been  wholly 
rescinded.  His  action  must  be  upon  the  contract,  and  his  dam- 
ages must  be  for  the  breach  or  breaches  of  the  contract.  The 
amount  of  damages  will  not  depend  upon  the  amount  of  money 
he  had  paid,  but  the  damages  will  be  the  amount  of  loss  sustained 
by  a  failure  to  perform  the  contract.  In  other  words,  what  it 
will  cost  to  procure  a  full  completion  of  the  contract,  including, 
if  the  case  calls  for  it,  any  special  loss  by  reason  of  delays,  &c. 
In  the  present  case  the  first  of  the  above  principles  has  been  ap- 
plied, and  the  defendant  has  been  placed  in  the  position  of  one 
who  has  contracted  to  construct  a  building  in  a  certain  manner, 
and  for  which  he  is  to  be  paid  after  the  work  is  done,  and  who 
claims  that  he  has  performed  the  contract,  and  seeks,  by  action, 
to  recover  the  consideration,  and  is  met  with  the  issue  that  he 
had  not  performed  the  condition  precedent,  upon  the  performance 
of  which  his  right  of  action  depends.  This  issue  being  decided 
against  the  defendant,  it  is  held  that  he  is  to  have  nothing  on 
account  of  the  house  actually  built,  but  is  to  pay  to  the  plaintiff 
the  entire  sum  specified  in  the  policy  as  indemnity  to  the  plain- 
tiff for  the  loss  of  his  building.  I  am  not  satisfied  that  this  rule 
should  be  applied  to  the  case. 

It  is  important  to  determine,  with  some  precision,  what  the 
case  is  ;  what  the  contract  was  between  the  parties.  It  is  said 
that  the  contract  was,  on  the  part  of  the  defendant,  that  in  con- 
sideration of  a  sum  presently  paid,  it  would  indemnify  (the  con- 
tract is  insure)  the  plaintiff  to  the  amount  of  93,000  for  any  loss 
he  should  sustain  by  fire  on  a  certain  building ;  and  the  defend- 
ant promised  and  agreed  to  make  good  to  the  plaintiff,  &c.,  all 

VOL.  IT.  49 
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such  Io88  ot  damage  not  exceeding  in  amount  i^e  sum  insured,  as 
shall  happen  by  fire  to  the  property  specified.  But  this  was  not 
the  entire  cohtract.  One  of  its  terms  and  conditicms  was  that  in 
case  of  any  loss  or  damage  to  the  property  insured^  it  should  he 
optional  with  the  company  to  rebuild  or  repair  the  building 
within  a  reasonable  time,  giving  notice  to  do  so  within  twenty 
days  after  receiving  the  preliminary  jhtoc^  of  loss.  What  con- 
struction should  be  given  to  this  provision  ?  What  relation  was 
established  by  it  between  the  parties  ?  Hie  agreement  is  not 
exactly  that  the  defendants  shall  do  one  of  two  things,  one  of 
which  being  performed  satisfied  the  contract.  There  is  no  abso- 
lute contract  that  the  defendant,  upon  the  hiippenii^  of  a  oev^ 
tain  event,  should  pay  a  sum  ci  money  or  rebuild  die  house. 
But  the  agreement  was  that  the  defendant  should  pay  an  amount 
of  money  equal  to  the  loss,  not  exceeding  93,000.  Call  it  an 
indemni^  for  the  loss,  and  the  question  will  not  be  changed,  for 
the  company  might  within  twenty  days  after  proof  ol  tlie  lost, 
elect  or  decide  to  rebuild  the  building,  and  give  notiee  K)t  suA 
election  or  decision.  In  other  words,  the  defendant  had  the  ngU 
by  the  contract  to  elect  to  rebuild,  and'in  that  way  indemnify  the 
plaintiff  by  rebuilding*  When  the  election  to  rebuild  was  made, 
and  notified  to  the  plaintiff,  what  was  the  relation  between  the 
parties  ?  The  buil^ng  had  been  destroyed  by  fire.  The  amount 
of  the  loss  may  or  it  may  not  have  been  lmown«  There  may 
have  been  dispute  between  the  parties  touehing  the  amount  ol 
the  loss.  The  insured  could  only  claim  $8^000,  though  die  los 
may  have  been  greater.  He  could  only  recover  his  actual  lots 
as  an  indemnity,  but  the  actual  amount  of  the  loss  may  have 
been,  and  often  is,  a  matter  of  dispute  and  difficulty  reqmring 
a  lawsuit  to  settle  it.  The  insured  may  claim  a  much  greater 
sum  than  the  insurer  is  willing  to  pay,  and  for  the  purpose  ol 
avoiding  the  difficulties  and  litigation  likely  to  arise  from  such 
disputes,  the  insurer  secures,  by  the  contract,  a  right  to  indem- 
nify the  insured  by  rebuilding  the  destroyed  building,  instead  of 
paying  money,  the  amount  of  which  is  uncertain,  and  the  insured 
agrees  to  accept  indemnity  in  this  way  in  lieu  of  any  amount  of 
money.  All  necessity  for  ascertaining  the  amount  of  the  loss 
ceases  when  the  insurer  undertakeii  the  restoration  of  the  prop- 
erty. It  seems  to  me  that  when  the  insurer  elects  to  rebufld, 
and  gives  notice  of  such  election,  the  coniroct  at  once  is  that  Ae 
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insturer  will  rebaild  absolntely  in  oomidetation  of  the  preimses, 
and  the  defendant's  agreement  is  that  the  insurer  maj  do  so,  in 
satisfaction  of  the  demand,  uncertain  in  amount,  which  he  claims 
of  the  insurer.  This  becomes  the  absolute  agreement  between 
the  parties,  by  yirtue  of  the  agreement  originally  made,  and 
which,  prior  to  the  eleetidn,  was  subject  to  certain  contingencies, 
terlns^  and  conditions ;  and  it  seems  to  ne  that  after  such  election 
and  notice,  the  relation  betweeil  the  patties  is  simply  that  of  a 
contractor  to  build,  who  had  received  the  entbe  consideration  in 
adyance,  and  a  party  fov  whom  the  building  is  to  be  erected,  and 
who  has  made  full  payment,  therefore^  in  advance  et  the  work. 
Such,  I  think,  is  the  fair  coAstruction  of  the*  contraoti  This  pro- 
vision was  intended  to  obviate  difficulties,  some  of  which  have 
been  suggested.  In  this  view  no  action  could  be  maintained  foi^ 
the  pui'pose  of  recovering  ike  $8,000,  or  such  portion  of  it  as 
should  be  equivalent  to  the  loss.  There  can  be  no  inquiry  as  to 
the  amount  of  the  loss.  The  aetioH  will  be  upon  the  contract  to 
rebuild,  and  the  amount  of  damages  to  be  recovered  upon  a 
breach  of  the  contract  will  be  determined  as  in  other  actions  for 
the  breach  of  building  contracts,  and  £(uch  amount  may  exceed 
the  $3,000.  The  defendant  s^preed  that  it  would  build  the  house, 
and  it  has  been  paid  for  its  agreement^  and  must  perform  the 
agreement  or  pay  the  damages. 

The  peculiar  language  used  in  this  provision  has  not  escaped 
attention.  It  shall  be  optional  with  tiie  insurance  company  t6 
replace  and  to  rebuild,''  the  insurance  company  **  giving  notice 
of  their  intention  to  do  so."  It  may  be  said  that  the  language 
is  not  sufficient  to  make  a  present  contract  to  rebuild  after  the 
election  and  notice.  That  although  the  defmdant  had  the  op- 
tional right  to  rebuild  and  diected  to  rebuild,  and  gave  notice  of 
intention  to  do  so,  still  it  was  not  bound  to  go  on  and  build,  but 
it  might  stop  and  leave  the  insured  to  his  remedy  for  a  moneyed 
indemnity*  This  is  not,  in  my  opinion,  the  fair  construction  of 
the  provision,  nor  was  such  the  intention  of  the  parties  to  the 
contract.  The  option  was  with  the  defendant,  and  it  was  to  give 
notice  of  its  election.  Tlie  language  as  to  the  notice  may  not 
have  been  very  happily  chosen  in  using  the  word  **  intention  " 
instead  of  the  word  election^  option,  or  choiee  ;  but  there  can  be 
no  difficulty  about  the  meaning.  The  right  to  rebuild,  and  the 
obligation  to  rebuild,  depended  upon  an  election  to  rebuild,  and 
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the  notice  was  simply  to  inform  the  other  party  that  such  elec- 
tion had  been  made.  The  parties  so  understood  the  language. 
The  notice  actually  given  in  this  case  said  nothing  about  inten- 
tion. Its  language  is  :  "  We  hereby  give  you  notice  that  we  are 
prepared  to  rebuild  said  building,'*  and  tbds  was  treated  as  8n£S- 
cient,  and  both  parties  acted  upon  it.  It  seems  to  me  very  dear 
that,  after  the  election  and  notice,  there  existed  a  contract  be- 
tween the  parties  for  the  rebuilding  of  the  building  destroyed, 
and  the  contract  to  make  good  in  money  the  loss  no  longer  ex- 
isted between  the  parties.  If  I  am  right  in  the  view  taken  of 
the  contract,  the  position  that  the  contract  for  indemnity  in 
money  remained  in  force  until  the  house  was  actually  rebuilt, 
must  fail.  This  position  would  seem  to  regard  the  provision  as 
an  accord  not  valid  as  a  Boti^actian  until  executed,  whereas  I 
regard  it  as  a  part  of  the  original  agreement  by  which  this  pro- 
vision might,  upon  the  happening  of  a  certain  contingency,  be 
substituted  by  the  election  of  one  of  the  parties  for  and  in  the 
place  of  the  provision  to  indemnify  in  money,  and  it  is  the  agree- 
ment of  both  parties,  and  both  are  bound  by  it.  It  is,  I  submit, 
an  error  to  suppose  that  this  was  a  conditional  agreement  by 
which,  when  performed,  the  previous  agreement  to  pay  in  money 
was  satisfied,  and,  if  not  performed,  then  such  money  agreement 
remained  in  force.  I  have  read  carefully  the  dissenting  opinion 
of  Justice  Emott  in  the  court  below ;  and  though  I  am  not  able 
to  concur  fully  in  his  construction  of  the  contract,  I  have  no  diffi- 
culty in  adopting  his  argument  against  the  rule  of  damages  enun- 
ciated at  the  circuit. 

Assuming  that  the  agreement  to  indemnify  in  money  was  not 
entirely  superseded  by  the  agreement  to  rebuild,  what  would  the 
rights  of  the  parties  be  upon  a  failure  or  partial  &ilure  to  re- 
build? The  defendant  had  the  right  to  satisfy  the  claim  for  the 
loss  by  rebuilding.  Suppose  the  loss  to  have  been  $8,000,  and 
the  insurer  expends  $2,000  judiciously  and  profitably  towards  the 
rebuilding  of  the  house,  and  then  stops;  and  the  insured  takes  up 
the  work  and  completes  the  house  by  expending  $1,000  ?  Has 
not  this  claim  for  damages  been  partially  satisfied  ?  I  certainly 
think  so ;  and  this  is 'the  position  of  Justice  Emott.  He  applies 
to  the  case  the  same  principle  applicable  to  an  action  agunst  a 
contractor  for  a  breach  of  the  contract  to  build,  and  refuses  fo 
apply  the  strict  rule  against  a  contractor  who  seeks  to  recover 
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the  price,  and  is  met  with  the  objection  that  tiie  work  has  not 
been  completed  according  to  the  contract.  But  the  learned  jus- 
tice limits  the  recoyery  to  a  sum  not  exceeding  the  amount  that 
would  have  produced  indemnity  had  the  agreement  to  rebuild 
never  existed,  and  in  this  we  differ.  It  seems  to  me  that  this 
rule  will  be  very  difficult  in  practice.  The  indemnity  in  money 
can  never  exceed  the  amount  of  the  risk  specified  in  the  policy. 
Suppose  the  risk  taken  to  be  $3,000,  and  the  insurer  elects  to 
rebuild  and  actually  expends,  necessarily  and  properly,  $8,000, 
and  the  building  is  not  completed,  may  he  stop  and  leave  the 
building  to  be  completed  by  the  insured  at,  say,  the  cost  of  an 
additional  $1,000  ?  This  must  be  so  if  the  insured  in  such  case 
is  only  entitled  to  an  indemnity,  measured  by  the  sum  of  money 
specified  in  the  policy ;  for  the  $8,000,  having  been  judiciously 
expended,  is  worth  so  much  to  him.  The  learned  justice,  how- 
ever, lays  down  the  rule,  that  the  plaintiff  is  entitled  to  recover 
such  an  amount,  not  exceeding  the  amount  of  the  insurance,  as 
will  be  necessary  to  make  the  building  erected  equal  in  all  re- 
spects, and  similar  to  the  one  burned.  The  result  of  this  rule 
would  be,  in  the  case  above  supposed,  that  the  plaintiff  could  re- 
cover the  additional  $1,000  expended  by  him,  though  the  defend- 
ant had  expended  already  the  full  amount  insured,  and  this  is 
precisely  what  I  claim.  But  suppose  the  insurer  expends  $1,000, 
and  it  cost  $3,000  to  complete  the  building,  the  insured,  by  the 
rale  laid  down,  will  recover  $3,000.  Will  he  not  in  such  a  case 
realize  for  indemnity  $4,000?  Certainly  he  will.  Or  suppose 
the  insurer  expends  $2,000,  and  the  insured  $3,000,  to  complete 
the  building,  the  latter  will  recover  the  $3,000  and  thus  realize 
$5,000.  He  is  to  recover  such  an  amount  as  will  be  necessary 
to  complete  the  building,  not,  however,  exceeding  the  amount  of 
the  insurance.  Under  such  a  rule,  an  insurer  who  has  elected  to 
rebuild,  and  has  performed  a  part  of  the  work  and  discovers  that 
he  has  a  hard  bargain  iad  cannot  complete  the  work  for  the 
amount  of  the  insurance^  will  at  once  abandon  the  work  or  may 
do  so,  being  liable  only  for  the  payment  of  the  amount  insured. 
Under  such  a  rule  the  amount  of  the  loss  will  always  come  up 
for  litigation  and  adjustment,  and,  as  I  understand,  the  principal 
object  of  the  provision  we  are  considering  is  to  permit  the  in- 
surer to  obviate  all  disputes  and  litigation  touching  the  amount 
of  the  loss  by  replacing  the  articles  lost  or  damaged,  or  by  repair- 
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ing  and  rebuilding  the  buildifig  doBtroyed.  By  adopting  iiie  ooo- 
fitruction  for  v^iioh  I  contend,  we  have  a  simple  rule  whidi  eK- 
dudes  any  inquiry  as  to  the  amount  of  iiie  loss,  and  the  inqniry 
will  he,  has  the  insured  reduced  tiie  articles  <nr  rebuilt  the  build- 
ing in  the  manner  agreed,-  and  if  not,  the  damages  will  be  as 
in  other  cases  of  breach,  by  the  builder,  of  his  agreement  to 


It  is  supposed  that,  in  a  case  like  the  present,  difficulties  exist 
touching  parties  to  the  action.  I  thizdi:  that  the  supposed  diffi- 
culties will  dissqppear  upon  a  brief  examination  of  tiie  law  appli- 
cable to  such  oases.  The  plaintiff  held  two  policies  upon  the 
same  building, — one  issued  by  the  defendant,  taking  a  riak  of 
98,000,  the  other  issued  by  the  Sxeelsior  Fire  Insurance  Gosa- 
pany,  taking  a  riak  of  $^000.  Each  poiicy  contained  the  aame 
provisions  or  condition  touching  tiie  optional  right  to  rebuild.  In 
this  case  both  of  the  companies  elected  to  rebuild,  and  they  united 
in  one  notice  that  they  were  prepared  te  rebuild.  The  case  does 
not  contain,  as  it  should,  the  policies.  But  they  were,  of  coarse, 
both  validy  and,  in  contemplation  of  law,  constituted  one  policy, 
so  &r  as  the  amount  of  loss  was  concerned.  That  is  to  say,  tibe 
insured  could  not  recover  the  amoont  of  his  loss  of  each  insurer, 
supposing  it  had  been  less  than  the  smallest  risk.  AU  he  is  en- 
titled to  from  all  the  insure  is  one  indemnity.  If  he  reoovers 
this  of  <me  of  the  insurers,  such  insurer  may  recover  of  tiie  other, 
by  way  of  contribution,  his  proper  proportion.  It  is  very  comr 
mo^  in  this  country  to  provide  in  fire  policies,  that  in  case  of  two 
or  more  insurances  upon  the  same  property,  each  insurer  shall  be 
liable  only  for  a  ratable  proportion  of  the  loss.  See  Par.  Mct. 
L.  516,517. 

Whether  it  was  provided  in  tiie  present  case  that  each  com- 
pany should  only  be  Hable  for  its  ratable  pn^rticm  of  the  loss, 
does  not  appear ;  but  I  think  this  will  be  seen  not  to  be  material. 
Though  the  fdaintifiE  could  not  have  Maintained  a  joint  aetioa 
against  the  companies  upon  these  policies  if  there  had  been  no 
election  to  rebuild,  but  could  have  maintained  separate  actions, 
recovering  from  the  defendant  three  fifths  of  the  loss  not  exceed- 
ing i8,000,  and  from  tiie  other  company  two  fifths  not  exceeding 
$2,000,  it  does  not  follow  tiiat,  upon  an  election  by  both  compa- 
nies to  rebuild,  he  could  not  maintain  a  joint  action  against  both 
upo^  the  agreement  to  rebuild ;  I  think  h^  could  muntain  sudi 
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aetion,  and  that  the  action  in  this  oa^e  should  properly  have  been 
against  both  companies.   When  they  jointly  elected  to  rebuild, 
they  jointly  agreed  to  rebuild,  and  were  jointly  liable  in  an  action 
for  a  breach  of  their  agreement.    I  have  no  doubt  the  action 
would  haye  been  well  brought  against  both  companies.  They 
would  not  be  permitted  to  allege  that  they  had  not  jointly  con- 
tracted with  the  plaintiff.    I  am  not  prepared  to  say  that  the  ac- 
tion was  not  well  brought  against  the  defendant  alo^e.    I  think 
the  plaintiff  might  well  treat  the  election  to  rebuild  as  the  election 
of  each  insurer,  and  for  a  breach  of  the  building  agreement  main- 
tain his  action  against  either  company,  and  recover  full  dam- 
ages ;  or,  perhaps,  a  separate  action  against  each  for  full  d^- 
ages,  collecting  the  damages,  howeyer,  but  once.    I  think  these 
positions  follow  from  the  l^al  relations  and  rights  of  all  the  par- 
ties. The  two  oompaniea  were  bound  to  pay  the  loss  ratably,  if  so 
stipulated  in  the  policies ;  and  if  not  so  stipulated,  the  whole  loss 
should  be  paid  by  one,  then  the  other  would  be  liable  for  contri- 
bution.   When  one      the  companies  should  elect  to  rebuild,  it 
would  come  under  obligation  to  the  insured  to  make  full  indem^ 
nity  by  rebuilding ;  and  if  there  were  a  provision  in  the  policy 
that  it  should  only  be  liable  to  pay  a  ratable  proportion  of  the 
loss,  such  provision  would  be  superseded  by  the  agreement  to  re- 
build.   If  only  one  of  the  insurers  should  elect  to  rebuild,  and 
should  perform  the  building  contract,  it  would  be  entitled  to 
contribution  from  the  other  company,  —  not  a  proportion  of  the 
amount  expended  in  building,  but  a  ratable  proportion  in  money 
of  the  actual  loss.  Sd,  also,  if  the  company  undertaking  to  rebuild 
should  fail  to  perform  the  contract,  and  the  insured  should  recover 
and  collect  damages  for  the  breach  of  the  agreement,  such  party 
could  recover  of  the  other  insurer  a  ratable  proportion  of  the 
loss.   Such  insurer  would,  by  the  payment  of  the  damages  recov'* 
sred  by  the  insured,  have  satisfied  the  demand  for  the  loss.  The 
insured  would  be  fully  indemnified,  and  the  insurer  who  paid 
nothing  and  did  nothing  would  be  liable  for  contribution.  In  my 
opinion,  the  insured  —  in  a  case  like  the  present — may  have 
his  action  against  both  insurers  jointly,  or  against  either  sepa- 
n^ly,  and  recover  his  full  damages  for  the  breach  of  the  building 
contract,  and  leave  the  two  insurers  to  an  adjustment  of  their 
rights  between  themselves,  according  to  well  settled  rules  of  law 
applicable  to  different  insurers  of  the  same  property.    The  judg- 
inent  should  be  reversed,  and  there  should  be  a  new  trial. 


Rebuilding. 
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Denio,  G.  J. ;  Davies,  Wbight,  Rosbkbans,  and  Balcom, 
JJ.,  concurred.    Sbldbn  and  Emott,  JJ.,  dissented. 


Jambs  C.  Hidden,  executor,  etc.,  vs.  Slateb  Mutuai,  Fire 
Ins.  Co.^  (Circuit  Court  of  United  States,  Rhode  Island,  Noran- 
ber  Term,  1864.)    IrUeresL  —  Buildings  under  Lease. 

If  the  insared  part  with  his  interest  before  loss,  he  cannot  recover. 

Buildings  onder  lease  may  be  insored,  bat  the  policy  in  snch  case  becomes  invalid  if  lSk» 

lessee,  by  mortgage  and  foreclosure,  or  otherwise,  parts  with  his  interest  before  km. 
The  covenant  in  a  lease  of  real  property  to  pay  an  amount  in  addition  to  a  specified  rest, 

equal  to  taxes,  and  the  cost  of  insurance  for  a  certain  sum,  confers  no  anthority  on  the 

iMsee  to  insure  for  the  benefit  of  the  lessor. 
Such  a  covenant  still  leaves  it  optional  with  the  lessor  to  insure  or  not  as  be  may  choose, 

and  when  and  where  he  pleases ;  but  if  he  neglects  to  insure,  the  lessee  has  nothing  to 

pay  on  that  account. 


Aybbs  vs.  Habtfobd  Fibb  Insubancb  Co.*  (Supreme  Court, 
Iowa,  December  Term,  1864.)  JBuurahle  Interett.  —  Oonstrw^um. 
—  Knowledge  of  Agent.  —  IVust  Property.  —  Misrepresentations.  — 
Acts  of  Agent  — Proof  of  Loss. —  Waiver. 

One  to  whom  a  title  bond  has  been  assigned  for  land  upon  which  improvements  have  been 
made  by  the  obligee,  has  an  insurable  interest  in  the  property. 

In  the  case  of  a  policy  which  is  to  be  void  if  there  be  ^*  any  sale,  transfer,  or  change  o£ 
title;  keldf  that  any  transfer 'which  would  increase  the  temptation  of  the  insured  to  de- 
fraud the  company,  or  lessen  his  interest  in  protecting  the  property  from  fire,  would  avsid 
the  contract.   Effect  of  mere  nominal  transfer  considered. 

The  knowledge  of  an  agent  for  insurance  of  facts  which  would  defeat  the  contract  is  not 
always  the  knowledge  of  the  company. 

The  policy  provided  that  property  held  in  trust  must  be  insured  as  such.  And  property 
in  trust  was  defined  to  be  property  held  under  a  deed  of  trust,  or  under  the  appointment 
of  court,  or  as  collateral  security.  Heldj  not  to  embrace  property  held  in  secret  trust  to 
defraud  creditors. 

Parol  evidence  held  inadmissible  to  show  that  an  agent  failed  to  take  down  answers  to  ques- 
tions, or  that  he  changed  the  answers,  where  the  authority  of  the  agent  extends  only  to 
receiving  and  forwarding  applications.  Sectu,  if  the  agent  have  power  to  pass  upon  the 
risk  himself,  and  the  applicant  did  not  know  what  had  been  omitted  or  wrongly  stated 
when  he  signed  the  application. 

Where  the  policy  provided  that  notice  of  loss  should  be  given  by  the  hand  of  the  assared, 
notice  by  a  third  person  not  the  agent  of  the  assured  is  not  good,  though  he  be  interertcd 
in  the  policy. 

Objection  to  the  proofs  of  loss  upon  one  specific  ground  is  a  waiver  of  objections  as  to  other 
defects  in  them. 

Davenpobt  vs.  Pbobia  Marine  and  Fibe  Insitbakce  Co.* 

(Supreme  Court,  Iowa,  December  Tenn,  1864.) 
Antedated  Policy. 

The  parties  agreed  upon  an  insurance  on  the  20th  of  March,  on  the  night  of  which  the 
property  in  question  was  destroyed  by  fire.  A  policy  was  executed  and  delivered  the 


Antedated  Policy. 


1  2  Cliff.  266. 


«  17  Iowa,  176. 


«  17  Iowa,  276. 
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next  day;  both  parties  being  ignorant  of  the  loss.  Held  binding.  And  this  notwith- 
standing the  osoal  provisions  of  the  charter  that  all  policies  should  be  signed  by  the 
president,  &c. 

The  above  is  a  sufficient  statement  of  the  case. 

Cole,  J.  The  appellant's  counsel  assign  nine  distinct  matters 
as  errors  of  the  court  below,  but  in  their  argument  they  make 
but  four  points,  and  classify  the  assignment  of  errors  thereunder, 
to  which  arrangement  we  will  conform  as  far  as  practicable. 

I.  On  the  trial,  the  defendant  offered  to  prove  the  instructions 
given  by  the  defendant's  agents  to  the  clerk,  as  to  taking  risks 
upon  vacant  property,  and  also  the  defendant's  instructions  to 
their  agents  in  regard  to  risks  on  small-pox  hospitals  and  prop- 
erty termed  extra  hazardous.  This  evidence  was  excluded  by 
the  court,  and,  we  think,  properly.  There  was  no  offer  to  prove 
that  the  action  of  the  clerk  or  agents  was  contrary  to  the  ordinary 
actions  of  persons  iuvthose  relations,  or  in  excess  of  their  general 
authority,  or  that  the  supposed  instructions  came  to  the  knowl- 
edge of  plaintiff.  The  lode  is,  as  to  the  public,  that  the  author- 
ity of  a  general  agent  may  be  regarded  by  them  as  measured  by 
the  usual  extent  of  his  general  employment,  and  cannot  be  lim- 
ited, as  to  them,  by  private  instructions  as  to  the  mode  and 
manner  of  executing  his  agency.  2  Pars.  Cont.  40-42  ;  Story  on 
Agency,  §  173  et  seq.;  Hatch  v.  Taylor,  10  N.  H.  588;  Barber 
V.  Britton  ^  HaU,  26  Verm.  112;  Lightbody  v.  The  North  Amer- 
ican Insurance  Company^  23  Wend.  18.  The  defendant  also 
introduced  one  of  their  agents,  who  made  the  insurance  in  this 
case,  and  asked  him,  if  he  had  known  there  were  rumors  that  the 
building  was  to  be  used  for  small-pox  patients,  current  in  the 
neighborhood,  would  he  have  taken  the  risk?  This  was  objected 
to,  and  the  objection  sustained.  While  there  might  be  some 
doubt  as  to  the  correctness  of  excluding  this  question,  if  the  proof 
had  shown  that  the  plaintiff,  by'its  committee,  had  knowledge  of 
such  rumors,  and  concealed  them  from  defendant's  agents ;  yet, 
since  it  appears  from  the  evidence  and  finding  of  the  court  that 
they  had  no  such  knowledge,  and  therefore  made  no  such  conceal- 
ment, the  question  is  wholly  immaterial,  and  the  ruling  of  the 
court  was  therefore  without  prejudice  to  appellant.  The  lan- 
guage of  the  condition  annexed  to  the  policy,  that  any  omission 
to  make  known  any  fact  or  rumor  material  to  the  risk,"  must,  of 
course,  we  think,  be  construed  to  mean  any  such  fact  or  rumor 
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known  to  the  insured.  Certainly,  an  omission  to  make  known 
that  of  which  the  city  or  its  committee  had  no  knowledge,  can- 
not, and  ought  not  to  be  construed  as  a  warranty  that  it  did 
not  exist. 

II.  The  question  and  answer  in  relation  to  incumbrances  in 
the  application  for  iosaranoe,  became,  by  the  express  terms  of 
the  policy,  a  warranty  that  there  were  no  incumbrances  upon  the 
property.  That  thei»e  were  several  large  judgments  for  money 
rendered  by  the  district  court  of  Scott  County,  against  the  plain- 
tiff, in  full  force,  and  unsatisfied,  was  proven  and  so  found  by  tiie 
court.  The  question  then  is,  were  those  judgments  liens  or  in- 
cumbrances upon  the  property  ?  By  §  4106  of  the  Revision,  it 
IB  provided  that  judgment  in  the  supreme  or  district  courts 
of  this  state,  or  in  the  district  or  circuit  courts  ci  the  United 
States,  if  rendered  within  this  state,  are  liens  upota  the  real 
estate  owned  by  the  defendant,  at  the  time  of  such  rendition,  and 
also  upon  all  he  may  subsequently  acquire  before  the  expiration 
of  the  lien,  as  h^einafter  provided.**  By  subsequent  sections, 
the  lien  is  limited  to  the  counties  in  which  the  judgments  are 
rendered,  or  counties  in  which  attested  copies  are  filed  in  the 
G&ce  of  the  district  court  clerk.  Under  these  sections,  the 
judgments  are  incumbrances,  unless  the  property  is  exempted 
therefrom  by  other  provisions.    By  §  8274,  it  is  provided  iJiat 

public  buildings  owned  by  the  state,  or  any  county,  city,  s<^o(d 
district,  or  other  civil  corporation,  and  any  other  public  property 
which  is  necessary  and  proper  for  carrying  out  the  general  pur- 
pose for  which  any  such  corporation  is  organized,  are  exempt 
from  execution.  The  property  of  a  private  citizen  can  in  no  case 
be  levied  upon  to  pay  the  debt  of  a  civil  corporation.*'  It  was 
found  by  the  court,  and  is  conceded  by  counsel,  that  the  building, 
in  this  case,  was  necessary  and  i»oper  for  the  preservation  of 
the  health  of  the  city,  and  for  tarrying  on  the  purposes  of  its 
government.  Our  statute  has  a  familiar  exemption  from  judicial 
sale  of  the  homestead  of  every  head  of  a  family,  and  it  was  held 
by  this  court  in  the  case  of  Lamb  v.  Shays^  14  Iowa,  667,  that  a 
judgment  did  not  attach  alft  a  lien  upon  property  exempt  from 
execution  sale.  Baldwin,  C.  J.,  delivering  the  opinion  of  the 
court,  says :  The  lien  of  a  judgment  upon  lands  in  this  state, 
being  conferred  by  statute,  it  can  only  have  such  force  as  is 
given  thereby,  and  it  can  only  attach,  or  become  effective  in  the 
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manner,  at  the  time,  a^d  upon  1^  oondituHiB  and  limitations 
imposed  by  the  statute  itself.  A  lien,  without  the  power  to 
enforce  it,  carries  with  it  no  advantage  to  the  owner  thereof.  It 
^not  be  enforced  as  against  the  homestead,  because  it  is  ex- 
empt from  judicial  sale.  It  is  inoperative,  and  cannot  be  other- 
wise, as  long  as  the  homestead  is  used  as  a  home.  Construing 
the  two  sections  together,  having  been  passed  at  the  same  time 
by  the  legislature,  we  think  that  it  could  not  have  hem  designed 
that  the  lien  diould  ever  attach  upon  property  that  was  declared 
exempt  from  judicial  sale."  This  case  is  decisive  of  the  ques- 
tion now  presented,  and  fully  suf^>orts  the  conclusion  of  the 
court  below,  that  the  judgmmts  were  not  incumbrances  on  the 
property.  See  also  Cole  v.  Qrem,  21  HI.  104 ;  Oreen  v.  Mark% 
0t  al.  35  lb.  221. 

III.  In  the  seventh  assignment  of  error,  appellant  complains 
that  the  court  erred,  in  finding  as  a  conclusion  of  law,  that  the 
policy  was  binding  from  the  20th  day  of  March,  it  having,  in 
point  of  fact,  as  appears  from  the  findiiig  of  the  court,  been  ex- 
ecuted and  delivered  on  the  21st.  The  evidence  fully  sustains 
the  finding  of  the  court  below,  that  an  agreement  for  insurance 
was  made  between  the  parties,  by  their  agents,  on  the  20th  day 
ot  March.  The  policy  was  executed,  delivered,  and  received,  in 
perfect  accordance  with  that  agreement,  and  in  ignorance  of  the 
fire,  on  the  morning  of  the  next  day.  The  charter  of  the  in- 
surance ccHnpany  (defendant)  provides,  that  ^^all  policies  of 
bsurance  made  by  the  corporation  shall  be  subscribed  by  the 
presidi^t,  or,  in  case  ot  his  death  or  absence,  by  the  vice-presi- 
dent, and  countersigned  and  sealed  by  the  secretary  of  the  com- 
pany ;  and  all  losses  arising  under  any  policy  so  subscribed  and 
sealed  may  be  adjusted  and  settled  by  the  board  of  directors." 

It  is  claimed  by  appellant's  counsel,  that  under  this  clause  in 
the  charter,  no  agreement  for  insurance  can  be  binding  on  the 
company,  unless  it  is  in  writing,  subscribed  by  the  president,  and 
signed  and  sealed  by  the  secret(^ry ;  and  that,  siQce  the  agree- 
ment  in  this  case  was  in  parol  until  after  the  loss,  and  the  plain- 
ti£E  had  no  insurable  interest  at  the  time  the  policy  was  actually 
signed  and  delivered,  no  recovery  can  be  had  thereon. 

The  English  rule,  that  a  corporation  cannot  expressly  bind 
itself,  except  by  deed,  imless  the  act  establishing  it  authorizes  it 
to  contract  in  another  mode,  has  been  broken  in  upon,  and  indeed 
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entirely  overturned,  as  a  general  proposition,  throngfaout  the 
United  States ;  and  it  is  here  well  settled  that  the  acts  of  a 
corporation,  evidenced  by  vote,  written  or  unwritten,  are  as  com- 
pletely binding  upon  it,  and  are  as  complete  authority  to  its 
agents,  as  the  most  solemn  acts  done  under  the  corporate  seal; 
that  it  may  as  well  be  bound  by  express  promises  throng  its 
authorized  agents,  as  by  deed ;  and  that  promises  may  as  well  be 
implied  from  the  acts  of  its  agents,  as  if  it  had  been  an  individ- 
ual. Angell  Sb  Ames  on  Corp.  §  237 ;  Bank  of  Columbia  v.  PaUer- 
Bon*8  Administrator^  7  Cranch,  805 ;  Fleckner  v.  The  United  Statet 
Bank,  8  Wheat  857  ;  The  Bank  of  United  States  v.  Dandridge^ 
12  Wheat.  68 ;  Dwnn  v.  The  Rector  of  St.  Andrew's  Churchy  14 
Johns.  118;  2%e  American  Insurance  Company  v.  Oakley^  9 
Paige,  496 ;  Overseers  of  North  Whitehall  v.  Overseers  of  Stmth 
Whitehall,  8  Serg.  Sb  Rawle,  117 ;  ffamHton  v.  Lycoming  Tnsur- 
ance  Company,  5  Barr,  844 ;  Legrand  v.  Hampden  Sydney  CMr 
lege,  5  Munf.  824;  Union  Bank  of  Maryland  v.  Bidgely,  1 
Harris  &  Gill,  418 ;  Hayden  v.  Middlesex  Turnpike  Corporation^ 
10  Mass.  401;  White  v.  The  WestpoH  Cotton  Manvfactwing 
Company,  1  Pick.  215;  Bvlkely  et  al.  v.  The  Derby  Fishing 
Company,  2  Conn.  256 ;  Q-arvey  v.  Colcock,  1  Nott  &  McCord, 
281 ;  Petrie  v.  Wright,  6  Smedes  &  Marsh.  647 ;  Baptist  Church 
V.  Mvlford,  8  Halst.  182 ;  Albott  v.  Hermon,  7  Greenl.  118 ; 
WaUer  v.  The  Bank  of  Kentucky,  8  J.  J.  Marsh.  201;  Lee  v. 
The  Trustees  of  Flemingsburg,  7  Dana,  28 ;  Bunscombe  Turnpike 
Co.  V.  McCarson,  1  Dev.  &  Bat.  810 ;  Bates  ^  Hines  v.  B€nik  of 
Ala.  2  Alabama,  452;  JEastman  v.  Coos  Bank,  1  N.  H.  26; 
Sheldon  v.  Fairfax,  21  Verm.  102 ;  San  Antonio  v.  Lewis,  9 
Texas,  69;  Palmes  Adm.  v.  Medina  Insurance  Cornpamf,  20 
Ohio,  587,  and  very  many  other  cases. 

It  is  clear,  then,  that  tlie  deiendant,  as  a  corporation,  had  the 
power,  by  virtue  of  its  existence,  to  bind  itself  expressly,  in 
writing  or  by  parol,  tlirough  its  authorized  agents,  in  any  matter 
within  the  scope  of  the  object,  purpose,  or  business  for  which  it 
was  created,  unless  by  the  act  of  its  incorporation  it  was  expressly 
limited  therein.  The  only  limitation  to  which  our  attention  has 
been  called,  or  which  has  any  bearing  on  the  question  made  b 
this  case,  is  that  whidi  requires  all  policies  of  insurance  made 
by  the  corporation  to  be  signed  by  the  president,  and  counts 
signed  and  sealed  by  the  secretary.    The  limitation,  then,  only 
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extends  to  policies  of  insuianoe/'  and,  therefore,  any  other  con- 
tract may  be  made  in  writing  or  by  parol,  through  its  agents,  as 
with  other  corporations.  The  contract,  or  agreement  to  execute 
a  policy  of  insurance,  is  not  within  the  limitations,  and  snqh  a  con- 
tract may  be  made  in  the  ordinary  way,  through  its  agents,  and 
will  bind  the  corporation.  It  may  be  said  that  such  a  construc- 
tion will  place  it  in  the  power  of  an  agent  to  bind  the  corporation 
to  execute  a  policy  in  the  manner  provided  by  its  charter ;  and 
thereby  an  agent  may  do  indirectly  what  he  could  not  do  directly. 
This  is  true ;  and  it  results  from  the  fact  that  the  corporation 
possesses  general  powers  for  the  accomplishment  of  the  purposes 
of  its  creation,  while  the  limitation  specified  by  the  charter  ex- 
tends to  the  direct  act,  and  that  alone.  It  would  have  been  com- 
petent for  the  legislature  to  have  imposed  a  further  limitation,  so 
as  to  have  prohibited  the  indirect  act  also,  except  in  the  manner 
specified,  or  any  other  acts  ;  but  since  the  legislature  failed  thus 
to  impose  further  restrictions,  it  is  not  competent  for  the  courts 
to  supply  them.  Upon  principle,  then,  the  agents  of  defendant 
had  the  power  to  bii^d  the  corporation  by  their  agreement  to  ex- 
ecute a  policy  of  insurance  upon  the  property  in  question,  and 
tiiat  it  should  commence  to  run  from  the  time  agreed  upon.  And 
Hie  execution  and  delivery  of  the  policy,  on  the  next  morning, 
in  accordance  with  the  agreement  as  made,  and  in  the  manner 
provided  by  the  charter,  was  not  only  legal  and  binding  in  itself, 
but  was  an  act  obligatory  on  the  defendant  to  perform.  We 
have  discussed  this  branch  of  the  case  so  far  upon  principle  only, 
without  reference  to  precedent  or  authority.  Let  us  now  look  at 
it  in  another  view,  and  see  if  the  same  condusion  may  be  sus- 
tained by  precedent. 

In  the  case  of  Kohne  v.  77^  Inmrance  Company  of  North 
America^  1  Wash.  C.  C.  93,  the  agent  applied  to  the  president  of 
the  insurance  company  to  effect  an  insurance  on  goods  on  board  a 
ship,  and  settled  with  him  the  terms  of  the  insurance,  but  left  the 
office  before  the  policy  was  filled  up.  It  was  soon  after  filled  up 
and  executed,  and  about  the  same  time,  the  company  received  in- 
telligence of  the  capture  of  the  vessel  and  loss,  which  was  not 
known  to  either  party  when  the  agreement  was  made  and  the 
policy  executed.  On  a  subsequent  day,  the  agent  called  to  pay 
tile  premium  and  receive  the  policy,  but  the  company  refused  to 
deliver  it,  objecting  that  the  agreement  was  inchoate,  and  having 
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heard  oi  the  loss  before  the  dellvary  of  the  policy,  the  company 
had  a  right  to  letraot.  But  Mr.  Justice  Washington  held  that 
since  tiiere  was  no  nnfaimess  nor  knowledge  of  tiie  loss  when  the 
terms  of.  insmranoe  were  settled,  the  objection  WM  entitled  to  no 
weight,  and  the  contract  perfect  and  bindings  In  t^ie  case  LigU- 
body  V.  The  North  American  Inmitance  Company^  23  Wend.  18,^ 
the  plaintiff,  through  his  agents  made  a  Contract  for  insurance  of 
buildings  in  Utica,  with  the  defendimt's  agent  in  Troy,  late  in 
the  evening  of  the  S0&  day  of  Miu*ch,  1847,  and  paid  the  pre- 
mium and  took  a  receipts  About  two  o'clock  in  the  morning  of 
the  next  day,  the  buildings  were  consumed  by  fire^  The  policy 
was  not  made  or  deliveted  until  the  21st  day  of  April  Ic^owing, 
and  was  deliyered  by  the  agent  after  the  plaintiff  had  called  upon 
defendant  for  payment  of  the  loss^  which  was  refused,  denying 
the  authority  of  their  agent  to  make  the  contract  of  insuranes, 
and  notifjring  him  that  the  agent's  authority,  as  their  agent,  had 
been  rerdsed.  The  court,  per  Bronson,  J.,  held  that  the  pdicy 
took  effect  by  i^tion,  from  the  day  of  its  date,  which  was  on 
the  day  tiie  premium  was  paid  and  the  contract  concluded  ;  that 
it  was  the  manifest  intent  of  the  parties  that  the  contract  should 
operate  from  the  day  of  its  date,  so  as  to  gire  the  plaintiff  the 
same  legal  remedy  which  he  would  have  had  if  the  policy  had  in 
faet  been  deliyered  on  that  day ;  and  the  law  will  give  effect  to 
that  intention.  The  plaintiff  bad  made  a  valid  contract  witii  the 
defends^ts,  and  was  entitled  to  the  usual  evidence  of  that  conr 
tract  —  a  policy  of  insurance.  He  could  have  maintained  ao 
action  on  the  ease  for  a  refusal  to  deliver  the  policy,  in  which  he 
would  have  recovered  damages  to  the  full  amount  dt  Mi  loss. 
But  if  his  remedy  at  law  was  questionable,  he  had  a  perfect 
equitable  ri^tt  to  the  delivery  of  tile  usual  policy,  which  he  might 
have  enforced  in  the  proper  form. 

The  plaintiff  recovered  the  full  amount  of  his  poHcy  and  in* 
terest.  In  the  case  of  Perkins  v.  The  Washington  Inmtrcmee 
Oampamy^  4  Cow.  646,^  the  plaintiff^  on  the  5th  day  of  January, 
1820,  applied  to  defendant's  agent  in  Savannah,  Geoi^a,  the 
defendant  being  a  corporation  in  New  York,  to  insure  a  stock  of 
goods  for  five  thousand  dollars,  which  the  agent  agreed  to  do  for 
a  premium  of  two  and  a  half  per  cent.  The  plaintiff  paid  the 
premium  accordingly,  and  the  fee  for  survey  and  policy,  and  took 
the  agent's  receipt  therefor.    On  the  morning  of  tiie  11th  day  of 
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Januaiy,  an  extensiye  fire  broke  out  in  Savannah,  abd  consumed 
the  plaintiff's  goods.    The  plaintiff  gare  notice  to  the  agent  of 
the  loss,  and  offered  the  usual  preliminary  proob,  and  demanded 
a  policy  of  insurance ;  but  tiie  agent  stated  that  he  had  not  f  or-> 
warded  the  premium  to  the  company,  and  had  not  receiyed  a 
policy,  and  intimated  that  the  company  would  not  feel  bound  by 
what  had  been  done.    The  propw  notice,  with  the  usual  proofo, 
were,  in  May,  1820,  given  to  the  defendant  in  New  York ;  but 
defendant  refused  to  execute  a  policy,  althou^  plaintiff  tendered 
the  amount  of  premium*    The  plaintiff  therefore  brought  his 
suit  in  chancery  to  reoorer  for  his  loss,  and  set  up  in  substance 
tiie  forgoing  &cts.    The  defendant  admitted  the  facts  as  stated, 
but  denied  the  agent's  authority  to  contract  for  insurance,  but 
avmred  that  he  only  had  authmty  to  make  surveys,  receive 
probable  premiums,  and  transmit  them  to  defendant  to  prevent 
unnecessary  delay.    The  court  held  that  the  defendant  was  bound 
by  the  acts  of  tile  agent,  and  should  make  good  to  plaintiff  his 
loss.    In  the  case  of  the  Franklin  Fire  Insurance  Company  of 
Philadelphia  v.  Hewitt^  Alli9on  ^  Co.  8  B.  Monr.  281,^  the  pol- 
icy (A  insurance  did  not  cover  the  property  intended  and  applied 
to  have  insured,  but  was  not  noticed  till  after  the  loss.  The 
court  held  that  plaintiffs  were  entitled  to  recover  for  the  loss  of 
the  property,  as  specified  to  the  agent  in  the  application  to  him 
for  the  insurance.  And  tiie  court  say :    If  then  the  company  had 
delivered  no  policy,  as  according  to  the  import  of  their  agent's 
acts  they  were  bound  to  do,  the  insured  would  have  remedy 
against  them  in  a  court  of  equity,  perhaps  for  coercing  the  execu- 
tion of  a  policy  before  a  loss,  and  certainly  for  enfordng  the  in-> 
demnity  implied  in  the  insurance  upon  the  occurrence  of  a  loss  by 
fire,  within  the  period  fixed  by  the  terras  (A  the  agreement." 

In  Carpenter  v.  Mutfml  Safety  Ine.  Co.  4  Sfmdf « Ch.  Rep.  408,* 
ttie  court  held  that  an  agreement  to  insure,  evidenced  by  the  re- 
ceipt for  the  premium,  may  be  specifically  enforced,  and  that,  if  a 
loss  happened,  payment  may  be  compelled  in  equity.  Indeed,  it 
is  laid  down  as  a  general  rule  by  Angell  on  Fire  and  Life  Insur- 
ance, §§  88  and  84,  that  in  commercial  towns,  actions  on  mere 
Bgieements  to  insure,  whether  against  fire  or  perils  of  the  sea,  are 
not  uncommon  ;  and  they  are  always  sustained  whenever  it  ap- 
pears that  the  terms  of  the  agreement  have  been  fully  settied  by 
the  omcurrent  assent  of  the  parties,  so  that  nothing  remains  to  be 
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done  bat  to  deliver  the  policy.  The  contract  lis  executory  in  the 
first  instance,  and  completed  when  the  policy  is  drawn  up.  Mere 
receipts  for  premiums,  are  very  common  in  the  city  of  New  Yoik, 
and  much  insurance  is  effected  in  the  first  instance,  by  means  of 
such  receipts.  When  the  n^otiation  for  insurance  is  so  fsLr  com- 
pleted that  nothing  remains  to  be  done  but  to  deliver  the  policy 
corresponding  with  the  terms  and  date  of  the  application,  should 
a  loss  occur  before  the  execution  of  a  policy,  a  court  of  equity 
would  relieve  the  assured ;  and  upon  a  bill  properly  framed,  in- 
stead of  confining  itself  to  a  specific  execution  of  the  agreement  to 
insure,  would  probably  decree  the  payment  of  the  loss.  There 
are  very  many  other  cases  fully  sustaining  the  doctrine,  that  an 
agreement  by  the  agent  to  insure  will  be  specifically  enforced 
against  the  insurance  company  for  which  he  acts,  even  whm 
no  policy  has  been  executed.  HamilUm  v.  Lycoming  Ins.  Co.  5 
Barr,  339 ;  ^  Andrews  v.  The  Essex  Fire  ^  Marine  Ins.  Co.  3 
Mason's  C.  C.  Rep.  6;  McCviUougK  v.  Eagle  Ins.  Co.  1  PidL 
278;  Palra^AdrnWyY.  Medina  Ins.  Co.  20  Ohio,  629 Tayloey. 
Merchants'  Fire  Ins.  Co.  of  Baltimore,  9  Howard  (U.  S.),  890.< 
IV.  The  doctrine  that  an  act  done  at  one  time  may  take  effect 
as  of  a  prior  time,  by  relation  hack,  is  well  exemplified,  in  its  ap- 
plication to  insurance  policies,  in  the  case  of  Lightbody  v.  The 
North  American  Ins.  Co.,  supra,  and  fully  sustains  the  view  of 
the  court  below  in  this  case.  The  fact  that  in  that  case  the  pre- 
mium was  paid  and  receipt  taken  does  not  vary  the  doctrine, 
which  is,  that  where  there  are  divers  acts  concurrent  to  make  a 
conveyance,  estate,  or  other  thing,  the  original  act  shall  be  pre- 
ferred ;  and  to  this  the  other  act  shall  have  relation.  The  contract 
or  agreement  to  insure  is  the  principal  act,  and  whether  the  pre- 
mium is  paid  or  waived  is  an  immaterial  circumstance,  and  the 
formal  execution  of  the  policy  may  be  a  concurrent  or  subeequent 
act,  and  if  subsequent,  and  made  as  of  the  date  of  the  principd 
act,  will  have  reUition  back  to  the  time  of  doing  that  principal 
act.  This  doctrine  is  an  old  one,  and  has  been  repeatedly  recog- 
nized. 

In  Jackson  ex  dem.  Loan  Officers  of  Rensselaer,  v.  Bull,  1 
Johns.  Cases,  81,  it  was  held,  that  a  deed  executed  in  pursuance 
of  a  previous  contract  for  the  same  premises  is  good  by  relation 
from  the  time  of  making  the  contract  so  as  to  render  valid  ev^ 
intermediate  sale  or  disposition  of  the  land  by  the  grantees. 
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In  Jackson  ex  dem*  Jtme  y.  Raymond^  1  Jolms.  Cases,  85,  the 
same  doctrine  is  held  in  a  very  similar  case.  In  Heath  y.  Rom^ 
12  Johns.  140,  a  patent  foar  land,  dated  the  fourth  of  December, 
bttt  which  did  not  pass  tiie  great  seal  until  the  twenty-^gfath  of 
the  same  month,  was  held  to  relate  back,  as  between  the  parties, 
so  as  to  yest  the  title  in  the  patentee  from  the  date^  and  enable 
him  to  maintain  trover  for  timber  cut  and  carried  away  between 
those  dates* 

In  Jackson  ex  dem.  Noah  y.  Dickimon  et  aL  15  Johns.  809, 
the  sheriff  made  a  sale  on  the  first  day  of  M ai'ch,  but  did  not  de- 
liver the  deed  until  the  nineteenth  of  the  same  month.  On  the 
tenth  of  that  month  a  mortgagee  of  the  same  land  filed  a  bill  of 
foreclosure,  without  making  the  purchaser  at  the  sheriff's  ssJe  a 
party.  It  was  held  that  the  deed  related  back  to  the  time  of  the 
sale,  and  that  the  purchaser  was  not  precluded  from  contesting 
the  validity  of  the  mortgage  in  an  action  of  ejectment  at  law,  he 
not  being  a  party  to  the  bill  in  equity,  as  his  title  was  acquired 
previous  to  the  notice  of  lis  pendens  in  chancery,  though  not  con- 
summated till  afterwards.  The  court  say,  "  The  subsequent  de- 
livery of  the  deed  being  mere  matter  of  form  must  have  relation 
back  to  the  time  of  purchase  at  the  sheriff's  sale.''  This  doctrine 
is  a  fiction  of  law,  resorted  to  for  the  promotion  of  justice  and 
the  lawful  intention  of  parties,  by  giving  effect  to  instruments, 
which,  without  it,  would  be  invalid ;  but  it  is  never  applied  to  the 
prejudice  of  third  persons,  not  parties  or  privies.  See,  also.  Doe 
v.  Howhmd^  8  Cow.  277,  and  argument  of  Mr.  Jay ;  Com.  Dig. 
Bargain  and  Sale,  B  ;  9  Viner's  Abr.  tit.  Relation,  290  ;  Jackson 
ex  dem.  ^c.  y.  Ramsay^  8  Cowen,  75 ;  Klock  v.  Cronckhite^l  Hill, 
107  ;  Jackson  v.  Bard^  4  Johns.  280,  &c.  In  this  case  the  action 
is  based  upon  a  policy  of  insurance,  duly  executed  by  the  defend- 
ant, in  the  manner  provided  by  its  charter,  and  dated  prior  to 
the  loss.  The  defendant  seeks  to  avoid  liability  on  this  policy,  by 
showing  by  parol  that  the  policy  was  not  in  fact  executed  or  de- 
livered until  the  day  after  its  date.  The  plaintiff  then  shows  by 
parol  that  «ich  antedate  was  not  the  result  of  accident  or  mis- 
take, but  was  done  intentionally,  and  in  pursuance  of  a  previous 
contract  between  the  parties.  This  parol  testimony  was  clearly 
competent,  and  shows  beyond  controversy  that  there  was  no  fraud, 
accident,  or  mistake  in  the  transaction,  but  that  both  parties  did 
exactly  what  they  intended  to  do,  and  have  put  in  vmting,  in  a 
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legal  binding  form,  the  mutual  contract  between  them,  and  &e 
obligations  of  the  respective  parties.  Such  a  contract,  thus  furlj 
entered  into,  both  good  morals  and  good  law  require  shall  be  en- 
forced, and  the  losses,  if  any,  must  fall  on  that  party  which  for  a 
valuable  consideration  voluntarily  assumed  the  possible  burden 
of  them.  Affirmed. 

Cabtbb  v8.  Humboldt  Fibb  Insubancb  Co.^ 

(Supreme  Court,  Iowa,  December  Term,  1864.) 
Oansiruction, 

A  policy  insured  "  the  five-story  brick  building  and  thre^^torj  brick  addition  known  m 
the  Lawrence  Block,  occupied  as  stores  on  the  first  floor,  the  upper  portion  intended  for  t 
hotel,  and  to  be  unoccupied  during  the  continuance  of  this  policy.'*  Held,  not  a  warrtnty 
that  all  the  rooms  on  the  first  floor  were  occupied.  It  was  enough  if  any  of  the  rooms 
were  occupied. 

Wbight,  C.  J.  It  is  stated  by  counsel  for  appellant  that  the 
court  below,  in  giving  a  construction  to  the  language  of  this 
policy,  was  influenced  by,  and  followed  the  case  of  Stout  y.  Hie 
City  Fire  Insurance  Company  of  New  Saven^  12  Iowa,  871,  anie. 
Appellee's  counsel  also  claims  arguendo  that  that  case  is  authority 
for  the  ruling  of  this.  We  have  examined  the  language  and 
points  decided  in  that  case  with  great  care,  and  cannot  see  how 
it  can  possibly  be  regarded  as  authority  upon  the  question  now 
before  us.  It  is  true  that  the  language  of  the  two  policies  is  Y&rj 
similar,  and  the  same  building  was  insured  in  each.  But  there 
the  question  was,  whether  the  warranty  as  to  the  occupancy  of 
the  rooms  on  the  first  floor  was  continuous,  or  a  mere  affirmation 
that  it  was  so  used  at  the  time  the  policy  was  issued.  In  that 
case,  there  was  some  testimony  that  the  lower  story  was,  after  the 
date  of  the  policy,  used  in  part  for  a  dancing  academy,  and 
hence  it  was  material  to  construe  the  warranty,  and  determine 
whether  it  was  a  representation  that  a  &ct  did  then  exist,  or  an 
engagement  that  the  lower  story  was  not  only  then  occupied  for  a 
specific  purpose,  but  should  so  continue  during  the  continuance  of 
the  policy.  Nothing  is  said  in  the  opinion,  however,  indicating 
in  the  least  what  would  amount  to  an  occupancy  within  the  mean- 
ing of  the  policy.  No  such  question  was  before  us,  and  hence 
[the  point]  was  not  decided. 

We  are  therefore  left  to  determine  the  present  case  unin- 
fluenced by  anything  found  in  that  opinion.    And,  in  deciding  it, 
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we  Imye  no  single  circumstance  to  aid  us,  beyond  the  very  lan- 
guage of  the  policy.  There  is  no  survey,  no  statement  in  writing 
or  otherwise,  from  the  insured ;  nothing  to  show  what  knowledge 
the  insurers  had  at  the  time  of  the  condition  of  the  property ;  in 
a  word,  no  single  thing,  except  the  words  used  in  describing  the 
property  and  its  condition.  What,  then,  is  meant  by  the  words, 
**  occupied  as  stores  on  the  first  floor  f  "  When  we  have  settled 
their  meaning,  the  case  is  disposed  of,  for  it  is  in  effect  conceded 
that  they  relate  to  the  risk  ;  that  they  constitute  an  affirmative 
and  express  warranty  that  the  lower  story  was  thus  occupied,  and 
that  if  it  was  not  so  used,  plaintiff  cannot  recover. 

Plaintiff  maintains  that,  if  any  of  these  rooms  were  occupied  as 
stores,  the  language  of  the  policy  is  met ;  while  defendant  insists 
that  each  one  of  the  nine  rooms  must  have  been  actually  occupied, 
and  that  if  either  was  not,  the  policy  is  void.  It  seems  to  us  that 
plaintiff's  construction  is  correct,  and  that  he  was  entitled  to 
judgment  upon  the  general  verdict. 

In  stating  the  reasons  leading  to  this  conclusion,  we  remark 
that  it  is  one  of  those  questions  which  argument  can  assist  but 
little  to  elucidate.  The  language  is  plain  and  simple,  and  con- 
veys its  own  meaning.  It  is  certainly  true  that  the  first  floor 
would  be  thus  occupied  if  two  of  the  rooms  were  used  for  stores 
at  the  time.  True  it  is  that  this  would  not  be  an  occupancy  of 
all ;  nor  does  the  policy  so  require.  The  language  refers  to  the 
first  floor  as  a  whole,  and  not  to  the  rooms  or  apartments  into 
which  it  was  divided.  It  does  not  say  that  these  several  apart- 
ments are  thus  used,  but  the  first  floor  is  thus  occupied.  And 
while  we  cannot  concur  in  the  argument  of  plaintiff,  that  the 
word  occupied  "  means  the  same  as  constructed ; nor  yet 
fully  in  the  position  that  the  clause  under  consideration  is  descrip- 
tive merely  of  the  object  or  purpose  to  which  the  first  floor  was 
to  be  devoted,  we  nevertheless  think  it  was  intended  more  to  de- 
scribe the  manner  of  its  intended  occupancy  and  use,  than  as  a 
warranty  that  each  room  was  so  used  at  the  time.  Thus  it  was 
contemplated  that  stores,  in  their  ordinary  signification,  were 
kept  (or  to  be  kept)  there,  rather  than  biUiard  saloons,  liquor 
shops,  carpenter  shops,  or  other  establishments  of  a  like  character. 
And  this  view  is  strengthened  by  the  fact  that  the  building  was 
a  large  one ;  that  it  was  unfinished ;  the  larger  portion  (all 
above  the  first  floor)  was  to  remain  unoccupied  during  the  con- 
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tinuanoe  of  the  policy ;  that  it  was  intended  for  a  hotel,  while  the 
lower  or  fiiBt  floor  was  deaigBed  for  stores.  Its  purpose  nui 
object  was  clearly  shown  in  the  manner  of  Si»  constractioB,  and 
while,  acooiding  to  the  strict  letter  of  this  warranty,  acnne  oo- 
oupancy  of  the  first  floor  was  necessary,  we  do  not  believe  that  it 
means  that  all  of  the  wibdiYisiond  were  occupied.  The  first  floor 
was  not  unoccupied.  And  yet  such  was  its  condition,  aocordiiig 
to  appellee's  argument,  in  the  light  of  the  requizementB  of  thk 
policy. 

Now,  if  it  appeajred  that  any  of  these  rooms  were  at  the  time 
occupied  for  any  other  purpose  than  stores,  much  of  appellee's  ar- 
gument woidd  be  entitled  to  weight.  The  case  of  WaU  t.  JBad 
River  Mutual  Ineurance  Compomy^  S  Seld.  372,^  is  of  dus  duff- 
act^ ;  for  there  the  policy  was  on  a  rope-maker *s  stock  con- 
tained in  a  bri(&  building  occupied  as  a  storehouse ; ''  and  it  ap 
peared  that  part  of  the  building  was  used  for  paddng  hemp  and 
spinning  it  into  yam,  and  the  description  was  held  to  amount  to 
a  warranty  that  the  whole  building  was  occupied  as  a  storehouse, 
and  the  policy  was  avoided  because  of  the  breach.  Here,  how- 
ever, nodiing  of  the  kind  is  shown.  And  it  may,  certainly,  wdl 
be  doubted  whether  the  policy  in  diat  case  would  have  been 
avoided,  if  a  portion  of  the  building  had  been  unoccupied.  All 
such  descriptions  are  to  be  understood  in  their  plain  and  ordinary 
sense,  unless  there  is  something  to  indicate  that  they  were  to  have 
a  peculiar  or  unusual  meaning.  The  connection  in  which  they 
are  found,  and  the  general  object  and  nature  of  the  contract,  are 
also  to  be  considered.  And  th^foce  the  words,  *^«toree  on  first 
floor,"  might  mean  much  more  or  less  in  aome  contracts  than  in 
others.  Thus,  as  argued  by  appellee's  counsel,  if  plaintiff  had 
agreed  to  paint,  paper,  or  rent  the  stores  on  the  first  flo<nr," 
there  would  be  little  doubt  but  tiiat  this  would  mean  all  of  them. 
But  suppose  an  inquiry  is  made,  whether  a  certain  house  is  oc- 
cupied, and  the  answer  is  in  the  affirmative,  does  this  necessarily 
or  fairly  exclude  the  conclusion  that  a  part  may  be  unoccupied  ? 
Or,  suppose  A  agrees  with  B  to  occupy  a  house  consisting  of 
several  apartments,  would  the  ccmtract  be  broken  if  any  one 
should  be  unoccupied?   It  seems  to  us  most  clearly  not. 

But,  without  adding  more,  we  conclude,  in  the  language  of  the 
court  in  WaU  v.  Howard  Inmrance  Company^  14  Barb.  486,  that 


^  Ante,  ToL  3,  p.  455. 
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although  a  warranty  must  be  complied  with,  even  in  matters 
dDat  do-  not  seem  to  aifeot  the  risk,  yet  the  <K>artB  are  liberal  to 
the  insured  in  giving  an  intel^retaitioii  to  the  warranty ;  and  they 
have  been  strict  in  requiring  the  insurer,  who  draws  up  the  policy 
and  deliberately  chooses  his  own  language,  to  use  such  as  will,  in 
its  liberal  understanding,  clearly  convey  the  intended  meaning." 
And  see,  to  the  same  effect,  Sayle9  v.  ^«uran<?e  Company^  2 
Curtis  G.  C.  Rep.  618^  ante;  sdso  Jtff^on  Iimircmee  Oompany 
ir.  Cotheal,  7  Wend.  73.* 

The  judgment  below  ia  therefore  reversed,  and  remanded  with 
instructions  to  the  court  below  to  enter  judgment  in  accordance 
with  the  general  verdict. 


Daniel  C.  Emeby  t;^.  Pisoataqua  Fira  and  Marine  Insub- 
▲NO£  Co*^  (Supreme  Court,  Maine,  Comberland,  1864.)  Knowl- 
ed^  of  AgmiL  —  Mortgage,  —  Statute,  Contrihutunu 

Where  a  policy  issaed  to  the  plaintiff  since  May  1, 1861  (ch.  34  Public  Laws  of  1861)  bore 
upon  its  face  the  name  of  the  agent,  and  no  written  application  was  made,  bat  the 
agent  examined  the  piemSses,  and  was  fully  infbrtned  of  the  state  of  the  tlUe  of  the  in- 
sured; and  one-  of  the  conditions  of  the  policy  was,  that  if  the  property  to  be  insured 
be  held  in  tmst  or  on  commission,  or  be  a  leasehold,  or  other  interest  not  absolute,  it 
must  be  so  represented  to  the  company  and'  expressed  in'  the  policy  in  writing,  otherwise 
the  iflsumnoe  as  tb  such  property  shall  be  void;  and^  the  interest  of  the  insured  was 
in  fact  that  of  mortgagee,  but  neither  that  ftict  nor  the  fact  that  his  interest  as  such  was 
to  be  insured,  appeared  in  the  policy ;  AeU,  that  any  error  in  description  is  imputable 
to  the  defendaiits^  and  that  if  there  wen  any  misrepresentation'  of  interest  it  would 
avoid  the*policy  only  in  case  it  was  fraadulent.  The  statute  annuls  all  provisions  at 
variance  with  itr 


Edwabd  Fgx  et  al.y  executors,  vs,  Phcenix  Fibe  Insubancb 
Co.*  (Supreme  Court,  Maine,  Cumberland,  1864.)  Amount  of 
Recovery,  —  Mortgagee$, 

The  plaintiffs  as  ezecutors^  insured  a  mortgagee's  interest  in  certain  buildings  and  ma^ 
chinexy  with  defendants;  E.,  another  mortgagee,  whose  mortgage  wiis  of  a  later  date 
but  was  recorded  earlier,  also  had  a  policy  of  insurance,  issued'  by  another  company, - 
upon  the  same  property.  Ih  plaiiitiff's  policy  there  was  a  provision  that  In  case  of 
any  other  contract  of  insurance  upon  the  property  hereby  insured,  whether  such  other 
contract  shall  be  void  or  not,  as  against  the  parties  thereto,  the  assured  shall  not,  in  case*  % 
of  lose  or  damage,  be  entitled*  to  recover  of  this  company  any  greater  portion  of  the  loss* 
or  damage  sustained' than  the  amount  hereby  insured  shall  bear  to  the  whole  amount  in- 
sured on  said  property.''  The  jury  were  instructed  that  the  plaintifEs  were  not  liable  to 
apportionment  with  E.,  but  were  entitled  to  recover  the  whole  amount  insured  by  thenl, 
being  less  than  the  lose  or  damage  to-  the  proper^.   Edi^  correct 

1  A»U,  voL  1,  p;  354i  >  53  Maine,  32S.  *  52  Maine)  383. 
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NoBTH  Berwick  Co.  vs.  Nbw  EngiiAnd  Fibb  and  Martnb 
Insubancb  Co.^ 

(Supreme  Court,  Maine,  Ciunberiand  County,  1864.) 

Forfeiture. —  Waiver.  —  Nighi^wh  —  JkdependetU  Contracts, 

A  forfeiture  is  waived  by  receiving  a  new  premium  with  knowledge. 

It  it  no  violation  of  the  terma  of  a  policy  on  a  factory  that  it  is  sometimes  run  at  nlglit, 

where  the  insured  stated  bi  the  application  that  it  was  **  usually  "  worked  certain  hours 

of  the  day,    short  time  now." 
A  permit  to  run  the  factory  nights  granted  by  the  company's  agent,  and  a  wahrer  of  pco- 

vioos  acts  of  the  kind  keid  binding  on  the  company,  under  the  powers  stated  Mow. 
A  policy  on  merchandise  and  another  on  the  factory  issued  by  the  defendants  to  tiie  plain- 

tiff  held  independent  contracts. 

The  case  is  stated  in  the  opinion. 

Appleton,  C.  J.  This  is  an  action  upon  two  policies  of  in- 
soranoe  issued  by  the  defendants. 

The  policy  No.  110  insures  the  plainti&'  factory  and  other 
buildings  and  machinery,  for  the  term  of  one  year  from  January 
1,  1861. 

The  seventeenth  interrogatory  in  the  application  and  survey  is, 
"  During  what  hours  is  the  factory  worked  ?  The  answer  is,  **  Usu- 
ally from  6(  A.  M.  to  12^  P.  M.,  and  1  to  7  P.  M.  in  summer ;  from  6} 
A.  M.  to  12J  P.  M.,  and  1  to  7  P.  M.  in  winter.  Short  time  now.** 

It  appears  that  after  August  1,  the  mill  was  run  aU  night,  and 
that,  on  October  19,  the  plaintiffs  applied  to  John  P.  Slade,  the 
defendants'  agent,  for  permission  to  run  it  all  night  frotn  now 
to  the  end  of  the  policy ; "  that,  on  October  29,  Slade  writ^  that 
the  insurance  companies  will  give  the  defendants  a  permit  to  run 
their  "  mill  nights  for  the  unexpired  time  due  "  on  their  policies, 
"  by  paying  i  per  cent,  premium,  for  three  months.'*  The  plain- 
tiffs, on  26th  of  October,  acceded  to  these  terms.  Thereupon 
Slade,  the  agent  of  the  defendants,  indorsed  on  the  plaintiffs' 
policy  the  following  memorandum :  — 

"  Fall  River,  Nov.  1, 1861. 
In  consideration  of  fourteen  and       dollars  additional  pre- 
mium, paid  by  the  insured,  permission  is  granted  that  the  within 
named  property  may  be  run  night  and  day  until  the  expiration 
of  this  policy,  without  prejudice  to  the  same. 

«  John  P.  Slade,  Affentr 

The  buildings  and  property  insured  were  burned  on  the  morn- 
ing of  November  2. 

1  5S  Mnine,  886. 
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The  defendants  insist  that  the  answer  to  the  seventeenth  in- 
terrogatory is  a  warranty  on  the  part  of  the  plaintiffs  that  their 
factory  is  not  to  be  mn  nights,  and  that  having  been  broken  by 
running  from  Angust  1  to  19th  of  October,  the  policy  thereby 
became  void  ;  and  that  thus  they  are  absolved  from  all  legal  obli- 
gation. 

The  defendants  were  not  harmed  by  the  ronning  of  the  mill 
all  night  between  the  1st  of  Augtist  and  the  24th  of  October, 
when  their  agent  stated  to  the  plaintiffs  the  extra  premium  he 
should  require  for  such  running.  From  the  answer  to  the  seven- 
teenth interrogatory,  it  may  fairly  be  inferred  that  it  was  ex- 
pected that  at  times  the  mill  would  be  run  nights.  Whether 
such  running,  unattended  with  loss,  would  render  the  plaintiffs' 
policy  void,  it  is  neither  necessary  to  consider  nor  to  determine. 

A  forfeiture  is  to  be  construed  strictly.  Its  enforcement  is  not 
to  be  favored.  It  may  be  waived  by  the  acts  and  conduct  of  the 
party  whose  right  it  is  to  exact  it.  The  renewal  of  a  policy, 
after  the  existence  of  facts  which  would  authorize  the  insurer  to 
insist  upon  a  forfeiture  would  be  deemed  a  waiver.  Thus  the 
forfeiture,  by  reason  of  a  misrepresentation  or  concealment,  may 
be  waived  by  the  insurers ;  as  by  receiving  a  new  premium  on 
a  fire  policy,  after  the  misrepresentation  is  known.  1  Phil,  on 
Insurance,  §  668 ;  Allen  v.  Vermont  Mut,  Fire  Ins,  Co.  12  Ver- 
mont, 366.^  So  the  act  of  receiving  an  additional  premium  for 
the  variation  of  a  risk  must,  in  the  absence  of  fraud  or  conceal- 
ment, be  regarded  as  having  the  same  effect.  It  would  be  a  gross 
fraud  to  receive  a  premium  for  the  continuance  of  a  policy  or  the 
variation  of  a  risk,  with  the  intention  of  avoiding  the  insurance, 
if  the  risk  provided  for  should  occur,  and  of  retaining  the  pre- 
mium in  case  it  should  not. 

The  agent  of  the  defendants  testified  he  knew  the  plaintiffs 
had  been  running  their  mill  nights  when  he  gave  his  permission 
of  November  1,  1861.  In  his  letter  to  the  defendants  of  No- 
vember 2,  he  writes :  "  They  had  been  working  night  and  day 
for  some  time.  They  wrote  me  a  few  days  ago  for  a  permit  to 
work  day  and  night,  and  agreed  to  keep  a  watchman.''  The 
extra  premium  for  permission  to  run  the  mill  nights  was  received 
by  the  defendants  after  the  loss,  and  without  objection.  No 
complaint  appears  to  have  been  made  on  their  part  of  any  con- 

^  Ante,  vol.  S,  p.  13. 
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eealment  or  misr^resentatioii  on  tiie^part  of  the  plaintifffl  or  of 
their  agent. 

Nor  is  this  all»  The  dafendantB,  by  their  power  of  attorney 
under  seal,  appointed  John  P.  Slade,  of  Fall  Ri^,  their  agent; 

and,  ws  sucdi  agent,  he  is  aathorized  and  empowered  to  receiTO 
proposals  for  insurance  against  loss  or  damage  by  fire,  and  U 
make  insuranees  by  policies  of  said  New  England  Fire  and  Marine 
Insurance  Company  of  H^tford ;  to  rmeta  the  aaime,  or  to  vary 
the  risk,  aooording  to  the  rules  and  instructions  he  shall  bom  time 
to  time  receive  from  the  aaid  company.  And  ail  policies  insur* 
ance  against  loss  or  damage  by  fire,  ismed  hy  said  agent,  shall  be 
to  all  iivbenU  valid  and  binding  upon  the  said  New  England  ¥m 
and  Marine  Insurance  Company  of  HartfonL" 

There  is  no  proof  that  the  agent  has  violated  any  rules  or  reg^ 
ulation&he  may  have  received  from  the  defendants.  His  author- 
ity is  most  ample.  He  may  issue  policies^  He  may  rmew  them^ 
He  may  vary  the  risk.  His  act%  are  to  all  intents  valid  and 
binding  "  on  the  defendants.  Notice  to  him  must  be  deemed  no- 
tice to  the  company.  The  insured  had  a  right  to  rely  on  his  acti. 
Indeed,  it  has  been  held  that  a  general  agent  may  waive,  under 
some  circumstances^  a  condition  in  the  policy  that  no  insurance 
shall  be  considered  as  binding  till  actual  payment.  Skddan  t. 
Atlantia  Fl  ^  M.  Ins.  Co^  26  N.  Y.  460,  ante.  Miidk  more  would 
he  be  deemed  to  have  such  right,  when  powers  as  ample  as  in 
the  present  case  are  conferred* 

In  the  policy  on.  the  personal  property  there  is  found  no  limita- 
tion as  to  the  time  plainti&  were  to  run  their  mill*  The  plain* 
tijBEs  might  tiierefiore,  so  &r  as  regards  this,  risk,  run  their  mill  the- 
naaximum^  of  timei^  The  two  policies  have  no  connection.  Eadi 
must  be  construed  by  itself.  The  instructions  in  this  respect 
were  correct.  There  was  no  increase  of  ri^  within  the  meaning 
of  the  policy  —  for  the  plaintiffs  were  under  no  restrictions  by  its 
terms  as  to  the  time  they  might  run  their  milL 

The  letters  introduced  were  legally  admissible.  They  wm 
originals..  The  plaintiffs  were  under  no  obligations  to  offer  more 
of  the  letberft  of  the  defendants'  ag^nt  than  they  should  deem 
conducive  to  their  interest* 

Motion  and  exceptions  aveprulsd. 
CxTEXiKG, .  Djlyis,,  Wajltqn,,  and  Ba^bbows,  J J.,>  concurred. 
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Is^TAH  Lewis  vb.  Monmoxtth  Mutual  Fire  Insubakce  Co} 

(Supreme  CJourt,  Maine,.  Lincoln^  1864.)  Waiver  of  Prooft  of 
Lou, 

In  the  case  of  mutaal  compaoieSf  where  the  provisions  of  the  charter  relate  to  the  formation 
of  the  contract,  when  they  enter  into  and  become  part  of  it,  then  the  officers  of  the  com- 
pany cannot  waive  them  even  by  express  agreement.  Bat  when  these  provisions  do  not 
touch  the  substance  of  the  oontraet;  but  relate  only  to  the  form  in  which  the  lialulity  of 
the  company  is  to  be  ascertained  and  proved,  then  the  proper  officers  may  waive  them. 
The  present  case  hdd  to  come  within  the  last  named  rale. 

No  objection  having  been  made  to  the  proofs  of  loss  in  this  case,  bat  the  defence  of  the 
company  being  pat  upon  other  groundjs,  AeU,  a  waiver  of  any  defects  in  the  proofs. 


Buckley  v9.  Gabbett  et  al.^    (Supreme  Court,  Pennsylvania, 
1864.)    Trtaufer  betwem  Go-ienanti.  —  Am'gnment 

A  transfer  by  one  tenant  in  common  to  his  co-tenant,  or  from  one  partner  to  another,  is 
within  the  prohibition  of  a  policy  of  insorance  which  declares  that  alienation,  by  sale  or 
otherwise,  shall  forfeit  the  policy. 

But  a  provision  in  a  policy  of  insurance  that  it  should  become  void  upon  a  sale  or  transfer 
of  property  insured,  unless  it  was  also  transferred  to  the  purchaser,  and  the  transfer  ac- 
cepted by  the  president  or  secretary  of  the  company  within  twenty  days  after  the  sale  or 
transfer,  or  before  a  fire,  the  assignment  to  be  indorsed  on  or  annexed  to  the  policy,  doea^ 
not  apply  to  a  case  where  the  assured  has  parted  with  his  interest  in  the  policy  by  an 
assignment  approved  by  the  company  ;  and  the  policy  is  not  avoided  by  such  assign- 
ment. 

Where  the  policy  was  to  continiu  so  long  as  the  yearly  payments  stipulated  therein  were 
made,  and  after  its  assignment,  approved  by  the  insurance  company,  one  of  the  partners 
of  the  firm  insured  sold  and  transferred  his  interest  in  the  property  insured  to  his  co- 
partner, who  continued  for  several  years  thereafter  to  make  the  yearly  payments  required 
by  the  policy  to  the  treasurer,  the  authorized  agent  to  receive  them,  but  no  notice  of  the 
sale  of  the  partnership  interest  was  regularly  given,  nor  any  transfer  of  the  policy  exe- 
cuted to  the  purchaser,  it  was  hetd  not  thereby  necessarily  void  ;  but  that  the  facts  were 
evidence  to  be  submitted  to  the  jury  upon  the  question  whether  the  state  of  the  policy 
wn  blown  to  the  company  ;  if  so^  their  receipt  of  the  annual  premium  four  years  after 
the  assignment  tended  to  show  an  acquiescence  in  the  alienation,  or  waiver  of  the  for- 
feiture, and  consequently  an  estoppel. 

Henoe  it  was-eitorto  instruct  the  jury  that,  the  transfer  by  one  of  the  partners  to  the  other 
having  made  the  policy  void,  the  payment  of  the  annual  instalments  to  the  treasurer 
and  acceptance  by  him  would  not  render  it  valid,  and  that  under  the  evidence  the  plain- 
tiff was  not  entitled  to  recover. 


PHNNSYLVAKIA  iNfiFUBAlSfCB'  Go.  V8.  GoTTMAN'S  Adm'B.*  (Su- 
preme Court,  Pennsylvania,  1864.)   Notice  of  Incumhrance,  —  fPor- 


The  stipulation  in  an  insurance  policy  requiring  the  person  whose  property  is  insured  to 
grive  notice  to  the  insurance  company  of  an  incumbrance  or  levy  made  upon  the  property 
insured,  is  a  substantive  and  material  part  of  the  contract. 

Where  an  insurance  was  made  upon  the  liquors  and  furniture  of  a  public  house,  and  in  answer 
to  an  interrogatory,  the  person  whose  property  was  insured  stated  that  the  liens  upon  her 
real  estate  amoooted  to  a  certain  snm,  when  they  really  auenatad  to  a  muchi  larger  sum^. 


rantt/i 


I  52  Maine,  492. 
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and  the  condition  to  the  policy  stated  that  the  policy  shonld  be  void  if  the  answen  thas 
made  were  not  true.  Httd,  that  such  answer  is  a  warranty,  and  not  merely  a  represeala- 
tion. 

Where  two  executions  were  levied  before  the  policy  took  effect,  and  one  afterwards,  aB 
of  which  liens  lasted  until  the  fire  occurred  by  which  plaintiff's  property  was  burned, 
held,  that  notice  ought  to  have  been  given  to  the  insurance  company,  and  that  for  ths 
want  of  such  notice  the  right  to  recover  was  forfeited. 


Lycoming  Insubancb  Co.  vs.  Mitohbll  &  Botle.^ 

(Supreme  Comi;,  Pennsylvania,  Pittsburg,  1864.) 

Valued  Policy.  —  Warranty. — Over-insurance.  —  Statement  of  IhteresL 

A  valued  policy  of  insurance  is  not  one  which  estimates  merely  the  value  of  the  property 
insured,  but  which  values  the  loss,  and  is  equivalent  to  an  assessment  of  damages  in  the 
event  of  a  loss. 

A  warranty  in  a  policy  is  a  contract  as  to  an  existing  fact,  and  not  a  covenant  for  fntaie 
acts,  and  differs  from  a  representation  in  that  it  is  a  binding  agreement  that  the  fact  It 
as  warranted;  while  a  representation  is  not  an  agreement  that  the  fact  stated  is  so,  bet 
only  such  a  statement  of  it  as  will  constitute  a  misrepresentation  if  it  be  nntrae.  Where 
a  policy  of  insurance  fixes  the  value  of  the  property  insured,  and  contains  a  oonditkm 
not  to  insure  more  than  two  thirds  of  this  value,  it  is  an  undertaking  on  the  part  of  the 
insured,  which,  if  broken,  will  prevent  a  recovery  on  the  policy  unless  the  compeoy 
were  informed  of  the  over-insnrance,  and  waived  the  forfeiture. 

It  is  error  to  submit  to  the  jury  the  question  of  notice  to  the  defendant  of  over-insmaoee, 
when  the  evidence  shows  that  none  was  given  to  the  company  or  its  authorised  ageat, 
but  only  that  the  fact  was  ascertained  by  the  agent  of  another  insurance  company  while 
transacting  business  for  his  principal,  and  was  not  communicated  to  the  defendaoL  Tbt 
rule  which  requires  an  applicant  for  insurance  to  set  forth  the  nature  of  his  interest  m 
the  property  to  be  insured  does  not  extend  to  assignments  of  policies  while  in  force: 
hence,  it  was  not  error  to  charge  the  jury  in  an  action  on  a  policy  for  the  ose  of  persooi 
to  whom  it  had  been  assigned,  that  the  omission  of  the  latter  to  inform  the  company  of 
the  extent  of  their  interest  in  the  property,  at  the  time  of  the  transfer  or  renewal  of  ths 
policy,  would  not  prevent  a  recovery,  if  the  defects  in  title  or  otherwise  were  waived  by 
the  proper  agent  of  the  company. 

Ebbob  to  the  common  pleas  of  Indiana  County.  This  was 
an  action  of  covenant  on  a  policy  of  insurance  by  James  Mitch- 
ell and  William  Boyle,  for  the  use  of  David  Ellis  and  Conrad 
Hoffman,  against  the  Lycoming  County  Mutual  Insurance  Com- 
pany. 

The  policy  was  for  $5,000,  dated  December  10,  1855,  to  take 
effect  from  November  22,  1855,  and  continue  five  years.  The 
property  insured  was  a  new  frame  grist-mill,  seventy  by  forty- 
five  feet,  in  White  Township,  with  the  machinery,  stock,  eng^e, 
boiler,  &c. 

Mitchell  and  Boyle  were  owners  of  four  lots  of  ground  in 
White  Township,  by  purchase,  under  articles  of  agreement,  from 
James  and  John  Sutton,  on  which  they  erected  the  steam  floor- 
ing-mill above  mentioned.    The  agreement  was  dated  July  22, 

1  48  Penn.  St.  367. 
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1855,  and  the  consideration  was  $1,000.  On  the  10th  of  De- 
cember, 1855,  they  obtained  the  policy  on  which  this  suit  was 
brought.    The  deed  was  dated  April  25,  1856. 

The  policy  contained  a  clause  providing  for  a  reference  to  the 
application  for  a  more  particular  description  of  the  insured  prop- 
erty, making  it  part  of  the  policy. 

The  application  valued  the  real  estate  at  $11,180,  and  there 
was  in  the  policy  this  stipulation :  It  is  also  agreed  that  the 
aggregate  amount  insured  in  this  and  other  companies  on  the 
above  mentioned  property  shall  not  exceed  two  thirds  of  the  es- 
timated cash  value." 

On  the  17th  of  June,  1856,  Mitchell  &  Boyle  obtained  a 
policy  of  insurance  from  the  Cumberland  Valley  Mutual  Protec- 
tion Insurance  Company  for  $2,500  for  five  years. 

On  the  8d  of  January,  1857,  William  C.  Boyle  conveyed  his 
interest  in  the  premises  to  James  Mitchell  for  $10,000,  and  sub- 
sequently transferred  his  interest  in  these  policies,  which  trans- 
fers were  duly  ratified  by  the  agents  of  the  companies. 

On  the  13th  of  Aj^ril,  1857,  James  Mitchell  obtained  another 
policy  from  the  Cumberland  Mutual  Protection  Company  for 
$1,000  for  five  years.  On  the  11th  of  April,  1859,  a  policy  from 
the  Pennsylvania  Insurance  Company  for  $1,750,  and  on  the 
same  day  one  from  the  Pittsburg  Life,  Fire,  and  Marine  In- 
surance Company  for  $1,750. 

On  the  15th  July,  1857,  James  Mitchell,  by  articles  of  agree- 
ment, sold  his  interest  in  said  premises  to  David  Ralston,  David 
Ellis,  and  James  P.  Carter,  for  the  consideration  of  $16,000,  on 
which  they  paid  $8,419.87,  Mitchell  agreeing  to  transfer  the 
policy  of  insurance  to  the  purchasers.  The  greater  part  of  the 
purchase  money,  by  the  terms  of  the  agreement,  was  to  be  ap- 
plied to  incumbrances  on  the  property. 

On  the  17th  day  of  July,.  1857,  James  Mitchell  transferred 
the  policy  on  which  suit  was  brought  to  Ralston,  Ellis  &  Carter, 
by  writing  indorsed  on  the  policy,  having  first  obtained  the  con- 
sent of  the  company,  by  writing  indorsed  on  the  policy,  in  the 
following  words :  — 

**  And  now  the  consent  of  the  board  of  directors  is  given  that 
James  Mitchell,  assignee  as  above  of  William  C.  Boyle,  as  to' 
the  within  policy,  may  assign  his  interest  in  the  same  to  David 
Ralston,  David  Ellis,  and  James  P.  Carter,  doing  business  under 
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the  firm  of  Ralston,  Ellis  Ss  Carter,  same  iproperty  m  Camber- 
land  Mutual  policies,  Nos.  4419^  and  4779^,  former  for  $2,509 
for  five  years  from  16th  June,  1856,  the  latter  for  $1,000  for 
five  yearft  horn  18th  ApidU  1857  (17tb  My,  1867).  The  said 
company  re6^*ving  the  rig^t  to  retain  tdie  sum  of  $1,250,  beii^ 
the  amount  of  previous  note,  in  the  case  of  loctt  or  daittage  by 
fire  to  the  pn^tty  insured,  as  is  provided  by  the  by-lawB  of  said 
company.  R.  B.  MoCabe,  AgeniJ** 

When  the  transfer  of  the  policy  from  Boyie  to  Mitcbell  iras 
made^  the  premium  note  of  Mitchdl  &  Boyie  was  surrendered 
to  the  company,  and  a  new  premium  note  given  MitcbdL 
The  premiuoi  note  of  Ralston,^  EUis  &  Carter  waff  taken  by  the 
company,  and  ttie  premium  note  of  James  Mitchett  surrendered 
at  the  time  of  the  transfer  of  the  pdicy  to  tiiem.  Mitdidl  ft 
Boyle  having  failed  to  pay  incumbrances  off  the  property,  it  was 
sold  by  the  sheriff  on  judgments  against  ihem  prior  to  the  sale 
to  Ralston,  Ellis  &  Carter,,  and  purchased  by  John  Watt,  on  the 
4th  January,  1869.  John  Watt,  on  the  6th  January,  1850,  sold 
the  prc^erty,  by  agreement  oi  that  date^  to  David  EUis.  On 
the  24th  January,  1859,  David  Ellis  sold  to  C.  Hoffman  the 
undivided  one  half  part,  consideratibn  $4,600;  On  ihie  27th 
January,  1859;  Ralston,  EUii»  &  Carter  assigned  the  policy  ci 
insurance,  on  which'  eaiit  is  broagfat,  to  Mlis  &  Hoffman,  tiie 
present  plaintiffs,  and  on  the  same  day  the  assent  of  the  com- 
pany to  the  transfer  was  given,,  in  writing,  hidersed-  on  the  pol- 
icy by  R.  B.  McCabe,  Esq.,.  Ag«nt,  and  the  premium  note*  ct 
Ellis  &  Hoffman  was  taken  by  the  company,  and  the  note  ot 
Ralston,.  EUis  &  Carter  surrendiBved.-  Assessments  were  made 
by  the  company,  and  eollected  &om  Mitchell,  ^  transfer 
of  the  policy  to  him.  Assessments  were  also  made  to  Ralston, 
Ellis  &  Carter,  after  the  transfer  to^  them,  and  collected.  As- 
sessments were  also*  made  tio  EDis  Hoffman,  after'  the'  assign- 
ment of  the  policy  to  them,  and  collected. 

On  the  1st  May,  1859,^  the  mill  property  was  entirely  de- 
stroyed by  fire,  and  the  loss  total.  The  record  did  not  show 
any  liens  against  Mitchell  &  Boyle,  at  the  time  the  application 
for  the  policy  was-  made,  except  the  Sutton  mortgage  on  the  lots, 
but  at  the  time  of  the  approval  of  the  transfer  to  Ralston,  Car* 
ter  &  EUis  the  Uens  were  $18,000. 

There  were  some  irrecondlkkble  disorepandes  in  the  statements 
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made  on  the  paper  books  of  the  parties,  as  to  dates  of  transfer, 
amoont  of  liens,  And  the  time  when  the  loss  occurred,  bat  the 
above  statement  presents  the  material  faets  of  the  case.  There 
was  no  controversy  as  to  notice  ot  the  loss  or  the  preliminary 
proofs  ol  it,  but  on  4iie  trial  of  the  canse  the  d^ndants  insisted 
that  the  policy  was  void  in  Mitchell's  hands  for  over4nsurance, 
and  could  not  be  revived  by  ratification  of  the  iaransfers.  Hiey 
further  contended  that  even  if  it  could,  the  concealment  of  the 
incumbrances  and  of  the  nature  of  the  title  not  having  been 
made  known  to  the  company  or  the  agent,  when  he  ratified  the 
transfer  from  Mitchell  to  Ralston,  Carter  &  Ellis,  would  avoid 
the  policy,  and  for  the  same  reasons  it  was  void  when  ratified 
to  Ellis  &  Hoffman,  and  requested  the  .court  to  instruct  the 
jury :  — 

1.  The  policy  in  this  case  being  a  valued  policy,  and  the  con- 
dition not  to  insure  more  than  two  thirds  of  the  valuation,  that 
condition,  being  on  the  face  of  the  p<^y,  was  a  warxanty,  and 
if  broken  the  plaintiffs  cannot  zecover,  unless  the  company  were 
informed  of  such  over-insurance,  and  waived  the  forfeiture. 

2.  That  R.  B.  McCabe,  Esq.,  being  the  agent  of  the  company 
under  limited  powers,  had  no  authority  to  consent  to  any  over* 
insurance,  or  to  waive  the  forfeiture  by  so  doing.  Such  consent 
can  only  be  given  or  waived  by  the  directors,  or  president,  or 
secretaiy  of  the  company. 

8.  That  the  knowledge  of  the  over-insurance  c^)tained  by 
Sampson  was  no  notice  to  the  company,  as  he  was  not  acting  tor 
the  company  when  he  took  the  implication  for  insurance  in  the 
Pennsylvania  Company  wd  the  Pittsburg  Life,  Fire,  and 
Marine  Insurance  Company,  and  also  a  policy  of  $1,000  in  the 
Cumberland  Valley  Insurance  Company,  and  as  he  did  not 
inform  the  company  of  such  application  and  he  had  no  authority 
from  the  defendants  to  assent  to  the  same. 

4.  That  Ralston,  Ellis  &  Carter,  and  Ellis  &  Hoffman,  having 
only  an  equitable  estate  in  the  premisea,  with  only  a  small 
amount  of  the  purchase  money  paid  at  tiie  date  of  the  respective 
renewals  oi  the  policy,  and  not  having  made  the  same  known  to 
the  company,  the  latter  have  the  right  to  avoid  the  policy. 

The  court  below  answered  these  points  as  follows :  — 
1.  We  do  not  view  this  policy  as  containing  a  warranty.  It 
is  true  the  condition  not  to  insure  more  than  two  thirds  is  on  the 
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face  of  the  policy,  but  it  is  not  the  averment  of  an  ftYisting  fact, 
but  a  stipulation  against  future  operations  and  acts.  And  tlie 
valuation  in  the  application,  whether  $11,810  or  $15,000,  is  not 
in  the  policy,  but  only  referred  to,  which  makes  it  a  represen- 
tation and  an  estimated  value.  This  point  is  therefore  answered 
in  the  negative. 

2.  The  letter  of  attorney  of  R.  B.  McCabe,  Esq.,  was  a  general 
power  to  take  risks  and  make  surveys,  which  involves  Hie  right  to 
do  everything  incident  to  those  powers.  Moreover,  as  a  general 
rule,  if  an  agent  whose  authority  is  limited,  as  between  the  con- 
stituent and  agent,  does  acts  beyond  the  authority,  they  would 
not  be  binding ;  but  as  to  the  rest  of  the  world,  if  held  out  as 
having  a  general  power  and  exercising  it  as  such,  they  would  be 
binding  on  his  principal.  To  establish  notice  to  an  agent,  how- 
ever, that  will  bind  the  company,  the  evidence  ought  to  be  foD, 
dear,  and  satisfactory.  The  jury  are  the  judges  of  the  weight 
of  the  evidence  to  that  purpose. 

8.  If  Sampson,  at  tlie  time  the  policies  of  insurance  were  laid 
before  him,  was  not  acting  as  the  agent  of  the  defendants, 
nothing  that  he  did  on  such  occasion  would  affect  the  defendants, 
although  he  was  their  agent  during  that  time.  The  jury  will 
decide  how  this  was.  If  he  was  the  agent  of  the  defendants,  and 
was  acting  as  such,  the  notice  of  the  policies  laid  before  him 
would  be  a  waiver  of  the  forfeiture. 

"  4.  This  point  is  anwered  in  the  negative  if  the  jury  belieTe 
any  defects  in  the  title  or  otherwise  were  waived  by  the  consti- 
tuted agents  of  the  company,  by  renewing  the  policies." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favor  of  the  plaintiffs  for  $2,298.66.  Whereupon  the  defendants 
sued  out  this  writ,  and  assigned  for  error  the  answers  given  by 
the  court  to  the  points  above  mentioned. 

The  opinion  of  the  court  was  delivered  by 

Agnew,  J.  Looking  at  the  language  of  the  defendants'  first 
point,  there  is  certainly  much  excuse  for  the  error  into  which  the 
court  below  fell  in  their  answer;  and  were  it  not  that  in  weighing 
the  whole  case  as  it  ought  to  have  appeared  to  the  mind  of  the  judge 
when  he  answered  the  point,  and  the  manifest  injustice  resulting 
from  the  instruction,  we  should  be  disposed  to  leave  the  plaint 
in  error  to  take  the  consequences  of  the  inapt,  indeed  incorrect 
language  of  the  point. 
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A  "valued  policy"  is  not  understood  to  be  one  which  estimates 
iJie  value  of  the  property  insured  merely,  but  which  values  the 
loss,  and  is  equivalent  to  an  assessment  of  damages  in  the  event 
of  a  loss.  So  a  "  warranty  "  in  a  policy  is  understood  to  be  a 
contract  relating  to  an  existing  fact,  and  not  a  covenant  for 
future  acts,  and  differs  from  a  representation  in  the  circumstance 
that  it  is  a  binding  agreement  that  the  fact  is  as  warranted; 
while  the  representation  is  not  an  agreement  that  it  is  so,  but 
such  a  statement  of  it  as  will  constitute  a  misrepresentation  if  it 
be  untrue.  These  expressions,  "  valued  policy"  and  "  warranty," 
therefore,  tended  to  mislead.  But  when  we  examine  the  entire 
language  of  the  point  and  the  attendant  circumstances,  the  mean- 
ing of  it  ought  not  to  have  been  misapprehended.  The  clause  in 
the  policy  on  which  the  question  arose  was,  that  the  aggr^ate 
amount  insured  in  that  and  other  companies  ^  shall  not  exceed 
two  thirds  of  the  estimated  cash  value." 

The  language  is  shall  not,  not  does  not.  It  clearly  imported  a 
covenant  for  future  acts.  The  policy  in  suit  was  the  first  in 
order  of  time,  the  evidence  before  the  mind  of  the  judge  disclos- 
ing to  him  that  the  over-insurance  was  constituted  wholly  of 
subsequent  policies.  The  evidence  also  disclosed  the  fact  that  a 
subsequent  ratification  was  the  ground  relied  on  by  the  plaintiff 
below  to  avoid  the  forfeiture  caused  by  his  subsequent  insurance. 
The  remaining  points  also  disclosed  most  clearly  the  views  of  the 
plaintiff  founded  on  this  evidence,  while  the  answers  of  the  judge 
to  them  evidence  his  own  full  understanding  of  the  case  that  the 
question  was,  whether  there  had  not  been  an  over-insurance  sub- 
sequently taken,  contrary  to  the  stipulation  in  the  policy,  and 
whether  the  forfeiture  arising  in  this  fact  was  afterwards  waived, 
and  the  policies  ratified.  Now,  even  incumbered  with  the  inac- 
curate expressions,  how  could  the  substantial  meaning  of  the 
point  be  mistaken  ?  The  point  read  thus :  "  The  policy  in  this 
case  being  a  valued  policy,  and  the  qondition  not  to  insure  more 
than  two  thirds  of  the  valuation,  and  that  condition  being  on  the 
face  of  the  policy,  was  a  warranty,  and  if  broken  the  plaintiffs 
cannot  recover,  unless  the  company  were  informed  of  such  over- 
insurance,  and  waived  the  forfeiture."  The  expression  "  valued 
policy  "  is  immediately  connected  with  the  condition  not  to  insure 
more  than  two  thirds  of  the  valuation,  referring  clearly  to  future 
insurance.    The  valuation  thus  referred  to  corrects  at  once  tho 
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meaning  of  valaed  policy,"  by  refeorring  it  not  to  an  ass4aB8iDenl 
of  loss,  bat  to  tbe  measure  of  the  future  insuraace.  So,  wfaen  the 
foiat  proceeds  to  say,  and  that  cooulition  being  on  the  £ace  of 
the  policy^  was  a  warranty,"  it  is  but  a  restatment  of  the  coiidH 
tion  not  to  insure  more  than  two  thirds  of  the  yaluation,  importiitg 
an  act  subsequent  to  the  policy.  Warranty,  therefore,  dearly 
means  not  warranty  in  its  q>ecial  sense,  but  an  undertaking,  or 
agreement,  and  is  made  dear  by  yrbBt  follows:  ^^and  if  broken, 
the  plaintiffs  cannot  recover  unless  the  company  were  informed 
of  such  oyer-insuranoe,"  &c.  The  over-insuraBoe  was  all  subse- 
qu^t,  corresponding  with  the  undertaking  not  to  insure,  as 
f erring  to  future  acts.  The  substantial  meaning  of  the  point  was 
certainly  this :  1^  poUcy  being  one  fixing  the  value,  and  the 
condition  not  to  insure  more  than  two  thirds  of  the  valoatioB, 
being  on  the  face  of  the  policy,  was  an  undertaking,  and  if 
broken  the  plaintiff  cannot  recover,  unless  the  company  wis 
informed  of  the  over-insurance,  and  wadved  the  foifeitiire.  To 
this  proposition  the  defendants  were  entitled  to  an  affirmative 
answer.    It  was  the  leading  point  of  t^e  case. 

We  are  unable  to  determine  upon  the  correctness  oi  the  answer 
to  the  second  pdbt.  Neither  the  letter  of  attorney  nor  the  in- 
structions to  McCabe,  the  agent,  are  furnished,  while  tibe  notes  of 
testimcmy  spread  upon  the  paper  book  are  too  brief  and  meagre 
to  gather  the  facts.  This  is  the  &ult  of  die  plaxntiff  in  error. 
In  reference  to  Sampson's  knowledge  we  have  only  his  own  tee- 
timony,  which  asserted  that  it  was  not  acquired  in  the  transaction 
of  the  affairs  of  this  company,  but  while  attending  to  other 
policies.  The  court  therefore  seems  to  have  erred  in  submitting 
the  fact  of  notice  to  the  company  to  the  juiry,  against  the  only 
evidence  in  the  cause. 

There  are  cases  where  the  appEcant  is  bound  to  set  f ortii  the 
nature  of  hb  interest  in  the  property  insured.  Heynolds  v.  State 
MuttuU  Insuranee  Co.  2  Grant's  Cases,  826 ;  Sweeney  v.  Frmklin 
Inmranee  Co.  8  Harris,  837.  Such  also  is  the  case  of  a  mort- 
gagee who  insures  his  interest,  one  which  from  its  nature  depends 
upon  prior  incumbrances  for  its  value.  Smith  v.  OolufMa  Inmr- 
anee Co.  5  Harris,  258  ;  ^  Insurance  Company  v.  Updegraffy  9  lb. 
513.^  But  the  mistake  of  the  pl^tiff  in  error  is  in  supposing  an 
assignment  to  the  equitable  owners  to  be  a  new  insurance.  Tho 
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policy  was  for  five  years,  and  unexpired,  and  there  is  no  condition 
against  assignment  except  to  procure  assent,  which  was  done. 
Certainly  in  the  absence  of  express  stipulations,  every  policy  is 
assignable,  subject  only  to  the  conditions  contained  in  it.  If  this 
were  a  renewal,  the  argument  might  assume  more  weight.  But 
tiie  question  of  int^est  or  estate  belonged  to  the  issuing  of  the 
policy,  and  not  to  its  assignmrat.  We  see  no  error  in  the  answer 
to  the  fourth  point. 

The  judgvient  U  rev&raedy  and  a  venire  facias  de  novo  awarded* 
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la.  an  action  on  a  policj  of  iosarance,  where  the  defence  rested  on  a  false  representation  bj 
the  party  insured,  as  to  the  existence  of  incnmbrances  on  the  property,  it  was  held  not 
error  in  the  court  to  refuse  to  instruct  the  juiy,  as  mattter  of  law,  that  it  was  such  a  frand 
OB  the  company  as  would  avoid  the  policy.  Whether  the  false  representation  was  or  was 
not  wilful  and  fraudulent,  was  a  question  of  fact  for  the  jury,  under  proper  instruction  as 
to  the  effect  of  such  a  representation. 

Kor  was  it  error  to  refuse  to  charge  the  juxy,  that  the  concealment  of  the  existence  of  in- 
cumbrances, at  the  time  when  the  ratification  of  the  transfer  of  the  policy  was  procured, 
was  such  A  fraud  on  the  company  as  would  vitiate  the  policy  in  the  hands  of  the  as- 
signee. 

It  is  not  necessary  that  the  interest  of  persons  in  the  property  insured  be  stated,  when  ap- 
plication b  made  for  the  ratification  of  the  transfer  of  a  policy  of  insurance. 

A  contract  of  affirmance  founded  on  misrepresentation  is  voidable  but  not  void,  and  if  an 
insurance  oompany,  after  knowledge  of  the  facts,  recognixe  the  existence  of  the  con- 
tract by  acting  upon  it,  demanding  and  receiving  payments  of  assessments  under  it,  they 
thereby  waive  all  right  to  avoid  it. 

Ebbob  to  the  common  pleas  of  Indiana  County.  This  was  an 
action  of  covenant  by  James  Mitchell,  for  the  use  of  David  Ellis 
and  Conrad  Hoffman,  against  the  Cumberland  Valley  Mutual 
Insurance  Conipany,  on  a  policy  of  insurance  issued  by  the  de- 
fendants on  the  24th  of  April,  1857,  covering  a  steam-mill  then 
owned  by  the  l^al  plaintiff. 

The  material  facts  of  the  case  were  these :  — 

On  the  8d  January,  1867,  William  C.  Boyle  was  the  owner  of 
^  pi^perty,  subject  to  a  mortgage  of  James  and  John  Sutton 
^  91,116.32.  On  that  day  he  executed  a  deed  to  James  Mitch- 
^  the  legal  plaintiff  in  this  case. 

On  the  24th  April,  1867,  upon  the  application  of  James 

^  48  Penn.  St  374. 
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Mitchell  to  the  agent  of  the  defendants,  dated  March  31st,  1857, 
they  issued  the  policy  now  in  suit.  That  policy  ooyenanted  on 
the  part  of  the  defendants  to  insure  against  fire  tiie  steam-mill,  to 
the  amount  of  81,000,  for  five  years.  It  was  accompanied  by  a 
premium  note  of  $250,  on  which  $12.50  was  paid.  At  the  time 
this  policy  was  issued  to  James  Mitchell,  he  was,  in  addition  to 
the  mortgage  given  by  Boyle,  largely  indebted  by  judgments. 
There  was  also  a  mechanic's  lien  entered  July  31,  1856.  In  tiie 
application  made  by  Mitchell,  and  in  response  to  the  interroga- 
tory in  regard  to  liens,  he  said    there  were  none." 

On  the  5th  July,  1857,  Mitchell  sold  by  articles  of  agreement 
to  Ralston,  Ellis  &  Carter  (with  a  coal  lot),  for  the  consid^ation 
of  $16,000.  On  this  article  a  large  amount  of  piirchase  moDej 
was  paid ;  and  on  the  20th  July,  1857,  Mitchell  assigned  and 
'transferred  the  policy  to  Ralston,  ElUs  &  Carter  in  due  form. 
As  the  by-laws  and  schedule  to  the  policy  required  all  transfers 
to  be  approved  by  the  secretary  of  the  company,  in  accordance 
with  that  rule,  the  policy  was  transmitted  to  the  secretary,  and 
was  by  him  approved  and  assented  to  on  the  7th  September, 
1857.  On  the  20th  July,  the  date  of  the  day  of  transfer,  Rakton, 
Ellis  &  Carter  gave  their  premium  note  for  $250. 

The  mill  was  levied  upon  under  process  on  these  judgments 
issued  to  December  term,  1858,  and  at  that  term  was  sold  to 
John  Watt  for  $3,002.50,  and  the  sheriff  executed  a  deed  to 
Watt,  which  was  duly  acknowledged  in  open  court,  on  the  7th 
January,  1859. 

On  the  5th  January,  1859,  John  Watt  sold  to  David  Ellis  by 
articles,  who  paid  the  purchase  money  to  the  sheri£E.  On  Qte 
24th  January,  1859,  Ellis  agreed  to  sell  the  one  undivided  half  to 
Conrad  Hofibnan.  On  the  29th  January,  1859,  Ralston,  Carter 
&  Ellis  assigned  and  transferred  this  policy  to  Ellis  &  HofiEman 
in  the  presence  of  Mr.  McLain,  the  agent  of  the  company,  by  him 
transmitted  to  the  secretary,  and  by  him  approved  and  ratified  cm 
the  14th  February,  1859,  and  a  premium  note  was  given  by  EUis 
&  Hoffman.  All  the  assessments  made  from  time  to  time  upon 
the  respective  holders  of  the  policy  were  r^ularly  paid  as  thej 
were  made  and  demanded,  and  continued  to  be  so  down  to  tiie 
time  of  the  loss  and  afterwards. 

On  the  night  of  1st  August,  1859,  the  mill  was  entirely  de- 
stroyed by  fire. 
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Under  this  state  of  facts  the  defendants'  counsel  requested  the 
court  to  charge  the  jury  :  — 

1.  James  Mitchell  having  stated  in  his  reply  to  the  question  in 
regard  to  incumbrances  on  the  property  insured,  "  there  were 
none,"  and  the  records  exhibited  in  this  case  showing  a  large 
amount  of  incumbrances,  was  such  a  fraud  upon  the  company  as 
avoids  the  policy  as  matter  of  law,  and  the  plaintifiEs  cannot  re- 
cover. 

2.  That  the  concealment  of  the. large  amount  of  incumbrances 
upon  the  property  subsisting  at  the  time  that  Ralsten,  Ellis  & 
Carter  procured  the  ratification  of  the  transfer  of  the  policy  from 
James  Mitehell,  and  not  having  disclosed  those  incumbrances  to 
the  defendants,  or  their  agent,  was  such  a  fraud  upon  the  com- 
pany as  would  avoid  that  ratification,  even  if  the  policy  was  good 
in  the  hands  of  Mitehell. 

8.  That  at  the  time  of  the  ratification  by  the  company  of  the 
several  transfers  to  Ralsten,  Ellis  &  Carter,  and  EUis  &  Hoff- 
man, the  respective  assignees  being  possessed  of  equitable  inter- 
ests in  the  property  insured,  and  the  application  not  describing 
their  interests  as  such,  but  insuring  the  same  as  owners  of  the  fee 
simple,  was  such  a  misdescription  of  the  interest  in  the  same  as 
will  avoid  the  policy. 

The  court  (Buffington,  P.  J.),  after  stating  the  facts  of  the  case, 
charged  the  jury  as  follows  :  "  The  case  has  very  properly  been 
considered  in  reference  to  the  three  periods  in  the  owner^ip  in 
the  policy.  The  first,  while  Mitehell  held  it ;  the  second,  while 
Ralsten,  Ellis  &  Carter  owned ;  and  third,  the  position  of  Ellis 
and  Hoffman  after  their  purchase,  and  the  transfer  of  the  policy 
to  them,  with  the  assent  of  the  company. 

How  was  it,  then,  in  the  hands  of  Mitehell  ?  He  made  the 
application  to  the  regular  agent,  he  gave  the  premium  note  for 
$250,  paid  the  percentage  and  the  cost,  and  in  due  course  received 
this  policy.  K  the  matter  rested  here,  it  is  probable  there  would 
have  been  less  diflBculty,  perhaps  no  hesitation  to  pay.  But  it  is 
contended  that  there  was  a  false  and  fraudulent  misrepresentation 
made  by  Mitehell  to  Mr.  Sampson,  the  agent,  by  his  answer  to 
the  question  as  to  incumbrances,  and  that,  in  his  application  in 
writing,  he  said  in  substance  there  were  no  incumbrances. 

[I  do  not  view  the  declaration  of  Mitehell,  in  the  application, 
a  warranty,  which  requires  a  strict  and  literal  compliance  and 
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performance,  but  a  representation  merely.  If  that  representation, 
however,  was  false  and  fraudulent,  and  of  a  nature  calculated  to 
mislead  and  deceive,  it  would  equally  avoid  the  pc^cy  as  a  false 
warranty.  Whether  there  was  a  falsehood  in  tiiis  case  is  for  the 
jury.  From  the  evidence  it  appears  there  was.  He  answered  in 
the  written  application  that  there  was  no  incumbrance,  whereas 
the  evidence  of  the  records  shows  very  clearly  there  were  quite  a 
large  number.  Was  this  misrepresentation  fraudulent  ?  Was  it 
calculated  to  deceive  in  a  matter  which  the  company  deemed  ma- 
terial ?  Was  it  wilful  on  his  part,  or  simply  the  result  of  inad- 
vertence? These  .are  questions  for  the  jury.]  Its  falsity,  if 
the  jury  believe  it,  is  a  strong  presumption  of  a  sinister  purpose 
and  fraudulent  design ;  but  if  the  jury  believe  that  the  evidosce 
rebuts  that  presumption  and  discloses  an  innocent  purpose,  tiiey 
may  so  find  it.  If  it  was  false  and  fraudulent,  tiie  policy  would 
have  been  void  in  the  hands  of  Mitchell,  and  if  loss  had  occurred, 
tiien  he  could  not  have  recovered. 
"  We  come  to  the  second  pdnt :  — 
A  void  contract  is  one  that  has  no  validity  whatever,  as  be- 
ing against  the  policy  of  the  law,  or  for  other  reasons,  renderii^ 
it  of  no  binding  force.  But  a  contract  that  is  fraudul^t  and  may 
be  avoided  by  the  party  defrauded  is  good  as  to  all  other  per- 
sons ;  and  the  guilty  party,  not  being  permitted  to  take  advantage 
of  his  own  wrong,  is  bound  by  it.  It  is,  therefore,  only  the  party 
wronged  or  cheated  that  can  avoid  it,  and  as  to  him  and  him  alone 
it  is  invalid.  It  may  turn  out  to  be  for  his  benefit,  in  which  case 
he  may  treat  it  as  good,  and  hold  the  other  party  bound.  A  pri- 
vate contract  in  general,  in  which  the  parties  alone  are  interested, 
is  therefore  only  voidable,  not  absolutely  void ;  and  as  sudi  we 
view  this  policy.  If,  at  any  period  of  MiteheU's  ownership,  the 
company  alleged  they  were  deceived  and  desired  to  avoid  the 
policy,  they  could  do  so,  if  deceived  by  the  hand  of  Mitchell.  But 
they  might  ratify  it,  by  agreeing  to  subsequent  transfers  to  inno- 
cent, assignees^  and  if  they  did  so  ratify  it,  with  a  knowledge  <A 
the  facts  made  known  either  to  the  company  or  their  agent,  after 
such  ratification  they  would  be  bound  by  the  agreement  in  the 
hands  of  a  bond  fide  holder. 

These  views  apply  equally  to  the  transfer  from  Mitchell  to 
Ralston,  Ellis  &  Carter,  and  to  the  one  from  Ralston  &  Ca  to 
Ellis  &  Hoffman,  with  the  addition  in  the  latt^  that  Ellis  told 
the  agent,  Mr.  McLain,  that  he  held  under  a  sheriff's  sale. 
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The  case  thra  becomes  one  for  the  jury.  We  think  that  if 
the  ease  rested  on  the  policy  in  the  hands  of  Mitchell,  that,  the 
&lsehood  in  the  application,  standing  alone,  would  raise  a  pre- 
sumption of  fraud,  and  would  avoid  the  policy.  But  the  jury 
may  find  the  representaticm  to  have  been  an  inadvertence,  if  the 
evidence  satisfies  them  to  that  effect.  If  the  jury  find  the  policy 
to  have  been  good  in  the  hands  of  Mitchell,  then  there  is  an  end 
of  this  case  [but  if  invalid  in  his  hands,  if  the  jury  believe  it  was 
transferred  to  Ralston  &  Co.,  and  by  them  to  Ellis  in  Hoffman  — 
that  they  were  innocent  holders  and  assignees — and  that  it  was 
duly  ratified  by  the  company  by  approving  of  the  transfer,  and 
that  they  paid  all  the  assessments  demanded  by  the  company  from 
them,  it  would  be  a  ratificati<m,  and  they  would  be  bound]. 

*^  If  the  jury  find  iox  the  plaintiffs,  the  measure  of  damages  is 
the  $1,000  in  the  poUcy,  with  interest  from  the  time  of  loss,  the 
l8t  August,  1869." 

The  points  were  answered  as  follows :  — 

1.  We  cannot  answer  this  point  as  requested.  That  there 
was  a  falsdiood,  the  papers  and  record  show.  And  the  fact  of 
its  being  i^lse  raises  a  strong  presumption  of  fraud ;  still,  whether 
wilful  and  fraudulent,  is  a  question  of  fact  for  the  jury,  under  all 
the  evidence.  Fraud  is  not  an  inference  of  law,  but  one  of  fact. 
The  point  is  therefore  answered  in  tiie  negative. 

2.  This  point  is  answered  in  the  negative,  if  th^e  was  a  rati- 
fication. 

8.  This  point  is  answered  in  tiie  nc^tive." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff.  The  defendant  tiiereupon  sued  out  this 
writ,  and  assigned  for  error  the  answers  given  by  the  court  to  the 
points  above,  and  so  much  of  the  general  charge  as  is  printed 
above  in  brackets. 

The  opinion  of  the  court  was  delivered  by 

Agkew,  J.  The  first  point  of  the  defendants  below  is  founded 
in  a  misconception  that  the  application  of  Mitchell  &  Boyle 
formed  a  part  of  the  policy  for  any  other  purpose  than  descrip- 
tion of  the  property  insured.  At  least  in  the  absence  of  the 
policy,  which  the  plaintiffs  in  error  have  not  thought  it  worth 
while  to  furnish  us  upon  our  paper  book,  we  can  discover  no 
more. 

This  clause  is  printed  for  us :    Reference  being  had  to  the  ap- 


Digitized  by 


806   CuMBEBLAND  V.  M.  P.  Co.  V.  MiTCHELL,  48  Penn.  374. 


Incumbrances.  —  Concealment  —  Waiver. 

plication  of  the  same  Mitchell  &  Boyle,  which  fonns  a  part  of  the 
policy,  for  a  more  particular  description  of  the  property  insured 
hereby."  We  take  it  for  granted  tiiis  clause  follows  immediately 
the  statement  in  the  policy  of  the  property  insured,  and  in  this 
connection,  therefore,  was  understood  to  m^ke  the  application 
part  of  the  policy  for  description,  and  identification  only,  and  not 
as  containing  any  stipulation  or  warranty.  The  first  point  was 
constructed  in  view  of  the  answer  of  Mitchell  to  the  question  in 
the  application  respecting  incumbrances  being  a  warranty ;  and 
asked  the  court  therefore  to  say  that  the  fact  of  existing  incum- 
brances avoided  the  policy  as  a  matter  of 'law.  The  answer  of 
the  court  leaving  it  to  the  jury  as  a  question  of  fraud  in  fact,  was 
correct.  And  viewing  it  as  a  false  representation,  as  it  undoubt- 
edly was,  the  answer  of  the  court  was  not  erroneous.  It  is  to  be 
taken  in  connection  with  the  general  charge,  in  which  the  law  is 
fairly  stated  to  the  jury,  giving  to  the  defendant  below  every  ad- 
vantage upon  the  facts,  if  the  answer  of  Mitchell  was  found  to  be 
false,  fraudulent,  and  material ;  all  of  which  was  necessary  to 
avoid  the  policy  on  the  ground  of  misrepresentation.  We  see  no 
error  in  the  answer  to  the  second  point.  The  policy  was  to  run 
five  years,  and  the  assignment  and  ratification  were  within  the 
term.  So  far  as  it  appears  on  our  paper  book,  there  were  no  re- 
strictions upon  assignment  or  conditions  to  be  performed  by  the 
assignee  beyond  that  of  procuring  the  consent  of  the  company. 
Without  that  consent  there  could  be  no  lawful  assignment,  but 
further  than  this  we  discover  nothing  calling  upon  the  assignee  to 
state  the  incumbrances.  If  there  be  anything  in  the  act  of  in- 
corporation or  by-laws,  it  has  not  been  set  forth.  Even  against  the 
party  originally  insured  the  policy  cannot  be  avoided  for  incum- 
brances, unless  upon  his  false  and  fraudulent  answers  to  interrog- 
atories, and  much  less  can  it  be  as  to  his  assignee,  who  is  not 
called  upon  to  respond  to  any  interrogatories. 

There  is  no  error  in  the  answer  to  the  third  point.  Our  rea- 
sons are  to  be  found  in  the  opinion  just  delivered,  in  the  case  of 
The  Lycoming  Insurance  Company  Y.  Mitchell  ^  BoyU^  ante^  794. 
When  the  portion  of  the  charge  contained  in  the  fourth  assign- 
ment of  error  is  read,  as  it  must  be,  in  connection  with  the  re- 
mainder of  the  same  paragraph,  and  with  the  last  paragraph  of 
the  charge  relating  to  the  same  subject,  it  will  be  found  that  the 
whole  question  of  misrepresentation,  its  falsehood,  its  fraud,  and 


Digitized  by 


Cttmbebland  v.  M.  p.  Co.  v.  Mitchell,  48  Penn.  874.  807 


Incambrances.  —  Concealment.  —  Waiver. 

its  materiality,  was  fairly  left  to  the  jury,  to  whom  it  belonged, 
as  a  question  of  fact,  and  that  no  error  was  committed. 

The  fifth  assignment  of  error,  in  selecting  one  portion  of  the 
cbarge  as  error,  leaves  oat  of  view  what  the  judge  had  before  dis- 
tinctly told  the  jury.  Ratification  certainly  ought  not  to  be 
presumed  without  biowledge  of  the  thing  to  be  ratified.  But 
the  judge  had  only  a  moment  before  said  to  the  jury  that  they 
^the  defendants)  might  ratify  it  (the  policy),  by  agreeing  to  sub- 
sequent transfers  to  innocent  assignees,  and  if  they  did  so  ratify 
it,  with  a  knowledge  of  the  facts  made  known  either  to  the  com- 
pany or  their  agent,  after  such  ratification  they  would  be  bound 
by  the  agreement  in  the  hands  of  a  bond  fide  holder."  A  contract 
of  affirmance,  founded  on  a  misrepresentation,  is  not  void,  but 
only  voidable.  The  insurers  may  avoid  it,  but  are  not  bound  to 
do  so ;  and  if  they  go  on  afterwards  by  recognizing  it,  and  acting 
upon  it,  or  by  demanding  and  receiving  payment  of  assessments, 
they  waive  the  right  to  avoid,  and  must  stand  upon  it. 

The  Judgment  is  affirmed. 


Digitized  by  Google 


Digitized  by 


Google 


INDEX. 

[Gm60  giTM  in  ft  lyUftbiis  mtfely  ut  indexed  bj  tba  pege  onlj.] 


ACKNOWLEDGMENT  OF  RECEIPT. 
8ee  Bjbobipt. 

ACTION, 

See  Bbbuildiho,  or  p.  766 ;  Pabtibs  ;  also  pp.  95,  285,  879,  408,  510,  783,  766. 

ADDITIONS. 
See  Incbbasb  of  Risk,  or  p.  S77. 

1.  A  firm  took  onfc  apolicj  of  insarsnce  upon  merchandise  contained  in  a  "new 
frame  barn,  wagon,  and  wareroom,"  situated  on  an  alley  and  occvpied  for  a  were- 
hoBse,  and  subsequently  assigned  tbeir  interest  in  the  policy  and  property  insured 
to  others,  who  erected  a  brick  addiu'on  of  their  storeroom  (which  was  built  upon 
the  front  of  the  lot,  on  the  rear  of  which  the  frame  barn  was  erected),  extending  it 
back  to  the  alley,  and  requiring  the  removal  of  part  of  the  bam :  afterwards,  the 
new  building,  and  the  remnant  of  the  frame  bam,  with  their  contents,  were  de- 
stroyed by  fire.  In  an  action  against  the  insurance  company  for  the  insurance  upon 
the  goods  in  the  remnant  of  the  bam  and  in  the  brick  extension,  it  was  held,  that 
no  recovery  could  be  had,  under  the  policy,  for  any  loss  of  ^oods  in  the  new  brick 
building  or  extension  of  storeroom,  and,  if  at  all,  only  for  those  contained  in  the 
remnant  of  the  frame  bam  and  wareroom  as  originally  erected  and  insured.  Zgf- 
coming  Insurance  Co.  v.  Updegraff,  565. 

S.  Construction,  —  Where  by  indorsement  on  the  policy  at  the  time  of  building  the 
brick  extension  it  appeared  that  the  insured  had  given  their  note  for  **  carpenter's 
risk,  and  had  paid  five  per  cent  upon  it,  and  upon  the  foot  of  the  note  a  memo- 
randum, that  it  was  for  additional  risk  in  extending  storeroom,  the  indorsement  and 
memorandum  cannot  be  constraed  into  consent  by  the  insurance  company  that  any 
part  of  the  frame  bam  should  be  torn  down,  or  into  any  engagement  to  insure 
goods  in  the  extension  of  the  storeroom ;  they  amount  to  consent  only  that  the 
storeroom  on  the  front  of  the  lot  might  be  extended,  thus  increasing  their  risk,  and 
were  neither  consent  or  evidence  of  consent  that  the  frame  bam  might  be  extended, 
or  that  a  part  of  it  might  be  taken  away.  lb. 

ADJACENT  BUILDINGS. 

I.  In  am  appUeaHon,  which  was  expressly  wutds  a  part  of  the  pclieg  and  warranty  on  the 
part  of  the  assured,  the  applicant,  in  answer  to  a  request  to  "  state  the  relative  sit- 
uation as  to  other  bnildings,"  stated  the  distances,  being  respectively  four  and  nine- 
te«i  feet,  of  the  two  nearest  buildings,  and  expressly  agreed  that  the  applicatSon 
was  a  just,  ftdl,  and  trae  exposition  of  all  the  frets  and  circnmstanoes  in  regard  to 
the  condition,  situation,  value,  and  risk  of  the  property  to  be  insured,  so  fiir  as  the 
same  are  known  to  the  applicant."  Held,  that  the  failure  to  state  the  direetien  of 
the  two  nearest  bufldings,  or  to  diselose  other  buildings  a  few  fret  farther  ofi;  not 
known  to  the  applicant,  nor  to  his  agent  who  made  the  application,  did  not  avoid 
the  poli^T*.  HaU    People^s  Inswranoe  Co,  71. 
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S.  Non-disdosure,  —  The  bj-laws  of  an  inBarance  companj,  to  which  their  polkies 
were  expreaslj  made  subject,  provided  that  their  risks  should  be  distributed  into 
four  classes,  one  of  which  included  "  carpenters'  shops ; "  that  the  application  should 
be  part  of  the  policy,  and  **  a  warranty  on  the  part  of  the  assured ; "  and  that  mm 
omission  in  the  application  to  **  make  a  true  representation  of  the  property,  so  fa 
as  concerns  the  risk  and  value  thereof,"  should  avoid  the  policy.  An  applicatkn 
for  insurance  on  a  building  in  a  less  hazardous  class  contained  a  covenant  that  ft 
was  "  a  correct  description  of  the  property,  so  £Bur  as  regards  the  condition,  situa- 
tion, value,  and  risk  of  the  same ;  and  that  neither  the  building  described  nor  any 
other  within  one  hundred  and  fifty  feet  is  used  for  more  haxardous  purposes  diaa 
is  herein  stated ; "  and  this  interrogatory :  **  What  is  the  distance  and  directioB 
from  each  other  and  from  other  buildings  within  one  hundred  and  fifty  feet,  and 
for  what  purposes  are  said  buildings  occupied  1 "  Held,  that  an  omission  to  dis- 
close a  structure  of  rough  timber  forty-five  feet  long  by  twelve  to  eighteen  feet 
high,  within  fifty  feet  of  the  property  insured,  made  for  the  use  of  the  carpeoten 
employed  to  erect  the  building  insured,  did  not  avoid  the  policy,  unless  fbond  by 
the  jury  to  be  a  carpenter's  shop,  or  unless,  from  the  materials  usually  deposited 
therein,  and  the  use  to  which  it  was  devoted,  its  disclosure  would  have  increased 
the  premium  of  insurance.  RichmondviUe  Union  Seminary  v.  Hami&on  Insumee 
Co.  455. 

8.  Breach  of  Warranty,  —  Construction  of  the  terms  of  a  policy,  whereby  a  fidse 
description  or  the  omitting  to  make  known  any  fact  or  feature  in  the  risk  which 
increases  the  ri^k  was  to  render  the  policy  void.  The  omission  to  mention  a  bleach- 
house  separated  horn  the  building  insured  by  a  wooden  shed-roofed  building  hdd 
fataL   Day  v.  Conway  Insurance  Company,  649. 


1.  Where  property  covered  by  several  policies  of  insurance  is  destroyed,  the  proportion 
of  its  value  to  be  paid  by  one  underwriter  is  that  which  the  amount  of  his  poBey 
bears  to  the  amount  of  all  the  insurance  thereon ;  although  some  of  the  policks 
cover  other  property  in  addition  to  this.    Blake  v.  Exchange  Insurance  Co,  307. 

2.  Under  a  policy  of  insurance  for  82,000  on  property  insured  elsewhere  for  tS,000, 
which  provides  that "  when  property  is  insured  by  this  company  solely,  three  fourdM 
only  of  the  value  will  be  taken,  and  in  case  of  loss  this  company  will  be  liable  to 
pay  three  fourths  only  of  the  value  at  the  tune  of  the  loss,"  and  that,  "  in  case  of 
loss  or  damage  of  property  upon  which  double  insurance  subsists,  the  company 
shall  be  liable  to  pay  only  such  proportion  thereof  as  the  sum  insured  by  thui  com- 
pany bears  to  the  whole  amount  insured  thereon,  such  amount  not  to  exceed  three 
fourths  of  the  actual  value  of  the  property  at  the  time  of  the  loss,"  the  under- 
writers are  not  liable  for  more  than  two  fifths  of  three  fourths  of  the  value  of  die 
property.   Haley  v.  Dorchester  Insurance  Co,  348. 

3.  Construction.  —  A  policy  of  insurance  contained  the  following  condition  :  **  Where 
property  insured  in  this  company  is  damaged  by  removal  from  a  building  in  whidi 
it  is  exposed  to  fire,  said  damage  shall  be  borne  by  the  insured  and  insurers  in  sodi 
proportion  as  the  whole  sum  insured  bears  to  the  whole  value  of  the  property  in- 
sured, of  which  proof  in  due  form  shall  be  made  by  the  claimant."  A  portion  of 
the  property  insured  was  wholly  destroyed  by  fire,  and  another  portion  damaged  by 
removal.  Action  to  recover  all  the  damage  sustained.  The  court  instructed  tlie 
jury  "  that  the  sum  insured  being  $2,500,  and  the  value  of  the  goods  being  eiti- 
mated  in  the  policy  at  $5,000,  the  damage  occasioned  by  the  removal  of  the  goodi 
(if  any)  must  be  borne  in  the  following  proportions,  under  the  condition  abore 
quoted.  '  The  plaintiff  most  bear  one  third  of  the  loss,  and  the  defendant  two 
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thirds.' "  Held  to  be  error.  The  condition  means  that  the  damage  occasioned  by 
the  ren^oval  of  the  property  shall  be  borne  bj  the  parties  according  to  their  respec- 
tive interests  or  risks,  the  share  of  either  bearing  the  same  proportion  to  the  whole 
damage  that  his  interest  in  the  property  or  risk  bears  to  the  whole  value.  Peoria 
Insurance  Co.  v.  WiUon,  497. 

ADMINISTBATOR  AND  EXECUTOR. 
See  p.  59 

AGENT; 

See  Bill  of  Review,  or  p.  7 ;  Guitpowdeii,  or  p.  737 ;  also  pp.  12,  43,  150,  180, 
204,  239,  242,  295,  316,  416,  553,  600,  628,  732,  766,  776,  789. 

1.  Premi$es  examined  by.  ^Whtu  premises  insured  against  loss  by  fire  have  been 
thoroughly  examined  by  the  agent  of  the  insurers,  it  is  conclusive  upon  the  in- 
anrers  as  to  whatsoever  is  apparent.   Michael  v.  Muttutl  Insurance  Co.  29. 

2.  Powers  of.  —  A  general  agent  of  an  insurance  company,  who  had  authority  to 
issue  policies  executed  by  the  company,  held  to  have  power  to  add  to  a  policy  be- 
fore the  contract  b  completed  a  memorandum  that  the  building  insured  is  in  the 
course  of  construction.    Gloucester  Manuf.  Co.  v.  Howard  Insurance  Co.  32. 

3.  An  insurance  agent  is  not  necessarilif  the  agent  of  the  applicant  in  making  out  the  ap- 
plication, though  instructed  by  the  company  to  consider  himself  as  suph  in  so 
doing.    Bebee  v.  Hartford  Insurance  Co.  55. 

4.  The  fact  that  buildings  have  been  on  fire  a  number  of  times  shortly  before  the 
policy  on  them  was  issued  should  be  communicated  to  the  insurers.  But  it  is  sufil- 
cient  that  the  fact  was  made  known  to  the  company's  agent,  though  the  assured 
may  not  have  gone  into  details  in  speaking  of  the  fires,  lb. 

5.  On  a  motion  for  a  new  trial  on  the  ground  that  the  verdict  is  against  evidence,  it 
is  not  material  that  the  precise  number  of  such  fires  was  not  stated,  especially  if 
this  was  owing  to  the  agent's  lack  of  interest  in^the  matter  and  his  neglect  to  make 
inquiry.  lb. 

6.  Powers  of.  —  An  agent  of  one  company  reinsured  a  risk  in  another  company,  of 
which  he  was  a  director  and  secretary.  Held,  that  the  second  contract  was  void- 
able.  New  York  Insurance  Co.  v.  National  Insurance  Co.  85. 

7.  The  company's  agent  having  been  **  duly  authorized  to  take  applications  for  insur- 
ance," has  no  authority  under  this  g^ant  to  approve  of  subsequent  insurances. 
Wilson  V.  The  Genesee  Insurance  Co.  111. 

8.  An  agent  for  an  insurance  company,  empowered  merely  to  receive  written  appli- 
cations for  insurance,  to  transmit  them  to  the  company,  and,  if  they  decide  to  take 
the  risk,  to  receive  the  policy  executed  by  them,  and  to  issue  it  to  the  applicant, 
upon  receipt  from  him  of  the  premium,  is  not  the  agent  of  the  company  for  the 
making  of  applications ;  and  if  employed  by  the  applicant,  or  permitted  to  act  for 
him  in  drawing  up  the  application,  is  his  agent,  for  whose  mistakes  of  fact  com- 
mitted in  the  statements  or  answers  to  interrogatories  in  the  applications.  As  is  re- 
sponsible.   Wilson  V.  Conway  Insurance  Co.  113. 

9.  If,  however,  the  agent,  being  empowered  to  receive  and  transmit  written  applica- 
tions for  insurance  to  the  company,  be  requested  by  the  applicant  to  copy  the  an- 
swers which  he  shedl  make  in  another  application  for  insurance  upon  the  same 
property  taken  away  by  him  to  fill  up,  instead  of  waiting  until  he  receive  from  the 
applicant  such  answers  to  copy,  send  to  his  company  an  old  application  for  insur- 
ance upon  the  same  property  corrected  to  suit  the  change  of  circumstances  by  him- 
self, thus  sending  an  application  which  he  was  not  authorized  by  the  applicant  to 
send,  the  company  is  estopped  from  setting  up  the  mistakes  of  fact  in  the  appli- 
cation so  missent  by  their  agent  in  defence  to  a  suit  on  the  policy  for  loss  under  it. 
lb. 
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10.  The  oompaaj  cumot  be  afieeted  with  notke  by  verbal  eomimiuoalioiis  nuide  hf 
the  applicant  to  an  agent  anthoriied  only  aa  above ;  and  m  a  aoit  npon  the  poli^ 
for  a  loss,  evidence  of  verbal  communications  of  facts  made  to  the  agent  varying 
from  the  statments  in  the  written  application  is  inadmissible  to  avoid  the  eiieot  of 
misstatements  or  mistakes  in  the  written  i4>plication.  lb. 

11.  It  is  within  the  scope  of  the  company's  agent's  powers  to  expUin  the  questioas 
of  the  application,  and  to  decide  for  himself  and  the  bond  JitU  applicant  what  is  a 
satisfactory  answer,  and  how  the  answer  should  be  applied  to  the  subject.  Mtd- 
Uahie  Irm  Works  v.  Pkcmix  Insurance  Co.  161. 

12.  The  agent  having  incorrectly/and  by  mistake,  answered  one  of  the  questions  on 
his  own  supposed  knowledge,  and  the  applicant  not  knowing  the  fact :  held,  that 
the  contract  was  not  afiected  thereby,  especially  as  the  court  regarded  the  state- 
ment «s  unimportant,  lb, 

18.  Ah  under  agent  of  an  insurance  company  haa  no  authority  to  issoe  a  policy  to  or 
to  make  an  agreemMit  to  insure  himself.  Kor  has  a  general  agent,  to  whom  sodi 
under  agent  sends  an  application,  any  power  to  issue  a  policy  on  property  after 
loss,  though  the  application  was  made  before,  especially  if  the  general  agent 
knew  of  the  loss  at  the  time.   Beutl^  v.  Columbia  Inntramee  Co.  264. 

14.  The  knowledge  of  an  agent  for  insurance  of  the  eaustence  of  a  material  fiict  not 
stated  by  the  applicant,  held  to  be  the  knowledge  of  the  inanranoe  company  in  a 
case  where  there  waa  no  fraudulent  concealment  of  the  fact.  CamjMt  v.  Merdumt^ 
Jnmarance  Co,  2^. 

15.  Where  it  is  shown  that  the  company  prepared  the  policy  of  insurance  after  a 
careful  examination  of  the  insured  premises  by  their  own  surveyor,  and  witha  ftdl 
knowledge  of  the  nature  of  the  risk,  held,  that  any  misdescription  of  the  policy 
was  the  fault  of  the  company,  and  the  insured  should  sot  ba  called  upon  to  bear 
the  consequences.   Benedict  v.  Ocean  Insurance  Co.  462. 

16.  Aulhoritg  of  president,  ~^Th»  president  ol  a  mutual  insurance  company  whose 
by-laws  provide  that  no  policy  shall  be  delivered  until  after  payment  of  the  pre- 
mium, and  whose  directors  have  .voted  that  if  premiums  a*e  not  paid  within  nxty 
days  from  the  dates  of  the  policies,  the  policies  shall  be  considered  as  cancelled, 
has  no  authority  to  waive  these  provisions ;  and  such  insurance  company  is  not 
bound  by  assurances  given  by  him  to  a.  mortgagee  that  a  policy  haa  been  procured 
by  the  owner  of  the  mortgaged  property,  and  made  payable  to  the  mortgagee  in 
case  of  loss,  when  in  fact  such  policy  haa  not  been  delivered  in  consequence  of  a 
failure  to  pay  the  preminnL   Baxter  v.  Chelsea  Insurance  Co.  525. 

17.  Knowledge  of.  —  The  company  are  not  bound  by  knowledge  of  one  of  its  oiBeecs 
acquired  in  his  individual  ci^iaclty  merely.   Keenan  v.  Dubuque  Insuranos  Co.  619. 

18.  Power  ^If  a  policy  of  insurance  has  ceased  to  have  any  effect,  by  reason  of 
the  insured  having  kept  prohibited  artidet  in  the  house,  a  promise  by  the  insurer's 
agent,  having  authority  to  adjust  and  pay  losses,  with  knowledge  that  the  pro- 
hibited articles  were  kept  in  the  house  at  the  time  of  the  fire,  will  not  bind  his 
principal.   Phoenix  Insurance  Co,  v.  Lawrence,  628. 

19.  A  permit  to  run  a  fact<H7  nights  granted  by  the  oompanjr's  agent,  and  a  waiver 
of  previous  acts  of  the  kind  held  binding  on  the  company.  North  Berwidc  Co.  v. 
New  England  Insurance  Co,  790. 


ALIENATION. 
See  pp.  23,  330,  408,  409,  415,  447,  484,  565,  647,  653,  723,  793. 
1.  A$ient*    Evidence.  ^  A  policy  of  insurance,  made  to  the  owner  of  a  miU, "  upon  his 
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interat,  being  one  half  "  thereof,  provided  thut  if  the  property  shoald  be  sold  or 
conveyed,  in  whole  or  in  part,  the  policy  should  become  void,  but  that  the  policy 
might  continue  for  the  benellt  of  such  purchaser,  if  the  company  g^ve  their  assent 
thereto,  to  be  evidenced  by  a  certificate  of  the  fact,  or  by  indorsement  on  this 
policy."  The  assured  afterwards  obtained  another  policy  from  the  same  company 
on  **  his  interest,  being  three  tenths  "  of  the  same  mill ;  and  then  sold  the  whole 
property,  and  assigned  the  second  policy  to  the  purchaser  by  an  indorsement  there- 
on, which  recited  that  he  had  "  Bold  the  within  insured  property "  to  him,  and 
was  assented  to  in  writing  by  the  company.  Held,  that  this  assent  was  not  a  suffi- 
cient certificate  oi  the  fact  of  sale,  to  continue  the  first  policy  in  force ;  and  that 
oral  evidence  that  the  sale  of  the  whole  property  was  disclosed  to  the  company 
before  their  assent  to  the  indorsement  upon  the  second  policy,  was  inadmissible 
to  support  an  action  on  the  first  policy.  Lurmg  r.  Manu/aehom'  Insurance  Co, 
172. 

2.  A  sale  ofpropertjf  insured  does  not  avoid  the  polwrf,  but  only  suspends  it ;  and  a 
subsequent  assent  to  an  assignment  thereof  to  the  purchaser  revives  it.  Hooptt  v. 
Hudson  River  Insurance  Co,  266. 

a.  Alienation  between  /xnttwrs.  —  Three  partners  insured  the  proper^  in  question; 
and  one  of  them  sold  his  interest  in  the  firm  to  the  other  two  without  the  consent 
of  the  underwriter.  The  policy  prohibiting  (without  consent)  **  any  transfw  or 
change  of  title  in  the  property  insured."  Held,  that  an  action  in  the  n«ne  of 
the  three  partners  could  not  be  maintained.   Dix  y.  Mercantile  Insurance  Co.  380. 

4.  Assignment  in  insolvency,  —  An  assignment  under  proceedings  in  insolvency,  com- 
menced by  the  debtor,  is  an  alienation  of  his  property,  within  the  meaning  of  a 
stipulation  in  a  mutual  insurance  policy,  that  "  when  any  property  insured  by 
this  company  shall  be  taken  possession  of  by  a  mortgagee,  or  in  any  way  be  alien- 
ated, the  policy  shall  be  void ;  "  and  defeats  the  right  of  a  mortgagee  to  recover 
a  portion  stipulated  by  the  policy  to  be  paid  to  him  in  case  of  loss.  Young  v. 
Etigle  Insurance  Co.  417. 

5.  A  total  alienation  ol  property  insured  operates  to  avoid  the  policy  of  insurance,  from 
the  time  of  such  alienation.  Mount  Vernon  Manufacturing  Co,  v.  Summit  Insurance 
Co,  432, 

6.  Sale  set  aside,  —  Where  personal  property  insured  ag^ainst  loss  by  fire  in  a  mutual 
fire  insurance  company  is  sold  by  a  master  in  chancery,  in  pursuance  of  a  decree 
upon  a  mortgage  given  by  the  assured,  and  the  proceeds  of  such  sale  are,  by  order 
of  the  coui-t,  applied  to  the  satisfaction,  pro  tanto,  of  such  decree,  and  the  property 
insured  is  afterwards  burned,  the  assured  cannot  recover  for  the  loss,  although 
anbsequently  to  such  loss  and  before  the  commencement  of  the  action  on  the 
policy,  the  sale  was,  by  consent  of  all  parties  thereto,  set  aside  by  order  of  the 
court  under  whose  decree  the  sale  was  made.  lb, 

7.  Mortgage.  —  A  mortgage  is  a  material  alteration  in  the  ownership  of  property 
insured ;  and,  under  a  by-law  of  an  insurance  company  which  provides  that  "  all 
alienations  and  alteratiims  in  the  ownership,  situation,  or  state  of  the  property 
insured  by  this  company,  in  any  material  particular,  shall  make  void  any  policy 
covering  such  property,  unless  consented  to  or  approved  by  the  directors  in  writ- 
ing within  thirty  days,"  will  avoid  a  policy  issued  **  under  the  conditions  and  limi- 
tations expressed  in  the  by-laws,"  unless  so  consented  to  or  approved.  Edmonds 
V.  Mutual  Insurance  Co.  540. 

8.  Mortgage.  —  A  policy  of  insurance,  one  of  the  conditions  of  which  is  that  ''in  case 
of  any  sale,  transfer,  or  change  of  title  in  the  property  insured,  such  insurance 
shall  be  void  and  cease,"  is  avoided  by  a  conveyance  which  is  absolute  in  form, 
though  given  as  security  for  a  debt  merely.    Western  Insurance  Co.  v.  Richer,  604. 

9.  And  where  the  insurance  is  upon  a  single  building,  and  the  conveyance  is  <rf  an 
nn^vided  interest  only,  the  conveyance  avoids  the  whole  policy,  notwithstanding 
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the  interest  of  the  insured  remaining  onoonyeyed  is  shown  to  exceed  in  TahM  the 
soro  insured.  76. 

10.  In  the  absence  of  anjf  prohibition  of  a  transfer  of  interest,  the  death  of  the  insored 
and  a  renewal  of  the  policj  hj  the  executors,  and  a  conveyance  of  the  property 
taking  back  a  mortgage  for  the  purchase  money,  does  not  ayoid  the  policy.  Pkdpi 
T.  Gehhard  Insurance  Co.  624. 

11.  The  constructive  possession  of  the  sheriff  by  virtue  of  the  levy  of  an  execution  upon 
goods  which  have  been  insured,  where  the  insured  retains  the  actual  possrwioii, 
does  not  vitiate  the  policy.  Otherwise  where  a  conveyance  is  made  which  cenm- 
nates  the  interest  of  the  insured  in  the  goods.  Phamix  InsHmnoe  Co,  v.  Lamwet^ 
628. 

12.  Assignment  in  tnut. —  Although  a  policy  of  insurance  contains  a  clause  prohfist- 
ing  <'any  transfer  of  the  interest  of  the  insured  by  sale  or  otherwise,"  without  the 
consent  of  the  insurer,  yet  a  deed  made  by  the  insured,  conveying  the  goods  to 
assignees  in  trust  to  pay  creditors,  will  not  render  the  policy  void,  the  insured  re- 
taining the  actual  possession  of  the  goods.  Ih, 

18.  Mortgage.  —  OuQ  of  the  conditions  of  the  policy  in  suit  provided  that "  in  case  of 
any  sale,  alienation,  transfer,  or  change  of  title,"  the  contract  should  be  void.  Heli, 
that  a  mortgage  was  not  within  the  restriction.  Van  Deusen  v.  Charter  Oak  h- 
turance  Co.  694. 

14.  Equity  of  redemption,  —  The  sale  of  an  equity  of  redemption  is,  upon  the  expira- 
tion of  the  time  for  redemption  thereunder,  an  alienation.  Campbell  v.  HamHtm 
Insurance  Co,  723. 

15.  Partition. — Partition  between  co-tenants,  hdd  an  alienation  or  change  of  tide. 
Barnes  v.  Union  Insurance  Co.  728. 

ALTERATIONS. 
See  Construction  or  Contraot,  or  p.  300;  also  pp.  77, 315,  480,  655. 

1.  Landlord  and  tenant.  —  Where  P.,  having  effected  insurance  upon  hb  dweOizig- 
house,  rented  it  to  A.,  who  built  an  addition  to  it,  in  which  addition  a  fire  origi- 
nated which  destroyed  the  whole  building,  and  P.  thereupon  brought  his  suit 
against  the  underwriters,  who  resisted  on  the  ground  that  there  had  been  a  mate- 
rial alteration  by  the  "  act  of  the  proprietors,"  within  the  intent  of  a  certain  sectioa 
of  their  charter.  Held,  that  that  only  is  an  act  of  the  proprietor  in  the  sense  of 
the  charter  which  the  owner  himself  does,  or  authorises  to  be  done,  or  adopts  as 
his  before  a  loss  accrues.  Held,  also,  that  it  was  properly  left  to  the  jury  to  deter- 
mine, looking  to  all  the  circumstances,  how  far  the  owner  had  in  fiict  authorised 
the  alterations  by  the  tenant   Padelford  v.  Providence  Insurance  Co.  7. 

2.  Semble,  that  from  the  proximity  of  the  owner's  residence  to  the  premises  rented, 
the  nature  of  the  repairs  and  adterations  made,  and  like  circumstances,  a  jury  is 
warranted  in  inferring  his  knowledge  of  and  assent  to  the  alterations.  lb, 

8.  Steam-engine,  —  The  plaintiffs  had  effected  with  the  Norwich  Union  Fir©  Insur- 
ance Society  a  policy  of  insurance,  which  contained  (amongst  others)  the  fdlowing 
condition :  "  Every  policy  issued  by  this  society  will  be  void,  unless  the  nature  and 
material  structure  of  the  buildings  and  property  insured,  and  of  all  buildings  which 
contain  any  part  of  the  property  insured,  be  faUy  and  accurately  described  in  such 
policy,  and  unless  the  trades  carried  on  in  all  such  buildings  be  correctly  shown ; 
and  unless  it  is  stated  in  such  policy  whether  any  hazardous  goods  are  deposited 
in  any  such  buildings ;  and  whether  there  be  any  stove  or  apparatus  for  iffodneinj^ 
heat  (other  than  common  fireplaces  in  private  houses),  used  or  employed  in  sach 
buildings,  or  in  any  building,  yard,  or  other  place  adjoining  or  near  to  the  property 
insured,  and  belonging  to  or  occupied  by  the  party  insured ;  and  if  there  be  soy 
building  of  a  hazardous  nature  or  structare,  or  in  which  haxardous  trades  are 
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carried  on,  or  hazardouB  goods  deposited,  bdonging  to  or  oocapied  hy  the  party  in- 
•nred,  adjoining  or  near  to  the  property  insured,  the  same  most  also  be  specified 
in  the  policy,  or  it  will  be  void"  The  plaintiffs,  who  were  carriers,  in  1843, 
erected  on  the  premises  insured  a  steam-engme,  which  they  used  for  hoisting 
goods.  This  steam-engine  was  specified  in  the  p<dicy.  The  plaintifis,  in  1844,  ap- 
plied the  steam-engine  to  grinding  provender  for  their  horses.  They  attached  to 
it  a  horizontal  shaft,  which  was  carried  through  the  floor  to  an  upper  room,  where 
they  erected  winnowing  and  grinding  machines.  The  policy  was  renewed  in  1857. 
The  society  had  no  knowledge  of  the  erection  of  the  additional  machinery  or  that 
the  steam-engine  was  used  for  grinding.  The  premises  having  been  destroyed  by 
fire :  Held,  that  the  alteration  did  not  avoid  the  policy,  the  jury  having  found  that 
there  was  no  increase  of  risk.  BaxendaU  t.  Harvey,  365. 
4.  Consent.  — •  If  a  policy  of  insurance,  issued  by  a  mutual  fire  insurance  company, 
contains  a  stipulation,  that  "  If,  subsequent  to  the  making  of  the  application,  any 
new  fiict  shall  exist,  either  by  a  change  of  any  fact  disclosed  in  the  application,  the 
erection  or  alteration  of  any  building,'*  &c.,  ''by  the  assured  or  others,  or  any 
change  be  made  not  named  in  the  application  and  specifically  permitted  by  the 
policy,  the  policy  thereon  shall  be  void,  unless  written  notice  be  given  to  the  direc- 
tors, their  written  consent  signed  by  the  secretary  obtained,  and  an  additional  pre- 
mium or  deposit  paid,"  the  policy  will  be  avoided  by  the  erection  or  alteration  of  a 
building  upon  the  premises  without  obtaining  a  written  consent  signed  by  the  sec- 
retary, or  paying  any  additional  premium  or  deposit.  Emn$  v.  Trimountain  Intwr* 
cmce  Co.  764. 


Loss  before  policy  made,  —  The  parties  agreed  upon  an  insurance  on  the  20th  of 
March,  on  the  night  of  which  the  property  in  question  was  destroyed  by  fire.  A 
policy  was  executed  and  delivered  the  next  day ;  both  parties  being  ignorant  of  the 
loss.  Held  binding.  And  this  notwithstanding  the  usual  provisipns  of  the  charter 
that  all  policies  should  be  signed  by  the  president,  &c.  Davenport  v.  Peoria  Insur- 
ance Co.  776. 


A  policy  of  insurance  expressed  to  be  issued  on  property  described  in  a  certain  appli- 
cation, **  which  is  hereby  declared  to  be  a  part  of  this  policy  and  a  warranty  on  the 
part  of  the  "  assured,  and  to  be  "  made  and  accepted  in  reference  to  the  written 
and  printed  application  whereon  it  is  issued,"  is  not  void,  if  there  was  no  written 
application  ever  made ;  nor  if  issued  upon  a  defective  application,  if  that  application 
was  correct  so  far  as  it  went.   Blake  v.  Exchange  Insurance  Co.  307. 


1.  Evidence  of  a  submission  by  the  assured  and  an  agent  of  the  insurers  of  the  amount 
of  a  loss  by  fire  to  arbitration  is  not  sufficient  evidence  of  a  waiver  of  a  condition  in 
a  policy  of  insurance  requiring  a  particular  account  of  the  loss,  to  charge  the  in- 
surers in  foreign  attachment  as  trustees  of  the  assured,  if  they  state  in  their  answers 
that  they  have  never  waived  the  conditions  of  the  policy.  PeUengiU  v.  Hanks,  227. 

S.  Notice  of  loss.  —  Declaration  against  defendant,  secretary  oi  an  insurance  company, 
on  a  policy  of  insurance  against  fire,  efiected  by  plaintiff  with  the  company.  The 


AMOUNT  OF  RECOVERY. 


See  Davaobs. 


ANTEDATED  POLICY. 


APPLICATION. 
See  p.  150. 


ARBITRATION. 
See  pp.  299, 546. 
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declaration  set  oat  in  the  policy,  which  was  declared  to  he  granled  sntjed  to  eer- 
tain  cooditioDs  indorsed  titereon;  the  fifteenth  oon^tion  bdog  as  follows:  "AH 
persons  insured  by  this  company,  sustaining  any  loss  or  damage  by  fire,  shafl  forth- 
with give  notice  thereof  to  the  directors  or  secretary  of  this  company,  at  their  office 
in  M. ;  and,  within  fifteen  days  after  snch  fire,  deliver  in  as  particidar  an  aoeomt 
of  their  loss  or  damage  as  the  nature  of  the  case  will  admit  of."  "  In  case  aj 
diflerence  or  dispute  shall  arise  between  the  insured  and  the  company,  toodifa^ 
any  loss  or  damage,  or  otherwise  in  respect  of  any  insurance,  such  diffiBreoce  shafl 
be  submitted  to  the  judgment  and  determination  of  two  indifferent  persons  m  arbi- 
trators, of  whom  one  shall  be  chosen  by  this  company,  and  the  other  by  the  m- 
sured ;  and  such  two  arbitrators  shall,  previously  to  entering  upon  the  refoienee, 
agree  upon  and  nominate  a  third  person  to  be  an  arbitimtor  with  them ;  and  the 
award  in  writing  of  any  two  of  the  three  arbitrators  so  chosen  shall  be  ooudBsire 
and  binding  on  all  parties ;  and  if  any  fnnd  or  false  swearing  shall  appear  on  the 
part  of  the  insured,  and  the  same  shall  be  certified  in  writing  by  any  two  of  the 
said  arbitrators,  the  party  insured  shall  forfeit  all  daim  under  the  policy."  Hie 
declaration  then  arerred  a  loss  by  fire,  during  thef  continuance  of  the  policy,  t^  the 
fhll  amount  insured ;  thst  plaintiff  had  done  all  things,  and  all  things  had  happened, 
and  all  times  had  elapsed,  to  entitle  him  to  have  such  loss  make  good  by  the  oob- 
pany ;  of  which  the  company  had  notice,  but  did  not  make  good  the  loea.  Plea  S. 
That  plaintiff  did  not  forthwith  give  notice  of,  or  within  fifteen  days  after  the  fire 
deliver  an  account  of  his  supposed  loss  or  damage  by  fire,  as  required  by  the  poKcy 
and  condition  in  that  behalf.  Plea  6.  That  this  action  is  brought  for  and  in  re- 
spect of  a  difference  and  dispute  between  the  insured  and  the  company,  tonduBg 
the  said  loss  and  damage,  within  the  meaning  of  the  fifteenth  of  the  conditions  in- 
dorsed on  the  policy ;  and  that  the  company  have  never  declined,  but  have  ahrajs 
been  ready  to  refer  such  difference  and  dispate  to  the  judgment  and  determina^on 
of  two  indifferent  persons  ^  arbitrators,  in  manner  provided  for  by  the  said  condi- 
tion, of  which  plaintiff  had  notice  before  suit ;  and  the  said  dispute  or  differenet, 
and  the  amount  of  plaintiffs  supposed  loss  or  damage,  have  never  been  determined, 
as  by  the  same  condition  is  provided.  Held,  on  demurrer  to  these  pleas,  that  the 
second  plea  was  good,  but  the  sixth  plea  bad.   Roper  v.  Lendon,  375. 

ARSON.  ^ 
See  p.  150. 
Nwn-dtsdoewre  of  atUmpU  at.   See  p.  223. 

ASHBS. 

Disposition  of. — An  application  by  a  town  for  insurance  on  a  school-house  stated,  m 
answer  to  an  interrogatory,  that  the  ashes  were  taken  up  in  metallic  reseda  wUeh 
were  not  allowed  to  stand  on  wood  with  ashes  in  them,  and  that  the  ashes,  if  de- 
posited in  or  near  the  building,  were  in  brick  or  stone  vaults  ;  and  concluded  wi^ 
a  memorandum  that  "  if  ashes  are  allowed  to  remain  in  wood,  the  insurers  wfll  not 
assume  the  risk ; "  and  was  made  part  of  the  contract  of  insurance.  There  were 
no  vaults  of  brick  or  stone,  and  the  ashes  were  generally  deposited  on  the  ground, 
at  a  distance  from  the  building ;  but  the  boy  employed  by  the  school  committee  to 
take  charge  of  the  building,  for  two  or  three  weeks  before  the  fire,  without  orders, 
placed  the  ashes  in  a  wooden  barrel  in  a  shed  adjoining  the  school-house.  HtU, 
that  the  insurers  were  discharged.    Worcester  v.  Wortester  Insurance  Co.  220. 

ASSESSMENTS. 
See  pp.  150,  656,  732.  ' 
1.  Faihare  to  pay.  -—According  to  the  by-laws  of  a  mutual  five  inauranoa  oompaay,  if 
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the  insured  neglected,  for  ten  days  after  demand  to  pay  an  aaseasment,  the  risk  on 
his  policy  was  suspended  till  the  assessment  was  paid.  The  kisnred,  fourteen 
months  after  the  risk  on  his  policy  had  been  thus  suspended,  sold  his  property  and 
assigned  his  policy  to  the  purchaser ;  and  the  company,  without  giving  notice  to  the 
assignee  that  the  risk  was  suspended,  or  the  assessment  unpaid,  assented  to  the 
assignment.  Ueldf  that  the  company  must  be  considered  to  have  waived  their  right 
to  insist  on  the  objection.   Hcde  v.  Union  Insurance  Co.  37. 

2.  The  condition  in  an  insurance  policy  issued  to  C.  &  Co.,  was  as  follows:  "Any 
member  of  this  company  who  shall  have  been  assessed  for  the  payment  of  any  loss 
or  damage  by  fire  neglecting  or  refusing  to  pay  such  assessment  for  thirty  days 
after  he  or  she  shall  have  had  notice  of  the  same,  shall  forfeit  his  or  her  policy,  pro- 
vided the  premium  note  or  notes  deposited  with  the  company,  after  pajring  any 
losses  or  expenses  which  may  have  accrued  thereon,  shall  be  given  up  to  him  or 
her  on  demand  the  policy  was  assigned  January  13,  1855,  the  transfer  approved 
by  the  company  March  5,  1855,  and  the  premium  note  of  C.  &  Co.  given  up,  and 
a  new  note  taken  from  the  assignees.  An  assessment  had  been  made  on  the  note  of 
C.  &  Co.,  October  3,  1854,  notice  of  which  assessment  was  given  to  them  and  the 
plaintiffs.  May  17,  1855;  the  assessment  was  not  paid;  in  an  action  on  the  policy 
brought  by  the  asngnees  to  recover  for  a  loss  by  fire,  heldf  that  the  validity  of  the 
policy  was  not  afiected  by  non-payment  of  the  assessment  against  C.  &  Co. ;  they 
not  being  members  of  the  company  when  notice  of  the  assessment  was  given  to 
them.    Brannin  v.  Mercer  Insurance  Co.  425. 

8.  A  policy  of  insurance  issued  by  a  mutual  insurance  company,  under  the  conditions 
and  limitations  expressed  in  the  by-laws  thereto  annexed,  one  of  which  provides 
that  the  policy  shall  become  void  "  if  the  assured  shall  neglect,  for  the  term  of 
thirty  days,  to  pay  his  premium  note,  or  any  assessment  thereon,  when  requested  to 
do  so,  by  mail  or  otherwise,**  is  rendered  void  by  the  neglect  (^f  the  assured  to  pay 
the  amount  of  an  assessment  upon  his  premium  note,  for  thirty  days  after  a  written 
request  for  payment,  prepaid,  duly  directed  and  deposited  by  the  company  in  the 
post-office,  in  .due  course  of  mail,  would  reach  the  place  of  his  residence,  as  set  forth 
in  the  policy,  whether  he  received  such  request  or  not.  Lolhrop  v.  Greenfield  Insur- 
once  Co.  542. 

4.  Forfeiture.  —  Waiver,  —  If,  with  fhll  knowledge  of  a  forfeiture,  an  insurance  com- 
pany collect  assessments  on  the  premium  note  of  the  assured,  they  thereby  waive 
the  forfeiture.   Keencm  v.  Missotui  Insurance  Co,  547. 

5.  Iforf^o^e.  —  Where  one  article  of  the  by-laws  of  a  mutual  fire  insurance  company 
provided,  **  If  any  assessment  required  by  the  directors  is  not  paid  within  thirty 
days  after  notice,  the  delinquent's  policy  shall .  cease  and  determine,"  &c.,  and 
another  by-law  provided,  amongst  other  things,  **  Any  policy  of  insurance  payable 
to  the  mortgagee  in  case  of  loss  shall  continue  so  payable  notwithstanding  any 

.  alienation  of  the  projtorty  of  the  mortgagor,  made  subsequently  to  such  insurance. 
And  such  mortgaj^  shall  pay  any  and  all  assessments  on  the  property,  provided 
the  original  assured  shall  not  pay  the  same  on  demand,"  it  was  held,  that  the  for- 
feiture provided  by  the  former  section  did  not  apply  to  the  case  of  a  mortgagee  to 
whom  by  the  policy  the  loss  was  made  payable ;  and  that  he  might,  in  case  of 
loss,  recover  thereon,  although  the  policy  had  ceased,  by  neglect  to  pay  an  assess- 
ment within  the  thirty  days,  as  to  the  mortgagor,  whose  interest  was  insured. 
Francis  v.  Btitler  Insurance  Co,  596. 

6.  Waiver.  —  Assessment  and  collection  of  a  sum  upon  a  premium  note,  after 
knowledge  of  a  violation  of  the  contract,  is  a  waiver  thereof.  Keenan  v.  Dubugue  In- 
maranee  Co,  619. 
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ASSIGNMENT. 

See  Alibkatiov,  or  p.  417 ;  Fraud  and  Misreprbbbntatioit,  or  p.  167 ;  also  pp> 
23,  24, 37,  95,  187,  252,  269,  285,  333,  379,  408;  409,  416,  484,  510,  555,  565,  639, 
656,  698,  723,  737,  793. 

1.  It  seenu  that  an  assignment  of  a  policy  issued  by  a  mataal  fire  insnnuice  annpaaj, 
made  with  the  assent  of  the  company,  to  a  mortgagee  of  the  property  insured,  does 
not  make  the  assignee,  until  he  has  given  a  new  deposit  note,  ''the  insured," 
within  the  meaning  of  a  by-law  of  the  company,  suspending  the  risk  on  the  polkj 
in  case  of  neglect  of  the  insured  to  pay  an  assessment  when  duly  demanded. 
Bowditch  Insurance  Co.  v.  Winshw,  1. 

2.  Assignee.  —  One  to  whom  has  been  assigned,  with  the  consent  of  the  insurers,  aD 
the  interest  of  him  to  whom  a  policy  is  payable  in  case  of  loss,  is  not  the  assignee 
of  the  policy,  and  is  afiected  by  any  subsequent  acts  of  the  assured.  Hale  v.  Me- 
chanics' Insurance  Co.  59.  See  also  Grosvewtr  v.  Atlantic  Insurance  Co.  254 ;  Pufioi 
V.  Resolute  Insurance  Co.  698. 

3.  A  mortgagee  of  real  estate,  to  whom  a  policy  of  insurance  thereon  is  made  payable 
in  case  of  loss,  is  not  the  assignee  of  the  policy,  and  is  affected  by  subeequent  acta 
of  the  assured.   Loring  t.  Manufacturers*  Insurance  Co,  173. 

4.  Pr<^ibition  of.  —  A  fire  policy  containing  a  provision  against  asrigning  the  same 
before  or  after  loss,  without  assent,  is  avoided  by  an  assignment  after  loss  by  one 
of  several  insured  parties  for  the  benefit  of  creditors.  Such  a  prohibition  is  valid. 
Dejf  V.  Poughkeepsie  Insurance  Co.  181. 

5.  Notice  of.  —  An  assignment  of  a  policy,  being  of  no  avail  except  in  case  of  an  is- 
terest  in  the  assignee  in  the  subject  insured,  a  request  made  to  an  insurance  com- 
pany to  consent  to  an  assignment  to  the  plaintiff  is  notice  to  them  that  he  had 
acquired,  or  was  about  to  acquire,  an  interest  in  the  insured  property.  And  if  the 
company  desire  to  know  the  nature  of  that  interest,  it  is  incumbent  upon  theia 
then  to  make  inquiry.   Hooper  v.  Hudson  River  Insurance  Co.  266. 

6.  Void  policy. — It  does  not  render  a  void  policy  valid  that  it  has  been  ass^ned  widi 
the  consent  of  the  company.   Eastman  v.  Carroll  Insurance  Co.  322. 

7.  A  mutual  company  hy  a  by-law  may  provide  that  a  mortgagee,  to  whom' a  poUey  is 
assigned  for  collateral  security,  may  have  the  policy  ratified  to  him  by  the  asseut 
of  the  directors,  and  that  he  shall  thenceforth  have  all  the  rights  of  the  aasnred. 
Under  such  a  by-law,  the  mortgagee  and  assignee  may  sue  in  his  own  name,  and 
is  to  be  regarded  in  all  respects  as  the  party  insured.  Barnes  y.  Union  ImsmiKe 
Co.  716. 

8.  It  is  no  defence  that  in  the  notice  of  loss  it  was  not  stated  that  the  debt  of  the 
assignee  as  mortgagee  was  also  secured  on  other  property.  lb, 

9.  The  assignee  may  give  notice  of  loss-  lb. 

"ASSURED." 
See  AssioirMBNT,  or  p.  i  ;  Bbinsurangb,  or  p.  188. 

BANKRUPTCY. 
See  Aliewatiov,  or  p.  417. 

BILL  OF  REVIEW. 

The  application  in  this  case  stated  that  it  contained  a  full,  just,  and  taie  exposi- 
tion of  the  condition,  value,  and  risk  of  the  property  to  be  insured,  so  fiix  as  mate> 
rial,  and  that  the  applicant  held  himself  bound  by  the  company's  by-laws.  Hm 
policy  was  also  made  subject  to  the  by-lajirs ;  and  these  provided  that  the  poli^ 
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should  be  roid  nnlese  the  true  title  of  the  iiumied  should  be  expressed  in  the  ap* 
plication,  and  that  the  applicant  shoold  be  liable  for  the  representations  of  any 
a^^t  through  whom  the  application  was  made.  Held,  that  the  policy  was  avoided 
by  the  omission  to  'state  the  existence  of  a  mortgage,  though  the  fact  was  not 
material  to  the  risk,  and  though  the  company's  agent  had  knowledge  of  it ;  and 
thia  omission  is  ground  for  a  bill  of  review.    Bowditch  lnsvrcmc4  Co.  v.  Window,  1. 


1.  A  plaintiff  who,  in  a  declaration  against  an  insurance  company  on  a  policy  issued 
by  them  by  a  name  other  than  their  own,  "subject  to  the  provisions,  conditions,  and 
limitation  of  the  by-laws  of  said  company,"  avers  that  the  policy  was  so  issued 
(which  is  admitted  by  the  defendants  in  their  answer),  is  bound  by  the  valid  pro- 
visions of  the  charter  and  by-laws  of  the  defendants.  Nute  v.  Hamilton  Inaurance 
Co.  63. 

2.  A  notice  to  an  insurance  company  claiming  for  a  total  loss  of  a  wooden  dwelling- 
house,  without  mentioning  the  stone  work  and  bricks  which  were  left  unconsumed, 
18  a  sufficient  compliance  with  a  by-law  which  requires  the  insured,  in  case  of  par- 
tial loss,  to  state  the  ameunt  of  damage  done,  and  the  value  of  such  parts  as  re- 
main.   Wtfman  v.  People*$  Insurance  Co,  531 . 


1.  ConttntctUm,  —  A  policy  declared  that  the  carrying  on  of  any  of  the  occupations 
mentioned  in  the  hazardous,  extra  hazardous,  or  special  rate  classes  in  the  building, 
or  using  it  for  storing  or  keepmg  any  of  the  articles  enumerated  in  these  classes, 
should  suspend  the  operation  of  the  policy  for  the  time,  unless  such  use  of  the 
premises  should  be  specially  provided  for  therein,  or  should  be  afterwards  agreed 
to  in  writing,  to  be  added  to  or  indorsed  on  the  policy.  This  language,  in  connec- 
tion with  the  statement  annexed  to  the  enumeration  of  the  hazardous  and  extra 
hazardous  occupations  and  articles,  to  the  effect  that  a  specified  additional  premium 
would  be  required  where  these  more  dangerous  trades  are  carried  on,  and  such  com- 
bustible articles  are  kept,  shows  that  it  was  not  intended  to  exclude  such  employ- 
ment and  property  from  the  privilege  of  being  insured,  but  only  that  the  insured 
parties,  in  respect  to  them,  should  pay  such  additional  premium  as  was  deemed 
adequate  to  the  increased  risk ;  and  that  the  corporation  should  not  be  deemed  to 
have  assented  to  take  that  class  of  risks  without  an  express  provision  to  that  effect. 
West/all  V.  Hudson  River  Insurance  Co.  4. 

2.  There  being  no  such  express  provision,  held,  that  the  use  of  camphene  for  lighting 
purposes  (camphene  being  one  of  the  articles  referred  to  in  the  above  mentioned 
clauses)  avoided  the  contract.  76. 

8.  Printing  establishment.  —  The  written  portion  of  a  policy  insured  the  plaintiffs  "  on 


BLOWING  UP  BUILDING. 
See  GuvpowDBB,  or  p.  451. 

BUILDING. 

See  Distance  of  Buildikos;  also  pp.  315,  652,  675. 


As  a  Chattel.    See  p.  755. 

Celktr  not  a   story*'  of.   See  p.  462. 


BURDEN  OF  PROOF. 
See  Eyidbnob. 

BY-LAWS. 

See  Pbbliviicabt  Proofs,  or  p.  528;  also  pp.  110,  481. 


CAMPHENE. 
See  pp.  100,  330. 
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their  printing  and  book  materials,  stock,  paper,  and  stereotTpe  plates,  and  prmfeed 
books  contained  in  certain  bnildinge  ....  privileged  for  a  prmtmg-office,  bindeiy, 
and  bookstore."  Cami^iene  "  on  sale"  was  indnded  among^  the  printed  conditioos 
in  the  class  of  extra  hasardoos  articles,  for  which  special  rates  were  to  be  made. 
After  this  followed  the  clause :  **  Camphene,  spirit  gas,  or  homing  flnid  cannot  be 
used  in  the  building  where  insurance  is  efiected,  unless  permiasion  for  such  nae  be 
indorsed  in  writing  on  the  policy,  and  is  then  to  be  charged  an  extra  premiom." 
Camphene  was  in  ordinary  use  among  printers  for  the  purpose  of  their  boainess, 
and  the  plaintifis  used  it  for  the  ordinary  purposes  of  their  printing  eHtsWishifsit 
The  fire  was  caused  by  an  accident  in  such  use.  Held,  that  defendants  were  fiabfe. 
Harper  r,  Albany  Insurance  Co.  247. 

CANCELLATION  OF  POLICY. 

Ncitce,  —  One  of  the  by-laws  of  a  mutual  fire  insurance  company,  annexed  to  and 
made  a  part  of  its  policies,  provided,  amongst  other  things,  that  it  should  "  be  op- 
tional with  the  company  to  terminate  the  insurance  after  seyen  days'  notice  given 
to  the  insured,  or  his  representative,  of  their  intention  to  do  so,"  in  which  caae,  they 
were  to  refund  a  ratable  portion  of  the  premium.  In  winding  up  the  affairs  of  the 
company,  under  a  company  vote  to  that  efiect,  the  directors  and  their  committee 
ordered  that  the  dass  of  poHdes  which  induded  the  plaintiff's  should  be  cancelled 
on  the  15th  February,  "  or  as  soon  after  the  date  named  as  shall  be  found  practi- 
cable, allowing  for  due  notice  to  all  parties,  and  reasonable  time  to  procure  new  in- 
surance." On  the  evening  of  the  13th  February,  but  after  the  dosing  of  the  post- 
office,  a  notice,  directed  to  the  plaintiff,  was  deposited  in  the  post-office  informing 
him  that  all  polldes  of  the  class  of  his  would  be  cancelled  on  the  20th  of  Febmaiy, 
and  that  from  and  after  that  date  no  member  of  the  class  would  be  hdd  insured  or 
liable  to  assessment.  The  plaintiff  received  this  notice  on  the  14th  February,  and 
on  the  22d  February  his  property  covered  by  the  policy  was  destroyed  by  fire.  Held, 
in  a  suit  by  him  upon  the  policy,  that  he  could  not  recover  this  lo6s,inasmndi  as  at 
the  time  of  the  loss  his  policy  had  been  cancelled,  and  he  had,  within  the  letter  and 
spirit  of  the  by-law,  received  seven  days'  notice  of  thi  intent  of  the  company  to 
caned  his  policy  on  a  day  subsequent  to  the  giving  of  the  notice.  EmmoU  v.  SlaUr 
Insurance  Co,  700. 

CAUSA  PROXIMA. 

1.  Loss  by  explosion  not  fire,'— It  is  the  proximate,  and  not  the  remote  cause  of  the 
loss,  vriiich  is  to  be  regarded  in  order  to  ascertain  whether  the  loss  is  covered  by  a 
policy  of  insurance.    Caballen  y.  H(»m  Insurance  Co.  478. 

2.  Where  a  fire  occurs  upon  the  premises  insured,  by  which  an  explosion  of  gon- 
powder  takes  place,  the  insurer  is  responsible  for  the  loss  which  is  the  direct  ronae 
quence  of  the  combustion.  lb, 

8.  Where  the  fire  did  not  happen  at  the  premises  insured,  but  broke  out  in  a  boilding 
about  two  hundred  feet  distant,  causing  the  explosion  oi  gunpowdn,  which  by  the 
concussion  of  the  air  injured  the  building  insured  against  fire,  AeU^  that  aodi  a  kM 
could  not  have  been  within  the  reasonable  intendment  of  the  parties,  and  waa  not 
covered  by  the  poUcy.  lb, 

CELLAR. 

Not  one  of  the  **  stories  "  of  a  building.   Benedict  y.  Ocean  Insurance  Co,  462, 
CERTIFICATE  OF  BfAGISTRATE. 
See  pp.  3,  166,  241,  408,  546,  698. 
If  the  certificate  of  loss  is  received  without  objection,  this  is  a  waiver  of  the  qmscica 
of  nearness.  Herron  y.  Peoria  Insurance  Co,  601. 
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CEETmCATE  OF  NOTABY. 
See  p.  546. 

CHANGE  OF  OCCUPATION. 

See  OocuPATiOH. 

CHANGE  OF  TITLE. 

Effxt  of  Uaae,   See  p.  565. 

CLOCKS.  * 
See  p.  87. 

CONCEALMENT. 

See  FbAUD  JLND  MiSBBPRXSSHTATIOir. 

CONDITIONS. 
See  pp.  161,  166,  243,  417,  564. 

1.  The  conditioiis  attached  to  a  policj  of  fawaraace  are  as  mnch  a  part  of  it  as  if  in- 
corporated into  the  inetmment  itself.   Fire  Aaodatum  y.  WiUmmton,  154. 

S.  Where  the  value  of  the  interest  cannot  be  made  within  the  time  stipolated  hj  rea- 
son of  the  nature  of  the  subject  matter  of  insurance,  the  requirement  of  such  a 
statement  is  inoperatiTe.   Stout    City  Iimartmce  Co.  556. 

Waiver  of.   See  p.  787. 

CONSTITUTIONAL  LAW. 
Where  action  mat/  be  brought   See  p.  647. 

CONSTBUCTION  OF  CONTRACT. 
8xB  Cakphenb  ;  Warbantt,  or  p.  159 ;  also  pp.  81,  229,  247,  580,  646,  654,  776. 

1.  Ambigmty.  —  In  construing  the  answers  to  the  interrogatories  in  a  printed  applica- 
tion for  fire  insurance,  although  the  proper  meaning  of  the  words  is  used  to  be  first 
resorted  to,  yet  the  meaning  attached  hj  the  applicant  to  them,  clearly  ascertain- 
able from  the  connection  in  which  ^e  uses  them,  is  to  prevail  over  their  proper 
meaning.  Inaccuracies  in  the  answers  to  such  interrogatories  caused  by  the  am- 
biguity of  the  interrogatories,  taken  in  their  connection  with  each  other,  are  to  be 
charged  to  the  account  of  the  insurers  who  prepared  the  applications.  Wilton  y. 
Eampden  Insurance  Co,  128. 

8.  Where  the  applicant  for  insurance  against  fire  on  a  cotton  mill  and  machinery  to 
previous  questions  had  answered  that  the  buildings,  and  machinery,  with  certain 
specified  exceptions,  belonged  to  one  person  —  himself —  and  that  certain  machin- 
ery not  to  be  insured  in  the  policy  belonged  to  one  A.  H.,  and  that  "the  works  " 
were  not  operated  by  the  proprietors,  but  were  rented ;  and  in  reply  to  this  ques- 
tion, *'  Are  they  (the  works)  inmiediately  superintended  by  one  of  the  proprietors  ?  " 
answers  **  Yes;"  the  answer  is  sufficiently  verified  by  the  fact  that  "the  works" 
were  superintended  by  the  tenant,  A.  H.,  — in  common  parlance,  a  "  proprietor," 
as  distinguished  from  his  employees,  and  who  actually  owned  a  part  of  the  machin- 
ery  run  in  the  works,  whether  the  meaning  intended  to  be  conveyed  or  actually 
eonveyed  by  the  answer,  under  the  circumstances  be  considered.  lb, 

8.  Alteration.  —  A  renewal  policy,  issued  to  an  iron  foundry  company,  describing 
their  property  insured,  consisting  of  stock,  tools,  fixtures,  cupola,  fissks,  and  pat- 
terns, as  "  situate  in  the  rear  of  82  and  84  Eddy  Street,"  construed  not  to  confine 
the  insurance  to  such  property  contained  in  the  furnace  building  of  the  company, 
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although  the  application  for  the  original  policy  did  so  confine  it ;  the  change  in  the 
deecription  of  the  locality  of  the  property  to  be  insured  haying  been  made  in  the 
renewal  policy,  at  the  express  request  of  the  insured  in  their  application  for  it,  and 
being  necessary  to  adapt  the  policy  to  the  actual  situation  of  a  portion  of  the  in- 
sured property,  when  placed,  as  usual,  in  the  safe  and  conTenient  mode  of  condoct- 
ing  such  business.   EcUh/  Street  Iron  Foumby  v.  F<umer$'  Inswranot  Co.  900. 

4.  Such  change  also  held,  for  the  purpose  of  testing  whether  an  answer  of  the  insmed, 
in  the  renewal  application,  **  that  there  had  been  no  alteration  in  or  about  the  prop- 
erty to  be  insured  material  to  the  risk  since  the  last  application/'  was  false,  to  bt 
a  change  of  the  policy,  and  not  an  alteration  in  or  about  the  property  insured.  lb, 

5.  The  reneifa  policy,  thus  changed,  and,  in  addition,  omitting  one  subject  of  the 
original  insurance, — a  steam-engine,  —  and  distributing  the  amount  to  be  insured 
difierently  amongst  the  remaining  subjects  of  insurance,  held,  also,  not  to  adopt  the 
statement  of  the  Talue  of  those  subjects  as  stated  in  the  application  for  the  original 
policy.  lb, 

6.  Hazardous  trades. — The  usual  dause  prohibiting  the  occupation  of  the  premises 
for  the  purposes  of  any  trade  denominated  hazardous  in  the  memorandum  of 
special  rates,  declaring  that  **  so  long  as  the  same  shall  be  so  appropriated,  applied, 
or  used,"  the  contract  shall  cease,  does  not  mean  that  the  policy  shall  be  rendered 
absolutely  Toid  by  such  occupation  or  use,  but  only  that  its  <^peration  shall  be  sos- 
pended  for  the  time ;  and  if  no  loss  occur  by  reason  of  such  use,  the  poUcj  rerives 
upon  a  discontinuance  of  the  danger.  New  England  Insurance  Co,  v.  Wetutore,  656. 

7.  Night  work.  —  It  is  no  violation  of  the  terms  of  a  'policy  on  a  factory  that  it  is 
sometimes  run  at  night,  where  the  insured  stated  in  the  application  that  it  was 
"usually"  worked  certain  hours  of  the  day,  "short  time  now."  North  Berwkk 
Co.  y.  New  England  Insurance  Co.  790. 

CONSUMMATION  OF  CONTRACT. 

See  COHTRAOT. 

CONTIGUOUS  MAGISTEATB. . 
See  p.  546. 

CONTIGUOUS  NOTARY. 
See  p.  546. 

CONTRACT. 

When  complete.   See  p.  164. 

1.  When  complete.  —  The  acceptance  of  a  proposal  to  insure  for  the  premium  oflfered 
is  the  completion  of  the  negotiation ;  and  after  the  policy  has  been  forwarded  to  the 
agent  of  the  company  for  deliyery,  the  contract  cannot  be  rescinded  without  the 
consent  of  the  insured.   HaUock  v.  Commercial  Insurance  Co.  195. 

S.  If  the  premium  is  tendered  to  the  agent  when  application  for  insurance  is  made, 
and  he  does  not  receive  it,  but  says  he  will  consider  it  as  paid  and  anthoriies  the 
applicant  to  keep  the  money  until  the  policy  arrives,  the  contract  will  be  as  binding 
upon  the  company  as  if  the  money  was  actually  paid  to  the  agent  lb. 

8.  If  an  insurance  company  take  a  risk  to  commence  previous  to  the  date  of  the  pol- 
icy, and  the  property  is  destroyed  before  the  policy  is  actually  executed  and  ddiv- 
ered,  and  there  is  no  fhiud  or  concealment  by  the  party  insured,  the  company  will 
be  as  much  bound  as  if  the  loss  occurred  after  the  policy  was  delivered.  lb. 

4.  A  contract  arises  when  an  overt  act  is  done  intended  to  signify  an  aooeptanoe  of  a 
proposition,  whether  such  overt  act  comes  to  the  knowledge  tji  the  proposer  or  doc; 
and  unless  a  proposition  is  withdrawn,  it  is  considered  as  pending  until  accepted  or 
rejected,  provided  the  answer  is  given  in  a  reasonable  time.  lb. 
Hevocation  of.   See  p.  453. 
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5.  When  etmtraet  ampUte,  —  On  the  28th  of  March,  1856,  the  agent  of  an  insnranoe 
company  called  at  the  house  of  the  aasored  and  proposed  to  insore  it.  A  written 
application  was  made,  and  signed  bj  the  assured,  and  a  receipt  given  to  him  by  the 
agent,  acknowledging  payment  of  premium.  The  premium  was  not  actually  paid 
at  that  time,  but  it  was  agreed  that  the  assured  might  hand  it  to  the  agent  at  his 
convenience.  The  assured  was  also  told  that  his  contract  of  insurance  was  com- 
plete from  the  date  of  the  receipt,  and  that  his  policy  would  soon  be  ready.  The 
receipt  was  dated  March  28, 1857 ;  the  house  was  burned  April  7,  following,  and 
the  Culture  wholly  or  partiaHy  destroyed.  The  premium  was  sent  tb  the  agent 
immediately  after  the  fire,  and  he  accepted  the  money,  not  knowing  of  the  fire. 
The  company  made  out,  and  sent  a  policy  to  the  agent,  but  having  heard  of  the  fire, 
directed  the  agent  not  to  deliver  it,  but  to  refund  the  premium.  The  agent  de- 
clined to  deliver  the  policy,  and  tendered  back  the  premium,  which  the  plaintiff 
declined,  and  thereupon  brought  suit  for  specific  performance.  Held,  that  the 
contract  was  bindinj^  from  the  28th  March.  WhUaker  v.  Farmers*  Inturance 
Co.  385. 

6.  The  defendants'  charter  provided  that  applicants,  before  receiving  a  policy,  should 
"  deposit  their  promissory  note  ....  a  part  of  which,  not  exceeding  ten  per  cent., 
shall  be  immediately  paid."  It  was  further  provided  by  the  by-laws  that  policies 
should  take  efhct  at  noon  of  the  day  of  approval,  and  should  thereafter  be  bind- 
ing, provided  the  premium  or  ten  per  cent,  thereof  was  paid,  and  that  the  ten  per 
cent,  payment  should  always  be  made  and  indorsed  on  the  policy.  Held,  that  the 
giving  the  premium  note  and  payment  of  ten  per  cent,  thereof  were  conditions 
precedent  to  the  liability  of  the  defendants.  WalUngfiird  v.  Home  Inmtrance  Co, 
467. 

7.  If  the  by-laws  of  a  mutual  insurance  company  provide  that  "  each  person,  before 
the  policy  shall  be  binding  on  the  company,  shall  pay  to  the  treasurer  or  agent 
such  premium,  and  make  such  deposit  as  the  directors  shall  determine,"  the  com- 
pany is  not  rendered  liable  on  a  policy  which  is  executed  but  not  delivered,  and  for 
which  no  premium  has  been  paid,  by  an  oral  promise  of  their  treasurer  to  the  ap- 
plicant for  insurance  that,  if  anything  should  happen,  he  would  see  the  premium 
paid,  or  that  he  would  take  it  upon  himself  to  keep  the  policies  good.  Bv^m  v. 
FajfHle  Inturance  Co.  582. 

8.  Orai  contract,  —  Defective  poUey,  —  An  oral  contract  of  insurance,  to  take  effect 
forthwith,  though  entered  into  contemporaneously  with  an  agreement  for  a  written 
policy,  is  binding  until  delivery  or  tender  of  such  policy.  Kelley  y.  Commonwealth 
Inturance  Co.  641. 

9.  The  terms  of  the  written  policy  as  to  prepayment  of  premium  have  no  effect  in 
such  case  unless  expressly  adopted.  Nor  will  a  mere  demand  of  payment  without 
tender  of  a  policy  supersede  the  verbal  contract.  lb, 

10.  Under  such  oral  contract  the  insured  may  recover  for  a  loss,  though  after  it  oc- 
curred, and  while  the  insurers  were  ignorant  of  it,  he  paid  them  the  premium  and 
received  a  written  policy  which  was  not  binding  on  them  by  reason  of  not  being 
properly  executed.  lb, 

11.  Completion  of  contract.  —  Oral  renewal,  —  A  policy  having  expired,  and  the  in- 
sured desiring  a  renewal,  he  was  told  by  the  secretary  of  the  company  that  the 
insurance  would  be  granted,  and  he  would  send  the  policy  on  the  following  Mon- 
day morning.  A  loss  having  occurred  in  the  mean  time ;  held,  that  a  jury  were 
authorized  in  finding  the  company  liable.  Audubon,  executrix,  v.  Exceltior  Insur* 
ance  Co,  696. 

CONTRIBUTION. 
See  pp.  646,  789. 
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COVENANT. 
A  pn^per  remedy  on  a  rmewaL   See  p.  601. 
To  inntre.   See  p.  766. 

CRYSTAL  PALACE. 

1.  The  defendants  insured  the  building  known  as  the  Crystal  Fklaoe  in  New  Toik 
city.  Held,  that  as  the  character  of  the  boilding,  and  the  use  to  which  it  was  pet 
as  a  place  for  public  exhibitions  of  industries  were  well  known,  and  ss  it  was 
described  in  the  policy  as  the  building  lately  owned  by  The  Association  for  the 
Exhibition  of  the  Industry  of  all  Nations,  and  as  the  defendants  had  insured  prop- 
erty in  it  belonging  to  exhibitors,  the  defendants  could  not  object  to  the  use  of  asf 
of  the  usual  and  necessary  means  for  carrying  out  the  purposes  of  the  building. 
New  York  y.  Hamilton  Inswance  Co,  675. 

2.  Goods  placed  in  such  a  building  for  the  purpose  of  exhibition,  are  not  "  stored." 
lb.  * 

8.  What  constitutes  an  increase  of  risk  in  such  a  case,  so  as  to  avoid  the  policy,  and 
what  does  not.  Ih, 

CUSTOM, 
See  PouoT,  or  p.  465. 

DAMAGES. 
See  pp.  28,  28, 187,  229,  825,  512,  647,  789. 

1.  Report  of  committee  at  to  lots.  —  The  report  of  a  committee  of  a  mutual  insuxanoe 
company,  appointed  by  the  president  in  accordance  with  the  provisions  of  the  act 
of  incorporation,  to  examine  and  inquire  into  a  loss,  and  after  ascertaining  the  sum 
to  which  the  insured  is  entitled  to  make  provision  and  payment  thereof,  is  not  coo- 
elusive  of  the  amount  of  the  loss  in  an  action  by  the  insured  against  the  company 
on  the  policy  of  insurance.   Insurance  Co.  v.  Rupp,  327. 

2.  Goods  tn  trust.  — PlaintifEs,  common  carriers,  insured  goods  against  fire  in  an  in- 
surance company  of  which  defendant  was  treasurer.  By  a  condition  indorsed  on 
the  policy,  ''goods  held  in  trust  or  on  commission  "  were  "  to  be  insured  as  snch, 
otherwise  the  policy  "  would  "  not  extend  to  cover  such  property."  By  the  policy, 
£15,000  was  declared  to  be  insured  "on  goods  their"  (plaintifib')  *'own  and  in 
trust  as  carriers  "  in  a  certain  warehouse ;  and  it  was  stipulated  that  the  funds  ol 
the  insurance  company  were  to  be  "liable  to  pay,  reinstate,  or  make  good"  *'to 
the  "  "  assured  "  "  all  damage  and  loss  which  the  "  **  assured  "  should  "  sufier  by 
fire,  on  the  property  "  therein  **  particularized."  Another  of  the  conditiona  in- 
dorsed ran  thus :  '*  Jn  every  case  of  loss  duly  proved,  the  company  will  either  rein- 
state the  property,  or  the  assured  shall  receive  satis&ction  to  the  amount  thereof 
without  discount  or  deduction."  Held,  in  an  action  on  the  policy,  that,  lo  the 
named  amount,  the  whole  value  of  goods  in  the  warehouse,  in  plaintiflb'  possession 
as  carriers,  was  insured  by  it,  and  not  merely  plaintiffs'  interest  as  carriers  in  such 
goods.  That  plaintiffs  were  entitled  to  recover  the  whole  value  of  such  goo^ 
destroyed  by  fire  in  the  warehouse  ;  although  as  the  value  of  such  goods  exceeded 
£10.  and  the  owners  had  not  declared  such  value  to  plaintiflb,  plain ti£&  were  not 
liable  to  the  owners  for  such  loss  by  reason  of  the  Carriers'  Act,  stat.  11  G.  4  and 
1  W.  4,  c.  68,  §  2.    London  and  Northwestern  Railway  Co.  v.  CHyn,  341. 

S.  Two  thirds  clause.  — In  an  action  upon  a  policy  of  insurance  in  which  the  insurers 
promise  to  pay  the  insured  all  losses  or  damage  ....  not  exceeding  $2,500,  that 
may  happen  by  fire  to  their  stock  of  goods ;  and  providing  also  that  the  losses  or 
damages  be  estimated  at  the  actual  value  of  the  property  at  the  time  the  same 
shall  happen,  and  be  paid  at  the  rate  of  two  thirds  its  actual  cash  value.  Held,  that 
the  losses  or  damage  being  found  to  be  the  amount  of  $2,500,  and  that  such  sun 
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WM  lees  than  two  thirds  of  Talae  of  the  stock  of  goods,  the  insmed  are  entitled  to 
recover  the  full  amount  of  $2,500,  although  that  sum  is  the  full  amount  of  the 
insurance.  AMhIand  Irmiranet  C9.  r,  H<numffer,  488. 
Value  of  property.  See  p.  545. 
4.  BebuUding. — A  wooden  building*  situated  within  the  fire  limits  of  Detroit  was 
iigured  hy  fire,  and  by  the  (irdinanees  of  that  city  could  not  be  repaired  without 
the  consent  of  the  common  oouncil.  This  consent  was  refused.  The  building 
was  insured  for  $2,000,  and  the  policy  contained  a  clause  that  in  case  of  loss  or 
damage  to  the  property  it  should  be  optional  with  the  company  to  rebuild  or  re- 
pair the  building  within  a  reasonable  time.  The  cost  of  repairing  the  building 
would  be  much  less  than  the  amount  of  the  insurance,  but  without  leave  to  repair, 
the  building,  which  before  the  fire  was  worth  $4,000,  would  now  be  worth  less  than 
$100.  It  was  held  that  the  insured  was  entitled  to  recover  the  whole  insurance, 
and  was  not  limited  to  such  sum  as  would  cover  the  cost  of  repair.  Brady  t. 
Northwegtem  Imwrance  Co,  668. 


Warranty.  —  If  an  application  for  insurance  is  expressly  made  a  part  of  the  policy^ 
and  a  warranty  on  the  part  of  the  insured,  and  contains  a  clause  inserted  after  the 
printed  questions  by  which  the  applicant  "  covenants  and  agrees  with  said  company 
that  the  foregoing  is  a  correct  statement  and  description  of  all  the  facts  inquired 
for,  or  material  in  reference  to  this  insurance,"  and  the  by-laws,  which  are  also 
expressly  made  a  part  of  the  policy,  provide  that  "  unless  the  applicant  for  insur- 
ance shall  make  a  correct  description  and  statement  of  all  facts  required,  or  inquired 
for  in  the  application,  and  also  all  other  facts  material  in  reference  to  the  insurance, 
or  to  the  risk,  the  policy  issued  thereon  shall  be  void,"  the  applicant  must  be  held 
to  warrant  that  all  facts  inquired  for  are  correctly  given,  whether  material  or  not ; 
and  the  omission  to  mention  several  buildings  within  one  hundred  feet  of  the  prop- 
erty insured,  in  reply  to  a  question,  What  is  the  distance  of  said  building  from 
other  buildings  within  one  hundred  feet,  and  how  are  such  other  buildings  con- 
structed and  occupied  ?  Annex  a  ground  plan  to  the  application ; "  will  avoid  the 
policy.    TebbetU  v.  Hamilton  Insurance  Co,  534. 


1.  Estoppel,  —  A  double  insurance  having  been  obtained  contrary  to  the  terms  of  a 
policy,  the  circumstances  considered  as  to  whether  the  defendants  were  estopped  to 
set  up  the  facts  in  an  action  on  the  policy.   Fabyan  v.  Union  Insurance  Co,  108. 

8.  Amount  of  liability.  —  The  by-laws  of  an  insurance  company,  to  which  a  policy 
'was  made  subject,  provided  that  in  case  of  double  insurance  the  company  should 
be  liable  to  pay  only  sach  proportion  thereof  as  the  sum  insured  by  them  should 
bear  to  the  whole  amount  insured  thereon.  Upon  the  face  of  the  policy  were  writ- 
ten the  words,  "Additional  to  $9,000  insured  in  other  oflkes,  and  $8,000  to  be 
insured  in  other  offices.  The  application  for  insurance  stated  that  there  was  $9,000 
already  insured,  and  **  $8,000  wanted  in  other  companies."  Held,  that  the  com* 
pany's  liability  was  to  be  calculated  by  the  amount  oi  insurance  actually  procured, 
and  not  by  the  amount  thus  stated.  Richmondville  Seminary  v.  Hamilton  Inswrande 
Co.  455. 


DBUVEBY  OF  POLICY. 
See  p.  154. 


DISTANCE  OF  BUILDINGS. 
See  p.  315. 


DOUBLE  INSURANCE. 


See  pp.  48,  105,  166.  241. 
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INBBX. 


EQUITT. 

See  AliekatioKi  or  p.  788;  Mistake;  also  pp.  410,  600. 

Of  redenq}tum.   See  p.  699. 

ESTOPPEL. 

See  pp.  484,  554,  707. 

After  the  underwriter  has  acknowledged  hj  his  acts  and  conduct  the  interest  of  the 
assignee  of  a  policy,  he  will  not  be  permitted  to  denj  the  same  on  the  triaL  Nem 
England  Ingurance  Co.  t.  Wetmore,  658. 

EVIDENCE. 

See  Other  Insurance,  or  p.  223 ;  also  pp.  48,  149,  242,  268,  285,  287,  348, 406^ 
415,  461,  580,  606,  640,  651,  723. 

1.  The  burden  of  proving  the  breach  of  a  promissoiy  warranty  in  a  policy  of  fire  in- 
surance is  not  upoqi  the  insurers ;  on  the  contrary,  the  burden  of  proving  a  compli- 
ance therewith  is  upon  the  assured ;  and  hence  the  declaration  on  a  policy  foor  a 
loss  under  it  should  aver  the  performance  of  such  and  all  other  warranties  of  the 
assured,  —  a  requisite  of  the  declaration  sufficiently  satisfied  by  a  general  aTer- 
ment,  that  all  things  have  happened  which  it  was  necessary  should  happen  to  enti- 
tle the  plaintiff  to  recover  the  loss.    Wilson  v.  Hampden  Insitrance  Co.  128. 

2.  Bonfire.  —  In  the  trial  of  an  action  on  a  policy  of  insurance  upon  a  building  in 
which  was  a  quantity  of  straw  at  the  time  of  the  fire,  the  defendants  cannot,  "  for 
the  purpose  of  showing  the  condition  of  the  straw  at  the  time,"  introduce  eridenoe 
that  three  weeks  previously  a  bonfire  was  made  by  boys  outside  of  the  buildings 
with  a  trail  of  straw  fron\  it  to  the  building,  in  which  loose  straw  was  then  lying. 
White  V.  Mutual  Assurance  Co.  216. 

3.  A  hog-pen  and  henhouse,  from  three  and  a  half  to  six  feet  high,  covered  with  boards* 
with  a  partition  of  boards  between  them,  are  not  a  building  within  the  meaning  of 
an  application  for  insurance,  which  represents  that  there  are  no  buildings  not  dis- 
closed within  a  certain  distance ;  and  evidence  that  they  increased  the  risk  is  inad- 
missible. 76. 

4.  Ambiguity.  —  Parol  evidence  held  admissible  to  show  that  certain  other  policies 
upon  goods  "  in  the  building,"  the  chambers  of  which  only  were  occupied  by  the 
plaintifi^,  did  not  cover  the  goods  of  the  plaintiff  in  said  chambers.  Stcrer  t.  EUi^ 
Insurance  Co.  319. 

6.  To  whom  money  payable.  —  A  policy  of  insurance  to  "  K.  and  others  "  on  stock  in 
process  of  manufacture,  may  be  shown  by  parol  evidence  to  have  been  issued  to  a 
corporation  in  which  E.  was  a  stockholder,  having  no  other  title  in  the  property ; 
and  upon  proof  of  that  fact  an  action  may  be  maintained  thereon  by  the  corpora* 
tion  in  their  own  name ;  and  evidence  that  before  the  policy  was  issued  K.  owned 
the  property  and  had  made  an  agreement  to  sell  it  to  them,  under  which  they  had 
entered  into  possession,  and  carried  on  alone  the  business  of  manufacturing,  and 
the  application  for  insurance  Mras  made  by  one  of  their  directors,  who  procured 
insertion  of  a  provision  therein  making  it  payable  to  the  corporation  in  case  oi 
loss,  tends  to  prove  that  fact.  Shawmut  Sugar  Boning  Co.  v.  Hampden  Mutttal 
Insurance  Co.  361. 

6  It  is  no  evidence  of  waiver  of  a  by-law  of  a  mutual  fire  insurance  company,  reqoir- 
ing  the  assured,  before  the  delivery  of  any  policy,  to  pay  such  premium  and  give 
'  such  deposit  note  as  the  president  and  directors  shall  from  time  to  time  determine, 
that  the  policy  was  made  out  and  recorded  in  the  company's  books,  pursuant  to  an 
agreement  between  the  person  to  be  insured  and  the  president  of  the  company; 
that  the  directors  had  previously  voted  "  that  the  premiums  on  all  polices  shall  be 
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pajable  within  thirty  days  from  the  date  of  said  pobdes,  and  if  not  paid  within 
sixty  days  the  policy  shall  be  considered  cancelled ; "  that,  both  before  and  after 
sixty  days  from  the  date  of  this  policy,  the  president  and  secretary  requested  this 
person  to  pay  the  premium,  witliout  suggesting  any  invalidity  of  the  policy ;  and 
that,  after  a  loss  of  the  property  insured,  an  assessment  was  laid  to  cover  it 
Brewer  v.  Chelsea  Insurance  Co,  420. 

7.  Diagram,  —  In  an  action  npon  a  policy  of  insurance  the  defendants  put  in  evidence 
a  diagram  of  the  property  insured,  without  date  or  signature,  but  referred  to  in  the 
application  as  of  a  certain  date  and  sent  to  them  by  a  certain  person.  Held,  that 
the  admission  of  a  letter  so  dated  and  signed,  and  which  had  accompanied  the 
diagram,  as  containing  represenutions  made  by  the  plaintiffs,  but  not  as  proof  of 
any  facts  therein  stated,  was  unobjectionable.  RichmmdvUle  Seminary  v.  Hamilton 
Insurance  Co,  455. 

8.  Proof  of  an  application  for  insurance  and  of  a  policy  issuing  thereon,  both  of  which 
describe  the  property  insured  as  property  of  the  plainti£&,  is  primd  facie  evidence 
of  title  and  of  an  insurable  interest  in  the  plaintiffs,  in  an  action  upon  the  policy. 
Nichols  V.  Fayette  Insurance  Co.  520. 

9.  When  one  of  the  plaintiffs  has  taken  an  assignment  of  a  first  mortgage  on  the 
insured  property,  in  trust  for  all  the  plainti£b,  and  has  completed  a  negotiation  for 
the  purchase  of  the  interest  of  the  mortgage  in  a  second  mortgage,  under  which 
the  title  has  been  perfected  by  a  foreclosure,  a  statement  by  the  plaintiflb  in  the 
application  for  insurance  that  they  are  mortgagees  in  possession  will  not  avoid  the 
policy.  76. 

Weight  of   See  p.  758. 

10.  Certificate  of  loss.  —  Where  a  condition  of  a  policy  of  iiAurance  requires  the  in- 
sured to  deliver  an  account  of  their  loes  with  their  oath  or  affirmation  declaring  the 
account  to  be  true  and  just,  &c.,  the  affidavit  of  the  insured  is  admissible  to  prove 
a  compliance  with  such  condition,  but  for  no  other  purpose,  and  the  court  should  so 
inform  the  jury.   Phanix  Insurance  Co.  v.  Lawrence,  628. 

11.  The  conditions  and  enumerations  of  hazards  form  parts  of  the  policy,  and  if  arti- 
cles prohibited  by  the  policy  (whether  by  provisions  in  the  body  of  it  or  annexed 
to  it)  are  kept  by  the  insured,  the  burden  is  not  upon  the  insurer  to  show  that  the 
keeping  thereof  caused  the  loss  or  increased  the  risk.  But  the  keeping  of  such 
articles  by  the  insured,  when  the  policy  was  obtained,  did  not  render  it  void  unless 
they  concealed  that  fact  from  the  insurer.  lb. 


Executors  to  whom  real  property  is  devised  have  an  insurable  interest  therein.  Phelps 
Y.  Gtbhard  Insurance  Co.  624. 


The  opinion  of  a  witness  skilled  in  insurance  cannot  be  taken  as  to  the  effect  upon 
the  risk  of  having  a  house  unoccupied.  Joyce  v.  Maine  Insurance  Co.  317. 


EXAMINATION  UNDER  OATH. 
See  p.  545. 

EXECUTOR  AND  ADMINISTRATOR. 
See  p.  595. 


EXPERTS. 
See  pp.  31,  414. 


EXPLOSION. 


See  GuNPOWDBB ;  also  p.  496. 

FALL  OF  BUILDING. 
Subsequent  fire. — Insurance  against  fire  was  effected  on  goods  "contained  in  a  granile 
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•toie ; "  one  of  the  walli  g»Te  waj,  tod  half  of  the  eUne  and  the  whole  of  ths  ad> 

joiouig  boildlDg  fell ;  before  there  wm  time  to  lemove  the  goods,  fire  broke  out  in 
that  bailding.  Held,  that  the  insaren  were  liable  for  damage  from  &ce,  and  fEom 
water  need  to  eztingaiah it,  to  gooda  not  displaced  or  iiqnzed  by  tiiiefaU.  Xobmt. 
Springfidd  Inntramoe  Oo»  S39. 

FALSE  6WEABINQ. 

See  OysBTALUATiON ;  also  p.  652. 

1.  The  plaintiff  held  not  required  hy  the  conditions  of  the  policy  to  sign  the  inatni- 
ment  presented  by  the  company's  secretary.  Held,  also,  that  the  excess  of  the 
plaintiffs  claim,  as  Aimished  to  the  company,  over  ^he  Terdict,  did  not  show  him  ta 
have  been  guilty  of  "  false  swearing."  H^,  also,  that  by  "  false  swearing  "  was 
meant  the  swearing  to  a  &lse  statement  knowingly.  FranldiM  Ituuranee  Co,  t.  Cid- 
ver,  13. 

9.  The  usoal  provision  as  to  false  swearing  refers  to  &lse  statements  as  to  material 
matters  wilfully  made,  with  intent  to  deceive.  Marion  v.  Great  BtpiMc  Insuraac$ 
Co.  744. 

FIBS  HEAT. 
See  Bbfobk  or  Foliot,  or  p.  904. 

FIXTURES. 
See  FoucT,  or  p.  185 ;  also  p.  95. 

"FOR  ACCOUNT  OF  WHOM  IT  MAT  CONCERN." 

Flainti&  effected  a  policy  ''for  whom  it  may  concern.'^  HoU  that  the  polkj  cov- 
ered their  interest  in  the  building.   New  York  y.  HamUtm  Inswranee  Co.  675. 

FORCE  FUMP. 
See  p.  187. 

FOREIGN  COMPANIES. 
See  p.  693, 

FORFEITURE. 
See  p.  348. 

Waived  by  receiving  a  new  premium  with  knowledge.  Ncr^  Berwick  Co.  v.  Norn 
En^and  Inewrantx  Co.  790. 

FRAUD  AND  BOSREPRESENTATION. 

See  Abson,  or  p.  223 ;  also  pp.  23,  31,  43,  150,  213,  242,  287,  295,  316,  378,  388, 409, 
464,  481,  510,  512,  552,  555,  646,  706,  707,  730,  776. 

1.  StatemenU  of  compatnf'i  agent.  — A  policy  of  insurance  was  effected  upon  a  stock 
of  store  goods,  it  being  stipulated  in  the  conditions  of  iusuxanoe  that  "a  hlae  de> 
scription  by  the  insured  of  a  building  or  its  contents,  or  omitting  to  make  known 
any  fact  or  feature  in  die  risk  which  increases  the  hazard  of  the  same,"  shall  render 
the  policy  void  ;  and  the  survey  or  description  shall  be  taken  to  be  a  warranty  on 
the  part  of  the  assured."  It  was  also  agreed  in  the  iqiplication  for  insurance  that 
any  misrepresentation  or  concealing  of  facts  in  effecting  the  insurance  shall  render 
the  insurance  void.  The  store  was  described  as  containing  a  chimney  and  stove- 
pipe, passing  "  through  crock  and  wdl  secured ;  "  whereas,  there  was  no  ehimnsf 
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and  no  crock ;  and  in  the  night  of  the  day  after  a  fire  was  kindled  in  the  store, 
the  storehoase  and  goods  were  burned,  no  proof  bemg  made  as  to  the  canse  of  the 
fire.  Beid,  that  the  poKcj  was  Toid ;  and  that,  too,  though  the  statements  were 
known  to  be  fiftlse  hj  the  company^s  agent,  who  prepared  the  description  as  made, 

<d  informed  the  plaintiff  that  it  was  only  necessary  to  construct  the  chimney  and 
sore  the  pipe  before  patting  fire  into  the  building,  especially  as  this  was  a  mutual 
company.   Smith  v.  Cash  Insurance  Co,  43. 

5.  Incundiranos,  —  A  misrepresentation  in  an  application  to  a  mutual  fire  insurance 
company  that  there  is  no  incumbrance  upon  the  property,  aToids  the  policy,  al- 
though such  incumbrance  has  been  placed  upon  the  property  by  another  than  the 
insured.   Battles  v.  York  Insurance  Co.  151. 

3.  Assignment.  —  An  application  to  a  mutual  fire  insurance  company  for  insurance  on 
buildings  contained  the  following  question  and  answer :  **  State  whether  or  not  in- 
cumbered, to  whom,  and  to  what  amount  ?  "  "  Mortgaged  for  $2,000  on  the  build- 
ings, land,  &c. ;  value,  $7,000 ; "  and  concluded  with  an  agreement  of  the  applicant 
"that  the  foregoing  is  a  just,  foil,  and  true  exposition  of  all  the  focts  and  circum- 
stances in  regard  to  the  condition,  situation,  value,  and  risk  of  the  property  to  be 
insured,  so  ftur  as  the  same  are  known  to  the  ^plicant,and  are  material  to  the  risk ; 
and  in  case  of  insarsnce  he  holds  himself  boimd  by  the  act  of  incorporation  and  by- 
la^  8  of  the  company."  The  policy  was  also  made  subject  to  the  provisions  and  con- 
ditions of  the  by-laws ;  and  one  of  the  by-laws  provided  that  the  policy  should  be 
void,  unless  the  true  title  of  the  assured  should  be  expressed  in  the  application. 
The  policy  also  expressed  the  intention  of  the  company  to  rely  on  their  lien  on  the 
interest  of  the  insured  in  the  buildings  and  the  land  under  the  same.  At  the  time 
of  the  application  the  land  on  which  these  buildings  stood,  and  a  larger  piece  of 
land,  owned  by  the  same  person,  but  separated  by  a  court  laid  out  between  them 
by  the  owner,  were  both  subject  to  a  mortgage  for  $2,000  to  J.  S.,  and  to  another 
mortgage  for  $800  to  another  party ;  and  the  value  of  the  first  piece  of  land  and 
buildings  was  $7,000.  The  assured  afterwards  indorsed  upon  the  policy  an  assign- 
ment reciting  his  **  having  mortgaged  the  property  within  mentioned  to  J.  8.,*'  and 
assigning  the  policy  to  him  as  collateral  security,  and  the  company  assented  in 
writing,  to  this  assignment.  Beld,  that  the  failure  to  disclose  the  mortgage  for 
$800,  in  the  original  application  avoided  the  policy  in  the  hands  of  the  assignee. 
Bowditch  Insurance  Co.  v.  Winslow,  167. 

4*  BUI  of  sale. — An  applicant  for  insurance  on  personal  property,  who  has  made, 
but  not  delivered,  a  bill  of  sale  thereof,  taking  in  return  only  a  promissory  note 
secured  by  mortgage  thereon,  may  truly  represent  and  warrant  himself  to  be  the 
owner  thereof.    Vogel  v.  People's  Insurance  Co.  213. 

ft.  Two  partners  in  an  application  for  insurance  on  a  building,  which  was  required  to 
contain  **  a  full,  fair,  and  substantially  a  true  representation  of  all  the  facts  and 
circumstances  respecting  the  property,  so  far  as  they  are  within  the  knowledge  of 
the  assured  and  are  material  to  the  risk,"  stated  that  they  owned  the  land  on 
which  it  stood.  In  &ct  one  of  them,  to  whom  the  policy  was  made  payable, 
owned  it,  and  the  other  was  charged  on  their  books  with  half  its  cost.  The  part- 
nership was  afterwards  dissolved,  and  all  that  owner's  interest  in  its  assets  trans- 
ferred to  his  copartner,  to  whom  the  insurers,  with  notice  of  the  facts,  agreed  that 
the  policy  should  "stand  good."  Beld,  that  the  insurers  were  liable  for  a  loss  by 
a  subsequent  fire.    Collins  v.  CharUstoum  Insurance  Co.  286. 

6.  A  description  in  an  application  for  insurance  of  a  building  as  used  "  for  the  manu- 
facture of  lead  pipe,"  or  ''of  lead  pipe  only,"  includes  the  manufiicture  of  wooden 
reels  on  which  to  coil  the  lead  pipe,  if  essential  to  the  reasonable  and  proper  car- 
rying on  of  the  business  of  manufacturing  lead  pipe.  Ih. 

7.  Watchman. —  In  a  policy  of  insurance  upon  a  saw-miU,  the  assured  covenanted 
« that  the  representation  given  in  the  application  for  this  insurance  contains  a  justy 
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full,  and  true  exposition  of  all  the  fiicts  and  circomstanoes  in  regard  to  the  condkkm, 
sitnation,  valoe,  and  risk  of  the  property  insured,  ao  far  as  the  nme  are  known  to 
the  assured  and  material  to  the  risk ;  and  that  if  any  material  fact  or  drcnmstaace 
shall  not  haTe  been  fully  represented,  the  risk  hereupon  shall  cease  and  detenmne, 
and  the  policy  be  null  and  yoid."  The  applicant,  to  a  question,  "  Is  a  watdi  kept 
upon  the  premises  during  the  night  f  Is  any  other  duty  required  of  the  watchraaa 
than  watching  for  the  safety  of  the  premises  1  *'  answered,  "  A  good  watch  kept; 
men  usually  at  work.  Watchmen  work  at  the  saws ; "  and  answered  in  the  nega- 
tive this  question :  '*  Is  the  building  left  alone  at  any  time  after  the  watchman  goes 
off  duty  in  the  morning  till  he  returns  to  his  charge  in  the  evening  ?  "  In  fiict,  bo 
watch  was  ever  kept  on  the  prenuses  after  twelve  o'clock  on  Saturday  night,  or  at 
all  on  Sunday  night,  other  than  the  workmen  sleeping  there,  who  were  instructed 
to,  and  habitually  did,  examine  the  mill  with  reference  to  fires  before  going  to  bed ; 
and  the  fire  occurred  on  Sunday  night,  when  no  one  was  on  the  premises.  Heid, 
that  the  term  "  good  watch must  be  interpreted  to  mean  "  suitable  "  or  "  proper 
watch ; "  and  that  it  was  for  the  jury  to  decide  whether  the  watch  kept  was  a  suit- 
able and  proper  one,  and  whether  the  risk  was  affected  by  the  watch  actually  kept 
as  compared  with  the  one  stipulated,  for.   Parker  t.  Bridgeport  Imurcmce  Co,  MS. 

8.  Tide, — Non-disdogure.  —  An  application  made  to  a  mutual  insurance  company,  in  a 
printed  form  issued  by  them,  by  one  of  their  agents,  without  knowledge  of  the  per- 
son to  be  insured,  for  insurance  on  a  building,  stated  that  ''the  ^xopertj  to  be  in- 
sured belonged  to  him ;  when  in  fyuct  he  owned  the  building  only,  and  was  a  mere 
tenant  at  will  of  the  land  on  which  it  stood.  A  policy  was  issued  thereon,  ex- 
pressly made  subject  to  the  lien  of  the  company  on  the  interest  of  the  assured  n 
any  personal  property  or  buildings  insured  and  the  land  under  such  buildings,  upon 
which  lien  the  company  expressed  their  intention  to  rSly ;  and  to  the  by-laws,  the 
conditions  of  which  were  declared  to  be  part  of  the  policy ;  and  provided  that  the 
application  should  be  a  part  of  the  policy  and  warranty  on  the  part  of  the  assured, 
that  any  policy  should  be  void  "  unless  the  true  title  and  interest  of  the  insured  be 
expressed  in  the  proposal  or  application,"  that  "  property  hdd  by  lease,  or  stand- 
ing on  land  so  held,  shall  not  be  insured,  unless  specially  described  as  such  in  the 
application ; "  that  **  in  case  the  application  is  made  l!hrough  an  agent,  the  ^pH- 
cant  shall  be  held  liable  for  the  representation,*'  and  that  "  no  insurance  agent  or 
broker  forwarding  applications  to  this  office  is  authiwized  to  bind  the  company  in 
any  case  whatever."  Held,  that  the  assured  by  accepting  the  polky  adopted  the 
representations  of  the  agent ;  that  the  failure  to  specify  the  nature  of  his  interert 
avoided  the  policy ;  and  that  parol  evidence  of  the  agent's  knowledge  of  the  actoil 
facts  is  inadmissible.   Kibbe  v.  HamiUm  Insurance  Co.  295. 

9.  Entire  contract.  —  One  note  being  given  for  a  specified  insurance  on  a  stock  of  goods 
and  a  further  sum  on  a  store  containing  them ;  held,  that  the  contract  was  entire, 
and  that  a  misrepresentation  as  to  the  title  of  the  building  avoided  the  policy  ta  tcto, 
Lovejoy  v.  Augusta  Insurance  Co.  326. 

10.  In  an  application,  made  part  of  a  policy  of  insurance  on  property  in  the  second 
story  of  a  large  building,  and  providing  that  the  description  therein  given  is  a  full 
and  true  description  of  the  property  to  be  insured  and  of  all  drcumstaDces  in  rela- 
tion thereto,  material  to  the  risk,  and  that  the  questions  not  answered  shall  be  con- 
strued most  favorably  to  the  risk,  an  omission,  in  answer  to  the  question,  "  Who 
occupied  it  1 "  to  state  the  occupation  and  occupants  of  all  the  rooms,  doee  not  avoid 
the  policy,  if  the  jury  are  satisfied  that  those  not  disclosed  make  the  risk  less  hai- 
ardous  than  it  would  have  been  if  the  whole  building  had  been  occupied  as  stated 
in  the  answer.   Hal^  v.  Dorchester  Insurance  Co,  348. 

11.  Warranty,  — An  application  for  insurance,  in  which  the  applicant  agrees  that  it 
is  "  a  correct  description  of  the  property,  as  far  as  regards  the  condition,  situation 
value,  and  risk  on  the  same,"  and  that  "  the  misrepreeentation  or  suppressioo  ol 
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material  facts  shall  destroy  his  claim  for  damage  or  loss/'  is  not  a  warranty  of  the 
truth  of  the  answers  to  interrogatories  in  it,  except  so  far  as  they  are  material  to 
the  risk ;  although  the  by-laws,  to  which  the  insurance  is  expressly  made  subject, 
provide  that  the  application  shall  be  held  to  be  a  part  of  the  policy,  and  "  a  war- 
ranty on  the  part  of  the  assured,"  and  that  "  unless  the  applicant  shall  make  a  cor- 
rect description  and  statement  of  all  facts  inquired  for  in  the  application,  and  also 
all  other  facts  material  in  reference  to  the  insurance,  or  to  the  risk,  the  policy  shall 
be  Toid."  And  the  materiality  of  any  answer  is  to  be  determined  by  the  jury. 
Elliott  V.  Hampton  Insurance  Co,  ^8. 
12.  Non-ditclosure,  —  Where  specific  descriptions  of  the  property  are  required  by  the 
terms  of  an  insurance  office,  which  are  referred  to  and  incorporated  as  part  of  the 
conditions  of  the  policy  of  insurance,  held,  that  the  suppression  of  an  immaterial 
fact  does  not  invalidate  the  policy.  Whitehurst  v.  FcufetteviUe  Insurance  Co.  403. 
IS.  RepresentcUions  by  third  person,  —  A  policy  of  insurance  was  declared  upon  its  &ce 
to  be  "  made  and  accepted  in  reference  to  Uie  survey  on  file  at  this  office ; "  and  was 
afterwards  renewed  "  upon  condition  that  the  application,  upon  which  said  policy 
was  originally  predicated,  shall  continue  valid  and  in  full  f<»ce."  The  policy  had 
been  issued  upon  an  application  for  insurance  headed  with  the  name  of  another 
insurance  company,  and  signed  by  the  president  of  that  company,  who  delivered  the 
application  to  this  company  and  procured  the  original  policy  and  the  renewal  of  it ; 
but  there  was  no  other  evidence  that  the  application  was  made  with  the  authority  or 
knowledge  of  the  assured.  Held,  that  the  assured  was  not  bound  by  the  statements 
in  the  application  as  to  the  precautions  to  be  taken  against  fire ;  nor  by^ representa- 
tions made  by  such  president,  at  the  time  of  procuring  the  renewal,  as  to  the  amount 
of  other  insurance.  Denny  v.  Conway  Insurance  Co.  410. 
14,  Misrepresentation  by  company's  agent.  —  The  company's  agent,  on  request  for  in- 
surance by  letter  from  the  plaintiff,  made  out  an  application  containing  a  material 
misr^resentation,  —  the  fiu^t  not  having  been  known  to  the  plaintiff.  Held,  that 
the  policy  which  thereupon  was  issued  was  void.   Richardson  v.  Maine  Insurance 


15.  The  non-disclosure  of  the  fact  that  goods  insured  are  kept  in  the  name  of  the  in- 
sured and  another,  will  not  affect  the  validity  of  a  mutual  policy,  where  the  insured 
is  sole  owner  of  the  goods.    Goidd  v.  York  Insurance  Co,  448. 

16.  The  existence  of  a  mortgage  on  property  insured  which  is  described  as  unincum- 
bered avoids  the  policy ;  and  held  immaterial  whether  the  existence  of  the  mort- 
gage was  known  or  not  to  the  assured.  Ih, 

Ownership.   See  p.  461. 

17.  A  false  statement  of  something  outside,  and  ind^>endent  of  the  property  insured, 
will  not  avoid  a  fire  policy.   Howard  Insurance  Co.  v.  Comick,  474. 

18.  Stoves.  —  In  an  application  for  an  insurance,  in  which  the  location  and  descrip- 
tion of  the  neighboring  buildings  was  properly  given  (one  of  which  was  a  carpenter 
shop),  it  was  held  that  an  omission  to  state  that  the  shop  was  heated  by  stoves,  or 
to  say  what  provision  was  made  for  warming,  was  neither  a  fraudulent  concealment 
of  material  facts,  nor  a  breach  of  the  covenants  of  the  assured  party ;  unless  per- 
haps the  heating  was  effected  in  an  unusual  aud  extraordinary  manner.  Girard 
Insurance  Co,  v.  Stephenson,  513. 

19.  Mortgage,  —  An  application  by  a  mortgagee  in  possession  for  insurance  "  on  dwell- 
ing-house," which  conuins  no  direct  question  or  statement  as  to  his  title ;  but,  in 
reply  to  a  question  as  to  incumbrances,  states  as  follows :  "  First  mortgage  to  M. 
W.  (the  name  of  the  plaintiff),  entered  October,  1855; "  and,  in  reply  to  a  ques- 
tion, whether  the  property  is  insured,  states  as  follows :  "  Not  on  first  mortgagee's 
interest ; "  does  not  disclose  such  a  want  of  true  representation  of  the  title  of  the 

^  applicant  as  to  avoid  the  policy,  although  the  by-laws  require  him  to  state  his  true 
t^e.    Wyman  v.  People's  Insurance  Co,  531. 
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30.  Non-disdoture,  —  On  a  condition  in  a  policy,  that  it  should  be  void  if  the  assured 
should  omit  to  communicate  any  matter  material  to  be  made  known  to  the  insurer, 
held,  that  this  meant  some  matter  not  only  material,  but  also  unknown  to  the  insur- 
ers ;  and  that  it  did  not  apply  to  something  which  it  might  wdl  be  ptesumed  was 
known  to  them  or  their  agents.   Pimm  y.  Lewii,  585. 

21.  Title  to  property.  — A  perM>n  is  not  bound  to  specify  his  interest  in  the  property 
insured  unless  inquiry  is  made.   Phelps  t.  Gebkard  Fire  Inmtrance  Co,  624. 

22.  A  firm  obtained  insurance  upon  a  storehouse,  and  the  stock  of  goods  therein,  for 
a  separate  sum.  The  interest  of  the  insured  in  the  bouse  was  inccwrectly  described 
in  the  policy  as  belonging  to  the  firm,  whereas  it  was  the  property  of  one  of  its 
members.  In  a  suit  brought  to  recorer  for  the  lots  of  the  goods,  kdd,  in  the  ab- 
sence of  proof  that  the  plaintifib  procured  the  insurance  upon  the  house  for  a 
firaudnlent  purpose,  or  that  their  supposed  interest  in  the  house  induced  the  defend- 
ant  to  insure  the  goods,  that  this  does  not  vitiate  the  insurance  on  the  goods. 
Phanix  Inturanee  Co.  r.  Lawrence,  628. 

28.  MatericU  misrepresentrxtions.  —  Under  St.  1861,  c.  152,  which  provides  that  "in  all 
insurance  against  losses  by  fire  the  conditions  of  the  insurance  shall  be  stated  in 
the  body  of  the  policy,  and  neither  the  application  of  the  insured  nor  the  by-laws 
of  the  company,  as  such,  shall  be  considered  as  a  warranty  or  part  of  the  con- 
tract," an  express  condition  in  the  body  of  a  policy  that  the  application  contains  a 
just,  ftill,  and  true  exposition  of  all  the  facts  and  circumstances  in  regard  to  the 
condition,  situation,  value,  and  risk  ci  the  property,  so  far  as  the  same  are  known 
to  the  insured  and  material  to  the  risk,  will  authorize  the  onnpany  to  resist  pay- 
ment of  a  loss  on  the  ground  that  the  application  contained  material  misrepresen- 
tations in  those  respects.   Barre  Boot  Company  v.  Mif/ord  Inswrtmoe  Co.  703. 

24.  When  property  field  in  trust. — If  one  who  holds  property  by  a  deed  absolute  oo 
its  face  give  an  agreement  to  reconvey  upon  being  indemnified  for  liabilities  for 
which  the  deed  was  given,  he  holds  the  property  in  trust.  Day  v.  Charter  Oak  In' 
surance  Co.  725. 

25.  The  requirement  that  the  insured  should  accurately  state  the  nature  and  extent 
of  his  interest  is  only  fulfilled,  when  the  property  consists  of  several  parcels  in 
which  his  interest  is  not  alike  in  all,  by  a  statement  of  his  interest  in  eacL  Ih. 

26.  It  is  error  to  subnut  to  the  jury  the  question  of  notice  to  the  defendant  <^  over- 
insurance,  when  the  evidence  shows  that  none  was  given  to  the  company  or  its 
authorized  agent,  but  only  that  the  fact  was  ascertained  by  tiie  agent  of  another 
insurance  company  while  transacting  business  for  his  principal,  and  was  not  com- 
municated to  the  defendant.  The  rule  which  requires  an  applicant  for  insurance 
to  set  forth  the  nature  of  his  interest  in  the  property  to  be  insured  does  not  extend 
to  assignments  of  policies  while  in  force ;  hence,  it  was  not  error  to  charge  the  jury 
in  an  action  on  a  policy  for  the  use  of  persons  to  whom  it  had  been  assigned,  that 
the  omission  of  the  latter  to  inform  the  company  of  the  extent  of  their  interest  in 
the  property,  at  the  time  of  the  transfer  or  renewal  of  the  policy,  would  not  pre- 
vent a  recovery,  if  the  defects  in  title  or  otherwise  were  waived  by  the  proper  agent 
of  the  company.   Lycoming  Insurance  Co.  v.  Mitchell,  794. 

27.  Incumbrances.  —  In  an  action  on  a  policy  of  insurance,  where  the  defence  rested 
on  a  false  representation  by  the  party  insured,  as  to  the  existence  of  incnmbraocee 
on  the  property,  it  was  held  not  error  in  the  court  to  refuse  to  instruct  the  jury,  as 
matter  of  law,  that  it  was  such  a  fraud  on  the  company  as  would  avoid  the  pdicy. 
Whether  the  false  representation  was  or  was  not  wilful  and  fraudulent,  was  a  ques* 
tion  of  fact  for  the  jury,  under  proper  instruction  as  to  the  effect  of  such  a  repre- 
sentation.   Cumberland  Valley  Protection  Co.  v.  Mitchell,  801. 

28.  "Sor  was  it  error  to  refuse  to  charge  the  jury,  that  the  concealment  of  the  exist- 
ence of  incumbninccs,  at  the  time  when  the  ratificaticm  of  the  transfer  of  the  policy 
was  procured,  was  such  a  fraud  on  the  company  as  would  vitiate  the  policy  in  the 
hands  of  the  assignee.  lb. 
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29.  It  is  not  neceasaiy  that  the  interest  o£  persons  in  the  prop6rt7  insured  be  stated, 
when  application  is  made  for  the  ratification  of  the  transfer  of  a  policy  of  insur- 
ance. Jh, 

SO.  A  contract  of  affirmance  founded  on  misrepresentation  is  yoidable  but  not  void, 
and  if  an  insurance  company,  after  knowledge  of  the  facts,  reco£;nize  the  existence 
of  the  contract  by  acting  upon  it,  demanding  and  receiving  payments  of  assess- 
ments under  it^  they  thereby  waive  all  right  to  avoid  it.  lb, 

FBICTION  MATCHES. 
S6ep.S3a 

FUKNACES. 
See  p.  655. 

GAS. 
See  p.  100. 

GOODS  IN  TRUST. 

See  Damages,  or  p.  341 ;  also  p.  776. 

Plaintiff  made  with  defendants  a  policy  of  insurance  against  fire,  in  which  plaintiff 
was  described  as  a  com  and  flour  factor ;  the  polk^  was,  amongst  other  things,  on 
goods  in  his  warehouses,  and  on  *'  goods  in  trust  or  on  commission  therein."  The 
defendants  covenanted  to  make  good  any  damage  by  fife  to  the  property  insured. 
The  plaintiff  was  a  wharfin^r  and  warehouseman.  He  had  in  his  warehouses 
goods  belonging  to  his  customers,  which  were  deposited  with  him  in  that  capacity, 
and  on  which  he  had  a  lien  for  the  charges  for  cartage  and  warehouse  rent,  but  no 
fiirther  interest  of  his  own.  No  charge  was  made  to  the  customers  for  insurance, 
nor  were  they  informed  of  the  existence  of  the  policy.  The  plaintiff's  warehouse 
was  consumed  by  fire  with  all  the  goods  in  it.  The  defendants  paid  the  value  of 
the  plaintiff's  own  goods,  and  the  amount  of  his  lien  on  his  customer's  goods ;  but 
refused  to  pay  the  value  of  the  customer's  interest  in  the  value  of  the  goods 
beyond  the  lien.  Held,  that  the  goods  of  the  customers  were  in  trust  within  the 
meaning  of  the  policy ;  and  that  the  plaintiff  was  entitled  to  recover  the  entire 
value.    Waters  v.  Monarch  Assurance  Co,  49. 

GROCERIES. 
See  Policy,  or  p.  707. 

GUNPOWDER. 

See  Causa  Pboxima,  or  p.  478 ;  Spibituous  Liquobs,  or  p.  707;  also  pp.  461, 

553,744. 

1 .  On  sale.  —  To  a  valued  policy  of  insurance  against  fire,  on  a  "  stock  of  goods  and 
merchandise  contained  in  "  plaintiff's  store,  one  of  the  conditions  was  that  "  the 
keeping  of  gunpowder  for  sale  or  on  storage,  upon  or  in  the  premises  insured,  shall 
render  the  policy  void."  Held,  that  the  keeping  of  small  quantities  of  gunpowder 
in  kegs,  as  part  of  the  stock  of  goods  kept  for  sale,  did  not  vitiate  the  policy.  Leg- 
gett  V.  ^tna  Insurance  Co.  140. 

2.  Where  three  adjoining  houses  were  insured  in  one  policy,  for  a  specified  sum  on 
each,  and  one  of  them,  occupied  as  a  shoe  store,  was  afterwards,  without  the  knowl- 
edge or  consent  of  the  insurers,  changed  into  a  grocery  store,  in  which  gunpowder 
was  kept,  and  from  an  explosion  of  which  all  the  houses  were  ii^ured,  the  condi- 
tions annexed  to  the  policy  requiring  groceries  and  gunpowder  to  be  specified  and 
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paj  a  higher  rate  of  preminm  :  Held,  that  the  contract  was  entire,  and  that  there 
conld  he  no  recovery  for  the  injnry  to  any  of  the  houses,  although  the  owner  did 
not  know  that  the  tenant  kept  gonpowder  in  the  house.  Fire  Atsociatiom  t.  WH- 
Uamson,  154. 

3.  Explosion  of. — A 'clause  in  the  policy  of  fire  insurance  that  the  insurers  should 
not  be  liable  for  a  loss  from  an  explosion  of  gunpowder,  applies  to  the  case  of  a  fixe 
originating  from  the  explosion  of  gunpowder  on  the  premises.  Gremwald  v.  /imcr. 
once  Co,  451. 

4.  Where,  to  stop  the  spread  of  fiames,  a  house  already  on  fire  is  blown  up  with  gun- 
powder, there  being  no  means  of  extinguishing  fire  by  water  in  the  town,  the  in- 
surers are  liable.  lb. 

5.  Agents  $  knowledge.  —  Where  by  a  fire  policy  it  was  provided  that  the  keeping  of 
gunpowder  "  without  written  permission  in  the  policy "  should  render  the  policy 
void,  it  was  hdd  that  if  the  agent  taking  insurance  on  a  stock  of  goods  knew  that 
gunpowder  was  kept  and  to  be  kept,  the  keeping  it  would  not  render  the  policy 
Yoid,  whether  permission  to  keep  it  was  indozsed  or  intended  or  n^lected  to  he  in- 
dorsed or  not.   Peoria  Insurance  Co.  v.  HaU,  737. 

6.  Notice  of  this  fact  to  the  agent  was  notice  to  the  principal,  and  by  taking  the  pre- 
mium and  issuing  the  policy,  the  insurer  must  be  regarded  as  having  waived  Um 
condition  which  prohibited  gunpowder  being  kept.  /&. 

HAT  BLEACHING. 
Seep.  106. 

HAZAKDOUS  ABTICLES. 
See  p.  640. 

HAZARDOUS  TEADB. 
See  p.  480. 

HOUSE  OF  ELL-PAMB. 

A  policy  of  insurance  upon  a  hotel,  described  in  the  application  (which  is  expressly 
made  a  part  of  the  policy  and  warranty  on  the  part  of  the  assured)  as  occupied  as 
such  by  a  tenant,  and  which  is  in  fact  leased  and  apparently  used  as  a  hotel  at  Uie 
time  of  obtaining  the  insurance,  is  not  avoided  by  its  being  then  used  by  the  tenant, 
without  the  knowledge  or  consent  of  the  assured,  as  a  house  of  iU-fiune.  HfH  v. 
People's  Insurance  Co.  71. 

HUSBAND  AND  WIFE. 
See  pp.  287,  552. 

INCBEASE  OF  BISK. 
See  pp.  16,  28,  106,  408, 481,  758. 

1.  Stoves.  —  The  setting  up  of  seven  stoves  in  the  building  containing  the  insoied 
property  held  to  authorize  the  jury  to  find  an  increase  of  risk.  Fabyan  y.  Union  In- 
surance Co.  108. 

2.  Permanent  increase. — It  was  part  of  one  of  the  conditions  of  the  policy  that,  '*if 
after  insurance  is  effected  the  risk  shall  be  increased  by  any  means  within  the  con- 
trol of  the  assured,  such  insurance  shall  be  void  and  of  no  efiect"  Hdd,  that  the 
increase  of  risk  contemplated  was  by  something  permanent  or  habituaL  Leggett  v. 
uEtna  Insurance  Co.  140. 

3.  The  addition  of  a  steam-engine,  cupola-furnace,  foundry,  and  blacksmith  forge  to  a 
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back  bnflding  connected  with  that  containing  the  press,  hdd  to  be  evidence  of  an 
increase  of  risk,  such  as  was  forbidden  by  the  proviso.  Robinson  y.  Mercer  Insure 
ance  Co.  277. 

4.  If  there  is  no  stipulation  in  the  policy  against  an  increase  of  the  risk,  good  &ith  re- 
quires the  assured,  if  he  exposes  the  property  to  a  risk  far  more  hazardous  than 
coold  have  been  contemplated  bj  the  insurers,  to  notify  them  of  the  change,  and  a 
neglect  to  do  so  may  be  considered  evidence  of  gross  negligence,  which  will  avoid 
the  policy.  Ih. 

5.  The  mere  requirement  of  notice  of  increase  of  risk  without  any  penalty  for  failure 
need  not  be  performed  (the  loss  not  having  occurred  by  reason  of  the  increase), 
though  the  provision  state  that  upon  such  notice  the  company  shall  have  the  option 
to  determine  the  contract ;  for  it  cannot  be  certainly  assumed  upon  the  trial  that 
the  contract  would  have  been  terminated.   Joyce  v.  Maine  Insurance  Co,  317. 

6.  Disclosure  of  new  facts,  —  If  the  by-laws  of  an  insurance  company  are  expressly 
made  a  part  of  the  policy,  and  provide  that  if  subsequent  to  the  making  of  the  ap- 
plication any  new  fact  shall  exist,  by  the  change  of  any  &ct  disclosed  in  the  appli- 
cation, or  the  erection  or  alteration  of  any  building,  which  increases  the  risk,  or 
which  it  would  have  been  necessary  to  state  had  it  existed  at  the  time  when  the  ap- 
plication was  made,  the  policy  shall  be  void  unless  written  notice  is  given  to  the 
directors  and  their  written  consent  obtained ;  the  insured  is  bound  to  ^e  same 
degree  of  strictness  in  disclosing  the  existence  of  new  facXB  whether  material  or  not, 
as  in  disclosing  the  fkcts  existing  at  the  time  of  making  the  application.  Calvert  v. 
Hamilton  Insurance  Co,  538. 

.  INCUMBBANCE. 

See  pp.  28,  150, 151,  409,  554,  580, 595,  640,  698,  706,  707,  716,  730. 

Waiver.  —  When  an  applicant  for  insurance  has  answered  a  question  in  the  ap- 
plication as  to  the  existence  and  amount  of  incumbrances  upon  the  property  by 
saying  that  incumbrances  exist,  without  stating  their  amount,  the  issuing  of  the 
policy  is  a  waiver  of  any  objection  to  the  answer  on  the  ground  of  insufficiency ; 
and  the  whole  amount  of  incumbrance  is  immaterial  if  the  plaintiffii  are  in  posses- 
sion under  a  first  mortgage,  which  is  for  a  greater  sum  than  the  amount  of  the 
insoranoe.   Nichols  v.  Fayette  Insurance  Co,  520. 

INDEPENDENT  CONTBACTS. 

A  policy  on  merchandise  and  another  on  the  factory  issued  by  the  defendants  to  the 
plaintiff  held  independent  contracts.  North  Berwick  Co,  v.  New  England  Insurance 
Co,  790. 

INSOLVENCY. 
See  Alibnatiok,  or  p.  417. 

INSURABLE  INTEREST. 

See  pp.  24,  180,  241,  285,  287,  416,  552,  555,  737,  755,  776. 

One  who  owns  the  soil  is  presumed  to  own  the  buildings  thereon.  And  where  the 
land-owner  leased  to  another,  at  a  nominal  rent,  with  permission  to  erect  a  building, 
the  lessee  to  surrender  the  premises  in  as  good  condition  as  they  had  been  in  before, 
with  no  reservation  of  a  right  to  remove  the  building,  held,  that  the  land-owner  had 
an  insurable  interest  in  the  building,  being  the  presumed  owner.  New  York  v. 
Hamilton  Insurance  Co,  675. 

"INSURED." 
See  AssioNMBNT,  or  p.  1 ;  Rehtsubance,  or  p.  188. 
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INTENTION. 
To  violate  terms  ofpoliey.   See  p.  483. , 

INTEREST. 
See  p.  646. 

JUDGMENT. 
See  p.  737. 

JUBY. 

See  Law  and  Fact  ;  aUo  pp.  431,  513»  653. 

LANDLORD  AND  TENANT. 

See  Altbbatioiis,  or  p.  7. 

Tht  insnnuice  of  a  landlord  who  usee  reasonable  care  and  diligence  in  the  selection 
of  tenants  and  the  management  of  the  premises  Is  not  afiected  by  his  tenants  keep- 
ing straw  on  the  premises  without  his  knowledge  or  assent,  so  as  to  increase  the 
risk.    WhiU  v.  Mutual  Assurance  Co.  216. 

LAW  AND  FACT. 
See  pp.  481,  513,  652. 

1.  In  an  action  to  recover  for  a  loss  hj  fire,  which  originated  in  an  adjoining  cu- 
penter  shop  the  location  of  which  was  properly  given  in  the  application  for  the  in- 
surance, it  is  not  error  to  permit  the  jury  to  decide  whether  stores  are  costomarf 
and  necessary  in  a  carpenter  shop,  coupled  with  instructions  that  if  not  neoessarj 
and  customary  the  plaintiff  cannot  recover.  Qirard  Insurance  Co,  v.  St^phensm, 
513. 

2.  Nor  is  it  error  in  such  a  case  for  the  court  to  permit  the  jury  to  decide  whether 
the  placing  of  a  steam-engine  in  the  shop,  by  which  the  stoves  were  superseded, 
had  increased  the  hazard  over  what  it  would  have  been  from  the  stoves  alone,  witb 
the  instruction  that  if  it  had  done  so,  and  the  loss  was  the  result  of  the  change, 
the  plaintiff  must  fail ;  but  if  not,  the  loss  must  fall  upon  the  company,  even 
though  the  fire  may  have  originated  from  the  engine.  lb, 

LEASE. 

Cimstructuni  qf.   See  p.  654. 

LEVY  ON  PROPERTY. 
See  pif.  651,  653. 

WronQfuL  —  A  condition  in  a  policy  of  insurance  that  it  should  cease  from  the  time 
that  the  property  insured  should  be  levied  on  or  taken  into  possession  or  custody, 
under  an  execution  or  other  proceeding  at  law  or  equity,"  does  not  apply  to  a 
wrongful  levy  made  upon  the  property  as  that  of  another  person.  PhUaddfkia 
Insurance  Co.  v.  Mills,  780. 

LEX  LOCL 
See  p.  3. 

LIENS. 

See  Mbchaniob'  Libk  ;  also  pp.  24,  388,  580. 

A  judgment  against  an  insurer,  which  is  limited  in  its  effect,  and  does  not  extend  to 
the  insured  property,  is  not  a  "  lien  "  within  the  meaning  of  the  interrogatory  pn>- 
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ponnded  to  insnrera  relative  to  incambrances,  and  will  not  aroid  a  policj  of  insur- 
ance which  issued  upon  a  negative  answer  by  the  party  insured.  Somenet  Insur- 
ance Co.  V.  Mc Anally,  733. 

LIMITATION  CLAUSE. 

See  Prblimxitart  Proofs,  or  p.  444;  also  pp.  105,  110,  144,  343,  299,  407,  410, 
546,  555,  556,  5S5,  621,  755. 

The  limitation  dause  JM  invalid.   See  p.  230. 

1.  Waiver.  —  One  of  the  conditions  of  a  policj  of  insurance  was  that  no  action 
shquld  be  brought  under  it  against  the  company,  unless  within  twelve  months  after 
the  right  accrued.  The  plaintiff  alleged  a  waiver  of  this  condition ;  and  relied 
upon  an  alleged  conversation  between  his  agent  and  the  president  of  the  company. 
Held,  that  the  condition  could  not  be  so  waived,  and  that  such  evidence  was  prop- 
erly rejected.  Held,  also,  that  the  letter  set  out  below  contained  no  evidence  of  a 
waiver  of  this  condition.   Lampldn  v.  Western  Assurance  Co.  18. 

S.  Construction. — The  clause  requiring  suit  to  be  brought  within  a  certain  time,  and 
that  requiring  action  to  be  postponed  a  certain  time,  must  be  read  together.  And 
therefore  where  the  action  was  to  be  brbught  within  six  months  after  loss,  and 
sixty  days  were  to  be  allowed  after  a^usting  the  proofs,  held,  that  if  the  adjust- 
ment took  so  long  that  the  six  months  expired  before  the  end  of  the  sixty  days 
still  to  be  allowed,  the  six  months'  clause  must  give  way  to  an  action  brought  act 
the  end  of  the  sixty  days.   Nmo  York  v.  Hamilton  Insurance  Co.  675. 

S.  By  one  of  die  conditions  attached  to  a  fire  policy,  it  was  provided  that  no  suit 
should  be  brought  upon  it  unless  within  twelve  months  next  after  the  loss ;  and  in 
case  any  suit  should  be  commenced  after  the  expiration  of  twelve  months,  the 
lapse  of  time  should  be  deemed  and  taken  as  conclusive  evidence  against  the  va- 
lidity of  the  claim.  It  was  held  that  if  such  a  condition  was  valid  at  all,  it  was 
"valid  as  a  contract  onhfy  and  that  the  limitation  fixed  by  it  must,  upon  the  principles 
governing  contracts,  be  more  flexible  in  its  nature  than  one  fixed  by  statute,  and 
liable  to  be  defeated  or  extended  by  any  act  of  the  insurer  which  prevents  action 
being  brought  within  the  prescribed  period.  Held,  further,  that  the  insured  had 
the  whole  of  the  twelve  months  within  which  to  commence  suit,  and  that  the  limi- 
tation mast  rest  upon  the  tacit  condition,  without  which  it  could  not  be  valid,  that 
the  insurer  should  be  accessible  to  the  service  of  process  by  which  suit  may  be 
commenced  against  him,  if  not  for  the  whole  period,  at  least  for  a  sufficient  time 
immediately  preceding  its  close  to  enable  the  insured  to  commence  his  suit  in  the 
ordinary  legal  mode.   Peoria  Insurance  Co.  v.  HaU,  737. 

4.  And  process  having  been  issued  before  the  expiration  of  the  twelve  months,  re- 
turnable two  days  after  their  expiration,  and  no  agent  of  the  insurer — a  fbreign 
corporation  —  being  found  in  the  county,  upon  whom  to  make  service,  and  new 
process  being  issued  on  the  return  of  the  first,  it  was  held  that  the  failure  to  com- 
mence suit  within  twelve  months  was  sufficiently  excused,  and  the  second  suit, 
under  the  circumstances,  was  brought  in  season.  Ih, 

LOST  POLICY. 
See  p.  180. 

MATCHES. 
See  pp.  330,  555. 

MATERIALITY. 
See  pp.  497,  646. 
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MECHANICS'  LIEN. 

An  insurable  interest.   Stout  v.  City  Insurance  Co.  556. 
Assignment  of  policy  on.  lb. 

MISDESCRIPTION. 
See  Fbaud  and  Misbbprbsentation  ;  also  p.  33. 

MISREPRESENTATION. 
See  Fbaud  and  Misbbpbbsbmtation. 

MISTAKE. 
See  pp.  149,  295,  600 ;  Aqevt,  or  p.  161. 

MORTGAGE. 
See  pp.  23,  106,  325,  408,  584,  723,  789. 
Insurance  of  mortgage  interest.    See  pp.  416,  761. 

MUNICIPAL  POWERS. 

The  common  council  of  Detroit  has  power  to  pass  ordinances  establishing  fiie  limitB, 
and  forbidding  the  rebuilding  or  repair  of  wood  buildings  within  such  Itmiti. 
Such  an  ordinance  is  not  to  be  regarded  as  a  condemnation  to  the  public  use  of 
such  buildings  as  have  become  worthless  unless  repaired.  Brady  v.  NorAwestern 
Insurance  Co.  663. 

MUTUAL  COMPANIES. 

1.  Membership  of  company.  —  The  fifth  section  of  the  charter  of  the  company  pro- 
vides, "  that  all  policies,  or  contracts  founded  thereon,  shall  be  subscribed  bj  the 
president,  and  attested  by  the  secretary,  and  the  said  company  shall  be  liable  for 
all  loss  or  damage  by  fire  or  other  casualty,  agreeably  to  the  terms  thereof/'  The 
sixth  section  provides,  "  that  every  person  who  shall  become  a  member  by  efi^cting 
insurance  shall,  before  he  receives  his  policy,  deposit  his  promissory  note  for  sodi 
a  sum  of  money  as  shall  be  determined  by  the  directors."  The  eighth  se(^on  pro- 
vides, that  every  member  of  said  company  shall  be  bound  to  pay  for  losses  in  pro- 
portion to  the  amount  of  his  deposit  note ;  and  the  company  shall  have  a  lien  on 
the  building  insured  to  the  amount  of  the  note,  when  they  shall  file  a  memorandum 
with  the  clerk  of  the  county.  Held,  that  the  deposit  of  the  note  is  a  condidon  pre^ 
edent,  without  which  no  one  can  become  a  member ;  and  no  one  can  be  insured, 
directly  or  indirectly,  without  becoming  a  member,  or  at  leaft  without  placing  him- 
self in  a  situation  so  that  he  is  entitled  to  be  a  member,  and  is  prevented  by  &iilt  of 
the  company.   BdleviUe  Insurance  Co.  v.  Van  Winkle,  269. 

2.  The  directors  of  a  mutual  insurance  company,  or  their  ofiBcers,  by  thdr  direction 
or  approval,  may  so  act  as  to  entitle  a  person  to  become  a  member  who,  by  the 
fault  of  the  officers  of  the  company,  has  been  prevented  from  depositing  his  note, 
and  so  as  to  authorize  a  court  of  equity  to  compel  his  being  received.  B. 

3.  All  persons  applying  to  become  members  of  an  incorporated  insurance  oompanj 
must  be  presumed  to  have  known  the  terms  of  its  charter  and  by-laws.  Ih. 

NEGLIGENCE. 
See  pp.  23,  715. 

Mere  negligence  on  the  part  of  a  person  insured,  which  is  the  direct  canse  of  a  loa 
by  fire,  is  not  a  defence  to  an  action  opon  the  policy,  if  he  acted  in  good  fiudi, 
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and  his  negligence  did  not  amount  to  recklessneM  and  wilfol  miscondnct.  Jokmon 
T.  Berlahirt  Insurance  Co,  637. 

NON-DISCLOSURE. 
See  Bill  OF  Bbtibw;  Fbaub  amd  Misrbprbsbhtatioic. 

NOTICE  OF  LOSS. 
See  Abbit&atioit,  or  p.  375 ;  also  pp.  3,  16,  313,  453,  481,  510,  565,  65S. 

1.  Forthwith,"  —  A  requisition  in  a  policy  of  insurance  that  the  assured  shall  forth- 
with  give  notice  of  a  loss  to  the  company  is  not  complied  with  by  giving  notice  at 
the  expiration  of  twenty  days.  WkUehwrst  y.  North  Carolina  Insurance  Co, 
482. 

2.  By  a  condition  in  the  policy,  the  insured  were  bound,  in  case  of  loss  by  fire,  to 
fbrthwith  give  notice  to  the  secretary,  and  within  thirty  days  after  loss  to  deliver 
to  the  secretary  a  particular  account  of  such  loss  or  damage.  An  account  was 
sent  by  mail  to  the  secretary,  setting  out  the  names  of  the  partners,  the  number  of 
their  policy  and  amount  insured  theVein,  the  value  of  their  stock  in  the  store  as 
estimated  from  their  books,  and  reciting  insurances  in  two  companies  (the  store  in 
front  and  its  brick  extension  having  been  insured  by  another  company),  giving  an 
account  of  an  entire  undivided  loss,  and  claiming  it  to  be  embraced  in  the  policies 
of  the  two  companies,  but  without  stating  the  amount  of  the  loss  or  damage  upon 
the  policy  of  the  insurance  company  defendant,  nor  that  the  loss  was  upon  goods 
insured  under  that  policy,  nor  in  what  way  that  loss  was  ascertained.  Held,  that 
the  account  sent  was  not  such  a  particular  account  of  the  loss  and  damage  as  was 
required  by  the  policy.   Lycoming  Insurance  Co.  v.  Updegraff,  565. 

3.  Personal  notice  not  necessary.   Herron  v.  Peoria  Insurance  Co.  601. 

4.  Waiver.  —  A  defect  in  the  time  of  giving  notice  of  loss  stands  on  different  ground 
from  defect  in  the  matter  of  the  notice.  The  former  may  be  waived,  but  it  requires 
different  evidence  from  what  would  be  sufficient  as  to  the  latter.  Patrick  v.  Farm- 
ers* Insurance  Co,  621. 

5.  A  vote  of  the  company  to  indefinitely  postpone  the  plaintifi's  claim  held  not  a 
waiver  of  the  requirement  of  notice  within  a  certain  time.  Ih. 

NOTICE  OF  OTHER  INSURANCE. 
See  Other  Insukamce. 

OCCUPATION  OF  PREMISES. 
See  ExPEBTS,  or  p.  317  ;  also  pp.  461,  474,  484,  553. 

1.  Warranty.  —  A  mere  statement  of  the  occupation  of  a  house  by  the  insured  is  not 
a  warranty  that  it  shall  continue  so  occupied.   Joyce  v.  Maine  Insurance  Co.  317. 

2.  Notice  of  vacancy.  —  Where  the  provision  of  a  policy  of  insurance  was  that  "if 
any  change  be  made  as  to  the  tenants  or  occupancy  of  the  premises  without  being 
notified  to  the  company  and  indorsed  upon  the  policy,  then  this  instrument  to  be 
void."  Held,  that  if  the  persons  who  occupied  the  premises  at  the  time  of  the  ex- 
ecution of  the  policy  left  a  short  time  before  the  fire,  leaving  them  unoccupied  at 
the  time  of  the  fire,  it  was  not  necessary  that  the  assured  Should  have  given  the 
company  notice  that  the  tenant  had  left,  in  order  to  hold  the  company  liable. 
McAnnaUy  v.  Somerset  Insurance  Co.  518. 

3.  Vacating  house.  —  A  policy  of  insurance,  issued  upon  a  dwelling-house  occupied  by 
tenants,  and  containing  a  provision  that  "  the  policy  becomes  void  when  the  occu- 
pant personally  vacates  the  premises,  unless  immediate  notice  be  given  to  this 
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company,  and  additional  preminm  paid,  "will  become  void  if  tbe  bnflding  is  va- 
cated and  the  only  notice  given  thereof  is  to  an  agent  of  the  company  whoee  au- 
thority is  limited  to  take  applications  and  countersign  policies,  to  collect  aad 
receive  cash  for  premiums,  and  to  issue  a  '  binder '  on  special  hazards  for  ten  daj^** 
and  no  additional  preminm  is  paid ;  and  it  is  immaterial  that  the  iDsored  did  not 
know  the  extent  of  the  agent's  authority.   Harrison  v.  Ct^  Iimprance  Co,  759. 

OIL. 
See  p.  655. 

OTHER  INSUBANCB. 

See  pp.  3,  25,  28,  111,  229,  269,  285,  315,  316,  379,  407,  408,  441,  453,  483,  553,  564, 

585,  595,  652. 

1.  Verbal  coruent, — A  policy  issued  by  a  mutual  fire  insurance  company,  whose  by- 
laws provide  that  any  insurance  subsequently  obtained  without  the  consent  in  writ- 
ing of  their  president  shall  avoid  the  policy,  and  that  the  by-laws  diall  in  no  case 
be  altered  except  by  a  vote  of  two  thirds  of  the  stockholders  or  directons,  is  avoided 
by  a  subsequent  insurance  obtained  with  the  mere  v^bal  consent  of  the  president. 
HaU  V.  MechanicM*  Insurance  Co,  59. 

2.  If  a  policy  provides  "  that  the  aggregate  amount  insured  in  this  and  other  com 
panics  shall  not  exceed  two  thirds  of  the  estimated  cash  value,"  such  insnnuioe,  in 
violation  of  the  agreement,  renders  the  policy  void.  Ljfcoming  Insurance  Ce,  v. 
Slockbower,  157. 

3.  Notice. — If  the  company  has  notice  of  the  additional  insurance,  and  elects  not  to 
avoid  the  policy,  but  treats  it  as  in  full  force,  it  is  a  waiver  of  the  right  to  resist  a 
recovery  upon  that  ground.  lb. 

4.  Waiver.  —  The  implied  waiver  arising  from  such  acts  of  the  insurance  company 
will  not  deprive  it  of  the  benefit  of  a  stipulation  that  in  the  event  of  other  insur- 
ances, only  a  proportionate  part  of  the  amount  insured  shall  be  demahded  on  tbe 
policy.  lb. 

5.  Prior  insurance.  —  Upon  the  face  of  a  policy  were  printed  provisions  that  in  case 
the  assured  already  had  other  insurance  on  the  property,  not  notified  to  the  com- 
pany and  mentioned  In  the  policy,  this  policy  should  be  void ;  and  that  if  subse- 
quent insurance  should  be  obtained,  and  not  notified  to  the  company  and  indorsed 
upon  the  policy,  the  policy  should  cease.  Held,  that  a  clause  inserted  in  writing 
upon  the  face  of  the  policy,  in  these  words,  "  Other  insurances  permitted  without 
notice  until  required,"  applied  to  prior  as  well  as  to  subsequent  insurances ;  and 
that  a  previous  policy  did  not  therefore  avoid  this  one ;  but  if  it  contained  similar 
printed  clauses,  was  itself  made  void  by  the  obtaining  of  this  one,  without  any  voce 
or  adjudication  by  the  previous  insurers  that  the  property  was  over  insured  and 
an  election  by  th^  to  cancel  their  policy ;  although  they  by  their  policy  reserved 
the  right  to  cancel  it  in  case  of  any  subsequent  insurance  which,  with  thein, 
should  in  their  opinion  amount  to  an  over-insurance.  Kimball  v.  Howard  Insur- 
ance Co.  176. 

6.  A  notice  by  the  assured  to  the  agent  of  an  insurance  company,  of  the  assnred's 
intention  to  procure  subsequent  insurance  upon  the  same  property,  is  not  evidence 
of  a  compliance  with  a  provision  in  tbe  first  policy  requiring  any  subsequent  in- 
surance to  be  made  known  to  the  first  insurers  and  indorsed  upon  the  policy,  or 
otherwise  acknowledged  in  writing  by  them.  lb, 

7.  The  question  whether  reasonable  diligence  has  been  used  in  communicating  a  sab- 
sequent  insurance  to  the  first  insurers,  when  all  the  fkcts  are  agreed,  is  a  question 
of  law  for  the  court.  lb. 

8.  Seven  months  is  an  unreasonable  delay  in  giving  notice  of  a  subsequent  insurafioi 
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to  pievioiis  insnren  whose  policy  expressly  required  the  assured  to  give  sach 
notice  "with  reasonable  diligence."  lb. 

9.  A  policy  of  insurance  against  fire,  issued  by  a  stock  company,  in  consideration  of 
an  entire  premium,  for  one  sum  upon  a  stock  of  goods,  and  for  an  additional  sum 
upon  the  fixtures  in  the  same  shop,  and  stipulating  that  in  case  of  any  subsequent 
insurance  on  the  same  property,"  without  a  certain  notice  and  acknowledgment, 
**  this  policy  shall  cease,  and  be  of  no  further  effect,"  is  wh<^y  avoided  by  sudi  a 
subsequent  insurance  on  the  goods  only.  Ih, 

10.  Burden  of  proof.  —  In  an  action  on  a  policy  of  insurance,  in  which  the  defence 
relied  upon  is  a  subsequent  msurance  contrary  to  the  terms  of  the  first  policy,  the 
burden  of  proving  that  the  two  policies  covered  the  same  property  is  upon  the 
defendants.    Clark  v.  HamiUm  Insurance  Co.  228. 

11.  A  policy  of  insurance  upon  "carpenter's  shop  and  carpenter's  tools"  provided 
that  the  issuing  of  any  other  policy  covering  any  portion  of  the  property  insured, 
and  not  disclosed  to  these  insurers,  should  avoid  this  policy.  Ueldf  that  evidence 
of  the  issuing  of  another  policy  to  the  same  person  upon  "  four  chests  of  carpenters' 
tools  in  wood  shop,"  described  as  situated  in  the  same  street  as  in  the  first  policy, 
and  that  there  were  in  the  shop  two  chests  of  tools  belonging  to  the  assured,  and 
two  or  perhaps  three  belonging  to  their  journeymen,  did  not  show  that  any  part 
of  the  property  was  covered  by  both  policies,  lb. 

12.  Mistake.  — A  condition  requiring  notice  of  other  insurance,  held  not  broken  by 
the  plaintifl'*s  stating,  through  mistake,  in  a  notice  of  further  insurance,  that  the 
whole  was  obtained  in  one  company.   Benjamin  v.  Saratoga  Insurance  Co.  261. 

13.  Construction.  —  This  clause  in  a  policy  of  insurance  against  fire,  *'  other  insur- 
ances permitted  without  notice  until  required,"  applies  to  insurance  already  exist- 
ing on  the  property,  notwithstanding  that  the  policy  provides  that  "  in  case  the 
assured  shall  have  already  any  other  insurance  against  loss  by  fire  on  the  prop- 
erty hereby  insured,  not  notified  to  this  company  and  mentioned  in  or  indorsed 
upon  this  policy,"  the  policy  shall  be  void  and  of  no  effect.  Blake  v.  Exchange 
Insurance  Co.  306. 

14.  The  words  "  privilege  for  $4,500  additional  instarance  "  were  written  in  the  body 
of  a  policy  of  insurance.  Held^  to  work  a  waiver  of  a  subsequent  printed  con- 
dition in  the  policy  requiring  notice  to  be  given  to  the  insurers  of  any  other  insur- 
ance (within  the  sum  specified),  and  to  leave  the  same  indorsed  on  the  policy. 
Benedict  v.  Ocean  Insurance  Co.  462. 

15.  The  true  intent  and  meaning  is,  that  the  insured  may  obtain  further  insurance 
without  notice  to  the  company,  and  without  affecting  their  policy  or  their  liability 
upon  it,  provided  such  additional  insurance  does  not  exceed  $4,500.  lb. 

16.  The  condition  requiring  notice  of  other  insurance  refers  to  all  insurance  not  void 
upon  the  face  of  the  policy.   Bigler  v.  New  York  Central  Ineurance  Co.  501 . 

17.  The  fact  that  a  third  person,  interested  in  the  property,  has  previously  obtained 
insurance'  in  the  name  of  the  plaintiflb,  but  without  their  knowledge,  will  not  avoid 
a  policy,  although  the  by-laws  annexed  thereto  provide  that  if  'a  previous  policy 
exists  and  is  not  disclosed  the  policy  shall  be  void.  Nichols  v.  Fcyette  Insurance 
Co.  520. 

18.  Construction.  —  The  policy  declared  that  "  in  case  any  other  insurance  has  been 
or  shall  be  issued  covering  the  whole  or  any  portion  of  the  property  insured,"  the 
contract  shall  be  void  without  notice  and  consent.  The  insured  removed  the  goods 
(ready-made  clothing)  covered  by  the  policy  in  suit  into  another  building  contain- 
ing other  goods  of  the  same  kind,  upon  which  he  had  obtained  other  insurance ; 
the  two  lots  of  goods  being  consolidated  after  the  removal.  Heldy  that  it  was  not 
necessary  to  give  notice  of  this  insurance.    Vose  v.  Hamilton  Insurance  Co.  606. 

19.  The  mere  fact  that  a  party  has  failed  to  disclose  the  true  nature  of  his  interest  in 
property  insured  by  him  by  a  policy  which  requires  such  disdosnre  cannot,  in  an 
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action  upon  another  policy,  be  held  to  make  the  former  void  within  a  condiUon  in 
the  latter  requiring  notice  of  other  inaorance.  David  y.  Hart/brd  Intwrfuux  Co. 
609. 

20.  Assignment, — In  reply  to  the  qnestion  whether  there  was  anj  insorance  on  the 
property,  the  plaintiff  said  no.  He  had  in  fact  previonBlj  obtained  insorance  with 
the  same  underwriter.  Held^  that  the  policy  was  not  aymded,  though  the  charter 
provided  that  other  insurance  should  only  subsist  with  the  consent  of  the  de^dants 
signified  by  indorsement  on  the  policy.  And  if  under  such  circunlstanoes  the  de- 
fendants consent  to  an  assignment  of  the  policy,  the  policy  is  binding  in  the  hands 
of  the  assignee.   Barnes  y.  Union  Insurance  Co,  716. 

OVER-VALUATION. 

See  pp.  242,  878,  416,  484,  653. 

Verdict  for  the  plaintiff  set  aside  on  the  ground  of  "  fraud  or  false  swearing,"  as  to 
the  valuation  of  the  property ;  the  plaintiff  claiming  a  loss  of  $2,400,  and  the  jniy 
assessing  his  damages  at  $1,060,  on  a  policy  for  $2,000.  WaU  y.  Howard  Insnrane^ 
Co.  648. 

OWNERSHIP. 
See  Fbaud  and  Misrsprbsbntatioit  ;  also  p.  510. . 

PARTIAL  LOSS. 
See  p.  546. 

PARTIES. 
See  pp.  28,  95,  107,  262,  733,  755. 

1.  Mortgagee,  — An  acdon  cannot  be  maintained  by  a  mortgagee,  to  whom  a  poliqr 
is  made  payable,  if  he  be  not  named  as  the  party  insured,  upon  a  breach  of  the 
terms  of  the  policy  by  the  party  so  named.  Grosvenor  v.  Atlatdie  Insmaee 
Co.  254. 

2.  Insurance  of  firm.  —  Death  of  partner.  —  If  an  insurance  be  effected  by  A  and  B 
as  partners,  upon  the  partnership  property,  A  cannot  maintain  an  action  on  the 
policy  in  his  own  name  upon  proof  of  the  death  of  B.  But  secus,  if  the  company 
subsequently  promise,  expressly  or  by  implication,  to  pay  it.  Wood  y.  Rudand  In- 
surance Co.  333. 

8.  Action.  —  An  action  may  be  brought  in  the  name  of  the  assignor  of  a  policy  (as- 
signed with  consent  of  the  underwriter)  for  the  benefit  of  the  assignee,  though  the 
former  have  no  interest  in  the  property ;  and  this,  too,  though  a  renewal  receipt 
has  been  executed  to  the  assignee.   New  England  Insurance  Co,  y.  Wetmore,  656. 

4.  Suit  may  be  brought  in  the  name  of  an  agent  who  has  effected  the  insunnoe  in 
his  own  name.    Barnes  v.  Union  Insurance  Co,  716. 

PARTNERS. 

See  Alienation,  or  p.  380 ;  also  p.  653. 

Insurance  bg  one  in  his  own  name,  213. 
Retirement  of    See  p.  330. 

1 .  What  policy  covers.  —  If  one  partner  insure  the  partnership  property  against  Ion  hj 
fire  in  his  own  name  only,  and  it  does  not  appear  that  &e  insurance  was  really  in- 
tended  for  the  benefit  of  the  firm,  the  premium  paid  from  the  partnership  funds,  and 
the  transaction  subsequently  ratified  by  the  other  partner,  the  p<dicy  will  cover  only 
the  undivided  interest  of  the  partner  insuring.   Peoria  Insurance  Co,  v.  Hall,  787. 

2.  It  makes  no  difference  in  this  respect  that  the  agent  of  the  insurer  knew  the  m- 
terest  of  the  parties,  and  that  it  was  the  intention  of  both  the  insurer  and  iosnied, 
at  the  time  of  issuing  the  policy,  that  the  insurance  should  cover  the  whole.  Ih, 
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8.  The  rule  maj  be  otherwise  where  the  partner  making  the  insurance  has  made 
advances  to  die  firm,  which,  hy  agreement,  are  to  constitute  a  lien  on  the  goods 
insured.  lb. 

4.  Where  a  policy  when  made  covers  the  interest  of  one  partner  onlr,  the  remaining 
interest  cannot  be  brought  within  it  by  the  partner  insured  subseouentlj  becoming 
the  owner  of  the  whole.  lb, 

PAYBIENTS  EX  GRATIA. 
See  p.  744. 

PLACE  OF  SUIT 

A  prorinon  of  a  bj-law  of  a  mutual  fire  insurance  company,  to  which  their  policies 
are  expressed  to  be  subject,  that  any  suit  on  a  policy  shall  be  brought  in  the  county 
where  the  company  is  established,  is  not  binding  on  the  assured.  NuU  v.  HamU- 
ton  Insurance  Co,  63 ;  Hall  y.  People's  Insurance  Co,  71;  Amesbury  y,  Bowditch  In- 
surance Co,  110;  Bartlett  y.  Union  Insurance  Co,  444. 

PLEADING. 
See  pp.  17,  315,  3dl,  407,  653,  707,  715,  716,  758. 

1.  Corenant  a  proper  remedy  upon  a  renewal  of  insurance.  Herron  r.  Peoria  Insur- 
ance Co.  601. 

2.  The  insured  need  not  set  out  the  application  in  declaring  up<m  his  policy.  lb, 

5.  In  an  action  against  an  insurer,  the  defendant,  not  being  presumed  to  know  what 
prohibited  articles  were  kept  by  the  plaintiff  when  the  loss  occurred,  is  not  bound 
to  specify  them  in  his  pleadings.  But  where  he  specifies  some,  without  alleging 
that  any  others  were  kept,  the  jury  should  not  be  permitted  to  consider  any  except 
those  specified.   Pheemx  Insurance  Co.  y.  Lawrence,  628. 

Variance,   See  p.  647. 

POLICY. 

What  it  covers.   See  Pjlbthbrs,  or  p.  737  ;  also  pp.  23,  25,  35,  161,  187,  268,  416. 

1.  A  policy  to  a  railroad  corporation  "  on  their  road  furniture,  consisting  of  locomo- 
tive engines,  cars  of  all  descriptions,  and  snow-ploaghs,  on  the  line  of  their  road, 
and  in  actual  use,  but  not  in  machine  or  repair  shops,"  cpvers  cars  left  in  the  ordi- 
nary course  of  the  business  of  the  corporation  upon  an  iron  track  connected  with 
the  railroad,  though  not  owned  nor  controlled  by  the  corporation.  Fitchbwy  Rail- 
road Co.  V.  Charlestown  Insurance  Co.  144. 

2.  Under  a  policy  on  a  comdealer's  and  seedsman's  "  stock  in  trade,  consisting  of 
com,  seed,  hay,  straw,  fixtures,  and  utensils  in  business,"  the  value  of  hops  and 
matting  cannot  be  recovered,  although  these  articles  form  an  ordinary  part  of  the 
stock  in  trade  of  such  a  business.   Joel  v.  Harvey ,  185. 

3.  If  upon  a  general  survey  of  the  provisions  of  the  policy  and  the  circumstances  under 
which  it  was  procured,  it  appears  that  the  intention  of  the  company  was  to  insure 
for  the  benefit  of  any  person  in  interest,  although  not  named,  the  common  interest 
of  the  parties  shall  not  be  defeated  for  the  want  of  technical  or  even  customary 
phrases.  If,  on  the  other  hand,  the  most  natural  construction  of  the  policy  is, 
that  the  party  named  as  the  assured  only  sought  to  protect  his  own  interest,  the 
contract  is  not  to  be  extended  so  as  to  cover  the  inter^t  of  a  third  person.  Dun- 
can V.  Sun  Insurance  Co.  191. 

4.  Verbal  contract.  —  The  declaration  stated  that  defendants,  in  consideration  of  £28 
paid  to  them  as  the  premium  of  insurance  of  £1,500  on  certain  property  described 
in  the  plaintifTs  application,  promised  to  insure  him  against  loss  by  fire  to  the 
amount  of  £1,500  until  notified  to  the  contrary,  subject  to  the  conditions  of  the 
policy,  —  that  is,  the  policy  usually  issued  by  defendants  in  Uke  cases;  that  the 
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property  was  destT03red  bj  fire,  and  although  the  plaintiff  had  done  all  thmgi 
necessary  on  his  part,  yet  defendants  had  not  paid  him  the  snm  insured.  Hdi 
bad,  the  action  for  non-payment  of  the  money  not  being  maintainable  withoot  a 
policy  nnder  defendants'  corporate  seaL  Jones  t.  Provincial  Instcrance  Co.  252. 
B.  A  policy  for  a  long  period  npon  goods  in  a  retail  shop  applies  to  the  goods  suc- 
cessively in  the  shop  from  time  to  time.  Hoopar  t.  Hudion  River  Insttranoe  Co, 
266. 

Issuance  of,  815. 

6.  A  policy  of  insurance*  on  goods  in  ^  the  brick  bnildmg  situated  on  Blain  Street,  is 
C,  known  as  D.  &  Co.'s  Car  Factory,"  covers  goods  in  a  building  ere(^  as  a 
wing  against  the  rear  wall  of  D.  &  Co.'s  car  factory  on  Main  Street,  with  an  open- 
ing itirough  the  wsfi  of  le^  than  three  feet  square,  ustutlly  closed  by  an  iron  door, 
if  both  wing  and  main  building  are  used  for  manufacturing  cars  and  known  as 
"  D.  &  Co.'s  car  factory."   Blake  v.  Exchange  Insurance  Co.  307. 

7.  Combustible  materkds.  —  A  policy  of  insurance  on  "  stock  in  trade,  being  mostly 
chamber  fhrniture  in  sets  and  other  articles  usually  kept  by  furniture  dealers," 
based  on  an  application,  which  is  made  part  of  the  contract,  for  insurance  on 
**  household  furniture,  being  my  stock  in  trade,  mostly  chamber  furniture  in  sets,*' 
covers  paints  and  Tarmsh  used  to  finish  the  fbmiture,  if  usually  kept  by  fumiturs 
dealers ;  even  if  th^  by-laws  to  which  the  policy  is  made  sabject  provide  that  the 
application  shall  be  approved  by  two  directors  ;  and  is  not  avoided  by  having  on 
the  premises  as  much  varnish  as  is  usually  k^t  by  fbonritnre  dealers,  although  it  is 
an  inflammable  sabstance,  and  the  insured,  in  answer  to  a  question  in  the  applica- 
tion, whether  any  explosive  or  highly  inflammable  matter  was  kept  near  or  in  the 
premises,  answered,  "  Not  to  my  knowledge."  HaUj/  Dorchesier  Inswraitee  Co. 
348. 

8.  Hazardous  articles.  —  A  policy  of  insurance  on  a  "  stock  in  trade,  con^ting  of  tiie 
usual  variety  of  a  country  store,  except  dry  goods,"  with  "  permission  to  keep  and 
sell  burning  fluid  and  gunpowder ; "  fbunded  on  an  application  which  is  made  a 
part  thereof,  which  states  the  property  to  be  "  the  stock  in  trade,  consisting  of 
gproceries,  provisions,  and  such  gooda  as  are  usually  kept  in  a  country  store,  except 
dry  goods  ; "  and  declaring  that  if  certain  articles  denominated  hazardous,  extra 
hazardous,  and  risks  prohibited,  enumerated  therein,  are  kept  in  any  premises  in- 
sured, the  policy  shall  be  void,  unless  therein  otherwise  specially  provided  fbr;  is 
not  avoided  by  the  keeping  of  some  of  these  articles,  if  they  are  articles  usually 
kept  for  sale  in  a  "  country  store ;  "  and  parol  evidence  is  admissible  to  prove  this. 
WMtmarsh  v.  Conway  Insurance  Co.  485. 

9.  Store  fixtures.  —  Evidence  is  admissible  of  a  weU  settled  custom  by  which  the 
words  **  ^re  fixtures  "  in  a  policy  of  insurance  are  applied  to  all  furniture  and 
other  articles  in  a  shop  or  warehouse,  necessary  or  convenient  for  use  in  the  course 
of  trade.  75. 

Divisible.    See  p.  758. 
Renewal  of,   See  p.  766. 

10.  Whxt  it  covers.  —  A  policy  of  insurance  against  fire  covers  all  loss  which  necessa- 
rily follows  from  the  occurrence  of  a  fire,  whenever  the  injury  arises  directly  or  im- 
mediately from  the  peril,  or  necessarily  from  incidental  and  surrounding  drcnm- 
stances  the  operation  and  influence  of  which  could  not  be  avoided.  Bradtf  v. 
Northwestern  Insurance  Co.  663. 

11.  A  policy  of  insurance  against  fire  provided  that  the  policy  should  be  void  if  the 
premises  were  used  for  storing  or  keeping  therein  any  articles  indnded  in  certain 
classes  of  hazards  annexed  to  the  policy,  "  except  aa  herein  specially  provided,  or 
hereafter  agreed  ^o  by  [the  insurers]  in  writing  upon  this  policy."  It  was  held  that 
where  a  stock  was  insured  nnder  the  general  designation  of  "  groceries,'*  which  in- 
cluded some  of  these  hazilrdous  articles,  the  insurance  by  this  designation  did 
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spedaHj  provide  for  them  "  in  writing  upon  the  policy."  Niagara  Insurance  Co,  r, 
De  Graff,  707. 

L2.  Reauwal. — A  policy  of  insaranco  npon  gooda  "  contained  in  the  third  story  of  a 
fonr-story  bntlding/'  over  two  specified  nnmhera  of  a  certain  street,  will  cover 
snch  goods  after  their  removal  into  another  room  snbsequently  hired  and  occupied 
by  the  insured  in  the  same  story  of  the  same  building ;  although  the  policy  pro- 
vides that  it  shall  be  void  if  the  property  insuiod  shall  be  removed  without  neoes- 
sity  to  any  other  place.    West  v.  Old  Cdony  Insurance  Co,  761. 

POWERS  OF  OFFICERS. 
Sea  AsBHT ;  also  pp.  887,  585,  738,  766. 

PRACTICE. 

See  Action  ;  Pabtiss  ;  Plbadikg  ;  also  pp.  28,  31,  285,  295,  410,  416,  652. 

PRELBflNART  PROOFS. 

jSee  pp.  161, 187,213,  253,  268,  295,  388,  408,  417,  546,  553,  554,  564,  580,  584,  766, 

776. 

1.  Waiver,  —  If  aft^  the  preliminary  prooft  of  a  loss  by  fire  under  a  policy  of  insnr- 
ance,  the  officers  of  an  insurance  company  visit  the  premises  and  converse  with  the 
insured  and  make  no  reference  to  the  preliminary  prooft,  or  raise  any  objection  to 
them,  while  any  defect  therein  may  be  remedied,  and  refuse  to  pay  on  other  and 
distinct  grounds,  the  insurance  company  will  be  estopped  to  set  up  any  defect  in  the 
preliminary  proof,  although  the  conditions  made  part  of  the  policy  give  explicit 
directions  about  proofs  of  loss,  and  the  policy  provides  that  no  condition,  stipula- 
tion, covenant,  or  clause  in  the  policy  shall  be  altered,  annulled,  or  waived,  except 
by  writing  indorsed  on  or  annexed  to  the  policy,  and  signed  by  the  president  or 
secretary.    Blake  v.  Exchange  Insurance  Co.  307. 

2.  Statement  of  interest,  —  On  a  policy  of  insurance  against  fire,  providing  that  the  loss 
shall  be  paid  within  sixty  days  after  notice  and  proof  thereof  according  to  the  con- 
ditions annexed  to  the  poHcy,  which  require  such  proof  to  include  a  statement  of 
the  interest  of  the  assured  in  the  property,  the  assured,  if  he  omits  to  insert  such 
a  statement  in  his  proof  of  loss,  cannot  maintain  an  action,  unless  the  omission 
is  waived  by  the  officers  of  the  company.  Skawmut  Sugar  Refining  Co.  v.  People's 
Insurance  Co.  357. 

3.  Objections  to  the  proo&  of  loss  cannot  be  first  made  at  the  triaL  Barilett  v.  Union 
Insurance  Co,  444. 

4.  Limitation  clause,  —  The  by-laws  of  a  company  provided,  that  npon  notice  of  loss 
the  company  should  proceed  to  ascertain  the  amount  thereof,  and  settle  the  same 
within  three  months ;  and  if  the  assured  was  dissatisfied  he  might  sue  within  three 
months  thereafter,  but  not  later ;  and  he  must  sue  in  the  county  of  M.  Held,  that 
this  provision  did  not  apply  to  cases  in  which  the  company  neglected  altogether  to 
proceed  to  the  determination  of  the  loss.  lb, 

5.  Not  evidence  of  the  amount  of  loss.   Newmark  v.  Liverpool  Insurance  Co,  464. 
Statement  of  value  of property.    See  p.  489. 

6.  By-laws.  —  If  an  application  for  insurance  contains  an  agreement  that  the  assured 
win  be  "  bound  by  the  act  of  incorporation  and  by-laws  of  the  company,"  and  the 
policy  issuing  thereon  recites  that  the  company  will  be  liable  "  according  to  the 
true  intent  and  meaning  of  said  act  of  incorporation  and  by-laws,"  and  refers  to 
the  application  as  binding  upon  the  assured,  under  the  limitations  and  conditions 
expressed  in  the  by-laws,  the  assured  must  comply  with  the  conditions  of  the  by- 
laws relative  to  giving  notice  and  making  proof  of  loss ;  and  if  the  by-laws  provide 
that  every  one  sustaining  loss  "  within  thirty  days  shall  file  with  the  secretary  a  ' 
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particular  account  of  tbe  amount/'  ftc.,  the  omisBion  to  do  so  fbr  serenteen  monthi 
will  discharge  the  policy.   Smith  t.  HamiUon  Insttnmce  Co.  528. 

7.  An  omission  to  give  notice  and  make  proof  of  loss,  in  compliance  with  the  require* 
BMBts  of  the  bj-laws  of  a  nnttimi  iaiMiraace  company,  is  not  waired  hj  a  statement 
of  the  president  of  the  company,  made  seventeen  months  aftear  the  loss,  that  die 
company  would  be  disposed  to  do  what  was  right,  that  they  knew  at  the  time  of 
the  fire  that  it  was  their  loss,  and  were  surprised  that  they  were  not  notified ;  or  by 
a  subsequent  direction  from  the  directors  of  the  company  to  one  of  the  assignees  in 
insolvency  of  the  assured,  in  reply  to  a  verbal  claim  of  loss  made  by  him,  to  have  a 
statement  of  loss  sent  to  them,  and  they  would  take  the  subject  into  consideration ; 
or  by  a  subsequent  vote  of  the  directors  to  require  the  assured  to  make  a  statement 
under  oath  in  regard  to  the  lose.  76. 

8.  Knowledge  by  an  agent  of  a  mutual  insurance  company  of  a  fixe  by  which  a  Km 
occurred  does  not  relieve  the  assured  from  the  duty  of  giving  notice  and  making 
proof  of  loss,  according  to  the  by-laws.  lb. 

9.  Objections  to  the  preliminary  proofs  are  not  waived  by  mere  silenoe  on  tlie  pait  of 
the  company.   Keenan  v.  Missouri  Insurance  Co.  547. 

Waiver  of.   See  p.  798. 

10.  The  non-production  of  part  of  the  preliminary  proofs  is  waived  by  a  failure  to  mske 
objection  at  the  time  the  proofs  are  sent  in.  Deusen  v.  Charter  Oak  Inmarmce  Co, 
694. 

11.  Waiver,  — A  defect  in  the  certificate  of  loss  held  not  waived  by  a  gmenX  objee- 
tion  to  the  document.    Cornell  v.  Milwatdcee  Insurance  Co.  755. 


PRESroENT'S  AUTHORITY. 
See  AoENT,  or  p.  525. 

PRINTING  ESTABLISHMENT. 
See  CAXPHsmB,  or  p.  247 ;  Usb  of  Pbbxisbs,  or  p.  277. 

PROMISSORY  REPRESENTATION. 
See  Rbprbsbhtation,  or  p.  510. 

PROMISSORY  WARRANTY. 
See  Wjlrbaktt,  or  p.  556. 

PROOF  OF  LOSS. 
See  Pbbliximart  Pboofs. 

RAGS. 

See  Usb  of  Pbbxises,  or  p.  146. 

REASONABLE  TIME. 
See  pp.  31,269,461. 

REBUILDING. 
See  Rbpairs  ;  also  pp.  512,  698. 


1.  Impossibilihi  of.  —  Defendants  executed  a  policy  insuring  plaintiflTs  premises 
against  fire ;  reserving  to  themselves  "the  right  of  reinstatement  in  preference  to 
the  payment  of  claims."   The  premises  were  damaged  by  fire,  and  defimdanli 


PREMIUM. 


Payment  of.   See  p.  584. 
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elected  to  reinstate  them,  bat  did  not  do  so.  To  an  acdon  for  not  pajdng,  com- 
pensating, or  reinstating,  defendants  pleaded  that  they  elected  to  reinstate,  and 
were  proceeding  to  do  so  when  the  commissioners  of  sewers,  nnder  the  Metropolitan 
Building  Act,  1855,  caused  the  premises  to  be  taken  down,  as  being  a  structure  in 
a  dangerous  condition ;  and  that  such  dangerous  condition  was  not  caused  bj  the 
.  damage  from  the  fire.  On  demurrer,  held  by  Lord  Campbell,  C.  J.,  Crompcon,^  J., 
and  Hill,  J.,  dissentiente  Erie,  J.,  that  the  plea  was  bad,  inasmuch  as  the  contract  to 
reinstate  (which  became  the  one  contract  under  the  policy,  after  election  made) 
being  lawful,  at  and  erer  since  the  time  of  contracting,  the  impossibility  of  its  per- 
formance was  no  defence,  and  the  defendants  were  bound,  if  they  could  not  perform 
it,  to  pay  damages  for  not  doing  so.   Brown  r.  Roncd  Inntrance  Co.  371. 

2.  The  rifht  to  rebuild  given  an  insurance  company  by  the  pc^cy  is  a  condition  subse- 
quent, and  the  insured  in  declaring  on  the  policy  need  not  negative  the  perform- 
ance of  it.   uEtna  Insurance  Co.  v.  Philpa,  581. 

3.  Form  of  action,  —  A  building  was  insured  against  fire  to  the  amount  of  $3,000  by 
A,  and  to  the  amount  of  $2,000  by  B,  in  separate  policies,  each  of  which  contained 
the  following  clause :  "In  case  of  loss  or  damage  to  the  property  insured,  it  shall  be 
optional  with  the  company  to  replace  the  article  lost  or  damaged  with  others  of 
the  same  kind  or  qoality,  and  to  rebuild  or  repair  the  building  or  buildings  within 
a  reasonable  time,  giving  notice  of  their  intention  to  do  so  within  twenty  days  after 
having  received  the  preliminary  proofii  of  loss,"  &c.  The  building  having  been 
destroyed  by  fire  A  and  B  served  a  joint  notice  upon  the  insured,  that  they  were 
prepared  to  rebuild,  and  requested  plans  and  specifications,  which  were  furnished 
accordingly.  The  bailding  having  been  reconstructed,  the  insured  insisted  that 
the  contract  to  rebuild  had  not  been  substantially  complied  with,  and  brought  an 
action  on  the  policy  against  A,  claiming  to  recover  the  whole  amount  of  his  origi- 
nal loss.    Held,  that  he  could  not  recover.   Morrell  v.  Irving  Insurance  Co.  766. 

4.  After  the  election  and  notice,  a  contract  to  rebuild  existed  between  the  parties,  of 
such  a  kind  that  the  contractor  had  received  the  entire  consideration  in  advance. 
If  this  contract  is  not  fulfilled  by  the  insurer,  he  is  liable  for  the  damages  sustained 
by  the  non-fulfilment  of  the  contract,  which  may  be  more  or  less  than  the  amount 
insured.  The  action,  consequently,  should  have  been  brought  to  recover  damages 
for  a  bleach  of  contract.  lb. 

5.  It  seems  that  the  action  might  have  been  brought  against  both  insurers  jointly  or 
either  separately.  lb. 

RECEIPT. 
See  pp.  17,  29,  106,  656. 

Construction  of.   See  p.  341. 
Renewal.   See  p.  428. 

RECEIYEB. 

A  receiver  of  an  insurance  company,  appointed  by  this  court,  has  no  power  to  waive 
the  rules  of  law  in  allowing  claims  offered  for  proof  against  the  company.  Evans  v. 
Trimountain  Insurance  Co.  764. 

REFORM  OF  POLICY. 
See  p.  285. 

Fire  heat,  — Where  the  premises  insured  were  described  as  a  warehouse,  and  were  sub- 
sequently used  as  a  candy  memufactory,  in  which  heat  was  necessarily  employed, 
and  the  policy  was  issued  by  a  mutual  insurance  company,  whose  deed  of  settle- 
ment contained  a  provision,  "  that  no  policy  shall  be  so  construed  as  to  extend  to 
any  house  or  shop  where  any  trade  or  business  is  carried  on  that  requires  the  use 
of  fire  heat,  unless  the  same  be  mentioned  in  the  policy,  and  a  proportionable  de- 
posit paid,  to  be  agreed  upon  with  the  directors,"  and  by  the  act  of  incorporation 
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the  isMired  becomee  a  member  of  the  compuiy,  sabject  to  all  the  restricuons  of  (he 
deed  of  settlement  Parol  proof  that,  at  the  time  the  inaiuranoe  was  efiected,  the 
insured  notified  the  officers  and  agents  of  the  company  of  the  intended  use  of  the 
premises,  who  knew  that  fire  heat  would  neoessarilj  be  used  in  the  mannfictoTy, 
is  not  sufficient  proof  of  an  agreement  for  an  insurance  to  corer  that  contingencj, 
to  entitle  the  insured  to  a  reformation  of  the  policy  so  as  to  coyer  the  loss,  the  pre- 
mium actually  charged  and  paid  being  that  proportioned  only  to  the  ordinary  risks 
upon  a  warehouse.   EUtner  y.  Cincumati  Equitable  Intwrwmee  Co,  MM^ 

REINSURANCE. 

1.  "  Assured**  —  By  the  terms  of  the  contract  in  controyexsy  the  defendants  "rein- 
sored  the  American  Ins.  Co.  of  A.,  upon  the  following  policies  issued  by  them  "  (a 
detailed  statement  of  which  policies  is  embodied  in  the  contract),  "loss,  if  any,  pay- 
able to  the  assured  upon  the  same  terms  and  conditions  as  contained  in  the  original 
policies."  Hdd,  that  the  word  assured  "  meant  the  party  reinsured,  and  not  the 
party  originally  efiecting  insurance.    Carrirngton  y.  Commtrcial  Imswrance  Co,  188. 

S.  Insolvency.  —  In  case  of  reinsurance,  the  reinsured  can  collect  of  the  reinsoier 
before  payment  to  the  original  party  insured.  Nor  does  the  insolyency  of  the 
oompany  reinsured  discharge  the  reinsurer.  Eagls  Insurawce  Co,  y.  L^^aftUe  Lu 
surance  Co.  230. 

S.  Reinsurers  may  make  any  defence  that  the  insurer  could.  lb, 

REMOVALS. 
See  PoLiOT,  or  p.  761 ;  also  p.  640. 

1.  Reasonable  time, —  Where  an  applicant  for  insurance,  in  reply  to  an  interrogatoir 
respecting  the  situation  of  the  building  containing  the  property  to  be  insured, 
described  two  small  buildings,  and  added'  to  the  description,  "  both  the  aboye  build- 
ings are  to  be  moved  fifteen  feet,"  and  a  loss  occurred  before  these  buildings  had 
been  removed  :  Held,  that  the  insured  were  entitled  to  a  reasonable  time  to  make 
these  removals,  and  that  the  jury  were  rightly  instructed  to  inquire  what,  under 
the  circiunstances  of  the  case,  was  a  reasonable  time.  Lindsof  v.  Union  Insurance 
Co.  25. 

2.  Construction,  —  A  policy  of  insurance  effected  with  the  Lancashire  Insurance  Com- 
pany had  indorsed  on  it  a  condition,  "  that  persons  changing  their  habitations  or 
warehouses  might  preserve  the  benefit  of  their  policies,  if  the  nature  and  circum- 
stances of  such  policy  were  not  altered ;  but  such  insurance  would  be  of  no  force  till 
such  removal  or  alteration  were  allowed  at  the  office  by  indorsement  on  the  policy." 
McC.  &  Co.,  of  Belfast,  whilst  removing  goods  insured  in  stores  in  Victoria  Street 
to  stores  situate  in  Corporation  Street,  had  such  removal  allowed  at  the  office  d 
the  insurance  company  as  appeared  by  an  indorsement  to  that  effect  on  the  policy. 
Before  such  removal  had  been  completed,  a  fire  broke  out  in  the  stores  in  Victoria 
Street,  which  consumed  a  large  quantity  of  the  goods  in  question.  McC.  &  Co. 
brought  an  action  on  the  policy  to  recover  damages  for  the  loss  of  their  goods 
in  Victoria  Street.  Held,  that  such  action  was  not  maintainable.  McClure  v. 
Lancashire  Insurance  Co.  488. 

RENEWAL  OF  POLICY. 

See  pp.  316,  379,  428,  766. 
I.  Each  renewal  of  a  policy  of  insurance  is  a  new  contract,  and  is  subject  to  the  local 
laws  in  force  at  the  time  of  the  renewal.  So  held,  where  a  policy  of  insurance  of  a 
wood  building  against  fire  was  made  in  1856,  and  renewed  from  year  to  year  until 
1861,  and  between  its  date  and  the  last  renewal  city  ordinances  had  been  adopted, 
prohibiting  the  reconstruction  or  repair  of  wood  buildings  within  certain  limits, 
including  the  building  insured.   Brady  y.  Northwestern  Insurance  Co.  663. 
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2.  Increcue  of  rUk.  —  Notice.  —  Waiver.  —  Although  an  insarance  policy  contains  a 
condition  that  insnrancee  are  deemed  made  on  the  representations  of  the  applicant, 
and  renewals  shall  be  deemed  made  under  the  original  representation  in  so  far  as 
it  might  not  be  varied  hy  a  new  one  in  writing  which  the  insured  should  make  in 
all  cases  where  the  risk  had  been  changed ;  and  that  if  before  a  renewal  the  risk 
had  been  increased,  and  the  insured  failed  togire  information  thereof,  the  renewal 
should  be  void ;  yet  if  no  written  representations  were  made  by  the  applicant 
when  the  policy  was  issued,  but  the  company  took  the  risk  on  the  report  of  their 
surveyor,  oral  information  of  an  increase  in  the  risk  is  sufficient  if  it  is  received 
and  a  renewal  is  granted  thereon.  And  the  act  of  issuing  a  renewal  without  ob- 
jecting to  oral  notice  is  a  waiver  of  the  requirement  of  written  notice.  Liddle  v. 
Market  Fire  Insurance  Co.  747. 


1.  Measure  of  damages.  —  Under  a  policy  of  insurance  on  a  building  against  fire, 
which  provides  that  the  insurers  may  "  make  good  the  damage  by  repairs,  and  the 
insured  shaU  contribute  one  fourth  of  the  expense,"  if  the  insurers,  intending  to 
comply  with  this  provision  in  good  faith,  make  repairs  of  substantial  benefit, 
though  not  fully  making  good  the  loss,  the  measure  of  the  assured  damages  is  the 
difference  between  the  value  of  the  building  as  repaired,  and  what  it  would  have 
been  if  fully  repaired ;  deducting  one  fourth  of  their  value  to  the  estate.  Parker 
T.  Eagle  Insurance  Co.  226. 

2.  The  failure  of  the  insured  to  repair  a  defect  in  the  property,  arising  ajier  the  con- 
tract was  made,  unless  he  be  guilty  of  gross  neglect,  does  not  work  a  forfeiture  of 
the  plaintiff's  right  to  recover  on  the  policy.  Whitehurst  v.  Faj/etteville  Insurance 
Co.  403. 

8.  Construction.  —  Where  an  insurance  policy  provided  that  any  alterations  or  re- 
pairs made  in  or  about  the  insured  property  must  be  at  the  risk  of  the  party  in- 
sured, it  was  held  that  alterations  or  repairs  did  not  per  se  avoid  the  contract,  but 
only  that  the  insured  party  should  assume  the  hazard  of  their  increasing  the  lia- 
bility of  the  insurer.    Girard  Insurance  Co.  v.  Stephenson,  513. 

4.  Waiver. — Notice  of  intention  to  repair  is  a  waiver  of  a  defence  of  false  repre- 
sentations, in  the  absence  of  iVaud  or  mistake.  Bersche  v.  Globe  Insurance  Co.  590. 


Promissory  representation.  —  A  statement  in  an  application  (not  directly  responsive 
to  any  question)  that  the  premises  "  will  be  occupied  by  a  tenant "  need  not  be  ful- 
filled, even  if  a  warranty,  unless  there  is  an  increase  of  risk  by  the  failtire.  Her- 
rick  V.  Union  Insurance  Co,  510. 


1.  Spirituous  liquors  illegally  kept  for  sale  may,  notwithstanding,  be  lawfully  insured 
against  destruction  by  fire.  The  risks  insured  against  are  not  the  consequences  of 
illegal  acts,  but  of  accidents.   Niagoj-a  Fire  Insurance  Co.  v.  De  Graff,  707. 

2.  Where  an  insurance  was  effected  on  "  groceries,"  and  there  was  evidence  that  the 
insurer  was  informed  that  alcohol  and  spirituous  liquors  constituted  a  part  of  the 
stock,  it  was  held  that  whether  they  were  included  in  the  term  "  groceries  "  in  the 
policy  was  a  question  of  fact  for  the  jury.  lb. 
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REPAIRS. 


See  Rebuilding  ;  also  pp.  31,  299. 


REPRESENTATION. 


See  Fkjlud  and  Misbepbesentation,  or  p.  606. 


SALVAGE. 
See  p.  546. 

SPIRITUOUS  LIQUORS. 
See  p.  707. 
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8.  A  clause  in  a  fire  policy  which  provided  that  if  gunpowder  or  other  articles  sabjeci 
to  legal  restriction  should  be  kept  in  greater  quantities  or  in  a  different  msnim 
than  was  provided  by  law,  the  policy  should  be  void,  was  held  to  have  reference  only 
to  articles  of  an  intrinsically  dangerous  nature  as  liable  to  cause  injury  accideat- 
ally  or  by  carelessness,  and  not  to  refer  to  liquors,  the  traffic  in  which  was  made 
illegal  by  statute.  lb, 

STATEMENT  OF  LOSS. 
See  pp.  651,  652,  732. 

STATUTE  OP  FRAUDS. 
See  Ybrbjll  Inburanob,  or  p.  394. 

STEAM-ENGINES. 

See  Altbrations,  or  p.  365 ;  Construction  of  Contract,  or  p.  300 ;  Incrbasb 
OP  Risk,  or  p.  277 ;  Law  and  Fact,  or  p.  513 ;  also  p.  77. 

STOLEN  GOODS. 
See  Theft. 

STORING. 

If,  by  the  terms  of  a  policy  of  insurance,  the  keeping  or  storing  of  certain  artideson 
the  insured  premises  is  prohibited  during  its  continuance,  and  the  policy  only  sus- 
pended whilst  they  are  so  used,  the  policy  is  not  thereby  rendered  void.  Pkaonx 
Insurance  Co.  v.  Lawrence,  628. 

STOVES. 
See  Law  and  Fact,  or  pp.  513,  730. 

SUBROGATION. 

See  pp.  180,  325,  761. 

JTie  mortgagee  of  premiMes  insured  by  him  as  agent  of  a  company  (the  application  stat- 
ing the  existence  of  the  mortgage)  foreclosed  the  mortgage  and  became  the  pur- 
chaser at  the  sale.  He  then  entered  into  a  contract  to  sell  the  premises  to  B.,  and 
informed  the  defendants.  They  consented  thereto,  and  agreed  that  the  policy 
should  remain  valid  until  the  title  of  B.  should  be  perfected.  Afterwards,  assess- 
ments were  made  on  the  plaintiffs  premium  note  and  paid.  Held,  that  the  effect 
of  this  consent  was  to  create  a  new  contract  of  insurance  upon  which  the  plaintiff 
was  entitled  to  sue.  Nor  were  the  defendants  entitled  to  be  subrogated  to  the  plain- 
tiffs rights  against  the  vendee.   Benjamin  v.  Saratoga  Insurance  Co.  261. 

SUBSEQUENT  INSURANCE. 
See  Othbr  Inburancb. 

SULPHUR. 
See  p.  555. 

SURVEYOR. 
See  p.  481. 

SUSPENSION  OF  RISK. 
See  p.  107. 
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THEFT. 
See  pp.  204,  455,  464. 

L  Loflses  arising  from  bond  fide  efibrts  to  extinguish  fire,  snch  as  wetting  and  soiling 
of  goods  and  losses  by  theft,  consequent  on  their  removal,  are  fiurlj  within  the 
contract  to  insure  against  fire.    Whitehurst  v.  FayetteviUe  Insurance  Co»  403. 

2.  When  the  policy  compels  the  assured  to  labor  for  the  protection  of  the  goods,  and 
they  are  injured  or  stolen  in  the  attempt  to  avoid  the  fire,  the  insurer  is  liable. 
Talamon  v.  Home  Insurance  Co.  587. 

TITLE. 

See  Fraud  and  Misrbpresentation  ;  also  pp.  316,  834. 
Misrepresentation  of.    See  p.  510. 

TITLE  TO  INSURANCE  MONEY. 
See  p.  595. 

TRUST. 
See  Goods  in  Trust. 

ULTRA  VIRES. 
See  pp.  387,  744. 

UNANSWERED  QUESTION. 
See  p.  481. 

In  an  application  for  insurance,  which  provided  that  questions  not  answered  should 
be  construed  most  favorably  to  the  risk,  the  applicant  left  unanswered  a  question 
whether  there  was  any  livery  stable  in  the  vicinity.  In  an  action  on  the  policy  of 
which  this  application  was  made  part,  the  jury  were  instructed  that  if  there  was  a 
livery  stable  in  the  vicinity  at  the  time  of  the  application,  they  were  to  determine 
what  was  the  meaning  of  the  question  and  of  the  word  "  vicinity ; "  and  whether 
there  was  a  livery  stable  in  that  vicinity,  having  reference  to  the  situation  of  the 
building  in  which  the  property  insured  was  situated,  the  situation  of  other  build- 
ings, and  the  locality,  as  ascertained  from  the  contract  and  evidence.  Held^  that 
the  defendants  had  no  ground  of  exception.   Haley  v.  Dorchester  Insurance  Co.  348. 

UNTENANTED  HOUSE. 
See  Occupation  of  Prsmisbs  ;  also  p.  584. 

USE  OF  PREMISES. 
See  pp.  331,  484. 

1.  Oil. — Amongst  the  stipulations  of  the  policy  was  one,  that  in  case  the  above 
mentioned  building  shall  at  any  time  be  "  appropriated,  applied,  or  used  for  the 
purpose  of  storing  or  vending  therein  "  certain  enumerated  articles,  "  then,  so  long 
as  the  same  shall  be  appropriated,  applied,  or  used,  these  presents  shall  cease  and 
be  of  no  force  and  effect."  Held,  that  plaintiff  was  entitled  to  recover  for  a  loss 
by  fire  of  the  goods  and  merchandise  insured,  although  it  appeared  that  a  barrel  of 
oil  had  been  temporarily  left  in  a  back  room  of  the  store,  and  that  near  it  were 
some  bunches  of  cotton  yam.   Leggett  v.  yEtna  Insurance  Co.  140. 

2.  Rags. —  Under  a  policy  of  insurance  against  fire  on  a  stock  in  trade,  described  in 
the  application  (which  is  made  a  part  of  the  poUcy}  as  consisting  of  "dry  goods, 
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groceriest  hardware,  crockery,  glass,  and  wooden  ware,  Britaimia  and  tin  ware, 
stoves  of  yarioas  kinds,  and  various  other  wares  and  merchandise,"  which  provides 
that  a  nse  of  the  premises  for  the  parpose  of  keeping  or  storing  any  of  the  articles 
denominated  hazardous  in  the  conditions  annexed  to  the  policj,  "  which  are  to  be 
used  and  resorted  to  in  order  to  explain  the  rights  and  obligations  of  the  parties 
hereto,  in  all  cases  not  herein  otherwise  specially  provided  for,"  shall  avoid  the 
policy,  unless  otherwise  specially  provided  for,  and  in  which  conditions  "  groceries 
with  anj  hazardous  articles,"  **  rags,"  and  several  of  the  articles  mentioned  in  the 
application  are  enumerated  as  hazardous,  is  avoided  by  the  keeping  of  rags  as  a 
part  of  the  stock ;  although  it  is  usual  for  shopkeepers,  having  a  general  stock  of 
goods  like  that  insured,  to  keep  rags  in  the  same  manner.  Macomber  v.  Howard 
Insttrance  Co.  146. 

3.  A  policy  of  insurance  on  the  machinery  in  a  silk  fistctory,  which  provides  that  it 
shall  be  of  no  effect  while  the  premises  shall  be  used  for  storing  "  cotton  in  bales," 
"  rags,"  or  "wool,"  or  for  a  **  cotton  mill,"  "  woollen  mill,"  or  other  "  mannfartnr- 
ing  establishment  or  trade  requiring  the  use  of  heat,"  is  not  avoided  by  using  one 
room  for  weaving  a  few  pieces  of  stuff  from  woollen  and  linen  thread  and  cotton, 
spun  elsewhere  and  kept  in  the  room.    Vogel  v.  People's  Insurcmce  Co.  213. 

4.  What  policy  covers.  —  A  policy  of  insurance  on  a  "dwelling-house  and  wood- 
house,"  described  in  the  application  as  "  occupied  for  the  usual  purposes,"  covers  a 
building,  built  at  one  time,  with  a  single  frame  and  roof,  and  designed  for  one 
building,  for  a  carriage-house  and  wood-house,  of  which  the  wood-room  constitutes 
two  thirds,  and  is  separated  from  the  carriage-room  by  a  loose  partition  extending 
to  the  eaves  on  one  sidct  and  halfway  to  the  roof  on  the  other ;  and  does  not  exclude 
evidence  that  the  whole  building  was  called  bj  the  tenants  and  neighbors  the 
"wood-house."    White  v.  Mutual  Assurance  Co.  216. 

5.  Printing  press,  —  A  proviso  in  a  policy  of  insurance,  that  if  the  premises  above 
mentioned  shall,  at  any  time  when  such  fire  shall  happen,  be  in  whole  or  in  pait 
occupied  for  purposes  considered  hazardous,  unless  liberty  so  to  occupy  them  be 
expressly  stipulated  for,  this  policy  shall  be  void.  Heldy  to  apply  to  a  building  in 
which  a  printing-press  that  was  insured  was  contained,  and  to  that  into  which  it 
was  subsequently  removed  by  consent  of  the  insurers.  Robinson  v.  Mercer  Insur- 
ance Co.  277. 

6.  An  application  for  insurance  on  a  stock  of  goods  represented  that  it  was  "  aU  of 
goods  usually  kept  in  a  country  store,"  and  that  there  was  no  "  cotton  or  woollen 
waste,  or  rags,  kept  in  or  near  the  property  to  be  insured."  The  by4aws,  to  which 
the  insurance  was  expressly  made  subject,  provided  that  no  building  in  which 
cotton  or  woollen  waste  or  oily  rags  were  allowed  to  remain  at  night  should  be  in- 
sured ;  and  that  all  cotton,  woollen,  hempen,  or  oily  waste  or  rags  should  be  de- 
stroyed or  removed  every  evening.  Held,  that  the  keeping  of  dean  white  cott<m 
rags,  if  usually  forming  part  of  the  stock  of  "  a  countiy  store,"  did  not  avoid  the 
policy.   Elliott  v.  Hamilton  Insurance  Co,  388. 

Breach  of  oontract,  as  to.   See  p.  45. 


A  valued  policy  of  insurance  is  not  one  which  esthnates  merely  the  raloe  of  the 
property  insured,  but  which  values  the  loss,  and  is  equivalent  to  an  assessment  of 
damages  in  the  event  of  a  loss.   Lffcoming  Insurance  Co.  v.  Mitchell,  794. 


VACATING  PREMISES. 


Sbb  Occupation  of  Premisbs 


VALUATION. 


See  OvER-VALUATiow ;  also  p.  23. 
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VALUED  POLICY. 


When  a  policy  recites  that  the  amoont  insured  is  not  more  than  three  fourths  of 
the  value  of  the  property,  "  as  appears  hj  the  proposal  of  the  insured/'  and  the  ap- 
plication of  the  insured  contains  a  ralnation  of  the  property,  the  policy  is  a  Talued 
policy.    Nichols  v.  Fayette  Insurance  Co.  520. 


1.  The  declaration  alleged  an  agreement  to  renew  a  policy  of  insurance  from  year  to 
year  in  consideration  of  an  annual  premium.  Held,  that  such  agreement  need  not 
be  in  writing.   First  Baptist  Church  v.  Brooldyn  Fire  Insurance  Co.  894. 

2.  A  rerbal  contract  to  insure  at  common  law  is  valid ;  and  held  that  there  was  noth- 
ing  in  the  defendants'  charter  forbidding  such  contracts ;  the  tenth  section  of  the 
charter  (which  was  principally  relied  on)  merely  declaring  that  the  contracts  of  the 
corporation,  without  the  corporate  seal,  if  signed  by  the  president  and  countersigned 
by  the  secretary,  should  be  binding.  Nor  was  it  otherwise  by  reason  of  the  fact 
that  in  the  body  of  the  policy  it  was  declared  that  the  insurance  might  be  continued 
for  such  fbrther  time  as  should  be  agreed  upon  "  provided  the  premium  therefor  was 
paid  and  indorsed  on  the  policy,  or  a  receipt  given  for  the  same."  lb. 


See  CsBTiFiCATE  OF  Magistrate,  or  p.  601 ;  Evidence,  or  p.  420;  Assessment,  or 
p.  619;  Notice  of  Loss,  or  p.  621 ;  Otheb  Insueance,  or  p.  462  ;  also  pp.  3,  18, 
29,  37,  71,  111,  149,  187,  243,  295,  388,  407,  564,  580,  584,  59.5,  639,  640,  646,  651, 
652,  656,  698,  699,  707,  732,  737,  776,  793. 

Where  the  president  of  the  insurance  company  defendant,  when  examining  the 
books  of  the  plaintifb  to  ascertain  the  loss  of  goods  in  the  store,  was  applied  to  by 
them  for  instruction  how  to  make  out  their  statement,  and  gave  a  memorandum  in 
pencil,  without  date  or  signature,  of  what  it  should  contain,  neither  the  examina- 
tion of  the  books  nor  the  memorandum  Vere  evidence  that  the  requirements  of 
the  policy  in  relation  tq^  a  particular  account  of  the  loss  had  been  waived  by  the 
company ;  the  memorandum  given  to  plaintiffs  by  which  to  make  out  their  state- 
ment*^7a8,  in  effect,  a  demand  of  compliance  with  the  terms  of  the  policy ;  and  it 
was  error  in  the  court  below  to  instruct  the  jury  that  the  giving  of  the  memoran- 
dnm  was  such  an  act  as  would  waive  the  requirements  of  the  policy,  or  that  there 
was  any  evidence  of  a  waiver  whatever.   Lycoming  Insurance  Co.  v.  [/pdegraff,  565. 


1.  Jury.  —  Where  to  an  application  for  insurance  upon  personal  property  was  ap- 
pended this  clause :  "  And  the  said  applicant  covenants  and  agrees  with  said  com- 
pany, that  the  foregoing  is  a  correct  description  of  the  property  requested  to  be 
insured,  as  far  as  regards  the  risks  and  value  of  the  sums. "  Held,  that  the  an- 
swers to  the  interrogatories  were  simply  warranties  that  the  description  of  the 
property  was  correct  so  far  as  regarded  the  risks  and  value ;  and  that  the  materi- 
ality of  the  facts  to  which  the  interrogatories  related  was  a  proper  subject  of  in- 
quiry by  the  jury.   Lindsey  v.  Union  Inswrance  Co.  25. 


VENDOR'S  LIEN. 
See  p.  24. 


VERBAL  INSURANCE. 


See  p.  410. 


WAIVER. 


WARRANTY. 


See  pp.  229,  393,  496,  563,  606,  647. 
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2.  A  statement  in  the  policy  that  **  water  tanks  [are]  to  be  well  supplied  with  water 
at  all  times/'  is  complied  with  by  the  work  on  the  tanks  appearing  to  be  well  ad- 
vanced when  the  risk  was  proposed,  and  their  construction  continued  with  reason- 
able diligence  afterwards.    Gloucester  Manuf,  Co,  y.  Hoypord  Insurcmce  Co.  32. 
Promissory.   See  p.  99. 

3.  If  it  be  donbtfal  from  the  words  of  a  policy  whether  certain  statements  made  bj 
the  insured,  relative  to  the  subject  of  insurance,  are  to  be  regarded  as  warranties 
or  representations,  they  will  be  regarded  as  representations  merely.  Wilson  t. 
Conway  Insurance  Co.  114. 

4.  Where  the  written  application  for  a  policy  of  fire  insurance  contained  amongst 
others  the  following  questions  and  answers :  "  19.  Are  the  works  operated  on 
account  of  the  proprietors  or  are  they  rented  ?  Ans.  By  the  proprietor.  20.  Are 
they  immediately  superintended  by  one  of  the  proprietors  ?  If  not,  by  whom  ?  An5. 
Yes."  Which  answers  were  both  untrue ;  it  wets  hdd,  that  eridence  was  inadmissi- 
ble to  show  that  these  misstatements  were,  under  the  circumstances,  immaterial  to 
the  risk ;  since,  whether  they  were  to  be  regarded  as  warranted  or  not,  they  were, 
being  asked  and  answered,  made  by  the  parties  materia]  as  representations,  and  so 
their  truth  made  a  condition  of  the  policy,  whether  they  were  in  fact  material  or 
not.  lb. 

5.  Construction.  —  The  words  *'  derk  sleeps  in  the  store,"  in  an  application  for  insnr- 
ance,  copied  into  the  policy,  are  mere  description  of  occupancy,  and  not  a  war- 
ranty for  the  future.   Frisbie  y.  Fayette  Insurance  Co.  159. 

6.  Whether  a  statement  in  a  policy  shall  be  taken  as  a  warranty  is  a  question  of  in- 
terpretation, to  be  ascertained  as  in  other  contracts.  lb. 

7.  The  rule  seems  to  be,  that  such  representations  in  a  policy  are  construed  to  be 
warranties,  when  it  is  apparent  that  they  had  in  themselves 'or  in  the  view  of  the 
parties  a  tendency  to  induce  the  company  to  enter  into  the  contract  on  terms  more 
favorable  to  the  insured  than  without  them.  If  the  court  cannot  say  so,  then  they 
are  treated  ns  representations,  and  left  to  the  jury.  lb. 

Breach  of.    See  p.  331 . 

8.  The  policy  recited  that  the  building  was  "  occupied  for  stores  below,  the  upper 
portion  to  remain  unoccupied  during  the  continuance  of  the  policy."  ffeld,  that 
the  former  part  of  the  statement  was  an  affirmative  and  the  latter  part  a  promissoiy 
warranty.    Stout  v.  City  Insurance  Co.  S.'iS. 

9.  Constriction.  —  A  policy  insured  "the  five-story  brick  building  and  three-story 
brick  addition  known  as  the  Lawrence^  Block,  occupied  as  stores  on  the  first  floor, 
the  upper  portion  intended  for  a  hotel,  and  to  be  unoccupied  during  the  contmu- 
ance  of  this  policy."  Held,  not  a  warranty  that  all  the  rooms  on  the  first  floor 
were  occupied.  It  was  enough  if  any  of  the  rooms  were  occupied.  Carter  r.  Hm- 
IMt  Insurance  Co.  786. 

10.  Warranty.  —  A  warranty  in  a  policy  is  a  contract  as  to  an  existing  fact,  and  not 
a  covenant  for  future  acts,  and  differs  from  a  representation  in  that  it  is  a  binding 
agreement  that  the  fact  is  as  warranted  ;  while  a  representation  is  not  an  agree- 
ment that  the  fact  stated  is  so,  but  only  such  a  statement  of  it  as  will  constitute  a 
misrepresentation  if  it  be  untrue.  Where  a  policy  of  insurance  fixes  the  value  of 
the  property  insured,  and  contains  a  condition  not  to  insure  more  than  two  thirds 
of  this  value,  it  is  an  undertaking  on  the  part  of  the  insured,  which,  if  broken, 
will  prevent  a  recovery  on  the  policy  unless  the  company  were  informed  of  the  over- 
insurance,  and  waived  the  forfeiture.  Lycoming  Insurance  Co,  v.  Mitchell,  794. 


WATCHES. 
See  p.  35. 


WATCHMAN. 

See  Fraud  axd  Misrepbbskktation,  or  p.  243.  ]l  4^  ^  Q  9  4 
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